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22 fo FOREWORD 


TRADE CasEs presents the full, official texts of selected decisions 
rendered by the higher courts, state and federal, in cases involving 
antitrust, Federal Trade Commission and other trade regulation law 
problems. In addition, the more important lower court decisions and 
attorney generals’ Opinions are included. For good measure, antitrust 
consent decrees are included in full text. 


_ The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
‘and basic antitrust laws are the state laws construed and applied in 
these cases. 


This volume, cited 1940-1943 Trapg Cases, selects and reproduces 
the more important decisions originally reported in CCH Trape RecGuLa- 
TION Reports, Eighth Edition, Volume 3, and in CCH TrapeE REGULATION 
Reports, Ninth Edition, 1941-1943 Court Decisions volume, from Janu- 
ary 1940 through December 1943. 


Each decision is preceded by: (a) the full name of the case; (b) the 
name of the court and date of the decision; (c) an accurate, succinct 
and informative headnote, with emphasis on the main issue; and 
(d) the names of attorneys representing the litigants, whenever available. 


Effective indexing is provided to afford quick and convenient con- 
tact with any case by reference to its paragraph number. The index- 
ing system includes: 


(a) Table of Cases—Alphabetical, with complete listings under 
plaintiffs’ names and cross references under defendants’ names. 
The official and national reporter citations.are included when 
available. 


(b) Indexes—Complete and detailed. In addition to the General 
Topical Index, covering all the decisions in the volume, special 
indexes are provided for: 

(i) Antitrust Consent Decrees 

(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 

(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 


This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 


Foreword 
In planning and producing TRaApDE CasEs, the aim of the publishers-~ 

throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation. The user’s time is saved by the 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases) ; by the single reporting medium for courts 
of all jurisdictions; and by the explanatory headnotes—clearly stated 
captions written by specialists in trade regulation law. 


CoMMERCE CLEARING House, INc. 
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[56,001] Sweets Company of America, Inc, v, Federal Trade Commission. 
United States Circuit Court of Appeals, Second Circuit, January 29, 1940. 
Petition to review an order of the Federal Trade Commission. 


_An order of the Federal Trade Commission prohibiting a candy manuf 
selling or distributing candy so packed and assembled that Eulee to the ee 
to be made or “may be made” by means of gambling devices is enforced as modified to 
iimit the prohibition to sales which “are likely to be made” by lottery, that is, where a 
lottery system is known to be practiced or where the packing of the product carries an 


unfair appeal to purchasers. 


Louis H. Solomon; Attorney for Petitiouer. 


__W.T. Kelley, Chief Counsel; Martin A. Morrison, Assistant Chief Counsel; James W. 
Nichol, Special Aitorney; Attorneys for Kespondent. 


Swan and Aucustus N. Hanp, C.J., concur; Crark, C. J., dissents in part 
Affirming as modified the order of the Federal Trade Commission, Docket No. 2959. 


[Statement of Case] 


Aucustus N. Hanp, Circuit Judge: This 
is a petition to review an order of the 
Federai Trade Commission entered on De- 
cember 7, 1938, against Sweets Company of 
America, Inc. The petitioner is a manufac- 
turer of candy engaged in shipping its prod- 
uct to retail dealers and jobbers throughout 
the United States. 


[Findings of Commission] 


The Federal Trade Commission made 
findings of fact which so far as they are 
pertinent to the issues before us were the 
following: 

“Paragraph Two: In the course and conduct 
of its business, * * * the respondent has sold 
various assortments of candy so packed and 
assembled as to involve the use of a lottery 
scheme when sold and distributed to the con- 
sumers thereof. One of said assortments is here- 
inafter described in detail for the purpose of 
showing the methods used by the respondent, 
but this description does not include all of the 
details of the several sales plans which the re- 
spondent has used in the distribution of its 
assortments of candy by lottery or chance. 
Such assortment is composed of 150 small rolls 
or pieces of candy of uniform size and shape 


called ‘Little Rolls’, which are packed in a 
box together with 24 larger pieces of candy 
called ‘Dinner For Six’, packed in a separate 
box, which larger pieces of candy are to be 
given as prizes to purchasers of said small rolls 
or pieces of candy of uniform size and shape in 
the following manner: 

“Tac majority of the said small rolls or pieces 
of candy of uniform size and shape in said 
assortment have the same color but a small 
number of or a minority of said small rolls or 


pieces of candy have a different color. Said 
rolls or pieces of candy of uniform size and 
shape retail at the price of 1¢ each but the pur- 
chasers who procure one of the said rolls or 
pieces of candy colored differently from the 
majority of said rolls or pieces of candy are 
entitled to receive, and are given without charge, 
one of the said larger pieces of candy. The 
rolls or pieces of candy of uniform size and 
shape are individually wrapped in non-trans- 
parent wrappers and the color of the said pieces 
of candy is effectively concealed from purchasers 
and prospective purchasers until a selection has 
been made and the wrapper is removed. The 
said larger pieces of candy are thus distributed 
to the purchasing public wholly by lot or chance. 


* * * * * 


“Paragraph Four: Many dealers buy from 
respondent equal numbers of boxes of sald 
‘Little Rolls’ and said*‘Dinner For Six’. Said 
‘Little Rolls’ are contained in a box and the 
majority of said rolls which are of one color are 
separated by a partition from the minority of 
said rolls which are of a different color. There 
are no indications on the wrappers of said 
rolls as to the colors thereof. Many retail 
dealers who purchase said ‘Little Rolls’ and 
‘Dinner For Six’ mix the said rolls of different 
colors and sell them for 1¢ each and give said 
‘Dinner For Six’ pieces of candy as prizes to 
purchasers of said rolls of a different color than 
the majority of said rolls in accordance with 
the sales plan or method described in Paragraph 
Two hereof. The packing and distributing by 
respondent of candy in the manner above found 
is contrary to public policy. * * *”’ 


[Existence of Unfair Competition] 


After making a further finding to the 
effect that other manufacturers in competi- 
tion with the petitioner do not sell their 
candies in assortments such as are above 
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Swee: 


described and lose trade because consumers 
prefer assortments which involve the gam- 
bling feature, the Commission concluded 
that the above practices injure competitors 
and constitute unfair methods of compe- 
tition. ° 
[Order to Cease and Desist] 


The Commission thereupon made an 
order directing the petitioner to cease and 
desist: 

“1. Selling and distributing candy so packed 
and assembled that sales of such candy to the 
general public are to be made or may be made 
by means of a lottery, gambling device or gift 
enterprise. 

“2. Supplying to or placing in the hands of 
dealers packages or assortments of candy which 
are used or may be used to conduct a lottery, 
gambling device or gift enterprise in the sale or 
distribution of said candy contained in the said 
packages Gr assortments to the public. 

“3. Supplying to or placing in the hands of 
dealers for sale to the public packages or assort- 
ments of candy composed of individually 
wrapped pieces of candy of uniform size and 
shape and of different colors, together with 
larger pieces of candy or any other merchandise, 
which said larger pieces of candy or other mer- 
chandise are to be or may be given as prizes to 
the purchasers procuring pieces of said candy 
of a particular color.” 


[Compliance Report Required] 


The order to “cease and desist” further 
provided that within sixty days the peti- 
tioner should file a written report setting 
forth in detail the manner and form in which 
it had complied with the directions of the 
Commission. 


[Contentton of Pettitoner] 


The petitioner argues that the words “or 
may be made” in subdivision 1 of the order; 
“or may be used” in subdivision 2; “or may 
be given” in subdivision 3 are such as to 
throw upon it all responsibility for the acts 
of any jobber or retailer who may reassemble 


candies, however they may have been packed, 
so that they are again placed in prohibited 
combinations. This seems a reasonable criti- 
cism, for any box of candies of identical 
sizes, containing chocolate-covered pieces of 
a variety of flavors, might be used for gam- 
bling purposes for a child buving some of 
the pieces might be given a prize if he hap- 
pened to pick out a piece, the contents of 
which was of a particular favor. The Com- 
mission does nct intend to prohibit a manu- 
facturer from making such a sale unless he 
has reason to suppose that the jobber or 
retailer who buys his candy will use it in 
connection with a lottery. This is shown 
by the statement in the brief of the Com- 
mission that their order is not applicable to 
“straight candy’, because a dealer there- 
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after so repacks and reassembles it as to sell 
it as ‘chance candy’.” Yet the order is so 
sweeping that it seems to prohibit a sale 
like the one described even though the use 
of candies in a lottery might neither be 


anticipated nor probable. 


[Modification of Order] 


We think that an innocent vendor will not 
be subjected to the risk of violating the 
order if it be modified so that the words 
“are likely to be made” are substituted for 
“may be made” in subdivision 1; the words 
“are likely to be used’ are substituted 
for “may be used” in subdivision 2, and the 
words “are likely to be given” are substi- 
tuted for “may be given” in subdivision 3. 
The order as thus modified would only pre- 
clude sales where a lottery system was 
known to be practised or where the packing 
of the candy carried an unfair appeal to 
purchasers. It would not preclude a manu- 
facturer from selling its candies when so 
packed that a lottery was neither reasonably 
anticipated, nor suggested, nor likely to 
occur. 

Counsel for the Commission insists that 
the order requires no modification because 
it only forbids sales in cases where candy is 
“so packed and assembled that sales of such 
candy to the general public are to be made 
or may be made by means of a lottery”. 
But this limitation is at most only found in 
subdivision 1, and not in subdivisions 2 or 3, 
and even in subdivision 1 precludes any 
assembly of candy in which a selection of 
a particular flavor by chance is possible. 
Subdivision 2 is subject to a similar criti- 
cism. Subdivision 3 would preclude sales 


_of candies of uniform size and shape but of 


different flavors contained in wrappers of 
the same color even in cases where there 
was no likelihood of their use in a lottery 
just because a lottery might possibly occur. 

It must be remembered that the proof of 
the use of petitioner’s candies for lottery 
Purposes was confined to transactions in 
but four or five retail stores, 1 he Lommis- 
sion has shown by its brief that no burden- 
some order is intended. The difficulty with 
the order as framed is that when read 
literally its terms are more severe than 
the purposes of the Commission require and 
that it does not clearly inform the manufac- 
turer of its rights. 

It is to be observed that the petitioner has 
not attacked the findings of the Commis- 
sion that the particular method which the 
petitioner has employed in assembling its 
candies for sale and described in “Para- 
graph Four” supra is a practice which is 
contrary to public policy. Therefore the 
order as modified forbids the particular prac- 
tice therein described and such other prac- 
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tices as are likely to involve a lottery. 


[Prior Determinations] 


An order similar in form to the one in 
the case at bar was modified by the courts 
of Appeal of the Seventh, First and Ninth 
Circuits in F. T. C. v. A. McLean & Son, 
84 F. (2d) 910, 913 (C. C. A. 7); F. T. C; v. 
Miller Co., 97 F. (2d) 563 (C. C. A. 1); 
Ardelle v. F. T. C., 101 F. (2d) 718 (C. C.A. 
9). In Ostler Candy Co. v. F. T. C., 106 F. 
(2d) 962, such an order was allowed to stand 
without modification by the Court of Ap- 
peals of the Tenth Circuit and in National 
Candy Co. v. F. T. C., 104 F. (2d) 999, the 
Seventh Circuit abjured its earlier decision 
in F, T. C. v. A. McLean & Son, supra, and 
permitted a like order to remain unchanged. 
We think the decisions of the courts of the 
First and Ninth Circuits are to be pre- 
ferred to those of the Seventh and Tenth 
because they more clearly define the obli- 
gation of the manufacturer. 


[Conclusion] 


An order should pass affirming the order 
of the Commission as modified in the man- 
ner above provided. 

Order modified. 

(CrarK, C.J., dissenting, in part, with 
memorandum.) 


[Dissenting Opinion] 
Crark, C.J. (dissenting in part). 


I would affirm the Commission’s order. I do 
not believe we should substitute our own vague- 
ness for that of the Commission. The Seventh 
Circuit .Court of Appeals has repented of, so 


doing. National Candy Co. v. Federal Trade 


Commission, 7 Cir., 104 F. 2d 999, repudiating 
Federal Trade Commission v. A. McLean & 
Son, 7 Cir., 84 F, 2d 910. Compare also Ostler 
Candy Co. v. Federal Trade Commission, 10 
Cir., 106 F. 2d 962. These cases hold that the 
Commission’s order cannot reasonably be con- 
strued to have application to straight candy, 
but, in view of the allegations of the complaint 
and the findings, applies only to candy carrying 
an unfair appeal to retail dealers and pur- 
chasers, on account of the element of chance 
involved in its sale. So viewed, the order does 
not make petitioner responsible for acts of re- 
tailers and is proper. The cases point to an 
extensive evil, and suggest the undesirability of 
an ineffective order, as does the testimony before 
the Commission. If the order proves unwork- 
able in practice, the Commission may correct it 
more expertly than we can now when we do not 
know that it contains other than imaginary 
defects. 


I do not understand our modification of the 
order. Does ‘‘likely to be used’’ mean any more 
than ‘“‘capable of being used,’’ which is the 
present order reasonably construed? Presum- 
ably the new order must mean something other 
than did the one it changes. If ‘‘likely’’ means 
“‘probable,’’ and that is something more than 
““capable,’’ we may be getting dangerously near 
the nullifying requirement of subjective intent 
on the part of the manufacturer. At any rate, 
“are likely to’’ suggests a question-begging re- 
quirement of some unspecified quantum of proof 
of possibilities, which may render the order 
practically unenforceable. 


The Commission’s difficulty here apparently 
springs from overkindness (cf. Capon Water Co. 
v. Federal Trade Commission, 3 Cir., 107 F. 
2d 516, 518), for an order requiring distinctive 
labeling of the candies would seem impervious 
to attack. Even though the Commission may 
thhave to come to such an order in time, I would 
not discourage its trying of milder measures 
first, as I fear we are doing when we present 
it with a mandate thus uncertain. 


[| 56,002] Helena Auto Dealers Association v. Ernest Anderson, Jr., et al. 
State ex rel. L. S. McQuitty, Intervenor and Respondent. 
In the Supreme Court of the State of Montana. Decided January 23, 1940. 


The Montana Unfair Practices Act, prohibiting sales below cost, does not exempt 
sales to the State of Montana, and a complaint charging sales of automobiles to the State 


of Montana below cost is sustained, 


Toomey, McFarland & Chapman, Helena, attorneys for appellant. 
H. J. Fizebourn, Mark Derr, Smith, Smith & Smith, Helena; Speer and Hoffman, 


Great Falls, attorneys for respondent. 


Opinion by Mr. Justice Angstman, concurred in by all the Justices. 


[Facts of Appeal] 


This is an appeal from a judgment in an 
action seeking to enjoin the defendants 
from violating the provisions of Chap. 80 
of the Laws of 1937, commonly known as 
the “Unfair Practices Act.” 


The lower court sustained a demurrer to 
plaintiff's complaint interposed by defend- 
ant International Harvester Co., and over- 
ruled plaintiff's demurrer to the answers 
interposed by the other defendants and to 
the complaint in intervention filed by the 
state. The plaintiff elected to stand on the 
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complaint and appealed from the judgment 
rendered against it dismissing the action. 

The complaint alleges a violation by de- 
fendants of Chap. 80, Laws 1937, by selling 
automobiles to the state of Montana*at a 
price below the minimum fixed by that 
chapter. The constitutionality of the Act 
has already been determined. (Asso. Mer- 
chants of Montana v. Ormesher, 107 Mont. 
530, 86 Pac. (2d) 1031.) 


[Holding of Trial Court] 


Defendants contend, and the court found, 
that the sale of merchandise to the state of 
Montana is excepted from the provisions of 


the Act. The correctness of that conclusion. 


determines the propriety of the judgment 
appealed from. The Act itself deals solely 
with sellers and imposes no restrictions, 
qualifications or penalties upon buyers. The 
state of Montana is not mentioned in the 
Act, and sales to it are thus not expressly 
exempted; nor does the Act in anywise de- 
fine the term “buyer.” It simply denounces 
sales made below cost when the purpose is 
to injure competitors or to destroy com- 
petition. The cost is to be determined ac- 
cording to a certain formula fixed in the Act. 


[Legislative Intent] 


We are called upon to determine whether 
it was the legislative intent to exempt sales 
made to the state of Montana from the pro- 
visions of the Act. Defendants contend 
that the legislature did not intend that sales 
to the’state be included in the Act, because 
to do so would be to violate the general rule 
of statutory construction that “the state is 
not bound by the provisions of a general 
statute, where the effect of such statute 
would be to restrict the rights of the state, 
to affect its interests or to impose liabilities 
upon it unless it is named expressly”. (Mor- 


ris v. St. ex rel. Walcott, 88 Okl. 189, 212: 


Pac. 588; and see Aetna Accident & Liab. Co, 
v. Miller, 54 Mont. 377, 170 Pac. 760, L. R. A. 
1918C, 954.) 


tioned in the Act. Whether the Act would 
apply to the state as a seller we need not 
now determine. It does not restrict the 
state or affect its legitimate interests as a 
buyer. The purpose to be accomplished by 
Chapter 80 can as well be defeated by sales 
to the state as to others. If sales below 
cost when made to individuals for the pur- 
pose of injuring competition and destroying 
competition are unlawful, then such sales to 
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As before stated, the state is not men--- 


the state for the same purpose are likewise 
unlawful—absent any express exception in 
favor. of those selling to the state. (Com- 
pare City of Billings v. Pub. Serv. Com., 67 
Mont. 29, 214 Pac. 608, where it is held that 
a statute preventing discrimination in utility 
rates applies to rates imposed against a 
municipality as well as to individuals.) 

It is urged that since the Act does not 
expressly amend section 293.3 R. C. the 
intent is manifest that the legislature’ ex- 
empted sales made to the state. Section 
293.3. provides for the purchase of state 
supplies by awarding contracts to the low- 
est responsible bidder. Chap. 80, which 
makes no exception in case of sales to the 
state, when read in conjunction with sec- 
tion 393.3, contemplates that sellers to the 
state will confine their bids within the limit 
fixed as legitimate by Chap. 80. The enact- 
ment of section 293.3 was to guard against 
overcharges against the state. Chap. 80 
gives protection to sellers from unfair com- 
petition. The two work harmoniously to- 
gether and it cannot be said that because 
section 293.3 was not changed, the legisla- 
ture intended that Chap. 80 should not apply 
to sales made to the state. Language used 
in the case of B. F. Johnson Pub. Co. v. Mills, 
79 Mont. 543, 31 So. 101, which apparently 
reaches a different conclusion, is not per- 
suasive under statutes such as ours. 


[Proceedings Below] 


The complaint in intervention as well as 
the answer of the two defendants who 
answered, contain general denials of the 
allegations of the complaint to the effect 
that the sales below cost were made for the 
purpose of injuring competitors and de- 
stroying competition; hence, to that extent, 
they constitute a defense to the complaint, 
and it was proper to overrule the general 
demurrers thereto. It was error, however, 
to sustain the demurrer of the defendant 
International Harvester Company to plain- 
tiff’s complaint. 


[J udgment Reversed] 


The judgment is reversed and the cause 
remanded with directions to set aside the 
order sustaining, and to enter an order over- 
ruling the demurrer to plaintiff’s:complaint, 
and awarding the defendant International 
Harvester Company a reasonable time, to 
be fixed by the court, to plead further. © 
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[f] 56,003] . Federal Trade Commission v. Thomsen-King & Co., Inc., a corporation, 


George Thomsen, its President, 


and Merrold Johnson, its office manager, etc. 


United States Circuit Court of Appeals, Seventh Circuit, February 1, 1940. 


On motion for supersedeas. 


Preliminary injunctive relief, granted at the suit of the Federal Trade Commission, 
to restrain the dissemination of false advertisements in the sale of cosmetics, is not 
dependent upon the pricr issuance of a complaint by the Commission and will not be 
lifted on motion for supersedeas where immediate restraint of the alleged acts is essential 


to the effectual result of the proceedings. 


Before Evans, Major, and Kerner, Circuit Judges. 


[Nature of Proceedings] 


Evans, Circuit Judge. This is an emer- 
gency motion by defendants, for supersedeas, 
pending appeal from an order of the District 
Court granting a preliminary injunction re- 
straining defendants from disseminating 
false advertisements therein set forth. 


[Authorization for Suit] 


The Federal Trade Commission instituted 
the suit pursuant to the statute which pro- 
vides (Title 15, U. S. C. A., Sec. 53): 

“*(a) Whenever the Commission has reason 
to believe— 

“‘(1) that any person, partnership, or corpora- 
tion is engaged in, or about to engage in, the 
dissemination or the causing of the dissemina- 
tion of any advertisement in violation of sec- 
tion 52 of this title, and j 

“*(2) that the enjoining thereof pending the 
issuance of a complaint by the Commission un- 
der section 45 of this title, and until such com- 
plaint is dismissed by the Commission or set 
aside by the court on review * * * the Com- 
mission may bring suit in a district court 
* * * to enjoin * * * the dissemination 
of such advertisement.” 


[Complaint] 


The complaint filed by the Federal Trade 
Commission (January 8, 1940) is a lengthy 
one wherein it alleges that an injunction is 
necessary to prevent false advertising, the 


sale of cosmetics through a puzzle promo- 
tional scheme, which contemplated the pur- 
chase by the contestants of a quantity of 
cosmetics for which they would have no 
use, and which could not be resold without 
loss, and which were of inferior quality. 
The company’s plan, so it is alleged, was 
initiated by a “puzzle” for which a prize of 
$50 would be paid for a successful solution. 
On the contestant’s sending in his solution, 
he was notified that his entry passed a pre- 
liminary check-up and was before the final 
judges, and that if three dollars were sent 
the participant would receive five dollars 
worth of cosmetics, and if a “promptness 
prize blank” were returned within a desig- 
nated time, there would be a chance to win 
a $1,250 cash prize and a Buick car, or a 


total cash prize of $2,750. 


The Commission charges that defendant 
corporation is but a reincarnation of a 
former corporation which promoted the 
identical sort of sales scheme, and which 
corporation dissolved in a short time, to 
be succeeded by another corporation, all of 
its practices being for the purpose of avoid- 
ing the provisions of the Federal laws, and 
more particularly of evading the reach of 
the arm of the Federal Trade Commission. 

The complaint was supported by affidavits 
of its attorney, in re activities of predecessor 
companies, and of persons deceived by 
former companies. 


[Preliminary Injunctive Relief] 


Notice of application for the temporary 
injunction was served upon the appellants 
who filed their appearances three days later. 
On the same day the District Court issued 
its order for preliminary injunction, from 
which an appeal is here taken, and pending 
the hearing and determination of which, the 
instant motion for supersedeas is directed. 
The order was predicated upon findings of 
fact: (a) dissemination of false advertise- 
ments for the purpose of inducing the pur- 
chase of cosmetics; (b) such advertise:nents, 
unless stopped, will cause immediat’ and 
irreparable injury to the public. 


[Errors Alleged] 


Appellants challenge the soundness of the 
order on the ground that the alleged false 
advertisements are not stated to be in regard 
to the commodities sold, but as to extrane- 
ous matters; that the supporting affidavits 
do not concern the instant corporate defend- 
ant; there is no showing that any member 
of the public had been misled; the injunction 
will work irreparable injury to the defend- 
ants; the section of the Act permitting the 
issuance of this injunction is unconstitu- 
tional because defendants are deprived of 
due process having no hearing; no showing 
of injury to the public health; the District 
Court erred in failing to give the defend- 
ants an opportunity to answer 
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[Absence of Defense Affidavits] 


Defendants are not in a position to assert 
the full strength of their fact protestations. 
In other words, they are attacking an.order 
which is supported by a sworn complaint 
and sustaining affidavits, without anything 
on their side to dispute the facts therein 
set forth. Their fact assertions are not sup- 
ported by pleading or affidavit. 

Reversal of a temporary injunctional 
order involving discretion necessitates a 
clear abuse showing.* 

A temporary injunctional order will ordi- 
narily be affirmed if the controversy is 
factual and disputed. 


[Effect of Removal of Injunction] 


Defendants contend that their application 
for a supersedeas presents a question quite 
different from that raised on an appeal from 
a temporary injunctional order. This may 
be so in the general run of appeals, but in 
the instant case we have a peculiar situation. 
The lifting of the injunction, if we accept 
the plaintiff’s statement of facts as true, 
will effectually defeat the purpose of the 
suit. Theoretically the litigation may be 
continued, but the value of the decision will 
be purely academic. 

We have then a factual situation where 
allegations are made on one side upon 
which the court made its finding with no 
factual dispute by the defendants. Defend- 
ants assert they were not permitted to offer 
any defense. They assert the District Court 
“shut them off’ “without a hearing.” 

This charge is unsupported by the record. 
There is nothing to show that they asked 
for more time within which to file an answer 
or to submit affidavits. Moreover, they 
could have applied for a modification of the 
order and presented their evidence together 
with their verified answer. They have seen 
fit to present their request for a supersedeas 
to this court, upon a record which leaves 
the plaintiff’s statement of facts undisputed. 


[Proceedings before FTC Not Essential] 


Defendants argue, however, that accept- 
ing thése facts the plaintiff still was not en- 
titled to the relief granted, for the reason 
that the district judge’s jurisdiction in the 
matter is statutory and restricted to matters 
specifically covered by the statute. In other 
words, accepting the plaintiff’s version of 
the facts, defendants challenge the District 
Court’s jurisdiction to issue an injunction 
before the Federal Trade Commission had 
issued its complaint against defendants, assert- 


* Alabama v. United States, 279 U. S. 229; 
Myers v. Bethlehem Corp., 303 U. S. 41, 52: 
Gibbs v. Buck, 307 U. S. 66, 76; Independent 
Cheese Co. v. Kraft, 56 ¥F. (2d) 575. 
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ing dissemination of false advertisements. 

We are unable to accept defendants’ view 
that the court’s jurisdiction under section 
53(2) is dependent upon the. pendency of 
proceedings before the Federal Trade Com- 
mission. Subsection (2) was written for a 
purpose which was to prevent the ineffectu- 
ality of proceedings before the Commission 
due to the offender’s collecting the spoils 
incident to improper practices and liquidat- 
ing or dissolving before the Commission 
can put a stop to its unfair practices. 


[Statute Interpreted] 


As we construe the expression “pending 
the issuance of a complaint” in subsection 
(2), it means that in the interim between 
“the causing of the dissemination of an 
advertisement” in violation of section 52 
of Title 15, U. S. C. A,, and the action 
of the Commission, the latter may institute 
suit in the District Court to enjoin the 
dissemination of such advertisement. The 
effectiveness of the Commission’s action 
might be defeated unless this authority to 
invoke the District Court’s jurisdiction were 
given. It is a necessary part of the plan 
to prevent fraud and fraudulent commerce 
through fraudulent advertisements. 

The other objections to the decree ad- 
vanced by appellants to justify the issuance 
of a supersedeas until the appeal could be 
heard are all predicated upon factual bases. 
For example, it is stated that the advertise- 
ments complained of are not in regard to 
the sale of cosmetics but to the printing of 
a puzzle and of prize offerings for its solu- 
tion, which prize offering gave the recipient 
the opportunity of a chance of securing an 
automobile. 

Plaintiff's complaint and affidavits, how- 
ever, show these advertisements were but 
a part of a plan to enlist the interest of the 
public in the subsequent advertisements 
which were to deal with a contest were 
the winners were to be given prizes and 
these prizes were to be won by holders of 
certificates showing purchases of cosmetics. 
The first advertisement was merely to 
secure the names of prospective customers, 
somewhat derisively described in the aff- 
davit as a “sucker list.” The complaint 
alleges that defendants’ efforts were suc- 
cessful, and a list of 330,000 was promptly 
obtained, to be increased when the final 
returns were “all in,” 

We are satished that none of the other 
objections advanced by appellants justifies 
the granting of the supersedeas. Only ove 
will be given specific, fhough brief attention 


[Question of Damages] 


Appellants claim that their damages will 
be irreparable. This statement is justified 
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by the disclosed facts. Plaintiff, on the 
other hand, asserts that if the injunction 
be lifted, the damage to the public will also 
be irreparable. Its statement is likewise 
fairly supported by the facts. In other 
words, the injunction will interrupt defend- 
ants’ business for the period of its continu- 
ance. On the other hand, if the injunction 
be lifted until the appeal can be heard on 
its merits, the defendants will have extracted 
several millions of dollars from the more 
than 330,000 prospective buyers. The money 
will be obtained on the offer of a chance 
to win prizes although ostensibly the trans- 
action deals with the sale of cosmetics. 


{Conclusion} 


Under the circumstances, we are to bal- 
ance the gains and losses, and as we record 
the score, continue or lift the injunction in 
question. The vote is not even close. Our 
conclusion is in favor of continuing the 
injunction and denying the motion for super- 
sedeas. In other words, defendants’ losses 
through the interference (or destruction) 
of their business is not of such a character 
as to invite preventive orders by a court of 
equity who has no duty, irrespective of the 
Federal Trade Act, to protect illegitimate 
profits or advance business which is con- 


The amounts of the sales of cosmetics are “ucted by unfair business methods. 
not related to an ordinary person’s needs, 
and are not affected by the absence of 
quality of the cosimetics. 


[Supersedeas Denicd] 


The application for a supersedeas is 
denied. 


; [56,004] Warner Bros. Pictures, Inc., Warner Bros, Circuit Management Corpora- 

tion, Warner Bros. Theatres, Inc. (a New Jersey Corporation), Warner Bros. Theatres, 
Inc. (a Delaware Corporation), Vitagraph, Inc., Paramount Pictures, Inc., Paramount 
Pictures Distributing Co., Inc.. RKO Radio Pictures, Inc., Loew’s, Inc., Twentieth 
Century-Fox F ilm Corporation, Columbia Pictures Corporation, Universal Film Exchange, 
Inc., and United Artists Corporation, v. John C. Gittone, Mayor of the Borough of Vine- 
land, an Incorporated Municipality of the State of New Jersey; Samuel L. Gassel and 
Benjamin Stevens, Commissioners of said Borough; C. W. Koering, Chairman of the 
Committee of Landis Township, an Incorporated Municipality of the State of New 
Jersey; L. A. McElroy, George L. Herr, Alfred Laubsch and George L. Duggan, Com- 
mitteemen of the said Township; Cumberland Holding Co. (a Corporation), and Landis 
Theatre (a Corporation). 


United States Circuit Court of Appeals, Third Circuit. February 9, 1940. 
Appeal from the United States District Court, Eastern District of Pennsylvania. 


Preliminary injunctive relief is improperly granted in a civil action under the Clayton 
Anti-Trust Act involving the right of motion picture distributors to refuse first-run 
cinemas to a complaining exhibitor where issuance of the injunction effects a substantial 


change in the situation of the parties. 


Morris Wolf; Benjamin M. Golder; Wm. A. Schnader, all of Philadelphia, Penn- 


sylvania; Attorneys for Appellants. 


Harry Shapiro, Philadelphia, Pennsylvania; Attorney for Appellees. 
Before Biccs, MAris and Crark, Circuit Judges. 


[Nature of Proceedings] 


Per CurtaM. This is an appeal by the 
defendants from a decree of the District 
Court for the Eastern District of Penn- 
sylvania granting a preliminary injunction. 
The suit was brought under Section 16 of 
the Clayton Act (15 U. S. C. A. § 26). The 
principal litigants are engaged in various 
phases of the moving picture industry. The 
decree appealed from was entered by the 
District Court upon a record consisting pri- 
marily of affidavits filed by the parties. The 
only oral testimony received by the court 
was that of adverse witnesses called by the 
plaintiffs as for cross-examination. Their 
testimony, however, as we read the record, 


was not of the first importance to the funda- 
mental issue in the case. That issue is the 
right of the defendant distributors to re- 
fuse to furnish the plaintiff theatre with 
first-run moving pictures. In view we take 
this question, fundamental to the moving 
picture industry and perhaps also gener- 
ally, may not be decided at this stage of 
the proceeding. 


[Basis for Preliminary Injunction] 


We have pointed out frequently that the 
granting of a preliminary intunction is an 
exercise of a very far reaching power, never 
to be indulged in except in a case clearly 
demanding it. New York Asbestos Mfg. Co. 
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v. Ambler Asbestos Air-Cell Cov. Co., 102 
F. 890; Barker Painting Co. v. Brotherhood 
of Painters, 15 F. 2d 16; Murray Hill Res- 
taurant v. Thirteen Twenty One Locust, 98 
F. 2d 578. To justify the granting of such 
an injunction there must be a showing of 
irreparable injury during the pendency of 
the action. American Mercury v. Kiely, 19 
F. 2d 295; Murray Hill Restaurant v. Thirteen 
Twenty One Locust, supra. It must also ap- 
pear that the injunction is required to pre- 
serve the status quo pendente lite. American 
Mercury v. Kiely, supra; 1 Joyce on Injunc- 
tions §109a; 1 High on Injunctions, § 10. 


[Change in Status Effectcd] 


In the present case the trial judge found 
that the exhibitor plaintiffs have suffered 
and will continue to suffer irreparable loss 
unless given injunctive relief. The defend- 
ants strongly urge that this finding is not 
supported by the record. We need not de- 
cide this question, however, for we are clear 
that the effect of the prelminary injunction 
which the court granted was not to preserve 
the status quo but rather to alter the prior 
status of the parties fundamentally. Such 
an alteration may be directed only after 
final hearing, the office of a preliminary in- 
junction being, as we have pointed out, 
merely to preserve pendente lite the last 


actual noncontested status which preceded’ 
the pending controversy. Audenried uv. 
Phila. & Reading Railroad Co., 68 Pa. 370; 
Fredericks v. Huber, 180 Pa. 572, 37 A. 90.. 
Irreparable loss resulting from refusal to- 
accord the plaintiff a new status, as dis- 
tinguished from interference with rights 
previously enjoyed by him, does not fur- 
nish the basis for interlocutory relief. 


[Weight of Affidavits] 


Furthermore we think that a preliminary 
injunction should not have been granted 
upon evidence largely in the form of afii- 
davits as was done in the case before us. 
The evidence was conflicting and the trial 
judge, in order to enable him to resolve 
these conflicts, should have been afforded 
the opportunity of testing the credibility of 
the witnesses by having the benefit of their 
cross-examination and, if possible, their 
presence in court. In the absence of such 
opportunity the affidavits of each side were 
entitled to equal weight. 


[Conclusion] 


The decree of the District Court is re- 
versed and the cause is remanded with 
directions to proceed to final hearing upon: 
the merits. 


—— ed 


[f] 56,005] Ewing-Von Allmen Dairy Company, Inc., et al. v. C and C Ice Cream 


Company, Inc. 


United States Circuit Court of Appeals, Sixth Circuit, February 15, 1940. 
Appeal from United States District Court, Western District of Kentucky. 


Entry of an ice cream manufacturer into retail selling and price-cutting to eliminate 
a competitor does not constitute a conspiracy in restraint of trade within the prohibition 
of the federal Anti-Trust Laws where no substantial or direct burden upon interstate 
commerce results from the complained of practices. 


Marvin H. Taylor, Edward P. Humphrey, Humphrey & Taylor, all of Louisville, 
Kentucky; Attorneys for Appellants. 


Joseph Solinger and Claude Hudgins, both of Louisville, Kentucky; Attorneys for 
Appellee. 


Before Hicxs, Stmons and ALLEN, Circuit Judges. 


[Nature of Proceedings} dia devia Rath Fee ts : 

peers, Dae y es tor alleged violati 
ALLEN, Circuit Judge. This is an appeal the Sherman Anti-Trust Act and tite Cola 
from a judgment rendered in an action at ton Act, Title 15, Sections 1, 2 and 15 
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U.S. C2 The jury found for the plaintiff 
below, and determined the damages to be 
$1,000, which sum, in accordance with Title 
15, Section 15, U. S. C., was trebled by 
the court.’ 


[Statement of Case] 


The Ewing-Von Allmen Dairy Company 
manufactured ice cream and sold its entire 
output to the National Ice Cream Com- 
pany, an affiliate, which in turn sold and 
distributed it to retail dealers in Louisville, 
Kentucky. In 1933 Paul D. Coss, his father 
and brother, formed a partnérship in Louis- 
ville, known as the C and C Ice Cream 
Company, which was later incorporated. 
They sold ice cream direct to the public 
in the form of “double-dip” ice cream cones, 
and opened stores at various points around 
Louisville for this purpose. Appellants, in 
an endeavor to prevent appellee from usurp- 
ing their already established market, opened 
numerous retail stores for the sale of ice 
cream cones, and proceeded to compete 
vigorously with appellee. 


[Conspiracy Alleged] 


Appellee alleged that appellants conspired 
together “in restraint of commerce among 
the several states to create a monopoly and 
did attempt to monopolize the trade in ice 
cream among the several states of the United 
States in violation of Secs. 1 and 2 of the 
Sherman Anti-Trust Law and the Clayton 
Act.” The gravamen of appellee’s com- 
plaint is that appellants opened stores near 
appellee’s places of business in Louisville; 
that their cones contained so much ice cream 


(9 to 13 ounces) for five cents that appellee 
could not compete; that the ice cream was 
sold at less than cost, and that the primary 
purpose of appellants was to drive appellee 
out of business. 


[Application of Act in Issue] 


The sole question is whether acts of the 
appellants in competition with the appellee 


have such a direct relation to interstate 
commerce as to affect and burden it within 
the purview of Title 15, Sections 1 and 2, 
U.S. C., and the decisions applicable thereto. 
Cf. Santa Cruz Fruit Packing Co. v. Na- 
tional Labor Relations Board, 303 U. S. 453. 
If so, the judgment must be affirmed. 


[Origin of Materials] 

While the bulk of the raw ingredients 
used by the parties in the manufacture of 
ice cream cones comes from Kentucky, the 
gelatin, fruits, flavoring and part of the 
milk come from outside the state. It is not 
shown that appellants’ acts have resulted in 
any reduction or monopolization of these 
supplies. Cf. United Leather Workers v. 
Herkert, 265 U. S. 457. During the three 
years here involved (1933, 1934, and 1935) 
more than ninety-nine per cent. of appel- 
lants’ product was sold within Kentucky 
and that which was sold outside of Ken- 
tucky was distributed through independent 
dealers and not through retail stores oper- 
ated by appellants. All of the ice cream 
sold in this price-war was sold within Louis- 
ville and Jefferson County, Kentucky. 


[Burden on Commerce Essential] 


The Sherman Anti-Trust Act derives its 
authority from the power of Congress to 
regulate commerce among the states. Blu- 
menstock Brothers Advertising Agency v. 
Curtis Publishing Co., 252 U. S. 436. As- 


suming that transactions constituting intra- 
state commerce may come within the 
provisions of the Sherman Act (Local 167 
uv. United States, 291 U. S. 293, 297), it still 
is necessary that appellee prove that the 
dealings of appellants, which form the sub- 
ject-matter of the complaint, operate sub- 
stantially and directly to restrain and burden 
interstate commerce. Cf. Santa Cruz Fruit 
Packing Co. v. National Labor Relations 
Board, supra. 


Title 5,98 15. (Us sare: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be ille- 
gal. Every person who shall make any such 
contract or engage in any such combination or 
conspiracy, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be 
punished by fine not exceeding $5,000, or by 
imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the 
court.”’ 

§ 2. ‘‘Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire 
with any other person or persons, to monopo- 
lize any part of the trade or commerce among 
the several States, or with foreign nations, shall 
be deemed guilty of a misdemeanor, and. on 


conviction thereof, shall be punished by fine not 
exceeding $5,000, or by imprisonment not ex- 
ceeding one year, or by both said punishments, 
in the discretion of the court.”’ 

§ 15. ‘‘Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
in any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the cost 
of suit, including a reasonable attorney's fee.” 

2 Other ice-cream companies were named de- 
fendants, but the District Court directed a ver- 
dict in their favor, and only the Ewing-Von 
Allmen Dairy Company, Inc., and the National 
Ice Cream Company are involved in this appeal. 
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[Interstate Commerce Unaffected] 


We do not regard the transactions com- 
plained of as creating a direct and substan- 
tial burden on interstate commerce. The 
ingredients which came from without the 
state ceased to be a part of interstate com- 
merce when manufactured and sold in Ken- 
tucky. The sales in appellants’ retail stores 
were entirely of a local nature, made after 
all transportation, local and interstate, had 
ceased, and were beyond the regulatory 
power of Congress over interstate commerce. 
Foster & Kletser Co. v. Special Site Sign 
Co., 85 Fed. (2d) 742 (C. C, A. 9). Com- 


petition between the parties in Louisville 


and Jefferson County in no way attected 
interstate commerce, and the record con- 
tains no proof of conspiracy to restrain such 
commerce. Lipson v. Socony Vacuum Corp., 
87 Fed. (2d) 265 (C. C. A. 1). 


[Conclusion] 


The court erred in overruling appellants’ 
motion for directed verdict. 


[Reversal of Judgment} 


The judgment is reversed and the case 
remanded for further. proceedings in ac- 
cordance with this opinion. 


[1 56,006] Opinion of Attorney General of Oklahoma. 


Addressed to H. B. Henderson, Weleetka, Oklahoma. 


January 29, 1940. Signed 


by Fred Hansen, Assistant Attorney General, approved in conference January 31, 1940. 


The Oklahoma anti-trust laws are not violated when a firm sells a commodity at 
a lower price in one city than in another if, at the time the lower price was established, 
another person was selling such commodity at a similar low price in such city. 


[Inquiry] 


The Attorney General acknowledges re- 
ceipt of your letter dated January 26, 1940, 
wherein you ask for our construction of 
Sections 12812 to 12814, Oklahoma Statutes 
1931. (Sections 11039) to’ 11041,—-C. O. S. 
1921). In connection with your question 
you state: 


“There is a firm in a nearby city which 
charges one price in their city and another when 
they run their truck into our city for the same 
service, thus discriminating not only against us 
but against their own poople. They can charge 
enough in their city to exist in business and 
make it lower in ours so we can’t exist.’’ 


[Statutes Involved] 


In reply you are advised that the ma- 
terial part of Section 12812, supra, in so far 
as the facts stated by you are concerned, 
is as follows: 


“Any person, firm, or corporation, foreign 
or domestic, doing business in the State of 
Oklahoma, and ergaged in the production, man- 
ufacture or distribution of any commodity in 
general, that intentionally, for the purpose of 
destroying the competition of any regular, 
established dealer in such commodity, or to 
prevent the compctition of any merson who, in 
good faith, intends and attempts to become such 
dealer, shall discriminate between different sec- 
tions, communities or cities of this state by 
selling such commodity at a lower rate in ane 
section, community or city, or any portion 
thereof, than such person, firm or corporation, 
foreign or domestic, charges for such commodad- 
ity in another section, community or city, * * * 
shall be Geemed guilty of unfair discrimina- 
tion, Which is hereby declared to be a misde- 
meanor,”’ 
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Section 12812, supra (Section 11039, 
C. O. S. 1921), was construed by the 
Criminal Court of Appeals of this State in 
the case of Western Lumber Co. v. State, 17 
Okla. Cr. 427, 189 Pac. 668, as follows: 


“* * * the reasonable inference to be drawn 
from the evidence in this case must be such as 
to show a criminal intent to sell at a lower 
price for the purpose of destroying competi- 
tion. 

“The fact that the complaining witness (being 
a dealer in such commodities only in the town 
of Texola, and therefore not amenabie to the 
statute) first, and of his own volition, reduces 
the seliing price of such commodities in said 
town, and that thereafter defendant company 
reduces its prices on such commodities in said 
town, did not of itself cstablish the criminal 
intent on the part of defendant to destroy the 
competition which has arisen in said town. We 
do not understand the statute to be intended to 
prevent competition in prices, but rather to 
encourage legitimate competition.”’ 


[Opinion] 


It will thus be seen that Section 12812, 
Oklahoma Statutes 1931, prohibits a person, 
firm or corporation from selling a com- 
modity in one city or community of the 
State at a lower price than it sells said 
commodity in another city or community 
of the State (after cost of transportation 
has been equalized) if said commodity is 
sold at said lower price for the purpose of 
“destroying the competition of any regular, 
established dealer in such commodity, or to pre- 
vent the competition of any person who, in 


good faith, intends and attempts to become such 
Cealer te erie 
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but does not prohibit the sale of said com- 
modity at said lower price if same is sold 
not for the purpose of destroying competi- 
tion but to meet existing competition. 
Therefore, if at the time the firm men- 
tioned by you established a lower price for 
a commodity in your city than it had estab- 
lished in another city of the State, one or 
more persons, firms or corporations were 
selling said commodity in your city at a 
price substantially the same as the lower 
price so established by said firm, it cannot 


said lower price for the purpose of destroy- 
ing competition. 

Inasmuch as the managing agent of a 
firm violating the provisions of Section 
12812, stpra, is, under the provisions of 
Section 12814, Oklahoma Statutes 1931, 
guilty of a misdemeanor, we suggest that 
you submit the facts referred to in your 
letter to the county attorney of your county 
for his investigation, and for prosecution if 
said county attorney believes the facts and 
the law justify. 


properly be said that said firm established 
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United States District Court, Eastern District of Louisiana, New Orleans Division. 
February 21, 1940. 


Proceedings under the Sherman Anti-Trust Act against a southern pine lumber 
association and its individual members result in the entry of a consent decree requiring 
the separation of lumber grading activities from other functions of the association, pro- 
viding for non-discriminatory extension of grading services, and perpetually enjoining 
concerted action to accomplish price fixing in the industry and the dissemination of infor- 
mation, the curtailment of production or distribution, or other participation in price 
fixing programs. 

Rene A. Viosca, United States Attorney, J. Skelly Wright, Asst. United States 
Attorney, New Orleans, Louisiana; Thurman Arnold, Assistant Attorney General, 


Tom C. Clark, Wallace Howland, Thomas J. Murphy, Marcus Hollaraugh, George 
Stinson, Fred S. Gilbert, Jr., Special Assistants to the Attorney General, Washington, 


District of Columbia. 

John P. Bullington, Houston, Texas, Attorney for W. T. Carter & Brother. 

E. J. Fountain, Houston, Texas, Attorney for Kirby Lumber Corp. 

Andrews, Kelly, Kurth & Campbell, M. E. Kurth, Houston, Texas, Attorneys. for 
Angelina County Lumber Company and Wier Long Leaf Lumber Co. 

John H. Crooker, Houston, Texas, Charles E. Dunbar, Jr., New Orleans, Louisiana, 
Attorneys for Southern Pine Association and defendant lumber corporations. 

W. S. Cloud, Houston, Texas, Attorney for W. S. Cloud, d/b/a Southern Pine 
Lumber Exchange. 

Before Wayne G. Boran, District Judge. 

Judgment 


Borau, D. J.: This cause having come 
on to be heard the 21st day of February, 
1940, and the defendants having waived 
process and service and having appeared 


herein; 
[Consent to Judgment] 


And counsel for the plaintiff and for the 
defendants having consented to the making 
and entering of this judgment, 
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Now, therefore, without taking any testi- 
mony or evidence and-in accordance with 
said consent of counsel, it is hereby or- 
dered, adjudged and decreed as follows: 


ile 
[Jurisdiction] 


1. That the Court has jurisdiction on 
the subject matter hereof and of all the 
parties hereto; that the complaint herein 
states separate causes of action under Sec- 
tions 1 and 2, respectively of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” and the 
acts amendatory thereof and supplemental 
thereto. 


0G. 
[Separate Grading] 


2. That the defendant Southern Pine 
Association, hereinafter designated as “SPA,” 
shall accomplish a separation of all grading 
rules, standardization, inspection and grade- 
marking activities, on the one hand, from 
any and all other activities carried on by 
SPA, on the other hand. Said grading, 
standardization, inspection and _ grade- 
marking activities shall thereafter be car- 
ried on only by and through a separate-and 
autonomous bureau of said SPA to be 
newly created and to be known and ‘desig- 
nated as Southern Pine Inspection Bureau. 
The services and activities of said Bureau 
will be at all times available on equal 
terms to all manufacturers of southern pine 
lumber without favor or discrimination and 
without any requirement for joining or 
otherwise subscribing to said SPA or to 
any other trade association, or supporting 
any service or activity other than those of 
grading, standardization, grade-marking 
and inspection to be carried on by the 
Bureau aforesaid. 


[Management of Grading Bureau] 


3. The affairs of the Bureau shall be 
controlled by a Board of Governors or 
other such governing body, in any event to 
be composed of one representative from 
each State producing a substantial quan- 
tity of southern pine lumber, viz.: Virginia, 
North Carolina, South Carolina, Georgia, 
Florida, Alabama, Mississippi, Louisiana, 
Texas, Arkansas and Oklahoma, elected by 
the subscribers to said Bureau on a basis 
of the volume of actual shipments by such 

“scribers, together with one representa- 

» from each bona fide trade association 
in the southern pine industry organized and 
functioning at least two years prior to the 
time of petitioning said Bureau for such 
representation and undertaking specific pro- 
grams of trade promotion, research or 
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other activities on. behalf of its members 
and: two-thirds of whose members are sub- 
scribers to said Southern Pine Inspection 
Bureau. Standing committees of the Bu- 
reau may be appointed by or with the 
authority of said Board of Governors from 
time to time as the Board may deem proper, 
provided, however, that any trade associa- 
fion having representation on the Board 
shall have at least one member on each 
such standing committee. 


[Charges of Bureau] 


4. The said Board of Governors or other 
such governing body shall fix from time 
to time such charges and fees as are found 
to be necessary to cover the actual cost, 
including necessary reserves and provisions 
for contingencies, of carrying out the func- 
tions of said Bureau; provided, however, 
that said Bureau shall not voluntarily con- 
tribute to the financial support of nor pay 
membership dues in any trade association, 
and provided, further, that contributions 
in support of specific activities by any na- 
tional organization engaged in research, 
promotion or coordination of lumber grad- 
ing, standardization, grade-marking or 
inspection rules and practices on a national 
basis are not hereby prohibited. Such 
charges ‘and fees shall be uniformly 
assessed against subscribers to the services 
of said Bureau without regard to their 
membership or non-membership in any 
trade association. It shall be the privilege, 
however, of the members of any trade 
association within said southern pine manu- 
facturing industry who are also subscribers 
to the services of said Bureau to arrange 
to report their shipments and to arrange 
for the payment of their respective charges 
and fees due said Bureau through the 
agency of such trade association, subject, 
however, to the right of said Bureau to 
check and verify the accuracy of such re- 
ports and payments. The financial records 
and books of account, recording receipts 
and disbursements by and the financial 
status of said Bureau shall be kept separate 
and distinct from any and all other finan- 
cial records and books which may be kept 
by said Southern Pine Association. 


[Changes in Conduct of Bureau] 


5. The said Board of Governors or other 
such governing body may also make and 
adopt such other rules, regulations and 
by-laws as they may deem proper from 
time to time for the regulation and con- 
duct of the affairs of the Bureau and the 
accomplishment of its objectives and func- 
tions as herein set out, provided that all 
such other rules, regulations and by-laws 
so adopted by the said Board of Governors 
may be changed or amended from time ta 
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time, consistent with the provisions of this 
decree, by a vote of two-thirds of the sub- 
scribers to the Bureau, each subscriber 
voting on the basis hereinabove provided 
for the election of representatives to the 
Board of Governors. 


[Non-Discriminatory Administration] 


6. The matter of making and enforcing 
rules and regulations for the use of its 
grade-mark, the authorizing or withhalding 
of such use, the revocation of authority for 
such use, and all other governing.powers 
relating to the formulation and adminis- 
tration of its grading rules, standardiza- 
tion practices, and grade-marking and 
inspection services shall be solely by and 
through said Southern Pine Inspection Bu- 
reau and not by or through any other 
agency of said SPA, and all of such matters 
shall be so handled that fair and non- 
discriminatory treatment shall be accorded 
to all manufacturers of southern pine lum- 
ber without any requirement for joining 
any trade association. 


[Approval of Mills] 


7. There may be made available by said 
Bureau to all manufacturers of .southern 
pine lumber who may subscribe to the 
services of said Bureatt whose mills are 
able to prove their efficiency in grading 
and manufacturing according to the rules 
and regulations of the Bureau and who 
agree to maintain and thereafter do actu- 
ally maintain its established standards of 
Size and grade and submit their products 
to Bureau inspection, both at the mill and 
upon complaint at destination, an easily ap- 
plied distinctive Bureau designation signify- 
ing Bureau grading supervision and 
conformance to its established grading 
rules and standards, for use by such mills 
in conjunction with a mill identification 
number and the grade name. 


[Non-Conforming Lumber] 


8. In formulating and administering its 
grading and grade-marking practice for 
southern pine lumber, said Bureau shall 
grade and grade-mark lumber not conform- 
ing to established size standards for thick- 
ness and width with an indication of the 
actual size in inches for the dimension, or 
dimensions not conforming to thé estab- 
lished size standards, and the term “sub- 
standard” shall not be included in the 
grade-mark applied to such lumber. 


[Activities of Inspectors] 


9. The management and inspection staff 
employed by said Bureau, including all in- 
spectors performing grading, grade-marking 


and inspection services, and all’ other em- 
ployees having contacts with the public 
shall devote their time and attention solely 
to the activities and duties of their respec- 
tive positions. While they may promote 
in proper and legal ways the correct speci- 
fication of southern pine lumber and the 
use and interests of the southern pine specie 
as distinguished from any and all substi- 
tutes for lumber and any and all other 
species of lumber, they shall not promote 
or advance the use of lumber manufactured 


by members of or subscribers to any trade 
association, nor shall their services be util- 
ized in connection with any activity to pro- 
mote the sale and use of the products of 
any individual manufacturer or any group 
or association thereof, nor shall they im- 
properly discredit or attempt to destroy. 
any other reputable and competent lumber 
grading and inspection agency. 


[Gratuitous Grading Prohibited] 


10. The grading, grade-marking and in- 
spection services of said Bureau shall be 
available to all persons and concerns upon 
payment of the proper charges and fees, 
as determined in the manner set forth here- 
inabove; provided, however, that grading, 
grade-marking and inspection services shall 
be made only in accordance with the rules, 
practices, requirements and regulations of 
said Bureau applicable thereto, and pro- 
vided that no southern pine lumber shall 
be graded or inspected gratuitously or in 
an informal manner for trade promotional 
or educational purposes. 


[Immediate Separation of Functions] 


11. The separation mentioned and set 
forth in Paragraph IJ hereof, and the terms 
of which are set forth above, shall be com- 
menced immediately upon the filing of this 
decree, and shall proceed with due diligence 
to completion as early as practicable and 
so that it will be fully accomplished and 
completed not later than four (4) months 
from the date of this decree. 


Td 
[Terms Defined] 


12. That the term “said defendant,” as 
hereinafter used, shall mean each and all 
of the corporations and firms made defend- 
ants herein. 

13. That the term “representatives,” as 
hereinafter used, shall mean all the direc- 
tors, officers, employees, servants and 
agents of said defendants, or any of them, 
and all persons acting under, through, by 
or in behalf of said defendants, or any of 
them, or claiming so to.act. 

14. That the term “program,” as herein- 
after used, shall mean any agreement, com- 
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bination, understanding or concerted action, 
including, but without limiting the general- 
ity of the foregoing, any plan, scheme, 
device, rules, resolution, policy or statement 
thereof, concertedly adopted, informed [en- 
forced], or maintained. 


IV. 
[Injunctive Relief Granted] 


15. That the said defendants herein and 
each of them and their respective repre- 
sentatives or any of them, be and they are 
hereby perpetually enjoined and restrained— 

[Price-Fixing Prohibited] 


(a) From, directly or indirectly or by 
any means whatsoever, entering into or 
carrying out any program or aiding or 
abetting any program of other members of 
the southern pine industry, including both 
wholesale and retail distribution’ elements 
thereof, to fix, establish or maintain the 
prices to be charged for any of the prod- 
ucts of said industry; 

(b) From sponsoring, calling or holding 
any meeting or conference, or participating 
in any meeting or conference, held for the 
purpose of fixing, establishing or maintain- 
ing such prices or considering advances or 
decreases therein; 


[Statistical Services] 


(c) From in any manner disseminating 
information concerning or relating to cur- 
rent or future prices charged or to be 
charged for such products, provided, how- 
ever, that the reporting, collection, compila- 
tion and dissemination of information and 
statistics for the individual use of said de- 
fendants concerning bona fide prices actu- 
ally charged in consummated sales, the 
extent of such sales, volume of production, 
production capacity, delivery and consump- 
tion of products and the distribution thereof, 
unfilled orders, stocks on hand or in tran- 
sit, including totals, averages and other 
computations thereof, is not hereby pro- 
hibited wherever and to the extent that 
such information and statistics are made, 
or are readily, fully and fairly available 
to the purchasing and distributing trade at 
the time of their initial dissemination, and 
provided, further, that the defendant SPA 
and defendant Southern Pine Lumber Ex- 
change shall not in any manner criticize 
any price reported by any manufacturer as 
having been charged in an actually con- 
summated sale, nor seek any explanation 
therefor from any such reporting manu- 
facturer or disseminate in any manner any 
explanation thereof offered by such manu- 
facturer in justification of any such price 
so reported. In reporting and dissemina- 
tion the aforesaid information and statis- 
tics, said Associations and each of them 
shall not disseminate or publish any fore- 
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cast ot future ‘market trends or any recom- 
mendation as to current or future sales, 
price or production policy applicable to 
said industry. 


We 
[Curtailment of Competition] 


16. That the said defendants herein and 
each of them and their respective represen- 
tatives be and they are hereby perpetually 
enjoined and restrained from, directly or 
indirectly or by any means whatsoever. en- 
tering into or carrying out any program or 
aiding and abetting any program to limit, 
curtail, restrict or otherwise control the 
amount of southern pine lumber to be pro- 
duced or manufactured in any given time 
by members of the industry; provided, 
however, that nothing contained in this 
paragraph shall be understood to prohibit 
the reporting, -collection, compilation and 
dissemination of information and statistics 
in the manner and form and to the extent 
provided in Paragraph IV (c) of this de- 
cree; and provided further, that nothing 
contained herein shall be understood to 
prohibit the reporting, collection, compila- 
tion and dissemination, in a lawful manner, 
of information and statistics covering the 
cost of production of southern pine lumber 
or other lawful and proper information and 
statistics. 


NVC 


17. That if any association, organization 
or group of wholesale dealers, wholesale 
commission men, retail dealers or other 
distributors and merchandisers of southern 
pine lumber attempt or undertake to in- 
augurate or effectuate any program by 
which honest and real competition in the 
sale, by wholesale or retail, of lumber mov- 
ing in the trade and commerce among the 
several States, including any system, plan 
or statement of policy, designed to desig- 
nate or control or which does designate or 
control the means of transportation or the 
channels and agencies of wholesale and/or 
retail distribution through or by means of 
which southern pine lumber moves from 
the manufacturer to the ultimate consumer, 
said defendants herein and each of them 
and their respective representatives shall 
not subscribe to, participate in, aid or abet, 
approve or indorse, circulate or publicize 
in any manner or form or to any degree 
the inauguration or prosecution of any such 
program, system, plan or statement of 
policy; neither shall they or any of them 
agree upon or combine to inaugurate or 
prosecute any such program, system, plan 
or statement of policy as aforesaid, nor 
shall the defendant SPA or the defendant 
Southern Pine Lumber Exchange furnish, 
transmit, or relay, by correspondence or 


— 
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otherwise, any information or inquiry con- 
cerning the sales or distribution policies of 
its subscribers or any of them to anyone 
whomsoever. 


[(“F. O. B.” Basis for Sales] 


18. And the said defendants and each of 
them and their respective representatives 
are further enjoined, restrained and pro- 
hibited :— 

(a) From entering into or carrying out 
in any manner any program, or aiding or 


abetting in any manner or-indorsing any 
program by other elements of said southern 
pine industry to refuse to quote on or sell 
their products to purchasers on an f. o. b. 
mill basis or to otherwise deny purchasers 
the right to specify the means and method 
of transportation to be used in moving 
said products from manufacturing mill to 
ultimate destination; 


[Restriction of Distribution 
Prohibited] 


(b) From agreeing or otherwise com- 
bining to restrict or attempt to restrict the 
sale or distribution of their respective 
southern pine lumber products to any par- 
ticular classes or types of trade to the 
exclusion of any other classes or types of 
trade. 


VII. 
[Rights of Individual Defendants] 


19. Nothing in this decree shall be con- 
strued ds a limitation upon the right of the 
defendants, other than the aforesaid Asso- 
ciations, independently of each other to 
make prices, distribute price lists to the 
purchasing and distributing trade, select 
individually their own trade and dispose 
of their products to such persons, types or 
classes of trade as they may individually 
and independently choose. 


Vill. 


[Successors Bound} 


20. That the terms of this judgment 
shall be binding upon and shall extend to 
each and every one of the successors in 


interest of any and all of the defendants 
herein, and to any and all corporations, 
partnerships, associations, firms and indi- 
viduals who may acquire the ownership and 
control, directly or indirectly, of the prop- 


erty, affairs, and assets of the defendants, 
or any of them, whether by purchase, 
merger, consolidation, reorganization, or 
otherwise. ; 

IX 


[Inspection of Records] 


21. That for the purpose of securing 
compliance with this judgment authorized 
representatives of the Department of Jus- 
tice shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of the defendants, to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the pos- 
session or control of the defendants, or any 
of them, relating to any of the matters con- 
tained in this judgment; that any author- 
ized representative of the Department of 
Justice shall, subject to the reasonable con- 
venience of the defendants, be permitted to 
interview officers or employees of defend- 
ants, without interference, restraint, or limi- 
tation by defendants; that defendants, upon 
the written request of the Attorney Gen- 
eral, shall submit such reports with respect 
to anv matters contained in this judgment 
as may from time to time be necessary 
for the proper enforcement of this judgment. 


x 
[Retention of Jurisdiction] 


22. That jurisdiction of this cause and of 
the parties hereto is retained for the pur- 
pose of giving full effect to this judgment 
and for the further purpose of making such 
other and further orders and judgments or 
taking such other action as may from time 
to time be necessary. 


[Costs] 


23. The costs hereof are hereby taxes 
against the defendant. 


[| 56,008] Opinion of Attorney General of California. 
Addressed to Honorable Harrison W. Call, a Member of the Assembly, Sacramento, 


California. February 16, 1940. 


Advertisement of photographic artistry by presenting to the public certificates 
entitling holders thereof to have their pictures taken and to receive without charge one 
print therefrom, where this is done for advertising purposes only, does not constitute 
a violation of the California Unfair Practices Act. 
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[Question] 


Dear Sir: I have your letter of Febru- 
ary 4, 1940, which reads as follows: 

“T would appreciate it if you will give me 
your opinion on the following two questions 
involving the Unfair Competition Act of Cali- 
fornia (Statutes of 1913, p. 508, as amended; Act 
8781, Deering’s General Laws): 


1. Does the act apply to artistry or photog- 
raphy ? 

2. If the act does so apply, then is it a vio- 
lation of the law for a photographer, operating 
from a fixed place of business in the State of 
California, to advertise photographic artistry 
by presenting to various members of the public, 
certificates entitling the holders thereof to have 
their pictures taken and to receive, without 


charge, one print therefrom, where this is done 
for the purpose of advertising the business, and 
the costs thereof are said to be charged against 
the advertising fund?”’ 


[Law Provision] 


- Section 1 of the said Unfair Practices Act 
provides in part as follows: 

“It shall be unlawful for any person, engaged 
in the production. manufacture, distribution or 
sale of*any article or product of general use or 
consumption, with the intent to destroy the 
competition of any regular established dealer 
in such article or product, or to prevent the 
competition of any person, who in good faith, 
intends and attempts to become such dealer, to 
discriminate between different sections, com- 
munities or cities or portions thereof, or be- 
tween different locations in such _ sections, 
communities, cities or portions thereof in this 
State, by selling or furnishing such article or 
product, at a lower price in one section, com- 
munity or city, or any portion thereof, or in 
one location in such section, community, or city 
or any portion thereof, than in another * * *’’, 


Section 16 defines “article or product” to 
include “any article, product, commodity, 
thing of value, service or output of a serv- 
ice trade.” = 

[Paintings Not Intended to be Included 

m Act] 


Where an artist paints a picture or portrait 
we do not believe that such picture or 
portrait can be said to be an “article or 
product of general use or consumption” so 
as to bring the same within the scope and 
intent of the Unfair Practices Act. Where 
a portrait is painted it is usually done pur- 


suant to a contract or agreement between . 


the parties and the transaction is one which 
is in the nature of a professional service 
rather than the sale of an article or product 
of general use or consumption. Into such 
a product would go not only the skill of the 
artist but such intangible elements as his 
interpretation of the subject and even his 
personality. We have no doubt that a 
product of that’ character was never in- 
tended to be included within the provisions 
of the Unfair Practices Act. 
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[Act Not Applicable to Photography] 


With respect to photography and particu- 
larly “photographic artistry” the question 
is perhaps more difficult. While a person 
engaged in the photography business may 
in a sense be said to be engaged in the 
production, manufacture, distribution or sale 
of an article or product of general use or 
consumption, to wit: photographs, yet many 
of the considerations that are present in the 
case of the painting of a portrait also exist 
with respect to photographic artistry. We 
have no doubt that many, if not all, photog- 
raphers consider themselves artists of a 


high order. They doubtless maintain and 
we think properly so, that photographic 
portraits are works of art which reflect not 
only the likeness of the subject but also the 
skill and interpretation of the artist. 

The courts have frequently held photog- 
raphy to be a profession and not a trade. 

In City of New Orleans v. Robira, 42 La. 
Annual 1098, 11 L. R. A. 141, the court said: 

‘““*Photography’ is defined as ‘the science 
which relates to the action of the light on sensi- 
tive bodies, in the production of pictures’ by 
the fixation of images and the like.’ Webster 
Dict. It is also said to be ‘the art of producing 
images of objects by an application of chemical 
change produced in certain substances by the 
action of light, or, more generally, by radiant 
energy.’ Century Dict. * * * 

“A painter is defined to be one who repre- 
sents the appearance of natural or other objects, 
on a surface, by means of colors. There may, 
and surely there does, exist a marked and hon- 
orable difference between a painter and a 
photographer, though they both be artists, as 
more dexterity is required in the former than 
in the latter. Some painters enjoy a celebrity 
to. which photographers cannot aspire. Cer- 
tainly, in both painters and photographers, the 
hand and the sense of sight are controlled by 
an unusual exertion of a superior intellect, 
which, to direct and accomplish properly, must 
be distinguished and actuated by a rare knowl- 
edge, ability and practice not found in, or ac- 
quired by, first comers. * * *,’’ 


In the case of Story v. Walker, 79 Tenn. 
(11 Lea) 515, at page 517, the court said: 

‘x * * The photographer is an artist, not an 
artisan, who takes impressions or likenesses of 
things and persons on prepared plates or sur- 
faces. He is no more a mechanic than the 
painter who, by means of his pigments, covers 
his canvas with the glaring images of natural 
objects. * * $"” 


The United States District Court in the 
case of Lucas v. City of Charlotte, 14 Fed. 
Supp. 163, at pages 166 and 167, said: 

‘“* * * The license tax is levied, therefore, 
upon the business or profession; and I am of 
the opinion that the complainants are engaged 
in a profession which the state has a right to 
tax, just as it taxes the business or profession 
of a lawyer or a physician. * * * I Cannot 


see how this levy interferes with or burdens 
interstate commerce,”’ 
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: These cases arose principally in connec- 
tion with statutes or ordinances providing 
for the taxing of professions the argument 
being that photography was exempt from 
such taxation in that it was a trade rather 
than a profession. 

In Cusick v. Commonwealth, 260 Ky. 204, 
84S. W. 2d 14, it was held that photographs 
made and sold in an art studio were sub- 
ject to a statute providing for a three per 
cent sales tax on sales of tangible personal 
property by merchants. That case is not 
particularly helpful for, as stated by the 
court, it cannot be doubted that a photograph 
is tangible personal property within the 
meaning of the sales tax law. 

A closer case perhaps is that of Photo- 
Engravers Board of Trade etc. v. Addison, 
145 Misc. 479, 260 N. Y. S. 332, where the 
court held that “photo-engravings” were 
manufactured articles used in production of 
books and newspapers and were “articles 
used in conduct of trade.’ However, we do 
not regard that case as being at all con- 
trolling since the business of commercially 
manufacturing photo-engravings is distin- 
guishable from that of photography. 

Weare of the opinion that a photographer 
is an artist and that his occupation’ is a 
profession and further that the Unfair Prac- 
tices Act has no application to photography. 


[Use of Certificates No Violation] 


However, assuming that said act does 
apply to photography it does not follow 
that the use of certificates entitling the 
holders thereof to a picture free of charge 
would result in a violation of the law. 


Section 3 of the act provides in part as 


follows: 


“It shall be unlawful for any person engaged 
in business within this State, to sell any article 
or product at less than the cost thereof to such 
vendor, or give away any article or product, for 
the purpose or injuring competitors or destroy- 
ing competition, and he shall also be guilty of a 
misdemeanor, and on conviction thereof shall be 
subject to the penalties set out in section 11 of 
this act for any such act.’’ 


Under that provision it is unlawful to give 
away an article or sell it below cost only 
where that is done for the purpose of in- 
juring competitors or destroying competi- 
tion. That would be a question of fact to 
be ultimately determined by the courts. 
See Balzer v. Caler, 11 Cal. 2d 663, where 
the Supreme Court sustained a finding of 
the trial court that although the defendant 
admittedly sold certain articles below cost, 
these acts were not performed for the pur- 
pose of injuring competitors and destroying 
competition. 


[Holding] 


Assuming that the certificates are not 
given away for the purpose of injuring 
competitors and destroying competition but 
rather that such certificates are given away 
for the bona fide purposes of advertising 
and trade stimulation, the use of such cer- 
tificates in the manner outlined by you 
would not in our opinion constitute a vio- 
lation of the Unfair Practices Act. 


Very truly yours, 
Earl Warren, Attorney General 


[] 56,009] Opinion of Attorney General of Idaho. 
Addressed to Mr. Thomas F. Beech, Rupert, Idaho, December 12, 1939. 


Under the Idaho Unfair Sales Act a retailer is obliged to sell at not less than 6% 
above invoice cost or replacement cost, whichever is lower. The price at which a retailer 
sells must allow him at least 6% profit, which is to be determined by the formula set 
forth in the law, and in some instances his base will be the replacement cost and in other 


instances it will be the invoice cost. 
Dear Mr. Beech: 
[Question] 


Question: Under the Unfair Sales Act 


of 1939, must the retailer sell articles at. 


6% above replacement cost from day to 
- day, or may he set a price and allow it to 
stand until the supply has been sold? 


[Law Provisions] 


Opinion: It is provided in chapter 209 
of the 1939 Session Laws at p. 427, that a 
retailer must not sell his products at a price 
less than 6% above cost, and cost is defined 
in section 3 of the act to mean the imvotce 


cost of the merchandise to the retailer or 
the replacement cost of the merchandise to 
the retailer, whichever is lower; less all 
trade discounts except customary discounts 
for cash; to which shall be added: (1) 
freight charges not otherwise included in 


the invoice cost *or replacement cost; 
(2) cartage to the retail outlet if done or 
paid for by the retailer, which cartage cost 
shall be deemed to be 34 of 1% of the cost 
to the retailer after adding freight charges 
but before adding cartage and markup, in 
the absence of proof of a lesser cost; (3) a 
markup to cover a proportionate cost of 
doing business, which markup, in the absence 
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of proof of a lesser cost, shall be 0% ot tne 
cost to the retailer after adding freight 
chare.; and cartage but before adding a 
markup. 

Replacement cost and invoice-cost under 
the act are defined in section 3, subsections 
(c) and (d) as follows: 


“(c) When used in this Act the ‘term ‘re- 
placement costs’ shall mean the cost per unit at 
which the merchandise sold or offered for sale 
could have been bought by the seller at any 
time within thirty (30) days prior to the date 


or sale or the date upon which it is offered for 
sale by the seller if bought in the same quantity 
or quantities as the seller’s last purchase of the 
said merchandise. 

“‘(d) When used in this Act, ‘invoice costs’ 
shall mean the cost per unit at which the mer- 
chandise sold or offered for sale was bought 
by the seller at any time within sixty (60) days 
pricr to the date of sale or the date upon which 
it is offered for sale by the seller and the cost 
per unit at which the merchandise sold or of- 
fered for sale was bought by the seller at more 
than sixty days prior to the date upon which it 
is offered for sale by the seller shall not be used 
in determining ‘invoice costs’ but ‘replacement 
costs’ as defined in this Act shall be used.”’ 


From the foregoing it is obvious that the 
retailer is obliged under the act to sell at 
not less than 6% above invoice cost or re- 
placement cost, whichever is the lower, and 
the act defines replacement cost to mean 


the cost at which the merchandise could 
have been bought by the seller at any time 
within thirty days prior to the date of the 
sale, or the date on which it is offered for 
sale, while invoice cost means the cost at 
which the merchandise was bought by the 
seller any time within sixty days prior to 
the date of sale or offer for sale, and if the 
merchandise is bought by the seller more 
than sixty days prior to the date of sale 
or offer for sale, the invoice cost shall not 
be used but the replacement cost shall be 
used as a basis. Thus the price at which 
the retailer sells must allow him at least 
6% profit, which is to be determined by the 
formula above set forth, and in some in- 
stances his base will be the replacement 
cost and in other instances it will be the 
invoice cost, as above explained. 


Yours very truly, 
J. W. Taylor, Attorney General 


[7 56,010] United States of America v. Ameri i iati i 
it s erican Medical Association, a Corporation, 
The Medical Society of the District of Columbia, a Corporation, Harris County, Medical 


Society, an Association, et al. 


United States Court of Appeals for the District of Columbia, March 4, 1940. 
Appeal from the United States District Court, District of Columbia. 
Medical practice is subject to the common law principles regulating restraint of trade 


vhich determine the class and scope of the offenses proscribed by the Sherman Anti- 
Act, and allegations of concerted action to restrain the Ration of Hospitals ana a 


health services sufficiently charge unreasonable restrain 
Pee ae ae aes ts upon trade for the purposes of 


Corporate activities limited to the contribution of fixed amounts by members of the 


organization in payment for prospective medical servi i 
aciak sipviiciees ces do not constitute unlawful prac- 


Thurman Arnold, Assistant Attorney General; John Henry Lewin, Special Assi 
to the Attorney General, both of Washington, District of Cab Rates a Bg cto 


lants. 


William E. Leahy, Seth W. Richardson, John E. Laskey, Charl 
Washington, District of Columbia; Edward M. Burke, Chicago, tilincis. Avice 


Appellees. 


Before Groner, C. J., and Miter and Vinson, JJ. 


[Statement of Case] 


Groner, C. J.: This appeal is taken from 
a judgment of the United States District 
Court sustaining a demurrer to an indict- 
ment for conspiracy in restraint of trade in 
the District of Columbia, in violation of 
Sec. 3 of the Sherman Anti-trust Act. 


126 Stat. 209, 15 U.S. C. 3. 
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[Conspiracy Charged] 


The main purpose of the conspiracy as 
shown in the indictment was to impair or 
destroy the business and activities of Group 
Health Association, Inc., which had been 
organized in 1937, as a non-profit co-opera- 
tive association for the provision of medical 
care and hospitalization to its members and 
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their dependents. _ The indictment is very 
long but, summarized, charges as follows: 


[Group Health Service] 


Group Health is an association of em- 
ployees of certain executive departments of 
the Government employed in the District of 
Columbia, eighty per cent earning annual 
incomes not over $2,000. The association 
provides medical care and hospitalization to 
its members and their dependents on a risk 
sharing prepayment basis. Its funds are 
collected monthly in the form_of dues. Medi- 
cal care is provided by its medical staff, 
consisting of salaried physicians under the 
sole direction of a medical director. It 
provides a modern clinic and defrays, within 
certain limits, the expenses of hospitalization 
of its members and their dependents. The 
personal relationship ordinarily existing be- 
tween doctor and patient exists between 
Group Health doctors and Group Health 
patients. 


[Parties Defendant] 


Defendant American Medical Association 
is a corporation, with a membership of 
110,000 out of the total of 145,000 physi- 
cians in the United States. It is the only 
important natiorial society representative of 
the medical profession in the country. It 
maintains a “Bureau of Medical Economics,” 
which has taken a leading part in carrying 
out the association’s policy of discouraging 
and suppressing group medical practice on 
a risk sharing prepayment basis. 

Defendant The Medical Society of the 
District.of Columbia is a constituent society 
of American. Defendant Harris County 
Medical Society is a component society of 
American. Members of constituent and 
component societies are ipso facto members 
of American. Washington Academy of 
Surgery is an unincorporated association 
with its office in the District of Columbia. 
Of the individual defendants, five were offi- 
cers of American, and the others members 
of District Society, most of the latter being 
officers or else members of the executive 
and hospital committees of the Society or 
members of the regular staffs of Washing- 
ton City hospitals. American Association 
and District Society possess power to ex- 
clude a‘doctor, disapproved by them, from 
attending and treating his patients in the 
Washington hospitals, which include all the 
hospitals in the District of Columbia in 
which private patients may be treated by 
doctors. By enforcing their rules of ethics 
and expelling members, they may deprive 
them of the essential privilege of consulta- 
tion with other members. By granting or 
refusing approval of hospitals, they can con- 
trol the ability of hospitals to obtain in- 
ternes, and by threatening hospitals with 


the exercise of this power, they may control 
the members of medical staffs in each. To 
carry out these powers, on November 3, 
1937, District Society adopted the following 
resolution: 

Whereas The Medical Society of the District 
of Columbia has an apparent means of hindering 
the successful operation of Group Health Asso- 
ciation, Inc., if it can prevent patients of phy- 
sicians in its employ being received in the local 
private hospitals; and 

Whereas, The Medical Society of the District 
of Columbia has no direct control over the poli- 
cies of such hospitals as determined by their 
lay boards of directors, except through its con- 
trol of its own members serving on their med- 
ical staffs; and 

Whereas, conflicts between the Medical So- 
ciety of the District of Columbia and any local 
hospitals arising from an attempt to enforce the 
provisions of Chapter IX, article IV, Section 5, 
of its Constitution should be assiduously 
avoided, if possible, because of the unfavorable 
publicity that would accrue to its own members; 
therefore, be it 

Resolved, That the Hospital Committee be, 
and is hereby, directed to give careful study 
and consideration to all phases of this subject 
and report back to the Society, at the earliest 
practicable date, its recommendations as to the 
best way of bringing this question to the atten- 
tion of the medical boards and boards of di- 
rectors of the various local hospitals in such a 
manner as to insure the maximum amount of 
practical accomplishment with the minimum 
amount of friction and conflict. 


[Opposition to Service] 


Subsequently, the conspiracy was dis- 
cussed at meetings held by members and 
committees of District Society, with the 
purpose of “hindering” Group Health from 
procuring and retaining on its medical staff 
qualified doctors by threatening with dis- 
ciplinary action any members of District 
Society who should either join Group 
Health’s staff or consult with physicians on 
its staff, and with the purpose of hindering 
and obstructing members of Group Health 
from obtaining access to hospital facilities 
and obstructing the doctors on its staff from 
treating and operating upon patients in 
Washington hospitals, and for the purpose 
of inducing Washington hospitals to boycott 
Group Health and its doctors. A “white 
list” of approved organizations, groups, and 
individuals was circulated, with the name of 
Group Health omitted,—all for the purpose 
of threatening with disciplinary action any 
member of the District Society who worked 
for Group Health or consulted with any 
doctor on its staff and any hospital which 
admitted any Group Health doctor to its 
courtesy staff;— the general purpose of the 
conspiracy being to restrain doctors in the 
District of Columbia in the pursuit of their 
calling and to restrain the hospitals in the 
operation of their business and to destroy 
Group Health in the performance of its func- 
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tions. Disciplinary action was taken against 
two District Society members on Group 
Health’s staff. One was induced to resign 
from the staff, the other was expelled from 
the society. Harris County Society opened 
disciplinary action against one of its mem- 
bers on the staff. District Society opened 
disciplinary action against a specialist who 
consulted with a Group Health doctor. De- 
mand was made on the hospitals that they 


receive only members of the American Med-. 


ical Association on their staffs. Upon rec- 
ammendation of Washington Academy of 
Surgery, a surgeon was excluded from hos- 
pital staffs principally because he was work- 
ing for Group Health. By threatening to 
deprive another doctor of courtesy staff 
privileges, defendants induced a Group 
Health doctor to resign his position. 

The conspiracy is charged to have had 
as its background the long continued policy 
of opposition on the part of American Med- 
ical Association to ‘risk sharing plans for 
medical service, growing out of the fear of 
its members of business competition from 
doctors connected with such organizations. 
Each defendant is charged to have know- 
ingly participated in the formation and fur- 
therance of the plan pursuant to the common 
purpose. 


[Demurrers] 


The several défendants demurred-on a 
number of grounds, attacking not only the 
substance but the form of the indictment. 


[Decision in Court Below] 


The District Court sustained the demurrer 
(1) because the practice of medicine is not 
a trade within the meaning of Sec. 3 of the 
Sherman Act; (2) because the indictment is 
vague and uncertain and fails to charge 
clearly commission of any crime. 

The United States have appealed under 
the provisions of the Act of March 3, 1901, 
ch. 854, 31 Stat. 1225, 1341, D. C. Code 1929, 
Tit. 6, sec. 355. 


[Issues] 
The case divides itself into three main 
problems: 


; 1. Does the indictment charge a combina- 
tion or conspiracy in restraint of “trade” as 
that term is used in Sec. 3 of the Sherman 
Act? ° 

2. If it does, is the restraint charged an 


unreasonable one which would be illegal 
under the Act? 


3. Is the indictment defective in form? 
2221 U. S. 1, 50-60. 
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[Applicable Statute] 


Sec. 3 of the statute reads as follows: 

Every contract, combination in form of trust 
or otherwise, or conspiracy, in restraint of trade 
or commerce in . . the District of Columbia 
; is hereby declared illegal. Every person 
who shall make any such contract or engage in 
any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine not 
exceeding five thousand dollars, or by impris- 
onment not exceeding one year, or by both said 


- punishments, in the discretion of the court. 


[Application to Medical Practice] 


The trial court. was of opinion that the 
practice of medicine and the business of 
Group Health and the hospitals do not con- 
stitute “trade” within the intent of the stat- 
ute. The question is new, at least to the 
extent that there is no case in which, in 
the circumstances existing here, it has been 
decided, but a careful consideration of the 
language of the Act, its legislative back- 
ground and the various statemerits of the 
Supreme Court concerning the source from 
which the congressional purpose may be 
gathered, leads us to conclude the trial court 
was in error. 


[Common Law Usage] 


The phrase “restraint of trade” had its 
genesis in the common law, and its legal 
import and significance is declared again 
and again in the decisions of English courts, 
both before and after the date of our inde- 
pendence, as well as in American decisions 
in many of the States. The Supreme Court 
has said that Congress passed the Sherman 
Act with this common law background in 
mind. And so in the Standard Oil case,’ 
Chief Justice White traces its use to the 
common law. Thus, at the top of page 51, 
he says: 

It is certain that those terms, at least in their 
rudimentary meaning, took their origin in the 
common law and were also familiar in the law 
of this country prior to and at the time of the 
adoption of the Act in question. 

And again: 

It is certain that at a very remote period the 
words ‘‘contract in restraint of trade’’ in Eng- 
land came to refer to some voluntary restraint 
put by contract by an individual on his right to 
carry on his trade or calling. Originally all 
such contracts were considered to be illegal, 
because it was deemed they were injurious: to 


the public as well as to the individuals who 
made them. ; 


And still again (p. 59): 


Let us consider the language of the first and 
second sections, guided by the principle that 
where words are employed in a statute which 
had at the time a well-known meaning at com- 
mon law or in the law of this country they are 
presumed to have been used in that sense unless 
the ponrext compels to the contrary. 

* * * s 
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In view of the common law and the law in this 
country as to restraint of trade, which we have 
reviewed, and the illuminating effect which that 
history must have under the rule to which we 
have referred, we think it results: 

(a) That the context manifests that the stat- 
ute was drawn in the light of the existing prac- 
tical conception of the law of restraint of trade, 
because it groups as within that class, not only 
contracts which were in restraint of trade in the 
subjective sense, but all contracts or acts which 
theoretically were attempts to monopolize, yet 
which in practice had come to be considered ‘as 
in restraint of trade in a broad sense. 


Similar statements are to be found in 

United States v. American Tobacco Co., 221 
U. S. 106, 179; Nash v. United States, 229 
U. S. 373, 377; Eastern States Retail Lumber 
Dealers Ass'n v. United States, 234 U. S. 600, 
610; United States v. Addyston Pipe & Steel 
C0.5.05. Fed..2/1],. 278-9, aff-d- 175 U- S. 211; 
United States Tel. Co. v. Central Union Tel. 
Co., 202 Fed. 66, 70. There are like state- 
ments in the debates in Congress. 21 Cong. 
Rec. 3146, 3148, 3152. And see Judge Taft’s 
opinion in the Addyston Pipe Co. case, where 
he said: 
It is certain that, if the contract of association 
which bound the defendants was void and un- 
enforceable at the common law because in re- 
straint of trade, it is within- the inhibition of 
the statute. : 


In Leonard v. Abner-Drury Brewing Co., 
25 App. D. C. 161, 174, we said as much 
with respect to Sec. 3 of the Act. It must, 
therefore, be considered that the scope of 
“restraint of trade” in Sec. 3 is to be meas- 
ured by its use at common law. 


[Application of Common Law] 


The common law rule was applied prin- 
cipally to contracts whereby a man promised 
not to engage in his occupation, including 
the practice of medicine, and in many Eng- 
lish cases such a restraint on the practice 
of medicine was described as a contract in 
“restraint of trade.” Defendants contend, 
however, that whatever the English usage, 
the word “trade” had in this country a defi- 
nite and well understood meaning, and as 
used in the Sherman Act was confined to 
transportation and the buying, selling, or 
exchanging of commodities and in any case 
was not intended to apply to any employ- 
ment or business carried on by the “learned 
professions.” ‘The determination of this as- 
pect of our problem lies in the answer to 
this proposition. 


[Scope of Section 3] 


In Atlantic Cleaners & Dyers v. United 
States, 286 U. S. 427, it was held the words 
“trade” and “commerce” had a_ broader 
meaning in Sec. 3 of the Act than in Sec. 1 
and that, under the paramount_power of 
Congress to legislate for the District of 


Columbia, the use of the words in that sec- 
tion should be held to embrace the exercise 
of that paramount power to its fullest ex- 
tent.— 

We are, therefore, free to interpret § 3 dissoci- 
ated from § 1 as though it were a separate and 
independent act, and thus viewed, there is no 
rule of statutory construction which prevents 
our giving to the word ‘‘trade’’ its full meaning, 
or the more extended of two meanings, which- 
ae me best manifest the legislative purpose. 

p. 435. 


Cleaners and dyers in the District had 

formed a combination to keep up prices, 
and the United States brought suit to en- 
join the agreement and reestablish com- 
petition. The defendants insisted their 
arrangement was not a violation of Sec. 3 
because they were not engaged in trade, re- 
lying upon National League Clubs v. Federal 
Baseball Clubs, 50 App. D. C. 165, 168, hold- 
ing that “trade” connotes the transfer of 
something, “whether it be persons, com- 
modities, or intelligence, from one place or 
person to another.” The opinion ignored 
the citation, doubtless because the baseball 
case was brought under Section 1—the inter- 
state commerce section of the Act—and 
Justice Sutherland, who wrote the opinion, 
rejected this restricted definition as applied 
to Sec. 3. In support of a definition to in- 
clude the cleaning business, he quoted from 
Justice Story’s opinion in The Nymph, 18 
Fed. Cas. 506, No. 10,388: 
, the word ‘‘trade’’ is often and, indeed, 
generally used in a broader sense, as equivalent 
to occupation, employment, or business, whether 
manual or mercantile. Wherever any occupa- 
tion, employment, or business is carried on for 
the purpose of profit, or gain, or a livelihood, 
not in the liberal arts or in the learned profes- 
sions, it is constantly called a trade. 


[Dicta of Earlier Case] 


The learned trial judge felt that the ital- 
icized words should be regarded as an au- 
thoritative statement of the Supreme Court 


.that the professions were not trades and 


therefore not within the intent of the Act. 
But we think this by no means follows. 
The Court had before it only the problem 
whether “trade” was broad enough to in- 
clude the cleaning and dyeing of clothes, 
and held it was. To reinforce its reasoning, 
the Court quoted language which happened 
to exclude the learned professions, but this 
limitation was not responsive to the ques- 
tion at hand and was purely casual, and in 
the circumstances ought not, we think, to 
be regarded as a proper guide in deciding 
the important question in this case. 

The same might be said of Fed. Trade 
Com. v. Raladam Co., 283 U. S. 643, where 
Justice Sutherland said that physicians fol- 
lowed a profession and not a trade. He 


1 56,010 


38 Court Decisions ; 
U. S. v. American Medical Ass‘n, et al. 


was dealing with a case of interstate com- 
merce and simply pointed out the obvious 
fact that doctors were not in the patent 
medicine trade, and could not be in compe- 
tition with vendors of medicine within the 
sense of the Trade Commission Act: There, 
he was using the word “trade” in its narrow- 
est sense, a restriction which, as we have 
seen, he later rejected in regard to Sec. 3 
of the Sherman Act. 


[Restrictive Covenants] 


The common law cases which shed light 
on the question are all of a type. A physi- 
cian, a surgeon, or a dentist has an estab- 
lished practice in a community. He takes 
on an assistant, or a partner, or else sells 
his practice to another of his own profes- 
sion. In the first two cases he wants to 
protect his own practice, and in the third 
case the buyer wants protection from subse- 
quent competition by the seller. Conse- 
quently, the assistant, or partner, or seller, 
as the case may be, promises for a consid- 
eration not to practice within the commu- 
nity or within a designated distance. This 
promise is a voluntary restraint on the pur- 
suit of a man’s calling, and in the circum- 
stances, the public policy described by Chief 
Justice White in the Standard Oil case be- 
comes involved. The restraint will be up- 
held only if it (1) is partial; (2) is made for 
an adequate consideration; and (3) is rea- 
sonable as a protection of the good will of 
another’s professional practice. Holbrook 
v. Waters, 9 How. Prac. (N. Y.) 335. 

In England such a contract was constantly 
referred to as involving the doctrine of 
“restraint of trade.” See Davis v. Mason, 
5 T. R. 118, 101 Eng. Rep. 69; Hayward v. 
Young, 2 Chitty 407; Atkyns v. Kinnier, 4 
Ex. 776, 154 Eng. Rep. 1429; Gravely v. Bar- 
nard, L. R. 18 Eq. 518. In all of the above 
the lawyers who raised the point and the 
judges who passed upon it referred to the 
public policy as the doctrine of restraint of 
trade, contracts in restraint of trade, or in 
partial restraint of trade. In Horner v. 
Graves, 7 Bing. 735, 131 Eng. Rep. 284, 
defendant had promised not to practice 
within 100 miles of York. The opinion of 
Tindall, C. J., recognizes the occupation of 
surgeon-dentist as a profession, but in con- 
sidering the validity of the contract, he uses 
the words “profession,” “business,” and 
“trade” interchangeably. 


8’ McCurry v. Gibson, 108 Ala. 451, 18 So. 806; 
Freuenthal v. Espey, 45 Colo. 488, 102 Pac. 280; 
Linn v. Sigsbee, 67 Ill. 75; Ryan v. Hamilton, 
205 Ill. 191, 68 N. E. 781; Storer v. Brock, 351 
Ill. 643, 184 N. E. 868; Martin v. Murphy, 129 
Ind. 464, 28 N. E. 1118; Proctor v. Hansel, 205 
Iowa 542, 218 N. W. 255; Mills v. Ressler, 87 
Kan. 549, 125 Pac. 58; Warfield v. Booth, 33 Md. 
63; Granger v. Craven, 159 Minn. 296, 199 N. W. 
10; Thompson v. Means, 19 Miss. 604; Tarry v. 
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American cases decided before passage of 
the Sherman Act recognize and follow the 
reasoning of these English cases. See Cook 
v. Johnson, 47 Conn. 175, which involved 
a dentist’s contract. There the court said 
that it belonged to the class of contracts 
in restraint of trade. To the same effect, 
see Haldeman v. Simonton, 55 Iowa 144, 7 
N. W. 439; Gilman v. Dwight, 13 Gray 
(Mass.) 356, 359. In the case last named 
the court said: 

There is nothing in the nature of the business 
or profession to which the contract relates, 
which takes it out of the ordinary rules appli- 
cable to contracts in partial restraint of trade. 
The cases are numerous in the books, in which 
similar contracts entered into by attorneys, so- 
licitors, apothecaries, dentists and surgeons 
have been upheld and enforced. 

See also Dwight v. Hamilton, 113 Mass. 
175, and Mandeville v. Harmon, 42 N. J. Eq. 
185, 7 Atl. 37. More modern cases are Web- 
ster v. Williams, 62 Ark. 101, 34 S. W. 537; 
Rakestraw v. Lanier, 104 Ga. 188, 30 S. E. 
735; Gordon v. Mansfield, 84 Mo. App. 367; 
State v. Calhoun (Mo. App.), 231 S. W. 647; 
Greenfield v. Getman, 140 N. Y. 168, 35 N. E. 
435; Hulen v. Earel, 13 Okla. 246, 73 Pac. 927; 
Turner v. Abbott, 116 Tenn. 718, 94 S. W. 64; 
Randolph v. Graham (Tex. Civ. App.), 254 
S. W. 402; Erikson v. Hawley, 56 App. D. C. 
268, 12 F. (2d) 491; and in Styles v. Lyon, 
87 Conn. 23, 86 Atl. 564, the court said: 

The defendant insists there is a distinction 
between a business and a profession; that, while 
the period of restriction as to a business may 
be unlimited, the rule should not apply to a 
profession, since it is a purely personal relation 
whose benefits cease upon death or the cessa- 
tion from practice. We do not think the dis- 
tinction tenable. A profession partakes on its 
financial side of a commercial business and its 
good will is often a valuable asset. 


[Enlargement of Term “Trade” 


The indubitable effect of all these cases, 
English and American, is to enlarge the 
common acceptation of the word “trade” 
when embraced in the phrase “restraint of 
trade” to cover all occupations in which men 
are engaged for a livelihood. We think 
it makes no difference that, after the prac- 
tice of medicine had been recognized as 
embraced in the doctrine of “restraint of 
trade,” Davis v. Mason, supra, a number of 
judges preferred to speak in broader terms 
of “public policy” and the like, without using 
the word “trade.”* The foundation of the 


Johnston, 114 Neb. 496, 208 N. W. 615; Mott v. 
Mott, 11 Barb. (N. Y.) 127; Holbrook v. Waters, 
9 How. Prac. (N. Y.) 335; Foster v. White, 248 
App. Div. 451, 290 N. Y. Supp. 394; Threlkeld v. 
Steward, 24 Okla. 403, 103 Pac. 630; McClurg’s 
Appeal, 58 Pa. St. 51; French v. Parker, 16 R. I. 
219, 14 Atl. 870; Butler v. Burleson, 16 Vermont 
1 Madson v. Johnson, 164 Wis. 612, 160 N. W. 
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rule in restraint of trade cases is the rule 
of public policy, and always was from 
Mitche! v. Reynolds, [1711] 1 P. Wms. 181, 
24 Eng. Rep. 347, on down, without distinc- 
tion based on type of occupation involved. 

Perhaps the most illuminating of the Eng- 
lish cases is Pratt v. British Medical Asso- 
ciation, [1919] 1 K. B. 244. The case was 
a tort action to recover darfages for mo- 
lesting plaintiff doctors in the pursuit of 
their calling. The facts there and here are 
strikingly similar. The plaintiffs had joined 
the staff of an organization known as Cov- 
entry Provident Dispensary, which had fallen 
under the ban of the medical society be- 
cause the members of the latter were op- 
posed to what was called contract practice. 
The doctors who joined the staff of the or- 
ganization were expelled from the society for 
violation of its rules of ethics and other 
members of the society were forbidden to 
consult with them on pain of expulsion. A 
“black list’ was published in the British 
Medical Journal, and the court found that 
the effect was to boycott the plaintiffs in 
their practice, greatly to their injury, and 
likewise that the purpose of the boycott was 
to increase the area of practice and the 
financial returns of the members of the so- 
ciety. On this subject the court said (p. 
272: 

If the Coventry Dispensary had been destroyed 
as a lay organization, then the local doctors 
could obviously have taken such steps as would 
have inereased their area of private practice, 
and their emoluments would have gained a 
corresponding expansion. This was the funda- 
mental object of the defendants. The non-par- 
ticipation in such aim by the plaintiffs was the 
head and front of their offending. 


And considering the validity of the action 
of the defendants and their right by means 
of their own rules or canons to impose a 
restraint upon non-conforming physicians, 
the court said (p. 274): 

The public interests must be regarded con- 
jointly with the interests of individuals when 
restraint of trade is in question. Recent illus- 
trative decisions will be found in Neville v. 
Dominion of Canada News Co. (2) and Horwood 
v. Millar’s Timber and Trading Co. (3) The doc- 
-trine of ‘“‘restraint of trade’’ has been applied 
in many directions. The restraint may exist in 
a contract between two parties, or in rules 
purporting to bind many individuals. See, for 
example, Hilton v. Eckersley (4); Hornby v. 
Close (5); Old v. Robson (6); and Cullen v. 
Elwin. (7) Many decisions ‘were considered in 
the well-known case of Russell v. Amalgamated 
Society of Carpenters and Joiners. (8) Upon 
_considering the rules in question I have arrived 
at the conclusion that they are in restraint of 
trade, and are void on the ground of public pol- 


4 Footnote citations in the British report as 
follows: . 
(2) [1915] 3 K. B. 556. 
(3) [1917] 1 K. B. 305. 
(4) (1855) 6 E. & B. 47. 


icy. They gravely, and in my view unnecessarily, 
interfere with the freedom of medical men in 
the pursuit of their calling, and they are, I 
think, injurious to the interests of the com- 
munity at large, It may well be that the opin- 


ion I have just expressed will, if upheld, destroy 


the cogency of the defendants’ scheme of boy- 
cott; but it leaves them with the safer and more 
kindly weapons of legitimate persuasion and 
reasoned arguments.‘ 

The critical comments contained in Ware 
and De Freville, Ltd. v. Motor Trade Asso- 
ciation, [1921] 3 K. B. 40, do not overrule 
or disapprove the basic doctrine of the Pratt 
case, and are directed solely at some of its 
language on matters not pertinent here. 


“[A pplication to Non-Commercial Activity] 


We think enough has been said to dem- 
onstrate that the common law governing 
restraints of trade has not been confined, as 
defendants insist, to the field of commer- 
cial activity ordinarily defined as “trade,” 
but embraces as well the field of the medi- 
cal profession. And since, as we think, we 
are required by the decisions of the Supreme 
Court to look to the common law as the 
chart by which to determine the class and 
scope of offenses denounced in Sec. 3, it 
follows that we must hold that a restraint 
imposed upon the lawful practice of medi- 
cine,—and a fortiori—upon the operation of 
hospitals and of a lawful organization for 
the financing of medical services to its mem- 
bers, is just as much in restraint of trade 
as if it were directed against any other oc- 
cupation or employment or business, And, 
of course, the fact that defendants are physi- 
cians and medical organizations is of no 
significance, for Sec. 3 prohibits “any per- 
son” from imposing the proscribed restraints. 
Congress did not provide that one class, 
any more than another, might’ impose re- 
straints or that one class, any more than 
another, might be subjected to restraint. 

This brings us, then, to consider whether 
the indictment shows unreasonable restraints. 


[Effect of Medical Opposition]. 


The charge, stated in condensed form, is 
that the medical societies combined and 
conspired to prevent the successful opera- 
tion of Group Health’s plan, and the steps 
by which this was to be effectuated were as 
follows: (1) to impose restraints on physi- 
cians affiliated with Group Health by threat 
of expulsion or actual expulsion from the 
societies; (2) to deny them the essential 
professional contacts with other physicians; 
and (3) to use the coercive power of the so- 


(5) (1867) L. R. 2 Q. B. 153. 
(6) (1890) 62 L. T. 282. 

(7) (1904) 90 L. T. 840. 

(8) [1912] A. C. 421. 
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cieties to deprive them of hospital facilities 
for their patients. Sufficient facts are stated 
to demonstrate that, unchecked, this exer- 
tion of power will necessarily accomplish 
the abandonment of the co-operative plan 
of medical service, as well as destroy the 
livelihood of dissident doctors, because the 
general restraint thus applied would make 
impossible the continued operation of the 
one or the successful practice of medicine by 
the others. 


[Contentions of Defendants] 


Defendants say that what they are charged 
with doing amounts to no more than the 
regulation of membership in the society and 
the selection of the persons with whom they 
wish to associate; that under their rules dis- 
obedient members may lawfully be disci- 
plined and that disciplination does not amount 
to unreasonable restraint. This may very 
well be true, and in considering the conten- 
tion we are not unmindful of the importance 
of rules of conduct in medical practice, rules 
which can best be made by the profession 
itself. We recognize, in common with an 
almost universal public opinion, that in the 
last half century, through this means, the 
quack and the charlatan have been largely 
deprived of the opportunity of preying on 
the unfortunate and the credulous. We also 
recognize that in personal conduct and in 
professional skill the rules and canons, so 
established, have aided in raising the stand- 
ards of medical practice to the advantage of 
the whole country. We are mindful of a 
generally known fact that under these rules 
and standards there has developed an esprit 
de corps largely as a result of which the 
members of the profession contribute a con- 
siderable portion of their time to the relief 
of the unfortunate and the destitute. All of 
which may well be acknowledged to their 
credit. Notwithstanding these important 
considerations, it cannot be admitted that 
the medical profession may through its great 
medical societies, either by rule or disciplin- 
ary proceedings, legally effectuate restraints 
as far reaching as those now charged. “An 
act harmless when done by one may become 
a public wrong when done by many acting 
in concert, for it then takes on the form of 
a conspiracy, and may be prohibited or pun- 
ished, if the result be hurtful to the public 
or to the individual” against whom it is di- 
rected. Eastern States Retail Lumber Dealers 
Assn v. United States, 234 U. S. at p. 614. 
If there is any justification for the restraint, 
so as to make it reasonable as a regulation 
of professional practice, it must be shown 
in evidence as a defense, since it does not 
appear in the indictment. 
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[Effect of Restraint Charged] © 


Restraints prohibited by Sec. 3 of the 
Sherman Act are those which unduly hinder 
a person from employing his talents, indus- 
try, or capital in any lawful undertaking 
and thus keep the public from receiving 
goods -and services as freely as it would 
without such restraints. Enough has been 
said to show that the restraint here charged 
would restrict the common liberty of Group 
Health, the doctors, and the hospitals from 
engaging in the pursuit of their respective 
functions. If on the trial the charge of 
confederation to this end is sustained, de- 
fendants’ method of-reaching their objective 
may be thereby defeated, but if the objective 
is wise—as they insist—they still have left, 
as was said by the English judge in the 
Pratt case, the safer and more kindly weap- 
ons of legitimate persuasion and reasoned 
argument. In the proper use of these, much, 
as we think, may be accomplished to avoid 
the growing movement toward professional 
regimentation. Or, this opportunity neg- 
lected, members of the medical associations 
in the District of Columbia perhaps may 
find in Sec. 3, as we construe it, their only 
protection in the right to practice on a fee 
for service basis. 

In the light of what has been said, we 
consider the numerous cases involving the 
reasonable operations of trade associations 
and trade unions as inapplicable. Organiza- 
tions and rules which have as their purpose 
the improvement of conditions in any par- 
ticular trade or occupation, and the regula- 
tion of relations between traders, are, as we 
have just pointed out, beneficial rather than 
detrimental to the public interest. But when 
these same organizations go so far as to 
impose unreasonable restraints on the op- 
erations in their field, they become subject 
to the prohibition of the. Sherman Act. 
Sugar Institute v. United States, 297 U. S. 
553, 597-600. 


[Cases Distinguished] 


Appellees rely on-the following state court 
decisions: Harris v. Thomas (Tex. Civ. 
App.), 217 S. W. 1068; Porter v. King County 
Medical Society, 186 Wash. 410, 58 Pac. (2d) 
367; Irwin v. Lorio, 169 La. 1090, 126 So. 669; 
Wevyrens v. Scotts Bluff County Medical So- 
ciety, 133 Nebr. 814, 277 N. W. 378; Strauss 
v. Marlboro County Hospital, 185 S. C. 425, 
194 S. E. 65; Newton v. Board of Commis- 
stoners, 86 Colo. 446, 282 Pac. 1068; McDon- 
ald v. Massachusetts General Hospital, 120 
Mass. 432; Branagan v. Buckman, 67 Misc. 
242, 122 N. Y. Supp. 610; and Olander v. 
Johnson, 258 Ill. App. 89. They insist these 
cases sustain the view that disciplinary action 
taken against one of their number by an as- 
sociation of physicians pursuant to its ca- 
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nons of ethics is permissible and does not 
violate the common rights either of the in- 
dividual or of the public. We have examined 
these cases and are of opinion that, with 
the exception of the Porter and Weyrens 
cases, none is apposite. Those two cases do 
tend to sustain the actions of medical soci- 
eties in their attempt to control the scale 
of medical fees, but in so far as they hold 
such action to be lawful and deny any right 
to the injured individual to obtain redress, 
we cannot accept them as binding or even 
persuasive authority in the. decision of what 
is or is not lawful under the Sherman Act. 
The doctrine of restraint of trade was not 
involved in either case. In the Weyrens 
case, an expelled physician asked a court to 
order his reinstatement in his medical society, 
before he had exhausted his remedies within 
the organization. In the Porter case, a lay- 
man lost his job because defendants had in- 
duced his employers to close their business. 
The lawfulness of the inducements was con- 
sidered solely in the Hght:of what a society 
might do with respect to its membership, 
and selfish motives were deemed immaterial. 
In our view, the Sherman Act must be ap- 
plied with respect to public interests, and 
this raises broader issues than these two 
cases contain. 


[Congressional Intent] 


At the risk of tedious repetition, we re- 
peat that the charge made here, and for the 
purposes of the demurrer admitted, is that 
the societies sought to restrain an associa- 
tion of persons of modest means from re- 
ceiving medical services at lower cost and 
to coerce doctors and hospitals to this end. 
The charge may be wholly unwarranted and 
the facts, when they are disclosed on the 
trial, may show an entirely different state 
of affairs, but for present purposes we must 
take the charge as though its verity were 
established; and in that light, it seems to 
us clear that the offense is within the con- 
demnation of the statute. It certainly cannot 
be doubted that Congress intended to exert 
its full power, in the public interest, to set 
free from unreasonable obstruction the ex- 
ercise of those rights and privileges which 
are a part of our constitutional inheritance, 
and these include immunity from compul- 
sory work at the will of another, the right 
to choose an occupation, the right to engage 
in any lawful calling for which one has the 
requisite capacity, skill, material, or capital, 
and thereafter the free enjoyment of the 
fruits of one’s labors. Congress undoubt- 
edly legislated on the common law principle 
that every person has individually, and that 
the public has collectively, a right to require 
the course of all legitimate occupations in 
the District of Columbia to be free from 
unreasonable obstructions;‘and likewise. -in 


recognition of the fact that all trades, 
businesses and professions, which prevent 
idleness and exercise men in labor and em- 
ployment for the benefit of themselves and 
their families and for the increase of their 
substance are desirable in the public good 
and any undue restraint upon them is wrong 
and is immediate and unreasonable and, 
therefore, within the purview of the Sher- 
man Act. For illustrations of this principle, 
see Loewe v. Lawlor, 208 U. S. 274; Eastern 
States Lumber Dealers Assn. v. United States, 
234 U. S. 600; Lawlor v. Loewe, 235 U..S. 
522; Duplex Printing Co. v. Deering, 254 
U. S. 443; Bedford Cut Stone Company v. 
Stone Cutters Association, 274 U. S. 37; Mon- 
tague v..Lowry, 193 U. S. 38; United States 
v. Brims, 272 U.S. 549. 


In the Eastern States case, an association 
of retail lumber dealers, in a desire to pro- 
tect their local retail trade against compe- 
tition by wholesalers selling to consumers 
within local territory, agreed to report any 
information received by any one of them 
showing such sales by any wholesaler. This 
information when obtained was sent to the 
secretary of the association and if, upon 
investigation by a board, it was found to 
be true, the name of the wholesaler was 
placed on a list distributed among all the 
members. The purpose was to induce all 
retailers who received the list to withhold 
patronage from the offender. The Supreme 
Court held that the circulation of the list 
was in unreasonable restraint of commerce, 
since it influenced retailers with no personal 
grievance to cease trading with the offender. 

stots the trade of the wholesaler with 
strangers was directly affected, not because of 
any supposed wrong which he had done to 
them, but because of the grievance of a member 
of one of the associations, who had reported a 
wrong to himself, which grievance when brought 
to the attention of others it was hoped would 
deter them from dealing with the offending 
party. 


This practice, the Court said, brought the 
act within the prohibited class of undue and 
unreasonable restraints. If what was proved 
there was unreasonable, what is charged 
here is so in a larger degree, since the effect 
in the present case on the aétivity to be 
restrained is more serious as well as more 
far reaching. 


[Further Arguments of Defendants] 


Defendants contend as a subsidiary argu- 
ment that, without regard to whether the 
restraint would or would not be an illegal 
act ordinarily, it is not so in the present 
instance for the reason that Group Health 
as a corporation is itself illegally practicing 
medicine. The United States District Court 
decided to the contrary some time ago, in a 


{ 56,010 


42 


Court Decisions 


U. S. v. American Medical Ass'n, et al. 


suit for declaratory judgment. There was 
no appeal, and the question, so far as we are 
concerned, may be said to be open. On 
this demurrer it is unnecessary, and indeed 
undesirable, that we should pass upon it 
except to decide whether, as described in 
the indictment, Group Health is necessarily 
violating the law. Sie 
The practice of medicine in the District 
of Columbia is subject to licensing and reg- 
ulation and, we think, may not lawfully be 
subjected “to commercialization or exploi- 
tation.” As was well said in People v, United 
Medical Service, 362 Ill. 442, 200 N. E. 163, 
the practice of medicine requires something 
more than the financial ability to hire com- 


petent persons to do the actual work. And . 


so it has been held under varying conditions, 
speaking generally, that where a corporation 
operates a clinic or hospital, employs li- 
censed physicians and surgeons to treat 
patients, and itself receives the fee, the cor- 
poration is unlawfully engaged in the prac- 
tice of medicine. This is true because it has 
been universally held that a corporation as 
such lacks the qualifications necessary for 
a license, and without a license, its activities 
become illegal:* It has also been said that 
the relationship of doctor and patient, well 
recognized in the law, would be destroyed 
by such an arrangement. On the other 
hand, some courts have drawn a distinction 
between practicing-medicine and merely fur- 
nishing medical services." 


[Legality of Group Health Service| 


But in all the cases we have examined 
in which the practice has been condemned, 
the profit object of the offending corpora- 
tion has been shown to be its main purpose, 
and in no case were the circumstances pre- 
cisely like those described in the indictment, 
i. €., a nonprofit organization, conducted so 
that the proper doctor and patient relation- 
ship is preserved; prospective patients or- 
ganized only for the purpose of providing 
a clinic and paying doctors and hospital 


> Group Health Assn., Inc. v. Moor, 24 F, Supp. 
445. : . 

® Cases holding that a corporation was practic- 
ing medicine, or dentistry, or surgery illegally 
are: 

McMurdo v. Getter, (Mass.) 10 N. E. 2d 139 
(employer was vendor of eye glasses prescribed 
by doctor); Pacific Insurance Co. v. Carpenter, 
10 Cal. App. 2d 592, 52 P. 2d 992 (employer was 
in the insurance business, making money out of 
premium profits); State v. Boston System 
Dentists, (Ind.) 19 N. E, 2d 949 (employer was 
a corporation authorized to engage in practicing 
dentistry and the salaried dentists were its 
servants for hire); Winslow v. Kansas State 
Board, 115 Kan. 450, 223 P. 308 (employer incor- 
porated for the purpose of maintaining dental 
quarters, furnishing services of dentist, and sell- 
ing dental equipment); State v. Bailey Dental 
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service out of members’ dues; a plan de- 
signed not to interfere with the doctor’s 
loyalty to his patient so as to commercialize 
medicine in a way contrary to the best in- 
terests of patient or practice, or to subject 
the physician to the corporation’s control 
and make his practice a corporate act. As 
thus described, it is no more than a group of 
persons, under corporate organization, con- 
tributing stated sums of money monthly for 
the payment of prospective medical services 
to the extent they may be required. In 
these respects, it differs from the medicine- 
practicing corporations which in many of 
the States have been held to be illegal. 
Without more, therefore, than now appears, 
we are unable to say that Group Health is 
illegally practicing medicine. 


[Sufficiency of Indictment] 


We come finally to the question whether 
the indictment is sufficient in form. The 
learned trial judge was of opinion it was not. 
He thought the indictment afflicted with 
vague and uncertain statements and lacking 
in material facts. On the argument in this 
Court, appellees’ contentions may be sum- 
marized as follows: that the indictment is 


‘generally indefinite, full of conclusions and 


opinions, and does not set out the offense 
with particularity; the allegations as to the 
background of the conspiracy and the power 
of the medical organizations are irrelevant; 
the character of Group Health and the busi- 
ness of the Washington hospitals are not 
properly shown; there is a variance between 
the risk sharing plans described in the back- 
ground of the conspiracy and the description 
of the activities of Group Health; the aver- 
ments as to the principles of medica! ethics 
and the operation of the societies are in- 
sufficiently stated; there are no facts stated 
as to restraints on hospitals; the averment 
as to dates is insufficient; and there is’no 
charge against the individual defendants. 


We shall consider briefly these points. 


Co., 221 Iowa 781, 234 N. W. 260 (corporation 
maintaining dental offices); People ex rel. 
Lederman v. Warden of City Prison, 168 App. 
Div. 240, 152 N. Y. Supp. 977 (drug store em- 
ployed physician to give free medical attention 
to its customers); People v. Painless Parker 
Dentist, 85 Colo. 304, 275 Pac. 928 (corporation 
furnishing dental services through its employee 
for its profit); People v. United Medical Service, 
362 Ill. 442, 200 N. E. 157 (corporation furnishing 
medical service on a flat fee to customers for its 
own profit). See also Hannon v. Siegel-Cooper 
Co., 167 N. Y. 244, 60 N. E. 597; ef. Im re Co- 
operative Law Co., 198 N. Y. 479, 92 N. E. 15. 

7 State Electro-Medical Institute v. State, 74 
Nebr. 40, 103 N. W. 1078; Same v. Piatner, 74 
Nebr. 23, 103 N. W. 1079; Sager v. Lewin, 128 
Mo. App. i149, 106 S. W. 581. 
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[Particularity of Averments] 


It has beer stated time and again as a 
fundamental rule that in an indictment all 
the essential elements of the offense must be 
averred with sufficient clearness and par- 
ticularity to enable the accused to under- 
stand the nature of the charge against him 
and enable him intelligently to prepare to 
meet it, and to plead the result, whether 
conviction or acquittal, as his protection 
against another prosecution for the same 
offense. But the degree of particularity 
requisite to accomplish thesé purposes is 
all that is required. As we said in Beard 
v. United States, 65 App. D. C. 231, 234, 82 F. 
(2d) 837, 840: 

R. S. See. 1025 § was enacted for the purpose 
of preventing miscarriage of justice through the 
application of technical rules in relation to mat- 
ters of form in indictments, and it is now uni- 
versally held that the sufficiency of a criminal 
pleading is to be determined by practical, rather 
than technical, considerations. Or, as the Su- 
preme Court said, the rigor of the old common- 
law rules has yielded in modern practice to the 
general*principle that formal defects not preju- 
dicial will be disregarded. Hagner v. United 
aes 285 _U.'S..427, 52S. Ct 417, 76 L. Ed. 
861. 


In Nash v. United States, 229 U. S. 373, 378, 
it was held that no overt acts need be 
charged in an indictment under the Sherman 
Act, and the cases under the Act show that 
the indictments usually set out the organiza- 
tion of defendants, the extent of their con- 
trol over the trade, their relations with each 
other, and the means whereby they con- 
spired to perpetrate the restraint.° The in- 
dictment at hand contains these averments. 
It charges that all the defendants have en- 
gaged in a combination and conspiracy in 
restraint of trade. It sets out the place 
of the conspiracy and the plans of the con- 
spirators and the means taken to make them 
effective. The restraint was to be imposed 
on Group Health, on physicians, and on 
Washington hospitals, and it is specifically 
stated that the conspiracy was to prevent 
doctors of Group Health from treating and 
operating on patients in the hospitals within 
the District of Columbia. The preamble to 
the resolution adopted by District Society, 
to which we have already referred, declares 
the society’s apparent power of hindering 
Group Health if it can prevent patients of 
physicians in the employ of Group Health 
being received in the hospitals, and the in- 
dictment charges the subsequent circulation 


818 U. S.C. A. 556. 

9U. 8. v. Patten, 226 U. S. 525, 536-9; U. S. v. 
Pac. & Arctic Ry. & Nav. Co., 228 U.S. 87, 88-94; 
Knauer v. Ui S8., 237 Fed. 8; U. S. v. Rintelen, 
233 Fed. 793; U. S. v. New Departure Mfg. Co., 
204 Fed. 107, 109-110; U.S. v. Patterson, 201 
Fed. 697, 699-701, rev’d on other grounds but 
pff'd as to first count of indictment, 222 Fed. 


among the hospitals of the white list as the 
means to this end. This is a sufficient 
charge of a conspiracy to restrain the busi- 
ness of Group Health, the doctors, and the 
hospitals. 


[“Background” of Conspiracy Non- 
Prejudicial) 

The “background” of the conspiracy as 
described in the indictment cannot, under 
any circumstances we can think of, be con- 
sidered as prejudicial, and its relevancy, we 
think, is established by the opinion of the 
Supreme Court in Chicago Board of Trade 
v. United States, 246 U. S. at p. 238. 

Allegations as to the power of the medical 
organizations are not ‘rrelevant. They give 
to the conspiracy a significance in regard to 
restraining the practice of medicine, which 
it might not otherwise have, and are similar 
to allegations, in other indictments, of the 
control over a large amount of a particular 
trade. 

The point that Group Health is not sufh- 
ciently described is answered in the para- 
graph of the indictment which sets out its 
incorporation, its purpose, its character, its 
activities, and its relationship to its members. 

The alleged variance between the risk 
sharing plans described in the “background” 
which it is charged the American Medical 
Assn. habitually opposed, and the plan of 
Group Health, seems to us immaterial. The 
obvious purpose of the indictment is to 
charge that all risk sharing plans have been 
opposed and that the present restraint is 
merely another attack. 

We think it was unnecessary to set out 
any more detailed facts as to the contents 
of the Principles of Medical Ethics and the 
operations of committees and society meet- 
ings. Cf. Mercer v. U. S., 61 F. (2d) 9/7, 
98-9. It is enough to charge the conspiracy 
and the means used to effect the unlawful 
restraints. Overt acts are unnecessary. 
Nash v, U. S., supra. 

There is a sufficient allegation of dates. 
The indictment, it is true, states the begin- 
ning of the conspiracy shortly prior to the 
incorporation of Group Health, but it also 
shows that it continued to the date of the 
presentation of the indictment. That is 
enough. 

[Individual Defendants Charged] 


The final point is that there is no definite 
charge against the individual defendants. 
The indictment in the opening paragraph 


599, cert. den. 238 U. S. 635; Steers v. U. 8., 192 
Fed. 1, 6-7; U. S. v. Swift, 188 Fed. 92; U. 8. 
»,. American Naval Stores, 186 Fed. 592, rev'd 
on other grounds but aff'd as to indictment, 229 
U. S. 373; U. S. v. MacAndrews & Forbes, 149 
Fed. 823, 825-9; United States v. National Mal- 
leable & Steel Castings Co., 6 F. 2d 40. 41: 3 
Zoline’s Fed. Crim. Proc. 40, 54. 
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names the associations and persons made 
defendants. The individuals are stated as 
the persons “who will be referred to herein- 
after as ‘individual defendants’,” and they 
are thereafter described in the sticceeding 
paragraphs as members or officers in the 
societies and members in or officers of 
the hospitals or members on the staffs of the 
hospitals; and it is clear that their activities 


their several stated capacities. All are 
charged with participation in the formation 
and furtherance of the conspiracy. 


[Conclusion] 


In view of: the foregoing, we have no 
doubt that, reading the indictment as a 
whole, it states a case under Sec. 3 of the 
Sherman Act. 


in the conspiracy are charged as done in Reversed and Remanded. 


[56,011] Lloyd N. Cobbledick, Individually and as Vice President of Cobbledick- 
Kibbe’Glass Co., a Corporation, and Cobbledick-Kibbe Glass Co., a Corporation, v. United 
States of America; A. H. Brawner, Individually and as Officer and Director of W. P. 
Fuller & Co., a Corporation, and W. P. Fuller & Co., a Corporation, v. Same; Eugene 
Palmuth, Individually and as President of Crowe Glass Co., a Corporation, and Crowe 
Glass Co., a Corporation, v. Same. 


United States Supreme Court, February 26, 1940. 
On writs of certiorari to the Circuit Court of Appeals, Ninth Circuit. 


An order of the United States District Court denying the motion of a federal grand 
jury witness in criminal proceedings to quash subpoena duces tecum directed to him 
in criminal proceedings does not constitute a final order subject to review, where 
the decree, in the absence of an adjudication for contempt, lacks a finality of effect 
warranting interruption of the function performed by the grand jury in the federal 
judicial process. 


Felix T. Smith, Standard Oil Building, San Francisco, California; Chalmers G. 
Graham, Robert Dollar Building, San Francisco, California; Attorneys for Petitioners. 


Solicitor General; Attorney for Respondent. 


Mr. Justice FRANKFURTER delivered the opinion of the Court. Mr. Justice Murpuy did 


not participate. 


[Issue] 


FRANKFURTER, J.: The District Court for 
the Northern District of California denied 
motions to quash subpoenas duces tecum 
addressed to the petitioners and directing 
them to appear and produce documents be. 
fore a United States grand jury at the July, 
1939, term of that court. From the denial 
of these motions petitioners sought review 
by way of appeal to the Circuit Court of 
Appeals for the Ninth Circuit. That court 
found itself to be without jurisdiction and 
dismissed the appeals. We brought the 
cases here, 308 U. S. —, because of conflict 
between the decision below and that of the 
Circuit Court of Appeals for the .Second 
Circuit, In re Cudahy. Packing Co., 104 F. 
(2d) 658. The matter in controversy—and 


the sole question raised in all three cases— 
vitally concerns the effective administration 
of the federal criminal law. The question 
is whether an order denying a motion to 
quash a subpoena duces tecum directing a 
witness to appear before a grand jury is 
included within those “final decisions” in 
the district court which alone the circuit 
courts of appeal are authorized to review 
by § 128(a) of the Judicial Code (28 U. S. C. 
SS ZA») ; 


[Finality Prerequisite to Review] 


Finality as a condition of review is an 
historic characteristic of federal appellate 
procedure. It was written into the first 


a BS 


1Section 128 (a) provides that, ‘The circuit 
courts of appeal shall have appellate jurisdiction 
to review by appezl! final decisions. ge 
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Similar language was usea in the Act of 1841. 
ce. 517, 26 Stat. 828. 
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Judiciary Act? and has been departed from 
only when observance of it would practically 
defeat the right to any review at all.* Since 
the right to a judgment from more than 
one court is a matter of grace and not a 
necessary ingredient of justice, Congress 
from the very beginning has, by forbidding 
piecemeal disposition on appeal of what for 
practical purposes is a single controversy, 
set itself against enfeebling judicial adminis- 
tration. Thereby is avoided the obstruction 
to just claims that would come from per- 
mitting the harassment and_cost of a suc- 
cession of separate appeals from the various 
rulings to which a litigation may give rise, 
from its initiation to entry of judgment. To 
be effective, judicial administration must not 
be leaden-footed. Its momentum would be 
arrested by permitting separate reviews of 
the component elements in a unified cause. 
These considerations of policy are especially 
compelling in the administration of criminal 
justice. Not until 1889 was there review as 
of right in criminal cases.* An accused is 


entitled to scrupulous observance of consti- 
tutional safeguards. But encouragement 
of delay is fatal to the vindication of the 
criminal law. Bearing the discomfiture 
and cost of a prosecution for crime even 
by an innocent person is one of the 
painful obligations of citizenship. The 
correctness of a trial court’s rejection even 
of a constitutional claim made by the ac- 
cused in the process of prosecution must 
await his conviction before its reconsidera- 
tion by an appellate tribunal. Cogen wv. 
United States, 278 U. S. 221. 


[Application to Witnesses] 


In thus denying to the appellate courts 
the power to review rulings at misi prius, 
generally, until after the entire controversy 
has been concluded, Congress has sought 
to achieve the effective conduct of litigation. 
For purposes of appellate procedure, finality— 
the idea underlying “final judgments and 


2 §$ 21, 22, 25 of the Act of September 24, 1789, 
1 Stat. 73, 83-85. For a discussion of the his- 
torical background, English and American, of 
the finality concept, see Crick, The Final Judg- 
ment as a Basis for Appeal, 41 Yale L. J. 539. 

3 See § 129 of the Judicial Code, 28 U. S. C. 
§ 227, dealing with appeals from interlocutory 
injunctions, appeals from interlocutory decisions 
in receivership cases and from interlocutory 
decrees determining rights and liabilities in 
admiralty litigation. 


+See United States v. More, 3 Cranch 159.. 


Only by certificate of division of opinion in the 
circuit courts could review be obtained. See 
Curtis, Jurisdiction of the United States Courts, 
82. By the Act of 1889 review as of right was 
allowed in capital cases. 25 Stat. 655, 656. For 
the history of federal criminal appeal see United 
States v. Sanges, 144 U.S. 310, 319-22. 


,a court. 


decrees” in the Judiciary Act of 1789 and 
now expressed by “final decisions” in § 128 
of the Judicial Code—is not a technical con- 
cept of temporal or physical termination. 
It is the means for achieving a healthy legal 
system. As an instrument of such policy 
the requirement of finality will be enforced 
not only against a party to the litigation but 
against a witness who is a stranger to the 
main proceeding. Neither a party nor a non- 
party witness will be allowed to take to the 
upper court a ruling where the result of 
review will be “to halt in the orderly pro- 
gress of a cause and consider incidentally a 
question which has happened to cross the 
path of such litigation . . .” Mr. Chief 
Justice Taft, in Segurola v. United States, 275 
U. S. 106, 112. This is so despite the fact 
that a witness who is a stranger to the liti- 
gation could not be party to an appeal taken 
at the conclusion of the main cause. Such 
was the ruling in Alexander v. United States, 
201 U. S. 117. In that case, witnesses were 
directed to appear and produce documents 
before a special examiner designated by the 
circuit court to hear testimony in a suit 
brought by the United States to enforce the 
Sherman Law. Upon refusal to submit 
the documents called for in the subpoena, the 
United States petitioned the circuit court for 
an order requiring compliance. The petition 
was granted, and appeals were then allowed 
to this Court. These appeals were dismissed 
for want of jurisdiction. The grounds of 
the decision are best indicated in the language 
of the opinion: 

“In a certain sense finality can be asserted 
of the orders under review, so. in a certain 
sense, finality can be asserted of any order of 
And such an order may coerce a wit- 
ness, leaving to him no alternative but to obey 
or be punished. It may have the effect and the 
same characteristic of finality as the orders 
under review, but from such a ruling it will 
not be contended there is an appeal. Let the 
court go further and punish the witness for 
contempt of its order, then arrives a right of 
review, and this is adequate for his protection 
without unduly impeding the progress of the 
case This power to punish being exer- 
cised the matter becomes personal to the wit- 
ness and a judgment as to him. - Prior to that. 
the proceedings are interlocutory in the original 
suit.’’ 201 U.S. at 121-22. 


[Nature of Grand-Jury Proceedings] 


We must now decide whether the situa- 
tion of a witness summoned to produce 
documents before a grand jury is so different 
from that of the witness in the Alexander case 
that the sound considerations of policy con- 
trolling there should not govern here. The 
Constitution itself makes the grand jury a 
part of the judicial process. It must initiate 
prosecution for the most important federal 
crimes. It does so under general instruc- 
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tions from the court to which it is attactred 
and to which, from time to time, it reports 
its findings. The proceeding before a grand 
jury constitutes “a judicial inquiry”, Hale v. 
Henkel, 201 U. S. 43, 66, of the most ancient 
lienage.. See Wilson v. Umited States, 221 
U. S. 361. The duration of its life, frequently 
short, is limited by statute. It is no less 
important to safeguard against undue in- 
terruption the inquiry instituted by a grand 
jury than to protect from delay the progress 
of the trial after an indictment has been 
found. Opportunity for obstructing the 
“orderly progress” of investigation should 
no more be encouraged in one case than in 
the other. That a grand jury proceeding 
has no defined litigants and that none may 
emerge from it, is irrelevant to the issue. 
The witness’ relation to the. inquiry is no 
different in a grand jury proceeding than it 
was in the Alexander case. Whatever right 
he may have requires no further protection 
in either case than that afforded by the dis- 
trict court until the witness chooses to dis- 
obey and is committed for contempt. See 
Hale v. Henkel, supra, and Wilson v. United 
States, supra. At that point the witness’ 
situation becomes so severed from the main 
proceeding as to permit an appeal. To be 
sure, this too may involve an interruption 
of the trial or of the investigation. But not 
to allow this interruption would forever pre- 
clude review of the witness’ claim, for his 
alternatives are to abandon the claim or 
languish in jail. 


[Illustrative Case] 


This analysis of finality is illustrated by 
Perlman v. United States, 247 U. S.7.° There, 
exhibits owned by Perlman and impounded 
in court during a patent suit were, on motion 
of the United States attorney, directed to 
be produced before a grand jury. Perlman 
petitioned the district court to prohibit this 
use, invoking a constitutional privilege. This 
petition was denied and Perlman sought re- 
view here. The United States claimed that 
the action of the district court was ‘not 
final” but merely interlocutory and therefore 
not reviewable by this Court. We rejected 
the Government’s contention. To have held 
otherwise would have rendered Perlman 
“powerless to avert the mischief of the order 

” 247 U. S. at 12. Perlman’s ex- 
hibits were already in the court’s possession. 
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If their production before the grand jury 
violated Perlman’s constitutional right then 
he could protect that right only by a separate 
proceeding to prohibit the forbidden use. 
To have denied him opportunity for review 
on the theory that the district court’s order 
was interlocutory would have made the doc- 
trine of finality a means of denying Perlman 
any appellate review of his constitutional 
claim. Due regard for efficiency in litigation 
must not be carried so far as to deny all 
opportunity for the appeal contemplated by 
the statutes.® 


[Statutory Exceptions Differentiated] 


One class of cases dealing with the duty 
of witnesses to testify presents differentiating 
circumstances. These cases have arisen 
under § 12 of the Interstate Commerce Act, 
whereby a proceeding may be brought in 
the district court to compel testimony from 
persons who have refused to make dis- 
closures before the Interstate Commerce 
Commission.’ In these cases the orders of 
the district court directing the witness to 
answer have been held final and reviewable. 
Interstate Commerce Comm. v. Brimson, 154 
U. S. 447; Harriman v. Interstate Commerce 
Comm., 211 U. S. 407; Ellis v. Int. Com. 
Comm, 237 U. S. 434. Such cases were duly 
considered in the Alexander case, and deemed 


to rest “on statutory provisions which do not 
apply to the proceedings at bar, and, while 
there may be resemblances to the latter, 
there are also differences.” 201 U.S. at 121. 
The differences were thought controlling. 
Appeal from an order under § 12 was again 
here in the Ellis case, supra, fully argued in 
the briefs, and again differentiated from a 
situation like that in the Alexander case. 
“No doubt” was felt that an appeal lay from 
the district court’s direction to testify. “It 
is the end of a proceeding begun against 
the witness”—was the pithy expression for 
this type of case. 237.U. S. at 442. And it 
is a sufficient justification for treating these 
controversies differently from those arising 
out of court proceedings unrelated to any 
administrative agency. The doctrine of 
finality is a phase of the distribution of 
authority within the judicial hierarchy. But 
a proceeding like that under § 12 of the In- 
terstate Commerce Act may be deemed 
self-contained, so far as the judiciary is con- 
cerned—as must so as an independent suit 


EEE ee 


5Compare Go-Bart Co. v. United States, 282 
Un S344; 

° Burdeau v. McDowell, 256 U. S. 465, is con- 
sistent with our analysis. In that case pro- 
ceedings were commenced in the district court 
for the recovery of documents held by the Gov- 
ernment for use before a grand jury. The dis- 
trict court granted the relief sought, and the 
Government appealed. In this Court the action 


1 56,011 


of the district court was treated as final, and 
hence subject to review. But the’ practical con- 
siderations there involved were entirely different 
from those Which must govern here. In Burdeau 
v, McDowell the- action of the district court 
was itself an interruption of the grand jury’s 
inquiry; appeal by the Government did not halt 
the ‘“‘orderly progress’’ of the inquiry. 
725 Stat. 858; 49 U. S.C. § 12. 
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im equity in which appeal will lie trom an 
injunction without the necessity of waiting 
for disobedience, After the court has ordered 
a recusant witness to testify before the Com- 
mission, there remains nothing for it to do. 
Not only is this true with respect to the 
particular witness whose testimony is sought; 
there is not, as in the case of a grand jury 
or trial, any further judicial incuiry which 
would be halted were the offending witness 
permitted to appeal. The proceeding before 


—_ 


the district court is not ancillary to any 
judicial proceeding. So far as the court is 
concerned, it is complete in itself. 


[Conclusion] 


We deem it unnecessary to say more in 
sustaining the Circuit Court of Appeals. . The 
challenged judgment is affirmed. 

Mr. Justice Murpry did not participate in 
the consideration or decision of these cases. 


[56,012] United Corporation, a corporation trading as the Virginia Products Com- 
pany, and George M. Crump, individually and as President of the United Corporation, v. 


Federal Trade Commission. 


United States Circuit Court of Appeals, Fourth Circuit, March 11, 1940. 
On petition for review of an order of the Federal Trade Commission. 
Unfair labelling practices of a marketer of canned meat products who acquires the 


status of a packer within the purview of the Packers and Stockyards Act subsequent to 
issuance of a complaint by the Federal Trade Commission but prior to the entry of that 
agency’s order, are subject solely to the jurisdiction of the Secretary of Agriculture and 
the cease and desist order of the Commission, a regulatory rather than a punitive agency, 


is deprived of effectiveness by the loss of jurisdiction prior to the final determination. 
George F. Shea (Martin F. O’Donoghue and Thomas X. Dunn, on brief); Attorneys 


for Petitioners. 


Martin A. Morrison, Assistant Chief Counsel, Federal Trade Commission (W. T. 
Kelley, Chief Counsel, Edward L. Smith and James W. Nichol, Special Attorneys, Federal 
Trade Commission, on brief); Attorneys for Respondent. 


Before PARKER, SOPER and Dost, Circuit Judges. 


[Nature of Proceeding] 


Parker, C. J.: This is a petition to re- 
view and set aside an order of the Federal 
Trade Commission requiring petitioner, 
United Corporation, to cease and desist from 
representing orally or by other means that 
the corned beef hash and deviled ham which 
it sells are made from products originating 
in Virginia, from using the trade name 
“Virginia Products Company”, from using 
labels containing the word “Virginia”, and 
from invoicing its sale from Richmond or 
other place within the State of Virginia. As 
we are of the opinion that the Commission 
was without jurisdiction to enter the order, 
we Shall confine our discussion to that phase 
of the case. 


[Enterprise Involved] 
Petitioner is a Virginia corporation en- 


_ gaged in the marketing of canned meat 


products including corned beef hash and 
deviled ham, which are packed for it by two 
licensed packers, Montell, Inc. Cambridge, 
Md. and Emmart Food Products Co. of 
Chicago, Ill. The meats used in these 
products, except in the case of the deviled 
ham packed by Montell, Inc., are not ob- 


. tion Aci, 212USCA 75. 


tained from cattle or hogs grown in Vir- 
ginia; but the labels containing the word 


“Virginia” have been approved by the Secre- 


tary of Agriculture under the Meat Inspec- 
Petitioner owns 
20% of the capital stock of Montell, Inc. 
and of Emmart Food Products Co., and 
owned same at the time of the entry of the 
order by the Commission. Prior to the en- 
try of the order, it had moved for the dis- 
missal of the proceedings on the ground 
that it was a “packer” within the meaning of 
the Packer and Stockyards Act of 1921, 7 


USCA 191, and hence was not within the 
jurisdiction of the Commission. 


[Application of Packers and Stockyards Act] 


The Commission, while virtually conceding 
that petitioner at the time of the entry of 
its order came within the definition of a 
packer as contained in the Packers and 
Stockyards Act, contends that it had juris- 
diction because petitioner had not acquired 
that status at the time of the filing of the 
petition before it. The facts as to this are 
that the petition was filed March 31, 1937. 
Petitiorer acquired Z0% of the stock of 
Montell, Inc. April 12, 1937 and 20% of the 
stock of Emmart Food Products Co. May 
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1, 1937. The order was not entered until 
August 2, 1939. As early as 1936 petitioner 
had entered into a contract entitling it to a 
one-fifth interest in the business of Montell, 
which was then operating as a partnership. 


[Petitioner a “Packer’] 


There can be no question but that upon 
the acquisition of the stock of Montell, Inc., 
and the Emmart Food Products Co., peti- 
tioner became a packer whose business was 
subject to the control of the Secretary of 
Agriculture under the Packers and Stock- 
yards Act. It was engaged in the marketing 
of meat food products and it owned and con- 
trolled an interest in two corporations en- 
gaged in the business of “Manufacturing or 
preparing meats or meat food products for 
ne or shipment in commerce.” 7 USCA 


[Petitioner Not Subject to FTC] 


And we think it equally clear that, as a 
packer subject to the jurisdiction of the 
Secretary of Agriculture under the Packers 


and Stockyards Act, petitioner was ex- 
cepted from the jurisdiction of the Federal 
Trade Commission. Sec. 406(b) of that Act, 
42 Stat. 169, 7 USCA 227, provides: 

“(b) On and after the enactment of this Act, 
and so long as it remains in effect, the Federal 
-_Trade Commission shall have no power or juris- 
diction so far as relating to any matter which 
by this Act is made subject to the jurisdiction 
of the Secretary, except in cases in which, be- 
fore the enactment of this Act, complaint has 
been served under Section 5 of the Act entitled 
‘An Act to create a Federal Trade Commission, 
to define its power and duties, and for other 
purposes,’ approved September 26, 1914, and 
except when the Secretary of Agriculture, in 
the exercise of his duties hereunder, shall re- 
quest of the said Federal Trade Commission 
that it make investigations and report in any 
case’ 


[Jurisdiction Not Preserved} 


The exceptions to the general clause ex- 
cluding jurisdiction by the Trade Commis- 
sion manifestly do not preserve the 
jurisdiction of the Commission in this case, 
for the reason that the complaint herein 
had not been served at the time of the pas- 
sage of the Act, which was August 15, 1921, 
and no investigation and report has been 
requested of the Commission by the Secre- 
tary of Agriculture. And, on the other hand, 
there can be no question but that the general 
clause excluding jurisdiction by the Com- 
mission applies to unfair’ practices in the 
marketing of meat food products by a 
packer, since this was a matter made subject 
to the jurisdiction of the Secretary of Agri- 
culture by Secs. 202 and 203 of the Act, 42 
Stat. 161, 7 USCA 192 and 193. Sec. 202 
provides that it shall be unlawful for any 
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packer to engage in or use any “unfair, un- 
justly discriminatory, or deceptive practice 
or device in commerce.” And Sec. 203 vests 
in the Secretary of Agriculture jurisdiction 
to deal with violations of Sec. 202 and to 
require a packer to cease and desist there- 
from. 


[Statutory Provisions] 


Any doubt as to the correctness of this 
conclusion is removed if consideration be 
given to Sec. 5 of the Trade Commission 
Act, as amended by the Act of March 21, 


1938, 52 Stat. 111, 15 USCA 45. That sec- 


tion as so amended provides: 


“See. 5. (a) Unfair methods of competition in 
commerce, and unfair or deceptive acts or prac- 
tices in commerce, are hereby declared unlawful. 


“The Commission is hereby empowered and di- 
rected to prevent persons, partnerships, or 
corporations, except banks, common carriers 
subject to the Acts to regulate commerce, and 
persons, partnerships, or corporations subject 
to the Packers and Stockyards Act, 1921, except 
as provided in section 406 (b) of said Act, from 
using unfair methods of competition in com- 


merce and unfair or deceptive acts or practices 
in commerce.’’ (Italics supplied). 


[Applicable Administrative Regulations] 


Section 203 of the Packers and Stock- 
yards Act together with the provisions of 
the Meat Inspection Act of March 4, 1907, 
34 Stat. 1262, 21 USCA 75, undoubtedly vest 
the Secretary of Agriculture with’ plenary 
power to regulate the branding and labeling 
of meat food products and to forbid unfair 
trade practices in the sale thereof. ‘The 
Secretary has promulgated elaborate regu- 
lations with respect: to the branding and 
labeling of such products, in which the use 
of deceptive labels is forbidden and the use 
of geographical names regulated. Regula- 
tions of 1922, Sec. 7, paragraphs 1 and 2(b), 
are as follows: 

“Section 7. Paragraph 1. No meat or product, 
and no container thereof, shall be labeled with 
any false or deceptive name; but established 
trade names which are usual to such articles 
and are not false or deceptive and which have 
been approved by the Secretary of Agriculture 
may be used. 

‘Paragraph 2. No statement, word, picture, 
design, or device which conveys any false im- 
pression or gives any false indication of origin 


or quality shall appear on any label. For ex- 
ample: 

% * * * * * 
““(b) Names of countries, States, and Terri- 


tories, and such other geographical names as 
the department may approve, may be used on 
labels, only when followed by the word ‘style,’ 
‘type,’ ‘cut,’ or ‘brand,’ in the same size and 
style of lettering as the geographical name, 
unless the products for which the labels are 


intended are prepared in the localities named: 
ee #7 
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[Sole Administrative Agency] 


The Supreme Court has sustained this 

exercise of power on the part of the Secre- 
tary of Agriculture and has held that ex- 
clusive power has been delegated to him by 
Congress with respect thereto. Brougham 
v. Blanton Mfg. Co. 249 U. S. 495. The 
Court said in that case: 
“The test of the product is the meat inspec- 
tion laws, not the trade-mark laws, and there- 
fore we are concerned with the action of the 
Department of Agriculture and not with that 
of the Interior Department. .And so intimately 
is the case concerned with the action of the 
Department of Agriculture that the basic and 
dominant contention of the Government is that 
to the Department is committed the power of 
determining the fact of the influence of the 
name and label of the company. In other words, 
the power of determining whether a trade name 
is ‘false or deceptive’ given by the law to the 
Secretary of Agriculture is, when exercised, 
conclusive of the falsity or deception of the 
name. (Bates & Guild Co. v. Payne, 194 U. S. 
106, and cases cited; Fertilizing Co. v. Hyde 
Park, 97 U. S. 659), and the power necessarily 
is a continuing one. The contention and the 
cited cases have been approved very lately in 
Houston v. St. Louis Independent Packing Co., 
ante, 479, in which it is declared that the deci- 
sion of the department, unless arbitrary, is 
conclusive.’’ 


It was doubtless because plenary power 
over the unfair trade practices of packers 
had been vested in the Secretary of Agri- 
culture by the Packers and Stockyards Act 
and the Meat Inspection Act, that Congress 
withheld jurisdiction over packers from the 
Federal Trade Commission. Only confusion 
could result from an overlapping jurisdic- 
tion, as this case well illustrates. 


[Jurisdiction Determined at Entry of Order] 


And since the power of the Federal Trade 
Commission is purely regulatory and not 
punitive, it is clear that jurisdiction must 
exist at the time of the entry of its order. 
Jurisdiction at the time of the commission 
of acts objected to as unfair trade practices 
or at the time of the filing of the complaint 
with regard thereto is not sufficient; for the 
order to be entered does not relate to past 
practices or determine rights as of the time 
of the filing of the complaint, as in an action 
at law, but commands or forbids action in 
the future. The Commission cites a number 
of cases holding that the jurisdiction of a 
court attaches upon the filing of the com- 
plaint and that subsequent changes cannot 
confer or divest jurisdiction; but these cases, 
we think, have no bearing upon the question 
here involved and furnish no analogy to be 
applied in the case of a regulatory commis- 
sion whose orders operate in futuro. An 
analogy is furnished, however, by the rule 
prevailing in equity to the effect that the 


court, in making its decree, is governed by 
the situation existing at the time the decree 
is entered, and not by that which existed at 
the inception of the litigation. 10 R. C. L. 
559; 21 C. J. 664; Stonega Coke & Coal Co. 
v. Price, 4 Cir. 106 F. 2d 411, 419; Randel v. 
Brown, 2 How.'406.. And relief will not be 
afforded in equity when during the pendency 
of the suit, even on appeal, an event occurs 
making it impossible to grant effective relief. 
Tennessee v. Condon, 189 U. S. 64; Mills v. 
Green, 159 U. S. 651. When petitioner here, 
by acquiring stock in Montell, Inc. and Em- 
mart Food Products Co., became a packer 
within the meaning of the Packers and 
Stockyards Act and subject to the jurisdic- 
tion of the Secretary of Agriculture, the 
Trade Commission had no further power of 
regulation over it; and the fact that the 
Commission may have been considering 
regulation under a complaint theretofore 
filed is immaterial. ; 


[Precedent] 


A case directly in point is Chamber of 
Commerce v, Federal Trade Commission, 8 


Cir. 13 F. 2d 673, 685. It appeared in.that 
case that, while a proceeding against the 
Minneapolis Chamber of Commerce was 
pending before the Trade Commission, Con- 
gress passed the Grain Futures Act regulat- 
ing a number of matters involved in the 
proceeding. In holding that as to these 
matters the Commission ceased to have 
jurisdiction, notwithstanding that the pro- 
ceeding had been filed before the passage 
of the Grain Futures Act, the Court said: 
“The above act was passed after this com- 
plaint was filed but before the order was made 
herein. As the orders of the Commission are 
purely remedial and preventative, the effect 
thereof is entirely in the future. “Therefore, 
the jurisdiction of the Commission should, in 
this respect, be measured as of the time of the 
order rather than as of the filing of the com- 
plaint or as of the hearing thereon.”’ 


[Administrative Authority] 


In the very recent case of Federal Com- 
munications Commission v. Pottsville Broad- 
casting Co., — U. S. —, 60 S. Ct. 437, the 
Supreme Court held that it was error for the 
United States Court of Appeals for the Dis- 
trict of Columbia, in remanding a cause to 
the Federal Communications Commission, 
to require that it make its decision on the 
record theretofore made before it, saying 
that, after the Commission had corrected 
the error pointed out by the Court of Ap- 
peals, its responsibility was to enforce the 
legislative policy committed to its charge, 
that the practice followed in courts was not 
controlling and that, after remand, the Com- 
mission was again charged with the duty of 
judging the application before it in the light 
of “public convenience, interest and necessity.” 
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This, of course, is entirely inconsistent with 
any idea that the power of the Commission 
is to be determined as of the date of the 
filing of the complaint before it. 

If the jurisdiction of the Commission over 
the petitioner should be determined as of 
the date of the filing of the complaint, inter- 
esting questions would arise as to whether 
petitioner did not then own a sufficient inter- 
est in the Montell partnership to bring it 
within the Packers & Stockyards Act, and, 
if not, whether the regulatory power of the 
Commission could be exercised to prevent 
the sale by petitioner of meat food products 
which had been packed by a duly licensed 
packer and bore labels approved by the 
Secretary of Agriculture under the Meat In- 
spection Act. If it was lawful, as there can 
be no doubt it was, for Montell, Inc. and 
Emmart Food Products Co. to sell under 
these labels, it is rather difficult to see how 
the sale by petitioner of products which he 
had purchased from these packers under 
such labels could be held an unfair trade 
practice. We need not decide these ques- 
tions, however, as we are of opinion, for 
the reasons stated, that the jurisdiction of 
the Commission over petitioner must be 
judged as of the date of its order, and that 


at that time it had no jurisdiction, since 
prior thereto petitioner had become a packer 
within the meaning of the Packers and 
Stockyards Act and its business had become 
subject to the exclusive regulations of the 
Secretary of Agriculture. 


[Conclusion] 

We are not to be taken as in any sense 
approving the position of petitioner on the 
merits. The practice of using brands in 
such way as to create a false impression as 
to the origin of merchandise is one which, 
in our opinion cannot be defended. El 
Moro Cigar Co. v. Federal Trade Commis- 
sion, 4 Cir. 107 F. 2d 429; Federal Trade 
Com’n v. Walker's New River Mining Co., 4 
Cir. 79 F. 2d 457. The power to regulate 
the business of packers, however, rests with 
the Secretary of Agriculture, not with the 
Trade Commission or with the courts. 


[Order Set Aside] 

For the reasons stated, the order of the 
Federal Trade Commission will be set aside 
for lack of jurisdiction over the business of 
petitioner. 5 
_ Reversed and Order set aside for lack of 
jurisdiction. 
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United States Supreme Court, March 25, 1940. 
Appeal from the United States District Court, Southern District of New York. 
Licensing agreements between the patent holder of a motor fuel lead compound and 


licensed refiners which, by restricting refinery sales of the compound to jobbers securing 
licenses from the patent holder, enable the patent holder, in conjunction with its regulation 
of jobbers’ policies, to control resale prices in the industry, constitute an unreasonable 


restraint of interstate trade within the prohibition of the S 
which no justification is afforded by the limited monopoly of the patent holder 
control over subsequent resales terminates upon sale to the licensed refineries. 


herman Anti-Trust Act for 
, whose 


Dean Acheson, Union Trust Building, Washington, District of Columbia; Attorney 


for Appellants. 


Thurman Arnold, Assistant Attorney General; Solicitor General, Washington, Di 
. 2 “4 4 ’ , Ss- 
trict of Columbia; Attorneys for United States. sie 


Mr. Justice STONE delivered the opinion of the Court. 


Mr. Justice RoBerts took no part. 
[Nature of Proceedings] 


The Government brought this suit in the 
District Court for Southern New York, to 
restrain appellant, Ethyl Gasoline Corpora- 
tion, a Delaware corporation, and the other 
appellants, who are its officers, from grant- 
ing licenses, under patents controlled by it, 
to jobbers to sell and distribute lead-treated 
motor fuel, and from enforcing provisions 
in licenses to oil refiners which restrict their 
sale of the motor fuel to the licensed job- 
bers, as violations of the Sherman Anti- 
trust Act: 26 Stat. 209, 15 U.S. €: §1,:as 
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Mr. Justice MCREYNOLDS and 


amended August 17, 1937, 50 Stat. 693. The 
trial court granted the relief sought and 
from its decision in favor of the Govern- 
ment the case comes here on direct appeal 
under the provisions of § 2 of the Expediting 
Act of February 11, 1903, as amended 36 
Stat. 1167,-15 U. S.-C: § 29:".§ 238 ‘of the 
Judicial Code, as amended 43 Stat. 938, 28 
UseS1G5 83455 


[Operations of Patent Holder] 


The case was tried on an agreed statement 
of facts which was incorporated in the find- 
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ings of the trial court and, except as noted, 
there is no dispute as to the facts. The 
appellant corporation is engaged in the 
manufacture and sale of a patented fluid 
compound, containing tetraethyl lead, a 
poisonous substance, which, when added to 
gasoline used as a motor fuel, increases the 
efficiency of high pressure combustion en- 
gines in which the fuel is consumed. The 
Ethyl Corporation owns two patents cover- 
ing the composition of the fluid, No. 1,592,954 
of July 20, :926, and No. 1,668,022 of May 1, 
1928. It has a third patent, No. 1,573,846 of 
February 23, 1926, claimitfg a motor fuel 
produced by mixing gasoline with the patent 
fluid compound, which is claimed also by 
the two patents first mentioned. It also has 
a patent, No. 1,787,419, of December 30, 
1930, claiming a method of using fuel con- 
taining the patented fluid in combustion 
motors. The corporation manufactures and 
sells the patented fluid to oil refiners, solely 
for use in the production of the improved 
type of motor fuel. It issues licenses under 
its patents to refiners and to jobbers of mo- 
tor fuel on terms and conditions presently 
to be noted, but it does not charge or. re- 
ceive any royalty for its licenses. It derives 
its profit solely from the sale of the patented 
ethyi fluid to its refiner licensees. 


The Licensing Agreements 


Appellant grants licenses under its pat- 
ents to most of the large oil refining com- 
panies in the United States, to manufacture, 
sell and distribute motor fuel containing 
the patented fluid. The licenses provide 
that appellant will sell to the licensees their 

-requirements of the patented fluid. They 
prohibit the licensees from selling the man- 
ufactured product to any except to other 
licensed refiners, to jobbers licensed by 
appellant and to retail dealers and consum- 
ers. They require the licensed refiners to 
mix the patented fluid with the gasoline at 
their refineries with equipment approved by 
appellant and in conformity to regulations 
promulgated by the Surgeon General of the 
United States and any other governmental 
body having jurisdiction. The refiners 


1The utility of lead-treated gasoline for use 
in high compression engines is expressed in 
terms of octane numbers, an arbitrary scale of 
measurement indicating the relative degree of 
compression to which the fuel may be subjected 
without causing ‘‘knock’’ in the engine, which 
is prevented or reduced by the use of the fuel. 
The octane rating of motor fuel increases with 
the amount of the patented fluid added to the 
gasoline which, in any case, is small. Appel- 
lant’s licenses to refiners authorize the manu- 
facture of gasoline of high octane rating, 68 or 
more, of two classes, “regular’’, in which there 
is one part of tetraethyl lead to 4200 parts of 
gasoline, and ‘‘ethyl gasoline’, in which there 


‘under the licenses. 


agree to impose obligations on all purchas- 
ers to conform to such health regulations 
and to require them to impose like obliga- 
tions on those to whom they sell. The re- 
finers agree, upon notice by appellant, to 
discontinue sales to other refiners or jobbers 
whose licenses appellant has cancelled. The 
licenses also provide for the maximum 
amount of the fluid to be used in the gaso- 
line; and that, within that limit, the licensees’ 
regular or “best non-premium” gasoline 
shall have a maximum octane rating of 70? 
and shall be sold as the next highest priced 
motor fuel of the licensee below the 
licensee’s ethyl gasolhue, which shall have 
a minimum octane rating of 76 and shall be 
sold at a certain fixed price differential 
above the average net sales price of the 
licensees’ best non-premium grade of com- 
mercial gasoline. The licenses further pro- 
vide the conditions under which the name 
of the Ethyl Corporation and its trademark 
or trade names may be used in connection 
with the advertising and sale of the patented 
motor fuel.’ 


[Obligations of Licensed Jobbers] 


Jobbers are generally required by appel- 
lant to apply for licenses through the refin- 
ers from whom they expect to purchase the 
motor fuel. The licenses to jobbers purport 
to grant the right to sell and deliver to retail 
dealers and consumers within a specitied 
territory regular and ethy! gasoline, manu- 
factured and sold by a designated licensed 
refiner. The licensed jobbers are required 
to furnish appellant monthly with a list of 
all places at which the motor fuel is sold 
They agree to comply 
with health regulations relating to the 
handling of the motor fuel promulgated by 
the Surgeon General or other governmental 
agency; to post and distribute any notices 
concerning the handling of such fuel as re- 
quired by the appellant; to permit physical 
examination of employees, and to require 
customers purchasing for resale to assume 
similar obligations. Adulteration and dilu- 
tion of motor fuel distributed under the 
licenses is prohibited, and requirements simi- 


is one part of tetraethyl lead to 1700 parts of 
gasoline. 

2The name of the Ethyl Corporation and its 
trademark or trade names ‘‘Ethyl’’ and’ *Q” 
may not be used in connection with the adver- 
tising and sale of regular gasoline. All the 
licensees, with the exception of the Standard Oil 
Company of New Jersey, which markets the 
product under the name “‘Bsso’’, are required to 
use the word ‘“‘Ethyl’’ in connection with the sale 
and distribution of the Ethyl gasoline. 

2 The only obligation which the licensor as- 
sumes toward the jobbers is to defend them 
against patent and trademark infringement suits. 
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Jar to those contained in refiner licenses 
are imposed with respect to the use of ap- 
pellant’s corporate name and trade names in 
connection with the advertising and sale of 
the motor fuel. Appellant is given the right 
to cancel the jobbers’ licenses at any time 
for failure to comply with their terms, and 
either party may cancel, with or without 
cause, on thirty days’ written notice. 


Effect of the Licensing Agreements on 
the Oil Industry 


The licensing system established by ap- 
pellant affects and controls the business of 
the major part of those engaged in manu- 
facturing and distributing motor fuel oil in 
the United States. Appellant issues licenses 
to 123 refiners, including every leading oil 
company, except one, the Sun Oil Com- 
pany, which does not generally do business 
through jobbers. They refine 88% of all 
gasoline sold in the United States, and the 
gasoline processed by them under the li- 
cense agreements is 70% of all the gasoline 
thus sold, and 85% of all gasoline processed 
to obtain a high octane rating. 


[License Required for “Jobbing” ] 


Any jobber in the United States desiring 
to sell lead-treated gasoline must secure a 
license from the Ethyl Corporation, revocable 
at its will, before it can procure the gaso- 
line from licensed refiners. Of the 12,000 
jobbers doing business in the United States 
approximately 11,000 are licensed by ap- 
pellant. The jobber must procure a new 
license on changing his source of supply. 
The greater part of all gasoline treated with 
the patented fluid is sold and transported in 
interstate commerce. It is sold in part 
through wholesale and retail outlets owned 
and controlled by the refiners and in part to 
individual retailers and consumers. A large 
volume and a substantial part of the whole 
is distributed through licensed jobbers to 
whom it is delivered at their bulk storage 
plants through the channels of. interstate , 
commerce. 


[Alleged Restraint of Trade] 


By their terms, the licensing agreements 
serve to exclude all unlicensed jobbers from 
the market, and in the particulars already 
mentioned, and in others presently to be 
discussed, they control the conduct of the 
business of licensed jobbers in the distribu- 
tion of the patented motor fuel and enable 
appellant at will to exclude others from the 
business. The refiners’ licenses also in 
terms place restraints on the sales price of 
refiners by establishing the prescribed dif- 
ferential between regular and ethyl gasoline. 
From this and from the other stipulated 
facts the Government argues that the con- 
trol acquired through the licensing agree-_ 
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ments over the refiners and jobbers has 
been used by appellants to control the busi-. 
ness practices of the jobbers and particularly 
to maintain resale prices of the patented 
motor fuel in unlawful restraint of inter- 
state commerce. In support of this conten- 
tion it relies upon the long established 
practice of appellant to refuse to grant li- 
censes to jobbers who cut prices or refuse 
to conform to the marketing policies and 
posted prices of the major refineries or the 
market leaders among them. 


Decision Below and Contentions 
of Appellants 


The trial court concluded that in view of 
the indefinite language of the stipulation it 
was perhaps a permissible, though not a 
necessary conclusion that an agreement or 
understanding for the maintenance of prices 
existed between the appellant and the jobber 
licensees. But it considered it unnecessary 
to decide this issue, since it found that the 
appellant’s licensing practices affecting the 
jobbers, in conjunction with the agreements 
and cooperation of the licensed refiners, had 
been used by appellant as the means of ex- 
cluding from the market the unlicensed job- 
bers who do not conform to the market 
policies and posted gasoline prices adopted 
by the major oil companies or the market 
leaders among them, and that appellant uses 
the control thus established to coerce ad- 
herence to those policies and prices generally 
by the licensed jobbers, and that this re- 
striction upon the industry effected through 
the license contracts with refiners and job- 


bers was not within appellant’s patent: 


monopoly, and operated unreasonably to re- 
strain interstate commerce in the processed 
gasoline. 


It concluded that the licensing system 
was not, as appellant argues, necessary for 
the protection of such legitimate interests 
as the patentee had in the protection of the 
quality of the treated gasoline sold upon the 
market, and its use by the jobbers with 
safety to the public health. Appellants were 
accordingly enjoined from enforcing or at- 
tempting to enforce, or including in any 
subsequent agreement provisions that re- 
finers shall sell lead-treated gasoline only 
to licensed jobbers, and from requiring or 
attempting to require jobbers to secure li- 
censes, and from enforcing or attempting to 
enforce the provisions of any outstanding 
jobber licenses. The decree also declared 
the jobber licenses illegal and required ap- 
pellant to notify the jobbers that the licenses 
have been cancelled. 


Appellant, insisting that it-does not use 
the jobbers’ licensing system to maintain 
prices, makes two principal attacks on the 
decree. It urges that the licensing of the 
refiners and jobbers, the restraints upon 
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the sale of the patented fuel by the refiners, 
and the restrictions placed upon the jobbers, 
are all reasonably necessary for the com- 
mercial development of appellant’s patents 
and for insuring a financial return from 
them, and are therefore within its patent 
monopoly. In any case, it is said that the 
conditions attached to the refiners’ and job- 
bers’ licenses are appropriate and reasonably 
adapted to the maintenance of the quality 
of the product and for the protection of the 
public in its use of a product containing a 
dangerous poison, and both are essential to 
the maintenance of the market for the 
patented fuel, on which the market for ap- 
pellant’s patented fluid depends. And since 
the jobbers’ licenses are a necessary or ap- 
propriate means of protecting the interests 
of appellant and the public in the quality 
and safe use of the patented product, it is 
argued that the decree abolishing the whole 
system of jobbers’ licenses went further than 
was necessary or proper to prevent such 
restraint as there may have been exerted on 
the jobbers with respect to prices and mar- 
keting policies. 


Relation of the Licensing Agreements 
to Price Maintenance 


For the moment we may lay to one side 
the particular restrictions enumerated in the 
contracts of the refiners with jobbers, and 
turn to the relation of appellant’s licensing 
policy to the maintenance of price policies 
by the jobbers. While the trial court found 
no contract or agreement which purports 
to prescribe resale prices or to exact any 
price policy of the jobbers, the stipulation 
of facts shows that appellant, through its 
patents, its contracts, and its licensing policy, 
has acquired the power to exclude at will 
from participation in the nationwide market 
for lead-treated motor fuel all of the 12,000 
motor fuel jobbers of the country, by re- 
fusing to license any of the 1,000 unlicensed 
jobbers, or by cancelling, as it may at will, 
the licenses of any of the 11,000 licensed 
jobbers. This we assume, for present pur- 
poses, it could lawfully do by virtue of the 
power conferred by its patent to exclude 
any or all others from selling the patented 
product. But it does not follow that it can 
lawfully exercise that power in such man- 
ner as to control the patented commodity 
in the hands of the licensed jobbers who 
had purchased it, or their actions with re- 
spect to it in ways not within the limits of 

_ the patent monopoly, and conspicuously 
among such controls which the Sherman 
law prohibits and the patent law does not 
sanction is the regulation of prices and the 


suppression of competition among the pur- 
chasers of the patented articles. That ap- 
pellant, by the plan and scope of its licensing 
policy, has acquired vast potential power to 


‘accomplish that end cannot be doubted. And 


we think the record supports the finding of 
the trial court that. appellant has exercised 
that power continuously for a considerable 
period as a means of control over the price. 
policies of the licensed jobbers. 


[Control of Prices] 


From the stipulation of facts, it appears 
that since 1929 appellant has pursued the 
practice of investigating, through field agents, 
the “business ethics’ of jobbers applying 
for licenses, and of rejecting such applica- 
tions upon the adverse report of the agent. 
Appellant admits that the phrase “business 
ethics” is used to denote compliance with 
“marketing policies and prevailing prices of 
the petroleum industry”, which are the 
“marketing policies and posted. prices of the 
major oil companies or the market leaders 
among them.” Among these is the Standard 
Oil Company of New Jersey which owns 
one-half of the capital stock of the appel- 
lant.*. While not all applicants who have 


failed to. maintain prices and marketing 
policies have been rejected, the record leaves 
no doubt that appellant has made use of its 
dominant position in the trade to exercise 
control over prices and marketing policies 
of jobbers in a sufficient number of cases and 
with sufficient continuity to make its attitude 
toward price cutting a pervasive influence in 
the jobbing trade. 


[Investigation of License Applicants] 


meen many instances, although not in all, an 


adverse report by the investigator as to the 
applicant’s business ethics has been the sole 
ground for rejecting his application, and ap- 
pellant admits that the greater number of 
applications for licenses which have been de- 
nied were rejected because of such an ad- 
verse report. In the cases in which licenses 
have been refused, something less than one- 
half of the rejected applicants were later 
granted licenses on their assurance that their 
marketing practices would be changed. The 
total number of rejections for failure to com- 
ply with that standard does not appear, for 
appellant has failed to keep any record of 
the ground of rejection of applications for 
licenses, admittedly because it is reluctant 
to preserve in its records “the extent to 
which maintenance of prices and marketing 
policies by jobbers entered into the granting 
of licenses.” 


a 


4The remainder is owned by General Motors 
Corporation and E. I. du Pont de Nemours Com- 


pany. 


| 56,013 


54 Court Decisions 
Ethyl Gasoline Corp., et al. v. U.S. 


Jobbers’ licenses do not appear to have 
been cancelled because of failures to main- 
tain policies or prices of the major oil com- 
panies whenever they have occurred, but it 
is an established practice of appellant to 
investigate the business ethics of licensed 
jobbers in order to ascertain whether they 
maintain the marketing prices, policies and 
practices prevailing or ostensibly prevailing 
in the industry. Representatives of appel- 
lant have from time to time, but not in every 
case, reported a jobber to his supplier or re- 
finer for not maintaining the marketing poli- 
cies of the latter, and in some cases they 
have united in persuading the jobber to mend 
his ways. Appellant has generally required 
each licensed jobber to purchase all his 
treated fuel from a single refiner and in 
some instances has refused a license to 
jobbers who wished to change their source. 
of supply from one licensed refiner to an- 
other. 


[Result of Practices] 


These long-continued practices have had 
the effect upon the industry naturally to be 
expected. Large numbers of refiners and 
the majority of jobbers believe that the 
jobbers must maintain the required business 
ethics in order to obtain licenses, and a 
number of licensed jobbers believe that they 
are required by appellant’s licensing prac- 
tices to maintain prices and abide by the 


marketing practices of the major oil com- 
panies. Appellant, in its printed instructions 
to field representatives as to the manner of 
conducting investigations of licensed jobbers, 
after pointing out that one of the reasons 
for the investigation of the jobber before 
the issuance of the license is to insure that 
he “will not resort to unethical methods 
in competing with our other licensed jobbers 
and refiners,” and after describing the 
methods of conducting the investigation,® 
sums up the result as follows: 

“We have, through these supplemental in- 
vestigations, been able to correct the ethy! pic- 
ture to a considerable extent, and have succeeded 
in eliminating from our jobber lists some of our 
former accounts who were not a credit to us as 
licensees of the Ethyl Gasoline Corporation’’. 


5’ The investigator: is reminded in the Field 
Representative Manual that the question as to 
“business ethics’ ‘‘can be answered only if the 
field representative has obtained sufficient infor- 
mation to be sure of his opinion’. ‘‘Ethics of 
the jobber is based on the territory in which he 
is marketing and the conditions surrounding the 
sale of gasoline by other ethyl gasoline distribu- 
tors. Care should be taken, if possible, to find 
out the instigator of any practices which tend 
to unfair competition. Business ethics is a rela- 
tive quality and no hard and fast rule can be 
given to govern all cases. Information given to 
fleld representatives and picked up in the various 
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Scope of the Patent Monopoly 

It is not denied, and could not well be, 
that if appellant’s comprehensive control of 
the marxet in the distribution of the lead- 
treated gasoline, as disclosed by the record, 
had been acquired without aid of the patents 
but wholly by the contracts with refiners 
and jobbers, such control would involve a 
violation of the Sherman Act. Paramount 
Famous Corp. v. United States, 282 U.S. 30, 
43: United States v. First National Pictures, 
Inc., 282 U. S. 44. Cf. Frey & Son, Inc. v. 
Cudahy Packing Co., 256 U. S. 208; Federal 
Trade Commission v. Beech-Nut Packing Co., 
257 U. S. 441. And so we turn to the con- 
sideration of the patents and the patent law 
to ascertain whether the monopoly which 
they have given appellant affords a lawful 
basis for the control over the marketing of 
motor fuel which the record discloses. Cf. 
United States v. General Electric Co., 272 
U. S. 476. In considering that question we 
assume the validity of the patents, which is 
not questioned here. 


[Patent Monopoly] 


The patent law confers on the patentee a 
limited monopoly, the right or power to ex- 
clude all others from manufacturing, using, 
or selling his invention. R. S.. § 4884, 35 
U. S. C. §40. The extent of that right is 
limited by the definition of his invention, as 
its boundaries are marked by the specifica- 
tions and claims of the patent. Motion Pic- 


ture Patents Co. v. Universal Film Co., 243 
U. S. 502, 510. He may grant licenses to 
make, use or vend, restricted in point of 
space or time, or with any other restriction 
upon. the exercise of the granted privilege, 
save only that by attaching a condition to 
his license he may not enlarge his monopoly 
and thus acquire some other which the stat- 
ute and the patent together did not give. 


[Limitations 
_He may not, by virtue of his patent, con- 
dition his license so as to tie to the use of 
the patented device or process the use of 
other devices, processes or materials which 
lie outside of the monopoly of the patent 


contacts should be weighed carefully before a 
final decision is reached. One of the three words, 


‘good’, ‘questionable’, or ‘unethical’ is to be used. 


in answering this question.” 

In January, 1935 the question as to ‘‘business 
ethics’’ was eliminated from the form report of 
field agents. But business ethics has since con- 
tinued to be one of the principal subjects of 
investigation and, as before, the result of the 
field agent’s investigation has been included in 
his report and his recommendations have been 


generally accepted and acted 
superiors. upon by _ his 
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licensed; Motion Picture Patents Co. v. Uni- 
versal Film Mfg. Co., supra; Carbice Cor- 
poration v. American Patents C orporation, 283 
U. S. 27, 31; Leitch Manufacturing Co. v. 
Barber Co., 302 U. S. 458; cf. United Shoe 
Machinery Co. v. United States, 258 U. S. 451, 
462; International Business Machines Corp. v. 
Umted States, 298 U. S. 131, 140; or condition 
the license so as to control conduct by. the 
licensee not embraced in the patent mon- 
opoly, Standard Sanitary Mfg. Co. v. United 
States, 226 U. S. 20; Interstate Circuit, Inc. v. 
United States, 306 U.S. 208, 228-230; or upon 
the maintenance of resale prices by the pur- 
chaser of the patented article. Adams v. 
Burke, 17 Wall. 453; Bobbs-Merrill Co. v. 
Straus, 210 U. S. 339; Dr. Miles Medical Co. 
v. John D. Park & Sons Co., 220 U. S. 373; 
Bauer & Cie v. O'Donnell, 229 U.S. 1; Straus 
v. Victor Talking Machine Co., 243 U. S. 490; 
Boston Store of Chicago v. American Grapho- 
phone Co., 246 U. S. 8; cf. United States v. 
General Electric Co., supra, 485. 


[Resale Prices Not Subject to Control] 


Appellant, as patentee, possesses exclusive 
rights to make and sell the fluid and also the 
lead-treated motor fuel. By its sales to refin- 
ers it relinquishes its exclusive right to use the 
patented fluid and it relinquishes to the li- 
censed jobbers its exclusive rights to sell the 
lead-treated fuel by permitting the licensed re- 
finers to manufacture and sell the fuel to them. 
And by the authorized sales of the fuel by re- 
finers to jobbers the patent monopoly over it 
is exhausted. and after the sale neither ap- 
pellant nor the refiners may longer rely on 
the patents to exercise any control over the 
price at which the fuel may be resold. 


Adams v. Burke, supra; Bobbs-Merrill Co. v. — 


Straus, supra; Bauer & Cie v. O’Donnell, 
supra; Motion Pictures Patents Co. v. Univer- 
sal Film Co., supra. 


[Violation of Sherman Act] 


The picture here revealed is not that of 
a patentee exercising its right to refuse to 
sell or to permit his licensee to sell the 
patented products to price-cutters. Com- 
pare United States v. Colgate & Co., 250 
U. S. 300 with United States v. A. Schrader’s 
Son, Inc., 252 U. S. 85. A very different 
scene is depicted by the record. It is one in 
which appellant has established the market- 
ing of the patented fuel in vast amounts on 
a nationwide scale through the 11,000 jobbers 
and at the same time, by the leverage of its 
licensing contracts resting on the fulcrum of 
its patents, it has built up a combination 
capable of use, and actually used, as a means 
of controlling jobbers’ prices and suppress- 
ing competition among them. é seems plain 
that this attempted regulation™of prices and 
market practices of the jobbers with respect 
to the fuel purchased, for which appellant 


could not lawfully contract, cannot be law- 
fully achieved by entering into contracts or 
combinations through the manipulation of 
which the same results are reached by the 
exercise of the power which they give to 
control the action of the purchasers. Such 
contracts or combinations which are used 
to obstruct the. free and natural flow in the 
channels of interstate commerce of trade 
even in a patented article, after it is sold 
by the patentee or his licensee, are a vio- 
lation of the Sherman Act. Federal Trade 
Commission v. Beech-Nut Company, supra, 
453; United Shoe Machinery Co. v. United 
States, supra; Victor Talking Machine Co. v. 
Kemeny, 271 Fed. 810, 817; cf, United States 
v. A. Schraders Son, Inc., supra. Agree- 
ments for price maintenance of articles mov- 
ing in interstate commerce are, without 
more, unreasonable restraints within the 
meaning of the Sherman Act-because they 
eliminate competition, United States v. Tren- 
ton Potteries Co., 273 U. S. 392, and agree- 
ments which create potential power for such 
price maintenance exhibited by its actual 
exertion for that purpose are in themselves 
unlawful restraints within the meaning of 
the Sherman Act, which is not only a pro- 
hibition against the infliction of a particular 
type of public injury but “a limitation of 
rights which may be pushed to evil conse- 
quences and therefore restrained”. Standard 
Samitary Mfg. Co. v. United States, supra, 49; 
American Column Co. v. United States, 257 
U. S. 377, 400; United States v. American 
Linseed Oil Co., 262 U. S. 371; United States 
v. Trenton Potteries Co., supra, 397, 398, 


[Practices Exploiting Refiners’ Monopoly] 


The extent to which appellant’s dominion 
over the jobbers’ business goes beyond its 
patent monopoly, is emphasized by the cir- 
cumstances here present that the prices and 
market practices sought to be established are 
not those prescribed by appellant-patentee, 
but by the refiners. Appellant neither owns 
nor sells the patented fuel nor derives any 
profit through royalties or otherwise from 
its sale. It has chosen to, exploit its patents 
by manufacturing the fluid covered by them 
and by selling that fluid to refiners for use 
in the manufacture of motor fuel. Such ben- 
fits as result from control over the market- 
ing of the treated fuel by the jobbers ac- 
crues primarily to the refiners and indirectly 
to appellant, only in the enjoyment of its 
monopoly of the fluid secured under another 
patent. The licensing conditions are thus 
not used as a means of stimulating the com- 
mercial development and financial returns of 
the patented invention which is licensed, but 
for the commercial development of the busi- 
ness of the refiners and the exploitation of a 
second patent monopoly not embraced in the 
first. The patent monopoly of one invention 
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may no more be enlarged for the exploita- 
tion of a monopoly of another, see Standard 
Sanitary Mfg. Co. v. United States, supra, 
than for the exploitation of an_unpatented 
article, United Shoe Machinery Co. v. United 
States, supra; Carbice Corporation v. Ameri- 
can Patents Corporation, supra; Leitch 
Manufacturing Co. v. Barber Co., supra; 
American Lechithin Co. v. Warfield Co., 105 
F. (2d) 207, or for the exploitation or pro- 
motion of a business not embraced within 
the patent. Interstate Circuit, Inc. v. United 
States, supra, 228-230. 


Protection of Health and Quality of 
Product 


The trial court was of opinion that such 
interest as appellant has in protecting the 
health of the public in connection with the 
distribution of the fuel, and in preventing 
adulteration, deterioration and dilution of 
the motor fuel in the hands of the jobbers 
may be adequately protected without resort 
to the jobber license devise which has been 
and is capable of being used for other and 
illicit purposes. Compare International 
Business Machines Corporation v. United 
States, supra, 139, 140. This conclusion is, 
we think, amply supported by the record. 
The precautions taken to protect the public 
health in the handling of the motor fuel by 
jobbers and service stations includes the 
health restrictions imposed on jobbers by the 
refiners included in their contracts with 
jobbers, inspections, more or less perfunctory, 
by representatives of appellant and the post- 
ing by jobbers and distributors of notices 


supplied by appellant stating that the fuel - 


contains lead and is for use as a motor fuel 
only. These activities are not interfered 
with by the decree. 

There is no authentic instance of injury 
resulting from the handling of lead-treated 
gasoline after its manufacture attributable to 
its lead content. Extensive expert study, 
carried on under direction of appellant over 
a period of years, detailed in the record, re- 


sulted in a report that the risk arising from 


the absorption of lead through the skin in 
the handling of the lead-treated fuel is so 
small as to be negligible, and that the use of 
the fuel made in conformity to the refiners’ 
licenses has not caused or produced any 
dangers or hazards to health. 
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The avoidance of such dangers as there 
may be in the handling of the motor fuel by 
jobbers and distributors is plainly not be- 
yond control by public health regulations, 
and would seem, as the district court 
thought, to be amply secured, in any case, 
through the self-interest of the refiners in 
requiring the purchasers of their gasoline to 
take proper health precautions including the 
posting of notices which appellant supplies 
and by the continuance of appellant’s in- 
spection, all of which are permissible under 
the decree. It is likewisé apparent that the 
interest the appellant has in preventing dilu- 
tion, adulteration and deterioration of the 
treated gasoline in the hands of the jobbers 
may be similarly protected without con- 
tinued resort to jobber licenses, which is 


precluded by reason of their use and the 
danger of their continued use for other and 
illegal purposes. 


[Conclusion] 


Since the unlawful control over the jobbers 
was established and maintained by resort to 
the licensing device, the decree rightly sup- 
pressed it even though it had been or might 
continue to be used for some lawful pur- 
poses. The court was bound to frame its 
decree so as to suppress the unlawful prac- 
tices and to take such reasonable measures 
as would preclude their revival. Local 167 
v. United States, 291 U. S. 293; Warner & 
Co. vs Lilly &*Co3°265. U! S)'526; 532. it 
could, in the exercise of its discretion, con- 
sider whether that could be accomplished 
effectively without disestablishing the licens- 
ing system, and whether there were counter- 
vailing reasons for continuing it as a neces- 
Sary or proper means for appellant to carry 
out other lawful purposes. Since the court 
rightly concluded that these reasons were 
without substantial weight, it properly sup- 
pressed the means by which the unlawful 
restraint was achieved. Local 167 v. United 
States, supra, 299, 300; cf. Merchants Ware- 
house Co. v. Umited States, 283 U.S. 501, 513. 


[Affirmance of Judgment] 


Affirmed. 

Mr. Justice McREeyNotps and Mr. Justice 
Roserts took no part in the consideration or 
decision of this case. 


arr aga 


a 
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_ _, [156,014] United States of America v. Western Pennsylvania Sand and Gravel Asso- 
ciation, Raymond V. Warren, Dravo Corporation, Wilber A. Bliss, A. W. Dann, J. K. 
Davison & Bro., George McC. Davison, H. S. Davison, Iron City Sand and Gravel Cor- 


poration, George Vang, W. S. Giles, McCrady-Rod re 
Howard McCrady. . cCrady-Rodgers Company, W. F. McCrady, 


United States District Court, Western District of Pennsylvania, February 21, 1940.. 


; Price control of sand and gravel products through concerted agreement upon, or by 
maintenance or issuance of minimum prices and similar activities effectuating the control 
of dealers’ resale prices or influencing federal public works’ contract prices are permanently 
enjoined, upon consent of all parties, in civil proceedings under the Sherman Anti- 


Trust Act. 


M. Neil Andrews, George P. Cheney, Jr.; Attorneys for Plaintiff. 
Moorhead & Knox; Attorneys for Dravo Corporation and its defendant officers. 


Alter, Wright & Barron; Attorneys for J. K. Davison & Bro., and its defendant 
officers, and for Iron City Sand and Gravel Corporation and its defendant officers. 


McCrady, McClure, Nicklas & Hirshfield; Attorneys for defendant members of the 
Western Pennsylvania Sand and Gravel Association, and for McCrady-Rodgers and its 


defendant officers. 


Before SCHOONMAKER, District Judge. 


Final Decree 


This cause coming on to be heard on the 
21st day of February, 1940, and the defend- 
ants having waived process and service and 
having appeared herein, 


[Consent to Decree] 


And counsel for each of the defendants 
having consented to the making and enter- 
ing of this decree without contest before any 
testimony had been taken and without any 
findings of fact, upon condition that neither 
such consent nor this decree shall be con- 
sidered as evidence, admission or adjudica- 
tion that any of said defendants have violated 
any statute of the United States or be con- 
sidered in any other proceeding as an ad- 
mission by any of the defendants of any of 
the facts alleged in the complaint; provided, 
however, that proceedings to enforce this 
decree shall not be deemed to be “other 
proceedings”; and the United States by its 
counsel, having consented to the entry of 
this decree and having moved the Court for 
this injunction; 70) ‘ 

Now, Therefore, without taking any testi- 
mony or evidence, or making findings of 
fact, and in accordance with said consent 
of counsel, it is hereby 


Ordered, Adjudged and Decreed as Follows: 
(Jurisdiction] 


I. That the Court has jurisdiction of the 
subject-matter hereof and of all persons and 
parties hereto, and that the complaint states 
a cause of action against the defendants 
under the Acts of Congress of July 2, 1890, 
commonly known as the Sherman Anti- 
Trust Act. 


[Concerted Price Fixing] 


Il. That the defendants, their members, 
directors, officers, agents and employees and 
all persons acting under, through or for 
them, or any of them, be and they are hereby 
perpetually enjoined and restrained: 

1. From carrying out or continuing to 
carry out directly or indirectly, expressly 
or impliedly, any combination and con- 
spiracy to restrain interstate commerce and 
trade through the use of any one or more 
of the following means, to wit: 

(a) Agreeing upon or concertedly fixing, 
maintaining or issuing prices or minimum 
prices of sand and gravel; 

(b) Agreeing upon or concertedly fixing, 
maintaining, issuing or controlling dealers’ 
minimum resale prices of sand and gravel. 


[Prices on Government Contracts] 


2. From doing, performing, agreeing 
upon, entering upon, or carrying out any of 
the following acts or things; 

(a) Concertedly fixing, maintaining or 
issuing prices of sand and gravel, directly 
or indirectly, with actual knowledge that 
such prices are to be used in conjunction’ 
with a bid submitted in connection with a 
proposed contract with the United States 
Government or a contract where the United 
States Government is furnishing all or part 
of the money by grant or by loan, or in con- 
nection with any direct bid for a _ sub- 
contract with a contractor bidding upon a 
contract with the United States Govern- 
ment or a contract wherein the United 
States is furnishing all or a part of the 
money. 
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[Access to Records] 


III. That for the purpose of securing 
compliance with this decree, authorized 
representatives of the Department of Justice 
shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
and on réasonable notice, be permitted ac- 
cess, within the office hours of the defend- 
ants, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
control of the defendants or any of them, 
relating to any of the matters contained in 
this decree; that any authorized represent- 
ative of the Department of Justice shall, 
subject to the reasonable notice to and con- 
venience of the defendants, be permitted to 
interview officers or employees of defend- 
ants relating to any of the matters contained 
in this decree, without interference or re- 


straint by defendants; that defendants, upon 


the written request of the Attorney General, — 


shall submit such reports with respect to 

any of the matters contained in this decree 

as may from time to time be necessary for 

the proper enforcement of this decree. 
{Conclusion] 


IV. That jurisdiction of this cause and of 
the parties hereto is retained for the purpose 
of giving full effect to this decree and for 
the enforcement of compliance therewith, 
and for the further purpose of making such 
other and further orders and decrees or 
taking such other action as may from time 
to time be appropriate in relation to the 
construction of or carrying out of this 
decree or for the modification thereof on 
the application of any of the parties thereto. 

[The .signatures of the parties are 
omitted.] 


[1 56,015] United States of America v. Mason Contractors Association of the Dis- 


an eA nti 


trict of Columbia; Norman P, Smith Company, Inc.; Anchor Fireproofing Company, 
Inc.; The Merando Company, Inc.; Horton Myers & Raymond, Inc.; Greco & Carosella 
Co., Inc.; F. J. Kelly; William F. Nelson; E. A. Rule; A. R. Myers; C. M. Raymond; 
D. B. Weisiger; Homer T. Booth; Roy E. Shook; Charles W. Hammett; E. F. Green- 


street; Sam Merando; Raymond Pumphrey; Dennis Donovan; John Garvy; Thomas F. 
Elam; Carroll Larkin. : 


United States District Court, District of Columbia, March 12, 1940. 


Violations of the Sherman Anti-Trust Act through the combination of mason con- — 


tractors to effect the restraint of competitive bidding for masonry work in the District 
of Columbia by means of bid depositories to eliminate low bids and by interference with 
the contractual rights of contractors and mason contractors are permanently enjoined 
upon the consent of all parties. 


David A. Pine, U. S. Attorney (District Attorney for D. C.); Robert H. Jackson, 
Attorney General; Thurman Arnold, Asst. Attorney General; Walter R. Hutchinson, 
Special Assistant to Atty. Gen., and Walton S. Allen, Special Attorney; Attorneys for 


Complainants. 


Francis J. Kelly, 736 Munsey Bldg., Washington, D. C.; Attorney for Defendants. 


Judgment 
LETTS, J.: This cause came on to be 
heard on this 12th day of March, the com. 
plainant being represented by David A. 
Pine, United States Attorney for the Dis- 
trict of Columbia, and Walter R. Hutchin- 
son, Special Assistant to the Attorney General, 
and the defendants being represented by 
their counsel, said defendants having ap- 
peared voluntarily and generally and having 

waived service of process. 


[Consent to Judgment] 
It appears to.the Court that the defend- 
ants have consented in writing to the mak- 
ing and entering of this judgment; 


[Trial Unnecessary] 


It further appears to the Court that this 
judgment will provide suitable relief con- 
cerning the matters alleged in the com- 
plaint, and that by reason of the aforesaid 
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consent of the parties it is unnecessary to 
proceed with the trial of the cause, or to 
take testimony therein, or that any adjudi- 
cation be made of the facts. 


[Order] 


Now, therefore, upon motion of com- 
plainant, without taking any testimony or 
evidence, and without making any adjudi- 
cation of the facts, and in accordance with 
said consent, it is hereby 

ORDERED, ADJUDGED and DE- 
CREED: - 

1. That the Court has jurisdiction of 
the subject matter set forth in the com- 
plaint and ofeall parties hereto with full 
power and authority to enter this judgment, 
and that the complaint alleges a combina- 
tion in restraint of trade and commerce in 
contracting for masonry work and the com- 
petitive bidding thereon in violation of Sec. 
3 of the Act of Congress approved July 2, 
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1890, entitled, “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” commonly known as the 
Sherman Antitrust Act, and states a cause 
of action under said Act. 


[Combination Enjoined] 


II. That the defendants and each of them 
and each and all of their respective officers, 
directors, members, agents, servants and 
employees, and all persons acting or claim- 
ing to act on behalf of the defendants, or 
any of them, be and they are~hereby per- 
petually enjoined and restrained from en- 
gaging in, carrying out, maintaining or 
extending, directly or indirectly, any com- 
bination to restrain trade and commerce in 
contracting for masonry work and the com- 
petitive bidding thereon, such as is alleged 
in the compiaint, and from entering into 
or carrying out, directly or indirectly, by 
any means whatsoever, any combination of 
like character or effect, and more particu- 
larly (but the enumeration following shall 
not detract from the inclusiveness of the 
foregoing) from doing, performing, agree- 
ing upon, entering upon, or carrying out 
any of the following acts or things: 


[Bid Depository Prohibited] 


(A) Operating any organization or en- 
gaging in any plan or procedure such as 
that commonly known as a bid depository 
whereby the elimination or restriction of 
low bids on any project in the District of 
Columbia is accomplished; 


[Interference with Bids} 


(B) Interfering or agreeing to interfere 
in any way with the right of any mason 
contractor to bid or to rebid on any project 
in the District of Columbia or with the 
right of any geteral contractor to request 
or receive bids or rebids from any qualified 
mason contractor and to enter into con- 


tracts or agreements with any such mason 
contractor; 

_ (C) Interfering or agreeing to interfere 
in any way with free and open competitive 
bidding on any and all construction proj- 
ects in the District of Columbia. 


[Access to Records] 


III. That for the purpose of securing 
compliance with the judgment authorized 
representatives of the Department of Jus- 
tice shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of the defendants, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of defendanis, relating to 
any of the matters contained in this judg- 
ment; that any authorized representative of 
the Department of Justice shall, subject to 
the reasonable convenience of the defend- 
ants, be permitted to interview officers or 
employees of defendants, without interfer- 
ence, restraint, or limitation by defendants; 
that defendants, upon the written request 
of the Attorney General, shall submit such 
reports with respect to any of the matters 
contained in this judgment as may from 
time [to time] be necessary for the proper 
enforcement of this judgment. 


[Retention of Jurisdiction] 

IV. That jurisdiction of this case and of 
the parties hereto be, and it hereby is, re- 
strained by the Court for the purpose of 
giving full effect to this judgment and for 
the enforcement of a _ strict compliance 
therewith, and for the further purpose of 
making such other and further orders and 
judgments or taking such other action as 
may from time to time be necessary. 


[Costs] 


V. And that complainant recover its costs. 


[7 56,016] United States of America v. New Orleans Chapter, Associated General 


Contractors ot America, Inc. 


United States District Court, Eastern District of Louisiana, New Orleans Division, 


January 15, 1940. 


Civil proceedings under the Sherman Anti-Trust Act against associated construction 
contractors are terminated, upon agreement of all parties, by entry of a consent decree 
permanently enjoining the association and its members from including in construction bids 
arbitrary charges for eventual distribution to unsuccessful bidders or for maintenance of 


the defendant trade association. 
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U.S. v. New Orleans Chapter, Asso. Gen. Contractors of America, Ind. 


Thurman Arnold, Assistant Attorney General;-Tom C. Clark, Thomas J. Murphy, 


Special Assistants to the Attorney General; 


Rene A. Viosca, United States Attorney; 


J. Skelly Wright, Assistant United States Attorney; Attorneys for Plaintiff. 
Eberhard P. Deutsch; Attorney for Defendant. 


Before BORAH, District Judge. 


Final Decree 


BORAH, D. J.:° The United States of 
America having filed its complaint herein 
on the 15th day of January 1940, and the 
defendant having duly appeared by counsel 
and filed its answer herein; and having con- 
sented to the entry of this decree without 
contest and before any testimony had been 
taken; and the United States by its counsel 


having consented to the entry of this decree: 


and to each and every provision thereof, and 
having moved the Court for this injunction— 


WHEREFORE, AT IS, ORDERED, 
ADJUDGED, AND DECREED as follows: 


[Jurisdiction] 


JI. That the Court has jurisdiction of the 
subject matter hereof and of the defendant 
hereto and that the complaint states a cause 
of action for the purpose of this decree. 


[Activities Enjoined] 

II. That the defendant and all members 
thereof and each and all of its respective 
officers, representatives, agents, servants, 
successors, employees, and all persons act- 
ing or claiming to act on behalf of or under 
the defendant be and they are hereby per- 
petually enjoined and restrained: 

1. From carrying out or continuing to 
carry out directly or indirectly, expressly, 
or impliedly, any combination or conspiracy 
to restrain interstate trade and commerce 
through the use of any one or more of the 
following means, to wit: 


[Inclusion of Charges] 


(a) The agreeing among themselves or 
the adopting of any resolution relative 
thereto, or by any concerted action, where- 
by’ members of the defendant association 
are required to or should include in their 
bids. to be submitted on construction work, 
arbitrary amounts, determined by the de- 
fendant association and its membership, 
which said amounts would on the award 
of the construction work be distributed by 
the successful bidder among the unsuccess- 
ful bidders thereon. 

(b) The agreeing among themselves or 
the adopting of any resolution relative 
thereto, or any concerted action whereby 
members of the defendant association are 
required to or should include in their bids 
to be submitted on construction work, arbi- 
trary amounts determined by the defendant 
association, which said amounts are intended 
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to be used for the use and benefit of the 
defendant association. 


[Abetting Enjoined Activities] 


2. From aiding, abetting, inducing, or 
assisting individually or collectively, others 
to do any of the things which the defend- 
ant is herein restrained from doing. 


[Financing from Dues] 


Ls TEATS = FURTHER’ ORDERED. 
ADJUDGED, AND DECREED that the 
defendant association, having submitted to 
the Court the following resolution for financ- 
ing of said association in the future: 

RESOLVED that the dues of members of the 
New Orleans Chapter, Associated General Con- 
tractors of America, Inc., be and the same are 
hereby fixed at one-tenth of one (1/10%) per 
cent of the gross amount of contract work in 
the Parishes of Orleans, St. Bernard, and Jef- 
ferson, Louisiana, awarded to each member 
during the current year, the dues as to any 
individual contract to be calculated at not less 
than ten ($10.00) dollars nor more than seven 
hundred fifty ($750.00) dollars, and all dues to 
be payable quarterly; provided that the board 
of directors of the chapter may, by appropriate 
action, increase or decrease the rate of dues, 
and may change the basis thereof to make 
them classified, graduated, or progressive; pro- 
vided further that no member shall, pursuant 
to agreement with other members, or under 
any rule or regulation of this chapter, or other- 
wise be required to add the amount of his dues 
to his estimates for contract work; provided 
further, however, that nothing contained in this 
resolution shall be construed to prohibit any 
member from taking into account the element 
of dues in figuring his bids. 


the same appearing to be not inconsistent 


with the provisions of this injunction, shall 
be and is hereby declared lawful and made 
a part of this decree. 


[Access to Records] 


IV. That for the purpose of securing 
compliance with the judgment, authorized 
representatives of the Department of Jus- 
tice shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of the defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of the defendant, relating 
to any of the matters contained in this 
judgment; that any authorized represen- 


tative of the Department of Justice shall, . 
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U.S. v. Sheet Metal Ass’n, etc., et al, 


subject to the reasonable convenience of the 
defendant, be permitted to interview officers 
or employees of the defendant, without 
interference, restraint, or limitation by the 
defendant; that the defendant, upon the 
written request of the Attorney General, 
shall submit such reports with respect to 
any of the matters contained in this judg- 
ment as may from time to time be necessary 


for the proper enforcement of this judgment. 


[Retention of Jurisdiction] 


_ V. That jurisdiction of this cause be, and 
it hereby is, retained for the purpose of en- 
forcing, enlarging or modifying the terms 
of this decree upon application of the plain- 
tiff or of any of the defendants. 


_ [56,017] United States of America v. Sheet Metal Association, a corporation; 
Louis P. Durand; R. J. Holzer; Ernest Blattmann; William B. Mattel; American Sheet 
Metal Works, a corporation; Blattmann-Weeser Sheet Metal Works, Inc.; Holzer Sheet 
Metal Works, Inc.; Charles Clotworthy, d/b/a Groesbeck-Clotworthy Co.; Sidney N. 
Prats and Mrs. L. Vernon, d/b/a Sidney N. Prats Sheet Metal Works; H. Richmond 
Favrot and Carl G. Fasnacht, d/b/a Favrot Roofing & Supply Co.; C. D. Augustin, d/b/a 
Olympia Roofing Co.; A. H. White Co., Ltd.; J. J. Clarke Co., Inc. 


United States District Court, Eastern District of Louisiana, New Orleans Division, 
February 5, 1940. 


Civil proceedings under the Sherman Anti-Trust Act against associated sheet metal 
contractors are terminated, upon agreement of all parties, by entry of a consent decree 
permanently enjoining concerted action by the contractors involving bid comparison, dis- 
semination of contracting costs and prices and addition to bids of bid depository charges. 


Thurman Arnold, Assistant Attorney General; Rene A. Viosca, United States Attorney ; 
J. Skelly Wright, Assistant United States Attorney; Thomas C. Clark, Fred S. Gilbert, Jr., 
Special Assistants to the Attorney General; Attorneys for Plaintiff. 


Raymond Gauche, Attorney for Sheet Metal Association; Louis P. Durand; R. J. 
Holzer; Ernest Blattmann; William B. Mattel; American Sheet Metal Works; Blattmann- 
Weeser Sheet Metal Works, Inc.; Holzer Sheet Metal Works, Inc.; Charles Clotworthy, 
d/b/a Groesbeck-Clotworthy Co.; Sidney N. Prats and Mrs. L. Vernon, d/b/a Sidney N. 


Prats Sheet Metal Works; A. H. White Co., Ltd.; J. J. Clarke Co., Inc. 


Harry P. Gamble, Attorney for H. Richmond Fayrot and Carl G. Fasnacht, d/b/a 
Favrot Roofing and Supply Co.; C. D. Augustin, d/b/a Olympia Roofing Co. 


Before BORAH, District Judge. 


Final Decree 


BORAH, D. J.: The United States of 
America having filed its complaint herein 
on the 5th day of February 1940, and each 
of the defendants having duly appeared by 
their respective counsel and filed their an- 
swer herein; and having consented to the 
entry of this decree, without contest and 
before any testimony had been taken, upon 
condition that neither such consent nor this 
decree shall be considered an admission or 
adjudication that any of the said defend- 
ants (except defendant Sheet Metal Associ- 
ation) have violated any statute; and the 
United States by its counsel having con- 
sented to the entry of this decree and to 
each and every provision hereof, and having 
~ moved the Court for this injunction, 

WHEREFORE, IT IS ORDERED, 
ADJUDGED, AND DECREED as follows: 


[Jurisdiction] 


I. That the Court has jurisdiction of the 
‘subject matter hereof and of all persons and 


parties hereto and that the complaint states 
a cause of action against the defendants un- 
der the Act of Congress of July 2, 1890, 
commonly known as the Sherman Anti- 
trust Act. 


[Activities Enjoined| 


II. That the defendants and each and all 
of them and each and all of their respective 
officers, representatives, agents, servants, 
employees, and all persons acting or claim- 
ing to act on behalf of or under the defend- 
ants or any of them be and they hereby 
are perpetually enjoined and restrained: 

From. carrying out or continuing to 
carry out, directly or indirectly, expressly 
or impliedly, the combination and conspiracy 
to restrain interstate trade and commerce 
alleged and described in the complaint 
herein through the use of any one or more 
of the following means, to wit: 


[Bid Comparison] 
(a) The holding of meetings by defend-. 
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U. S.v. Nat. Ass'n of Commission Lumber Salesmen, et al. 


ant Sheet Metal Association or by any ot 
the defendants herein or any group thereof 
for the purpose of entering and comparing 
any bids requested by or to be submitted 
to general contractors or any other corpo- 
rations or individuals; 


[Cost Data] 


(b) The dissemination or exchange 
among the members of said defendant Sheet 
Metal Association or among any of the 
defendants herein at meetings or in any 
manner otherwise of any information re- 
garding quantities of materials or labor nec- 
essary to the performance of any job by 
any of the defendants herein or of prices 
to be charged therefor; 


[Bid Depository Charge} 


(c) The addition by defendants or either 
of them to any bid offered by them, or 
either of them, for the performance of sheet- 
metal work, built-up roofing work, or air- 
conditioning work of any sum or amount, 
whether same be a percentage of said bid 
or otherwise, for the purpose of defraying 
organization® bid depository, or joint esti- 
mating expense. 


[Abetting Enjoined Activities] . 


2. From aiding, abetting, inducing, or 
assisting, individually or collectively, others 
to do any of the things which the defendants 
are herein restrained from doing. 


[Access to Records| 


III. That for the purpose of securing 
compliance with the judgment, authorized 
representatives of the Department of Jus- 
tice shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of the defendants or any of 
them, relating to any of the matters con- 
tained in this judgment; that any authorized 
representative of the Department of Justice 
shall, subject to the reasonable convenience 
of the defendants, be permitted to inter- 
view officers or employees of defendants, 
without interference, restraint, or limitation 
by defendants; that defendants, upon the 
written request of the Attorney General, 
shall submit such reports with respect to 
any of the matters contained in this judg- 
ment as may from time to time be necessary 
for the proper enforcement of this judgment. 


[Retention of Jurisdiction] 


IV. That jurisdiction of this cause is re- 
tained for the purpose of enforcing or modi- 
fying this decree and for the purpose of 
granting such additional or supplemental 
relief as may hereafter appear necessary or 
appropriate. 

[Signatures of parties consenting are 
omitted. ] 


[56,018] United States of America v. National Association of Commission Lumber 


Salesmen, et al. 


United States District Court, Eastern District of Louisiana, New Orleans Division, 


February 21, 1940. 


Proceedings under the Sherman Anti-Trust Act against a trade association of lumber 


salesmen are terminated, upon agreement of all parties, by entry of a consent decree perma- 
nently enjoining the association from abetting any price fixing program for the lumber 
industry, denying to purchasers the right to specify methods of transportation for lumber 
purchases, restricting sales of southern pine lumber to particular purchasers, disseminating 
lists of approved or unfavorably rated lumber distributors, and from otherwise combining 
to restrain interstate trade in the lumber industry. 


Rene A. Viosca, United States Attorney; J. Skelly Wright, Assistant United States 
Attorney; both of New Orleans, Louisiana; Thurman Arnold, Assistant Attorney General: 
Tom C. Clark, Wallace Howland, Thomas J. Murphy, Marcus Hollabaugh, George Stinson, 
Fred S. Gilbert, Jr., Special Assistants to the Attorney General; all of Washington, 
District of Columbia; Attorneys for Plaintiff. : 

Before BORAH, District Judge. 


Judgment as to National Association of 
Comnussion Lumber Salesmen 


This cause having come on to be heard 
the 21st di: of February 1940, and the de- 


and service and having appeared herein; 

And counsel for the plaintiff and for said 
defendant having consented to the making 
and entering of this judgment; 


fendant National Association of Commission 
Lumber Salesmen having waived process 
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said consent, it is hereby ordered, adjudged, 
and decreed as follows: 


1¢ 
[Jurtsdiction] 

1. That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto; that the complaint herein states. a 
cause of action under Sections 1 and 2 of 
the Act of Congress of July 2, 1890, en- 
titled “An Act to protect trade and com- 
merce against unlawful- restraints and 
monopolies,” and the acts amendatory 
thereof and supplemental thereto. 


Il. 
[Party Defendant] 


2. That the term “said defendant,” as 
hereinafter used, shall mean the defendant 
National Association of Commission Lum- 
ber Salesmen, its representatives, officers, 
directors, committeemen, agents and mem- 
bers, at present as well as in the future, as 
well as all persons acting under, through, 
by or in behalf of the National Association 
of Commission Lumber Salesmen, or claim- 
ing so to act. 

3. That the term “program,” as_herein- 
after used, shall mean any agreement, com- 
bination, understanding or concerted action, 
including, but without limiting the generality 
of the foregoing, any plan, scheme, device, 
rule, resolution, policy or statement thereof, 
concertedly adopted, indorsed or maintained. 


IIT. 
[Activities Enjoined] 


4. That the said defendant is hereby per- 
petually enjoined and restrained from: 


[Price Fixing] 


(1) Directly or indirectly or by any means 
whatsoever, entering into or ¢arrying out any 
program or aiding or abetting any program of 
other members of the lumber industry, includ- 
ing the manufacturing, wholesale and retail dis- 
tribution elements thereof, to fix, establish or 
maintain the prices to be charged for any of 
the products of said industry; 

(2) Sponsoring, calling or holding any meet- 
ing or conference, or participating in any meet- 
ing or conference, held for the purpose of fixing, 
establishing or maintaining such prices or con- 
sidering advances or decreases therein; 


[F. O. B. Sales] 


(3) Entering into or carrying out in any man- 
ner any program, or aiding or abetting in any 
manner ar indorsing any program by other ele- 
ments of said southern pine industry to refuse 
to quote on or sell their products to purchasers 
on an f. o. b. mill basis or to otherwise deny 
purchasers the right to specify the means and 
method of transportation to be used in moving 
said products from manufacturing mill to ulti- 
mate destination; 


[Restriction of Sales] 


(4) Agreeing or otherwise combining to re- 
strict or attempt to restrict the sale or dis- 
tribution of their respective southern pine 
lumber products to any particular classes or 
types of trade to the exclusion of any other 
classes or types of trade; 


[Distributors’ Lists] 


(5) Formulating, circulating or in any manner 
disseminating any so-called ethical or white 
list, or any unethical or black list, which in- 
cludes the name or names of any manufacturer, 
wholesaler, retail dealer, commission man or 
other distributor or merchandiser of lumber; 
and from gathering and maintaining informa- 
tion relative to the so-called ethical or unethical 
conduct of any manufacturer, wholesaler, re- 
tail dealer, commission man or other distributor 
or merchandiser of said lumber and disseminat- 
ing such information on inquiry or otherwise; 
and from in any other manner inaugurating 
or maintaining, or aiding or abetting, any pro- 
gram which prevents the carrying on of inter- 
state trade and commerce in lumber and lumber 
products in free and open competition with all 
other elements in said trade; provided, credit, 
claim and shipment information may be fur- 
nished by defendant for individual action of 
its subscribers and for legal purposes. 

(6) Doing any act in pursuance of any con- 
spiracy, and entering into any contract or com- 
bination in assistance thereof, to prevent any 
contractor or builder or. other consumer of 
lumber and lumber products, any manufacturer 
or wholesale dealer in lumber and lumber pvrod- 
ucts, or any other person, from engaging in 
such interstate trade and commerce in lumber 
in buying, selling and transporting lumber in 
any of the States and Territories of the United 
States and the District of Columbia. 


IV. 
[Abetting Restraints of Trade] 


5. That if any association, organization 
or group of manufacturers, wholesale deal- 
ers, wholesale or retail commission men, re- 
tail dealers or other distributors and 
merchandisers of lumber attempt or undertake 
to inaugurate or effectuate any program by 
which honest and real competition in the 
sale, by wholesale or retail, of lumber mov- 
ing in the trade and commerce among the 
several States, including any system, plan 
or statement of policy, designed to destgnate 
or control or which does designate or con- 
trol the means of transportation or the 
channels or agencies of wholesale and/or 
retail distribution through or by means of 
which lumber moves from the manufacturer 
to the ultimate consumer, said defendant 
shall not subscribe to, participate in, aid 
or abet, approve or indorse, circulate or 
publicize in any manner or form or to any 
degree the inauguration or prosecution of 
any such program, system, plan or statement 
of policy; neither shall it agree upon or com- 
bine to inaugurate or prosecute any such 
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program, system, plan or statement of policy 


as aforesaid; nor shall said defendant trans- 
mit or relay, by correspondence or other- 
wise to anyone whomsoever, any information 
or inquiry concerning the sales or distribu- 
tion policies of the said defendant or any 
manufacturer, wholesaler, commission man, 
retailer, jobber, or any other person engaged 
in the manufacture, sale, or distribution of 
lumber: 
V. 


[Individual Actiwity] 


6. Nothing in this decree shall be con-- 


strued as a limitation upon the right of the 
members of the National Association ot 
Commission Lumber Saltesmen independ- 
ently of each other to make prices, distribute 
price lists, select individually their own trade 
and dispose of lumber and lumber products 
to such persons, types or classes of trade 
as they may individually and independently 
choose. 


VI. 
[Application of Decree] 


7. That the terms of this judgment shall 
be binding upon and shall extend to each 
and every one of the successors in interest 
of said defendant, and to any and all cor- 
porations, partnerships, associations,~ firms 
and individuals who may acquire the own- 
ership and control, directly or indirectly, of 
the property, affairs, and assets of said 
defendant, whether by purchase, merger, 
consolidation, reorganization, or otherwise. 


VII. 
[Access to Records] 
8. That for the purpose of securing com- 


pliance with this judgment authorized repre- 
sentatives of the Department of Justice 
shall, upon the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of said defendant, to all books, ledgers, ac- 


counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or control of said defendant, relating 
to any of the matters contained in this judg- 
ment; that any authorized representative of 
the Department of Justice shall, subject to 
the reasonable convenience of said defend- 
ant, be permitted to interview officers or 
employees of said defendant, without inter- 
ference, restraint, or limitation by said de- 
fendant; that said defendant, upon the 
written request of the Attorney General, 
shall submit such reports with respect to any 
matters contained in this judgment as may 
from time to time be necessary for the 


_ proper enforcement of this judgment. 


VIII. 
[Retention of Jurisdiction] 


9. That jurisdiction of this cause and of 
the said defendant is retained for the pur- 
pose of giving full effect to this judgment 
and for the further purpose of making such 
other and further orders and judgments or 
taking such other action as may from time 
to time be necessary. 


[Costs] 


10. The costs hereof are hereby taxed 
against the defendant. — 


[56,019] United States of America v. Engineering Survey and Audit Company, Inc., 


a co 


oration; Nola Electric Company, Inc.; a corporation; Marks Electrical Construc- 


tion Company, Ltd., a corporation; Gulf Electric, Inc., a corporation; Industrial Electric 


Company, Inc., a corporation; Odum & Pflueger Electrical Construction Company, Inc., 
a corporation; Maritime Electric Company, Inc., a corporation; Orleans Elevator & Elec- 
tric Company, Inc., a corporation; William A. Barnes, d/b/a Barnes Electric Company; 
Walter J. Barnes, d/b/a Walter J. Barnes Electric Company; Raymond Voelker, d/b/a 
Busy Electric Company; J. Otto Kaelin, d/b/a J. Otto Kaelin Electric Company; Edward 
P. Phillips; Thos. V. Sharp; Fred Perrin; J. N. Nunez; C. H. Appel; New Orleans, 
Louisiana, Chapter of National Electrical Contractors Association; C. T. Odom; Robert 
C. Pflueger, Sr.; A. G. A. Wilson; E. M. Brignac; Henry A. Muller; C. H. Dorand; Monte 
E. Hart; I. G. Marks. 


United States District Court, Eastern District of Louisiana, New Orleans Division, 
February 21, 1940. 


Civil proceedings under the Sherman Anti-Trust Act against associated electrical 
contractors are terminated, upon agreement of all parties, by entry of a consent decree 
permanently enjoining concerted action by the contractors involving division of profits, 
pre-submission comparison of contracting bids, addition of fixed, non-competitive per- 
centages for bid depository charges, and maintenance of price-fixing bid depositories. 


1 56,019 


Court Decisions 


65 


U. S. v. Engineering Survey and Audit C o., Inc., et al. 


Thurman Arnold, Assistant Attorney General; 


Rene A.- Viosca, United States 


Attorney; Leon D. Hubert, Jr., Assistant United States Attorney; Tom C. Clark, Marcus 
A. Hollabauch, Special Assistants to the Attorney General; Attorneys for Plaintiff. 


Morris P. Redmann; Attorney for Defendants. 


Before BORAH, District Judge. 
[Consent Decree] 

BORAH, D.J.: This cause coming on to 
be heard on the 21st day of February 1940, 
and the defendants having waived process 
and service and having appeared herein, 


[No Admission of Alleged-Offenses] 


And counsel for the plaintiff and for the 
defendants having consented to the making 
and entering of this decree upon condition 
that neither such consent nor this decree 
shall constitute or be considered an ad- 
judication nor even an admission that the 
defendants, or any of them, have in fact 
violated any statute of the United States of 
America, 

Now, therefore, before any testimony has 
been taken and in accordance with said 
consent of counsel, it is hereby 

Ordered, adjudged, and decreed as follows: 


[Jurisdiction] 

1. That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
To protect trade and commerce against un- 
lawful restraints and monopolies,” and the 
acts amendatory thereof and supplemental 
thereto. 

[Injunction] 

2. That the defendants and each of them 
and all of their respective officers, directors, 
agents, servants, employees, and all persons 
acting or authorized to act on behalf of the 
defendants or any of them, be and they hereby 
are perpetually enjoined and restrained. 

A. From carrying out or continuing, 
directly or indirectly, expressly or impliedly, 
any combination and conspiracy in restraint 
of interstate trade and commerce, in viola- 
tion of the aforesaid Acts of Congress, in 
“commercial electrical materials” used in 
“electrical contracting business” as those 
materials and that business are defined in 
the complaint herein, through the use of any 
one or more of the following means, to wit: 


[Profit Sharing] 
: (a) Distribution among all of the. de- 
fendants of the profits from commercial 
work done by any of them; 


[Elimination of Bidding Competition] 

(b) The exchange with each other, be- 
fore the submission of bids and with the 
intent and effect that competition in bidding 


among the detendants should be restricted, 
eliminated, and suppressed, of information 
regarding the quantities of materials and 
labor and the cost thereof which each be- 
lieves necessary for the performance of the 
“commercial work” (as defined in the com-| 
plaint herein) to which the bid relates, so 


that each might be able to calculate, in ad- 
vance of submission, the bid to be submitted 
by the others; 


[Comparison of Proposed Bids] 
(c) Comparison of bids requested by or 
to be submitted to general contractors or 
others, prior to the submission thereof; 


[Bid Depository Charges] 

(d) The addition by defendants, or any 
of them, to any bid offered by them, or any 
of them, on “commercial electrie work,” of 
certain uniform, arbitrary, artificial, and 
noncompetitive percentages of the total bid 
price for the bidder’s overhead and net profit, 
such percentages so added being fixed and 
determined, in advance of the submission of 
the bid or bids, by agreement of any two 
or more of the defendants submitting separate 
bids and/or refraining from bidding on the 
particular work, and including among the 
percentages so added any percentage to be 
paid (1) to defendant Engineering Survey 
and Audit Company, Inc., or any other 
organization performing for defendants the 
functions heretofore performed by said En- 
gineering Survey and Audit Company, Inc., 
(2) to any estimating authority created, 
operated, dominated, or controlled by de- 
fendants, (3) to any bid depository or simi- 
lar common agency of defendants for the 
deposit of bids created, operated, dominated, 
or controlled by defendants, or (4) to any 
one or more electrical contractors other than 
the contractor or contractors making the 
particular bid. 


[Maintenance of Bid Depository] 


_, B.. From creating, operating, or participat- 
ing in the operation of any association of 


_electrical contractors maintaining a bid de- 


pository, or similar common agency, for the 
deposit of bids or similar device designed 
to arbitrarily maintain or to fix the prices 
of “commercial materials,” or to limit com- 
petition in bidding on ‘commercial work,” 
or having the effect of arbitrarily maintain- 
ing or fixing the prices of “commercial ma- 
terials” or limiting competition and bidding 
on “commercial electrical work.” 
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[Retention of Jurisdiction] 

3. That jurisdiction of this cause be and 
it hereby is retained for the purpose of en- 
forcing, enlarging, or modifying the terms 
of this decree upon application of the plain- 
tiff or any of the defendants. 


[Abetting Prohibited Activities] 

C. From aiding, abetting, inducing, or 
assisting, individually or collectively, others 
to do any of the things which the defendants 
are herein restrained from doing. 


[1 56,020] United States of America v. Marble Contractors’ Association, Charles C. 
Guenther, Jonn Eberhardt, C. A. Powell, George Sibel, J. E. Crawford, Harry Butler, 
Star Marble & Tile Company, Pittsburgh Marble Company; Iron City Marble Company; 
Charles C. Guenther Marble Company, Inc.; Rampa Marble & Tile Company; R. E. Logan; 
G. C. Chirichigno; A. M, Danzilli; Pliny Ignelzi; Fleming Rampa. 


United States District Court, Western District of Pennsylvania, February 29, 1940. 


Civil proceedings under the Sherman Anti-Trust Act against associated marble con- 
tractors are terminated, upon agreement of all parties, by entry of a consent decree 
permanently enjoining concerted action by defendants involving maintenance of a price- 
fixing bid depository, refusal of union labor to non-acquiescing contractors and imposition 
of charges for procuring labor for contractors not affiliated with defendant trade associa- 
tion, and voiding all bylaws and agreements of the defendants that make provision for 


proscribed activities. 


Thurman Arnold, Assistant Attorney General; M. Neil Andrews, Irving I. Axelrad, 
Special Assistants to the Attorney General; George Mashank, Acting United States 


Attorney; Attorneys for Plaintiff. 
S. V. Albo; Attorney for Defendants. 


Before SCHOONMAKER, District. Judge. 


Decree 


SCHOONMAKER, D. J.: This cause came 
on to be heard on this 29th day of February 
1940, the complainant being represented by 
George Mashank, Acting United States At- 
torney for the Western District of Pennsyl- 
vania anid M. Neil Andrews and Irving I. 
Axelrad, Special Assistants to the Attorney 
General, and the defendants being repre- 
sented by their counsel, said defendants 
having appeared voluntarily and generally 
and having waived service of process. 

It appears to the Court that the defend- 
ants have consented in writing to the mak- 
ing and entering of this decree; 

It further appears to the Court that this 
judgment will provide suitable relief con- 
cerning the matters alleged in the complaint, 
and that by reason of the aforesaid consent 
of the parties it is unnecessary to proceed 
with the trial of the cause, or to take testi- 
mony therein, or that any adjudication be 
made of the facts. Now, therefore, upon 
motion of complainant, and in accordance 
with said consent, it is hereby 


Ordered, Adjudged, and Decreed 


[Jurisdiction] 

1. That the Court has jurisdiction of the 
subject matter set forth in the complaint 
and of all parties hereto with full power and 
authority to enter this judgment and that 
the complaint states a cause of action against 
the defendants under the Act of Congress 
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of July 2, 1890, entitled: “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” and the acts 
amendatory thereof and supplemental thereto. 
That the defendants and each of them and 
each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 


behalf of the defendants or any of them, are 
hereby perpetually enjoined and restrained 
from engaging in, carrying out, maintaining, 
or extending, directly or indirectly, any com- 
bination or conspiracy in the Western Dis- 
trict of Pennsylvania, to restrain -interstate 
trade or commerce by the restriction and 
elimination of competitive bidding among 
marble contractors such as is alleged in the 
complaint, and by entering into or carrying 
out, directly or indirectly, by any means 
whatsoever any combination of like character 
or effect, and more particularly (but the 
enumeration following shall not detract from 
the inclusiveness of the foregoing) by doing, 
performing, agreeing upon, entering upon, 
or carrying out any of the following acts 
or things: 


[Activities Enjoined] 


(A) From in any way engaging in, miin- 
taining, extending, continuing, or reviving, 
either directly or indirectly, in whole or in 
part, by any means whatsoever, combina- 
tions and conspiracies in restraint of trade 
and commerce in marble described in the 
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complaint herein as follows: 


21. Heretofore, to wit, during the months of 
September to December, 1936, inchusive, and 
during January, February, and March of 1937, 
certain of the individual defendants operating 
as the defendant Marble Contractors’ Associa- 
tion of Pittsburgh commenced: and maintained 
a bid depository plan which had the effect of 
interfering with the free and open competitive 
bidding on various construction projects in the 
Western District of Pennsylvania, and thereby 
hindered, burdened, and restrained interstate 
commerce as described in Paragraphs 19 and 20. 
(Of the complaint.) 

22. Under this plan of procedure, the defend- 
ants and each of them agreed that at any time 
a contractor member wished thereafter to sub- 
mit a bid in an amount in excess of $300 upon 
a given construction project he would immedi- 
ately notify the office of the association and 
submit. to the defendant C. A. Powell, as Sec- 
retary of the aforesaid association, prior to 
the time fixed by the awarding authority for 
the receipt of the proposal, a summary of his 
estimated cost of labor and materials, The said 
Secretary of the Association acting in further- 
ance of said procedure, would, in conjunction 
with the members of the Association interested 
in bidding a particular project, determine the 
average of all said proposed cost estimates sub- 
mitted and arbitrarily eliminate those cost es- 
timates which fell within a fixed percentage 
of the lowest and a fixed percentage of the 
highest of said cost estimates. It was a fur: 
ther part of said procedure that those persons 
who submitted said eliminated cost estimates 
would thereafter be prohibited from submitting 
a bid for the same work at a figure lower than 
the lowest of the bidders who had not been 
eliminated. It was further agreed that the 
Association should choose one of its members 
to submit the lowest bid and assure him thereby 
of obtaining the contract for a _ particular 
project. 

23. It was a further part of said procedure to 
coerce the various contractor members of said 
Association to adhere thereto by the imposition 
of fines and by threats of withdrawal and actual 
withdrawal of union workmen from the employ 
of those contractor members who should refuse 
to obey the rules of the defendant Association. 

24. The aforesaid procedure or plan was dis- 
continued in March or April of 1937 and a new 
form of bid depository was substituted. It was 
a part of the plan of the second bid depository 
to organize the Joint Arbitration Board for the 
Marble Industry with the defendant, C. A. 
Powell, as secretary. The said Joint Arbitra- 


tion Board consisted of three representatives of. 


the Stone and Marble Masons Local No. 33 
affiliated with the Bricklayers, Masons and Plas- 
terers International Association of America, and 
three members of the aforesaid Marble Con- 
tractors’ Association of Pittsburgh. 

25. It was a further part of the plan of the 


_ second bid depository to require that all con- 


tractors in order to secure union marble set- 
ters must join the Joint Arbitration Board for 
the Marble Industry and to do so, pay an ini- 
tiation fee varying from $25.00 to $100.00 and a 
fixed percentage of the gross business done by 
each of said marble contractors. Each contrac- 
tor was required to belong to the said Joint 
Arbitration Board notwithstanding the fact that 


some of them were not members of the Marble 
Contractors Association and were actually re- 
fused membership therein, and accordingly had 
no voice in the policy of the Joint Arbitration 
Board. 

26. The aforesaid Joint Arbitration Board 
maintained a bid depository and it was the rule 
of the Arbitration Board that any time a con- 
tractor member wished to submit a bid in an 
amount in excess of $300.00 upon a given con- 
struction project he would immediately notify 
the office of the Joint Arbitration Board and 
mail to said office before midnight of the day 
before the date set for bids to be closed by 
the awarding authority, a copy of his proposal. 

27. A tabulation of the bids as submitted to 
the Joint Arbitration Board as aforesaid was 
sent to each of the contractor members sub- 
mitting a bid on a given project and a copy 
of the tabulation was also sent to Robert Mill, 


Business Agent of the Stone and Marble Masons 
Local No. 33, affiliated with the Bricklayers, 
Masons and Plasterers International Association 
of America. 

28. It was a further part of the bid deposi- 
tory plan as administered by the Joint Arbi- 
tration Board that if the awarding authority 
consummated a contract for marble on a given 
project with any contractor other than one 
who was the low bidder, as shown by the rec- 
ords of the bid depository, that contracter would 
not be permitted to use union men on the project 
and that the marble contractor would further 
be subjected to fines and penalties by the Marble 
Contractors’ Association. 

29. Pursuant to the above described plan for 
enforcing the rules of the Joint Arbitration 
Board, penalties or fines were actually imposed 
and there were threats of withdrawal and actual 
withdrawal of union workmen from the.employ 
of those contractor members who should refuse 
to obey the rules of the Joint Arbitration 
Board. 


(B) From entering into or carrying out, 
directly or indirectly, by any means what- 
soever, any combination or conspiracy of 
like or similar character or effect; and : 


[Maintenance of Bid Depository] 


(C) From doing, performing, agreeing 
upon, entering upon, or carrying out (with- 
out limitation of the foregoing) any of the 
following things: 


1. Creating, operating, or participating in the 
operation of any association of marble con- 
tractors maintaining a bid depository or similar 
device designed to maintain or to fix the price 
of marble and marble installation or to limit 
competition in bidding on marble installations, 
or having the effect of limiting the free choice 
of the awarding authority of the firm to be 
the successful marble contractor on a given 
project. 

2. Agreeing to limit or limiting employment 
of members of Local No. 33 to contractors, 
builders, or other persons who are members of 
an association of marble contractors or an 
arbitration board -or otherwise discriminating 
against any contractor, builder, or other person 
who is not a member of such an association 
or board and who in all other respects is will- 
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ing and able to comply with the minimum labor 
requirements agreed to by the members of such 
association or board. 

3. Demanding, accepting, or contracting for 
any fees, dues, monies, payments, or other prop- 
erty, the consideration for which is the pro- 
curement of or a promise to procure labor for 
contractors or others who are not members of 
the Joint Arbitration Board or of the Marble 
Contractors’ Association of Pittsburgh or of any 
other like or similar association. 


[Nullification of By Laws and Agreements| 


2. That all constitutions, bylaws, resolu- 
tions, and agreements of the Marble Con- 
tractors’ Association of Pittsburgh and the 
Joint Arbitration Board for the Marble In- 
dustry insofar as they authorize, provide 
for, or relate to a bid depository, or au- 


thorize, provide for, or relate to any limita- 


tions of employment of members of Local 
No: 33 to members of the Marble Contrac- 
tors’ Association of Pittsburgh or to the 
members of the Joint Arbitration Board for 


the Marble Industry, are hereby declared - 


illegal, void, and of no force and effect. 


[A pplication of Decree] 


3. That the terms of this judgment shall 
be binding upon and shall extend to each 
and every one of the successors in interest 
of any and all of the defendants herein, and 
to any and all corporations, partnerships, 
firms, and individuals who may acquire the 
ownership or control, directly or indirectly, 
of the property, business, and assets of the 
defendants or any of them, whether by pur- 
chase, merger, consolidation, reorganization 
or otherwise. 


[Access to Records] 


4. That for the purpose of securing com-' 
pliance with this decree, authorized repre- 
sentatives of the Department of Justice shall, 
upon the request of the Attorney General 
or an Assistant Attorney General, be per- 
mitted access, within the office. hours of the 
defendants, to books, ledgers, accounts, cor- 


respondence, memoranda, and other records 
and documents in the possession or the con- 
trol of the defendants, or any of them, 
relating to any of the matters contained in 
this decree; that any authorized representa- 
tive of the Department of Justice shall, sub- 
ject to the reasonable convenience of the 
defendants, be permitted to interview officers 
or employees of defendants, without inter- 


ference, restraint, or limitation by defend- 


ants; that defendants, upon the written 
request of the Attorney General, shall sub- 
mit such reports with respect to any of the 
matters contained in this decree as may 
from time to time be necessary for the pur- 
pose and enforcement of this decree. 


[Retention of Jurisdiction] 


5. That jurisdiction of this cause and of 
the parties hereto is retained for the purpose 
of giving full effect to this decree and for 
the enforcement of strict compliance there- 
with, and for the further purpose of making 
such other and further orders and decrees 
or taking such other action as may from 
time to time be necessary. 


[Signatures of parties consenting are 
omitted.] 


[1 56,021] United States of America v. Pittsburgh Ti 2 
56, i R g ile & Mantel Contract 

Association, E. W. Gibson, C. J. Spellman, C. A. Powell, R. E. Logan, Phillip Miller, 
John C. Coates, Dormont Mantel & Tile Company, Beechview Mantel & Tile Company, 


Star Marble & Tile Company; Rampa Marble & Tile Company; Lincoln Mantel & Tile 


Company; W. H. Spellman and M. J. Spellman Company. 
United States District Court, Western District of Pennsylvania, February 29, 1940. 


Civil proceedings under the Sherman Anti-Trust Act against associated tile con- 
tractors are terminated, upon agreement of all parties, by entry of a consent decree per- 
manently enjoining concerted action by defendants involving maintenance of a price-fixing 
bid depository, refusal of union labor to non-acquiescing contractors and imposition of 
charges for procuring labor for contractors not affiliated with defendant trade association, 


and voiding all by-laws and agreements of the defendan isi 
poimtinerory teed ts that make provision for 


Thurman Arnold, Assistant Attorney General; M. Neil Andrews, Irving I. Axelrad, 


Special Assistants to the Attorney General; Geor M i i 
‘ ge ashank, Actin 
Attorney; Attorneys for Plaintiff. : Piriarcan e 


S. V. Albo; Attorney for Defendants. 
Before SCHOONMAKER, District Judge. 
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Decree 


SCHOONMAKER, D. J.: This cause came 
on to be heard on this 29th day of February 
1940, the complainant being represented ‘by 
George Mashank, Acting United States At- 
torney for the Western District of Pennsyl- 
vania and M. Neil Andrews and Irving I. 
Axelrad, Special Assistants to the Attorney 
General, and the defendants being repre- 
sented by their counsel, said defendants 
having appeared voluntarily and generally 
and having waived service of process. 


It appears to the Court that the defend- 
ants have consented in writing to the mak- 
ing and entering of this decree; 


It further appears to the Court that this 
decree will provide suitable relief concern- 
ing the matters alleged in the complaint, 
and that by reason of the aforesaid consent 
of the parties it is unnecessary to proceed 


with the trial of the cause, or to take testi- 
mony therein, or that any adjudication be 
made of the facts. Now, therefore, upon 
motion of complainant, and in accordance 
with said complaint, it is hereby 


Ordered, Adjudged, and Decreed 


[Jurisdiction] 


1. That the Court has jurisdiction of the 
subject matter set forth in the complaint 
and all of the parties hereto with full power 
and authority to enter this decree and that 
the complaint states a cause of action against 
the defendants under the Act of Congress 
of July 2, 1890, entitled: “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” and the acts 
amendatory thereof and supplemental thereto. 
That the defendants and each of them and 
each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 
behalf of the defendants or any of them, 
are hereby perpetually enjoined and re- 
strained from engaging in, carrying out, 
maintaining, or extending, directly or in- 
directly, any combination or conspiracy in 
the Western District of Pennsylvania, to 
restrain interstate trade or commerce by the 
restriction and elimination of competitive 
bidding among tile contractors such as is 
alleged in the complaint, and by entering 
into or carrying out, directly or indirectly, 
by any means whatsoever any combination 
of like character or effect, and more particu- 
larly (but the enumeration following shall 
not detract from the inclusiveness of the 
foregoing) by doing, performing, agreeing 
upon, entering upon, or carrying out any of 
the. following acts or things: 


[Activities Enjoined] 
(A) From in any way engaging in, main- 


69 


taining, extending, continuing, or reviewing, 
either directly or indirectly, in whole or in 
part, by any means whatsoever, combina- 
tions and conspiracies in restraint of trade 
and commerce in tile described in the com- 
plaint herein as follows: 


18. Heretofore, to wit, beginning in May 1939 
and continuing to November 1939, the individual 
defendants operating as the Pittsburgh Tile & 
Mantel Contractors’ Association commenced and 
maintained a bid depository plan which had 
the effect of interfering with the free and open 
competitive bidding on various construction 
projects in the Western District of Pennsyl- 
vania, and thereby hindered, burdened, and 
restrained interstate commerce as described in 
Paragraphs 16 and 17 of the complaint. 

19. It was a part of the aforesaid plan to 
organize the Joint Arbitration Board for the 
Tile Industry with the defendant, C. A. Powell, 
as secretary. The said Joint Arbitration Board 
consisted of three representatives of the Tile 
Setters Union affiliated with the Bricklayers, 
Masons and Plasterers International Association 


of America, and three members of the afore- 
said Pittsburgh Tile & Mantel Contractors’ As- 
sociation. 

20. It was a further part of the plan of the 
aforesaid bid depository to require that all con- 
tractors in order to secure union tile setters 
must join the Joint Arbitration Board for the 
Tile Industry and to do so, pay an initiation 
fee of $25.00 and a fixed percentage of the gross 
business done by each of said tile contractors. 
Each contractor was required to belong to the 
Joint Arbitration Board in order to obtain union 
labor. 

21. The aforesaid Joint Arbitration Board 
maintained a bid depository and it was a rule 
of the Arbitration Board that any time a con- 
tractor member wished to submit a bid in an 
amount in excess of $300.00 upon a given con- 
struction project he would immediately notify 


’ the office of the Joint Arbitration Board and 


mail to said office before midnight of the day 
before the date set for bids to be closed by 
the awarding authority, a copy of his proposal. 

22. A tabulation of the bids as submitted to 
the Joint Arbitration Board as aforesaid was 
sent to each of the contractor members submit- 
ting a bid on a given project and a copy of 
the tabulation was also sent to Jack Dorsey, 
Business Agent of the Tile Setters Union affili- 
ated with the Bricklayers, Masons and Plas- 
terers International Association of America. 

23. It was a further part of the bid deposi- 
tory plan as administered by the Joint Arbitra- 
tion Board that if the awarding authority 
consummated a contract for tile on a given 
project with any contractor other than one who 
was the low bidder, as shown by the records 
of the bid depository, that contractor would 
not be permitted to use union men on the 
project and that the tile contractors would fur- 
ther be subjected to fines and penalties by the 
Pittsburgh Tile & Mantel Contractors’ Asso- 
ciation. 

24. Pursuant to the above described plan for 
enforcement of the rules of the Joint Arbitra- 
tion Board for the Tile Industry, penalties or 
fines were actually imposed and there were 
threats of withdrawal of union workmen from 
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the employ of those contractor members who 
should refuse to obey the bid depository rules 
of the Joint Arbitration Board for the Tile 
Industry. 


(B) From entering into or carrying out, 
directly or indirectly, by any means what- 
soever, any combination or conspiracy of 
like or similar character or effect; and 

(C) From doing, performing, agreeing 
upon, entering upon, or carrying out (with- 
out limitation of the foregoing) any of the 
following things: 


[Maintenance of Bid Depository] 

1. Creating, operating, or participating in 
the operation of any association of tile con- 
tractors maintaining a bid depository or 
similar device designed to maintain or to fix 
the price of tile and tile installation or to 
limit competition in bidding on tile or tile 
installations, or having the effect of limiting 
the free choice of the awarding authority 
with respect to the successful tile contractor 
on a given project. 


[Discrimination in Labor Supply] 


2. Agreeing to limit or limiting employ- 
ment of members of the Tile Setters Union, 
affliated with the Bricklayers, Masons 
and Plasterers International Association of 
America, to contractors, builders, or other 
persons who are members of an association 
of tile contractors or an arbitration board 
or otherwise discriminating against any con- 
tractor, builder, or other person who is not 
a member of such an association or board 
and who, in all other respects, is willing and 
able to comply with the minimum labor 
requirements agreed to by the members of 
such association or board. 

3. Demanding, accepting, or contracting 
for fees, dues, monies, payments, or other 
property, the consideration for which is the 
procurement of or a promise to procure 
labor for contractors or others who are not 
members of the Joint Arbitration Board or 
of the Pittsburgh Tile & Mantel Contrac- 
tors’ Association or of any other like or 
similar association. 


[Nullification of By-Laws and Agreements] 


2. That all constitutions, by-laws, resolu- 
tions, and agreements of the Pittsburgh Tile 
& Mantel Contractors’ Association and the 
Joint Arbitration Board for the Tile In- 
dustry insofar as they authorize, provide 
for, or relate to.a bid depository, or au- 
thorize, provide for, or relate to any limita- 
tions of employment of the Tile’ Setters 
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Union, affiliated with the Bricklayers, Masons 
and Plasterers International Association of 
America to members of the Pittsburgh Tile 
& Mantel Contractors’ Association or to the 
members of the Joint Arbitration Board for 
the Tile Industry, are hereby declared illegal, 
void, and of no force and effect. 


[Application of Decree] 


3. That the terms of this decree shall be 
binding upon and shall extend to each and 
every one of the successors in interest of 
any and all of the defendants herein, and to 
any and all corporations, partnerships, firms, 
and individuals who may acquire the own- 
ership or control, directly or indirectly, of 
the property, business, and assets of the 
defendants or any of them, whether by pur- 
chase, merger, consolidation, reorganization, 
or otherwise. 


[Access to Records, 


4. That for the purpose of securing com- 
pliance with this judgment, authorized repre- 
sentatives of the Department of Justice shall, 
upon the request of the Attorney General 
or an Assistant Attorney General, be per- 
mitted access, within the office hours of the 
defendants, to books, ledgers, accounts, cor- 
respondence, memoranda, and other records 
and documents in the possession or the con- 
trol of the defendants, or any of them, relat- 
ing to any of the matters contained in this 
decree; that any authorized representative 
of the Department of Justice, shall, subject 
to the reasonable convenience of the de- 
fendants, be permitted to interview officers 
or employees of defendants, without inter- 
ference, restraint, or limitation by defend- 
ants; that defendants, upon the written 
request of the Attorney General, shall sub- 
mit such reports with respect to any of the 
matters contained in this decree as may 
from time to time be necessary for the pur- 
pose and enforcement of this decree. 


[Retention of Jurisdiction] 


5. That jurisdiction of this cause and of 
the parties hereto is retained for the pur- 
pose of giving full effect to this decree and 
for the enforcement of strict compliance 
therewith, and for the further purpose of 
making such other and further orders and 
decrees or taking such other action as may 
from time to time be necessary. 

[Signatures of parties consenting are 
omitted. ] 
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[56,022] Opinion of Assistant Attorney General of Kentucky. 
Addressed to Mr. A. C. Ebbeson, Kentucky Parfay Co., Louisville, Kentucky, March 


30, 1940. 


Price discrimination in favor of one city against other cities of the state, after making 
the authorized allowances, is prohibited by the Kentucky Unfair Practices Act. 


Your letter of the 27 to the Chairman of 
Fair Trade Commission has been referred 
to the Attorney General’s Department and 
to me for answer. 

In this you inquire whether under the 
Statute governing fair trade in Kentucky 
you can make a contract for--Louisville at 
a considerably lower price than contracts 


for the balance of the State in the sale of 
your products. In other words, you are ask- 
ing whether you could discriminate in favor 
of Louisville against the other communities 
and cities of the State. 

In examining the Statute it seems to me 
that the Act of 1936 known as the “Unfair 
Trade Practice Act” expressly prohibits you 


from making this local discrimination. This 
is Sec. 1 of the 1936 Act, Chapter 109, which 
is now Sec. 4748h-1 of the Statutes, 1936 
Edition, which makes it unlawful for any 
firm or corporation doing business in the 
State to discriminate, and I will quote from 


this section as follows: 


“* * * by selling or furnishing such com- 
modity, product or service at a lower rate in 
one section, community or city, or any portion 
thereof, or in one location in such section, com- 
munity, or city or any portion thereof than in 
another after making allowance for difference, 
if any, in the grade or quality, and in the actual 
cost of transportation from the point of pro- 
duction, if a raw product or commodity, or 
from the point of manufacture, if a manufac- 
tured product or commodity.” 

Under the express wording above of this 
Act it would seem that this would be pro- 
hibitive and I do not see where the 1936 
Extraordinary Session Act, known as the 
“Unfair Trade Act” makes any changes in 
the previous Statute above quoted. For that 
reason I am of the opinion that you have 
no right to discriminate and give to Louis- 
ville a price lower than that to other com- 
munities, taking into consideration the cost 
of transportation as above quoted. 


[56,023] Barron Motor, Inc. v. May’s Drug Stores, Inc. 


Iowa Supreme Court. April 2, 1940. 
Appeal from Linn District Court. 


C. J. Haas, Judge. 


A wholesaler who is required by contract to market “Zerone,” a trademarked article 
within the Iowa Fair Trade Act, in containers on which the price at which it is to be sold 
is indicated, is entitled to a decree enjoining a dealer from selling such article at a price 


below that indicated on the container. 


A retailer is bound by the Iowa Fair Trade Act to maintain minimum prices on the 
sale of articles embraced by the Act whether or not he acquired such articles prior to 


receipt of notice that the price was fixed. 


Wass Barngrover, Attorney for Appellee. 


R. S. Milner and A. W. Bass, Attorney for Appellant. 
Hamitton, C. J., Mrtrer, Oxtver, HAte, Birss, MitcHELL and RICHARDS, JJ., concu 


[Facts of Case] 


SaGER, J.: Plaintiff is a corporation having 
its principal place of business at Cedar Rap- 
ids. It is a wholesaler of automobile special- 
ties and equipment. It has a contract with 
the Du Pont Company by which it is author- 
ized to market an anti-freeze preparation 
trademarked “Zerone,” a well advertised and 
established article of its kind. By its con- 
tract, the plaintiff was required to market 
the product in containers on which it was 
indicated that it was to be sold at $1 per 
gallon or 25¢ per quart. Appellee had a 
large and well established business in Zerone 
in what it designated as the Cedar Rapids 
and Eastern territory. The nearest com- 
peting dealer in the same product was at 


Waterloo. There was to be no definite 
boundary between the two agencies, a fact 
upon which appellant lays some stress but 
which we do not deem important. 


[Price-Cutting Practices] 


It appears that plaintiff had about 400 
dealers or customers in its field of operation. 
These were dealers to whom plaintiff sold 
Zerone at 60¢ in gallon lots and at 65¢ per 
gallon when sold in quart packages. These 
retailers undertook to, and as far as the 
evidence shows, did, sell at the price stated 


on the containers. That plaintiff had a large 
business in this product is evidenced by the 
fact that in the season of 1936 it marketed 


| 56,023 


72 Court Decisions 
Barron Motor, Inc. v. May’s Drug Stores, Inc. 


about 32,000 gallons. In. October of that 
year it became known to plaintiff that the 
defendant was advertising and selling Zerone 
at 69¢ per gallon with such effect that some 
of plaintiff's dealers ceased buying, and 
others threatened to do so, with the result 
that if continued, plaintiff’s market would 
be demoralized. Appellee says that the de- 
fendant’s practice of “price cutting” is that 
adopted by chain stores to the destruction 
of manufacturers’ good will and is a “fraud 
upon the public.” Defendant, with equal 
solicitude for the public, responds that the 
plaintiff's prices hold up and are an “im- 
position on the public.” Whatever the right 
of the matter may be in that regard, we 
need not decide. 


[Fair Trade Act] 


The evidence discloses that plaintiff was 
established as an authorized dealer of a 
well known article in a large and profitable 
field. It was marketing a trademarked arti- 
cle within the provisions of chapter 431-G1, 


Code, 1935. How defendant procured the. 


Zerone it was selling is not clear except 
that it was regularly sold by Du Pont toa 
Chicago dealer. Defendant does not deny 
in evidence that it was in fact selling and 
advertising the product as charged. After 
notice to desist had been served, appellant’s 
president made it clear that he had no in- 
tention of discontinuing the practice. _The 
testimony of Bowers, a representative of 
the Du Pont company, relates this conver- 
sation with defendant’s president: 

‘In the conversation with Mr. Gelb, I told 
him he should raise the price of Zerone to one 
dollar and that he was demoralizing and hurt- 
ing the business of the Barron Motor Company 
and of Du Pont. I reminded him of the fair 
trade act and he told me that neither Du Pont 
or Barron's could tell him what to charge for 
his goods or how to run his business,”’ 


[Defense of “Clean Hands’ Not Applicable] 


Appellant seeks to avoid the effect of 
what clearly appears to be unfair trading 
by the charge that plaintiff does not come 
into court with clean hands—this because 
Zerone was not being sold “in fair and open 
competition with commodities of the same 
general class produced by others,” as pro- 
vided by section 9884-1, Code, 1935. This 


is predicated upon the refusal on the part 
of plaintiff to sell to defendant at all, or 
at less than $1 per gallon which amounted 
to the same thing. There is some uncer- 
tainty in the record as to whether there 
was one conversation or two between the 
presidents of defendant and plaintiff on this 
subject, in which Barron refused to sell. 
But we do not regard this important. We 
are not called on to discuss the charges 
made by plaintiff as to the vicious practice 
of chain stores in general, and the defendant 
in particular. A reading of the record com- 
pels the conclusion that the trial court was 
right. The defendant was not a dealer in 
good faith of Zerone and made no offer 
to comply with the restrictions by which 
it was marketed by the Du Pont company. 
The effect, if not the purpose, of selling at 
69¢ per gallon was to destroy an established 
business. Under the circumstances here dis- 
closed, we are Satisfied that the alleged 
attempt to buy was not a good faith effort 
to go into the business of retailing this 
product, but an attempt to establish a base 
of defense in the legal battle that threatened 
to ensue. 


[Applicability of Fair Trade Act] 


Appellant argues that it bought its stock 
of Zerone before notice to desist was re- 
ceived. It cites a New Jersey case under a 
statute which makes a similar law applica- 
ble only to such products as were acquired 
after notice of the price fixed. Our statute 
contains no such provision. Moreover when 
plaintiff's representative offered to buy de- 
fendant’s stock of Zerone, it refused to sell. 
At no time did defendant base its refusal on 
the claim that it wished to continue as a 
bona fide retailer of this product. The re- 
fusal was based on the alleged right to sell 
to whom it pleases. Without deciding gen- 
erally on how far a dealer may go in selling 
to whom he pleased, we do hold that under 
this record plaintiff was under no obliga- 
tion to sell to the defendant. -We take no- 
tice of appellant’s request that the decree 
be modified in the event of an affirmance, 
but we do not feel called upon to make any 
such modification. 


Finding no error in the trial court’s de- 
cree, it is affirmed. 
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[ff 56,024] Daniel Loughran Co., Inc., 


a body corporate, et al. v. Lord Baltimore 


Candy and Tobacco Co., Inc., a body corporate, et al? 
Court of Appeals of Maryland. April 4, 1940. 
Appeal from the Circuit Court No. 2 of Baltimore City. Samuel K. Dennis, Judge. 


_ The Maryland Sales Below Cost Act of 1939, prohibiting the sale of merchandise at 
prices below cost, is held unconstitutional on the ground that the method of computing 
the price at which merchandise is to be sold, as set out in the Act; is too indefinite and 


uncertain. 


Lawrence B. Fenneman 
appellants. ~ 


(Fenneman, Johnson & Cronin on the brief); attorneys for 


George V. Parkhurst, attorney for appellees. 
Before Bonp, Ch. J.; Orrutt, SLoan, MitcHeELt, JoHNson and DELAPLAINE, J.J. 


[Facts of Case] 


MitcHeELt, J.: The appellants and the ap- 
pellees in this appeal are all wholesale to- 
bacco distributors engaged in the business 
of selling at wholesale in the City of Balti- 
more and elsewhere, among other things, 


cigarettes of various brands, including espe- 


cially the brands set forth in the record; 
and the suit was brought by the appellants 
against the appellees in the Circuit Court 
No. 2 of Baltimore City. 

The bill alleges that since the first day of 
June, 1939, the appellees have engaged in 
the aforesaid business in competition with 
the appellants in said city, and that contrary 
to the policy of Chapter 248 ‘of the Acts of 
1939, which repealed Sections 115 to 121 
inclusive of Article 83 of the Maryland Code, 
subtitle Fair Trade Act, they have been 
selling at, wholesale the above mentioned 
products below the cost price to them as 
defined by the Act. It is further alleged 
that such sales or offers to sell at said prices 
are unfair methods of competition; that they 
have the effect and result of unfairly divert- 
ing trade from the appellants and otherwise 
injuring them as competitors, and that the 
appellants have suffered loss and injury and 
are threatened with further irreparable loss 
and injury if the appellees are permitted to 
continue said practice. The relief prayed 
is, (a) that the Court pass a decree under 
the Uniform Declaratory Judgments Act 
(Chapter 294 of the Acts of 1939) declaring 
the validity of Chapter 248 of the Acts of 
1939; (b) that by said decree the status and 
rights of the appellants under Chapter 248 
be defined; and (c) that said decree further 
declare the right of the appellants to an in- 
junction against the appellees restraining 
them from selling or offering for sale the 
merchandise mentioned, or other tobacco 
products, in the manner complained of, as 
defined by Chapter 248, “with the intent, 


effect or result of unfairly diverting trade 
from or otherwise injuring a competitor, 
substantially lessening competition and un- 
reasonably restraining trade.” 


[Constitutionality of Sales Below Cost 
Challenged) 


To this bill the appellees demurred, and 
the demurrer challenges the validity of the 
Act upon the following grounds: (1) That 
Chapter 248 violates the 14th Amendment 
to the Constitution of the United States and 
Article 23 of the Maryland Bill of Rights 
in that it attempts to place unusual restric- 
tions upon lawful occupations, is not within 
the scope of the police power, and unreason- 
ably and arbitrarily interferes with private 
business; and (2) that said Act is vague, 
indefinite, and does not properly enunciate 
any recognized principles of law. The ap- 
peal is from the Chancellor’s decree sustain- 
ing the demurrer and dismissing the bill. 


{Applicability of Act] 


The Act, of course, does not apply to in- 
terstate commerce, and is designed to pro- 
hibit sales below cost with reference to 
transactions on the part of wholesale and 
retail dealers made within the State. The 
Fair Trade Act was first enacted in this 
State by Chapter 212 of the Acts of 1935 
(subsequently repealed and reenacted by 
Chapter 239 of the Acts of 1937), and was 
intended originally to regulate contracts for 
the sale or resale of commodities bearing 
trade marks, brands or names of the pro- 
ducers or owners of such commodities, the 
same being in fair and open competition 
with like commodities of the same general 
class produced by others, to the end that the 
producer or manufacturer could maintain a 
minimum retail price on his product. That 
part of the Fair Trade Act relating to the 


1A per curiam decision was handed down by the same court on the same day in Middleman et 
al, v. Davis et al., stating that the facts and conciusions were similar to the Loughran Co. case. 
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above subject matter has been recently de- 
clared constitutional by this Court; Gold- 
smith v. Mead Johnson & Co., 176 Md. —, 
7 A. (2d) 176. Old Dearborn Co. v. Sea- 
‘gram Corp., 299 U. S. 183, 81 L. E. 109, 106 


A. L. R..1476; Factor v. Kunsman, 299 U. S. | 


198, 81 L. E. 122. 


[History of Sales Below Cost Acts] 


It was not until 1937, upon the passage of 

Chapter 211 by the Legislature that any 
attempt was made in this State to regulate 
sales below cost; and inasmuch as all of the 
provisions of Chapter 211 of the Acts of 
937 were repealed by Chapter 248 of the 
Acts of 1939 and new sections substituted 
therefor, our consideration of the instant 
‘case will be confined to the provisions of the 
latter Act. The Act defines in intricate 
detail the method by which the cost price 
to either the wholesale or retail dealer shall 
be determined, and applies to all transac- 
tions with reference to any product traded 
in, (a) as between wholesalers and retailers, 
and (b) as between the latter and consum- 
ers, respectively. Such parts of the Act as 
need be quoted are: 


“See. 116: It is hereby declared that adver- 
tisement, offer to sell, or sale of any merchan- 
dise, either by retailers or wholesalers, at less 
than cost as defined in this Act, or giving, 
offering to give or advertising the intent of 
giving away of any merchandise, either by 
retailers or wholesalers, or the advertising by 
retailers or wholesalers of brands or types of 
merchandise they are not prepared to supply, 
with the intent, effect or result of unfairly di- 
verting trade from or otherwise injuring a 
competitor, or with the result of deceiving any 
purchaser or prospective purchaser, substan- 
tially lessening competition, unreasonably re- 
.straining trade, or tending to create a monopoly 
in any line of commerce, is an unfair method 
of competition, contraiy to the public policy, 
and in contravention of the policy of this Act.’’ 

“Sec. 117: Any retailer, who shall in contra- 
vention of the policy of this Act, advertise, 
offer to sell or sell at retail any item of mer- 
chandise at less than cost to the retailer as 
defined in this Act, or any wholesaler who shall, 
in contravention of the policy of this Act, ad- 
vertise, offer to sell or sell at retail any item 
of merchandise at less than cost to the whole- 
saler as defined in this Act, or any retailer or 
wholesaler who shall, in contravention of the 
policy of this Act, give, offer to give or adver- 
tise the intent to give away any merchandise 
for the purpose of injuring competitors and 
destroying competition, or to advertise brands 
or types of merchandise they are not prepared 
to supply, shall be guilty of a misdemeanor and 
upon conviction thereof shall be punished by a 
fine of not more than $500.00 * * *’ 

“Sec. 118: In addition to the penalties pro- 
vided in this Act, the Courts of this State are 
hereby invested with jurisdiction to prevent 
and restrain violations of this Act, and it shall 
be the duty of the several State’s Attorneys, in 
their respective districts, to institute proceed- 
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ings in equity to prevent and restrain violations. 
Any person injured by any violation, or who 
may be threatened with loss or injury by rea- 
son of a violation of this Act, shall be entitled 
to sue for and have injunctive relief in any 
Court of competent jurisdiction, to prevent, re- 
strain and enjoin such violation or threatened 
violation. * * *” 


- And Sec. 119 exempts from the provisions 
of the Act, provided, however, the condi- 
tions set forth therein for the disposition 
thereof by the vendor be followed, (a) mer- 
chandise purchased at forced, bankrupt, 
close-out or other sale outside of the ordi- 
nary channels of trade, (b) merchandise sold 
in bona fide clearance sales, (c) perishable 
merchandise which must be sold promptly 
in order to forestall loss, (d) merchandise 
in imperfect or damaged condition, or the 
carrying in stock of which is being discon- 
tinued by the dealer; merchandise sold (e) 
upon the final liquidation of any business, 
(f) for charitable purposes, (g) on contract 
to governmental agencies, (h) in good faith 
to meet competition, and (i) at judicial sale. 


[Injunctive and Penal Remedies] 


As will be observed from the quoted ex- 
cerpts, the remedy against violations of the 
Act may be either penal or injunctive, or 
both. And for the purpose of establishing 
such violation vel non, the Act prescribes 
a formula by which the wholesale or retail 
dealer is to calculate the cost to him of the 
merchandise he sells. 


[Computation of Price] 


The basic element of this computation is 
the invoice cost or replacement cost to the 
dealer in the quantity last purchased by him, 
whichever is lower. This is modified. by 
certain deductions representing permitted 
discounts, and various additions representing 
specified actual or arbitrarily estimated ex- 
penses; the figure thus obtained being the 
minimum price at which the dealer may le- 
gally dispose of his wares within this State. 


[Purpose of Act] 


The purpose of the legislation is to pro- 
hibit below-cost sales, but not otherwise to 
regulate prices, and it is urged by the ap- 
pellants that the Act is justified as a valid 
and reasonable exercise of the police power 
of the State. On the other hand, it is con- 
tended that the Act contravenes the 14th 
Amendment to the Federal Constitution and 
Article 23 of the Maryland Declaration of 
Rights, which guarantee to citizens of this 
State, property rights of which they shall 
not be divested in manner other than by 
Obeid of law” or the “law of the 
and. 
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[Rule of Construction] 


At common law the right of the individual 
to dispose of his property or his services at 
such price as he and the purchaser may 
agree upon is firmly established, and inas- 
much as the Act now under consideration 
is in derogation of that common right, it 
must be strictly construed. In other words, 
we are not to infer that the Legislature in- 
tended to change common law principles 
beyond what is clearly expressed by the 
statute. ss 


[Due Process of Law and Freedom of 
Contract] 


Mr. Cooley, in his work on Constitutional 
Limitations, Vol. 2, 8th Ed., at Page 1226, 
says: “Freedom of contract is not abso- 
lute. It is subject to reasonable legislative 
regulation in the interest of public health, 
safety and morals, and, in a sense not resting 
merely on expediency, the public welfare. 
But restraints upon such freedom must not 
be arbitrary or unreasonable. Freedom is 
the general rule and restraint the exception. 
The legislative authority to abridge can be 
justified only by exceptional circumstances.” 
Chas. Wolff Packing Co. v. Court of Indus- 
trial Relations, 262 U. S. 522, 67 L. E. 1103, 
27 A. L. R. 1280; Com. v. Boston Transcript 
Co., 249 Mass. 477, 144 N. E. 400, 35 A. L. 
R. 1; Adkins v. Children’s Hospital, 261 U.S. 
525, 67 L. E. 785. The guarantee of due 
process simply demands that the law shall 
not be unreasonable, arbitrary or capricious, 
and that the means selected shall have a real 
and substantial relation to the object sought 
to be attained. Nebbia v. New York, 291 
U. S. 502, 78 L. E. 940, 89 A. L. R. 1469; 
12 Am. Jur. 277. 


Within the above limitations, “a State is 
free to adopt and enforce whatever eco- 
nomic policy may reasonably be deemed to 
promote public welfare, whether by pro- 
moting free competition by laws aimed at 
monopolies, or by curbing harmful compe- 
tition by fixing minimum prices.” Nebbia 
v. New York, supra; 12 Am. Jur. 278. By 
the latter authority it is said: “The due 
process of law clause in the 14th Amend- 
ment of the Federal Constitution does not 
make the statutes of the several States the 
test of what it requires. Herbert v. Louisiana, 
D7 2eUp Se G12, Alsls.nh..2/ 0,47 9-Ct. 103,48 
A. L. R. 1102. A State cannot make due 
- process of law anything which by its own 
legislation it chooses to declare as such. In 
other words, legislative fiat may not take 
the place of fact in the determination of is- 
sues involving life, liberty or property. 
Manley v. Georgia, 279 U.S. 1, 73 L. E. 575, 
49 S. Ct. 215. Purely arbitrary or capricious 


exercise of power whereby a wrongful and 


highly injurious invasion of property rights 
is practically sanctioned and the owner 
stripped of all real remedy is at variance 
with fundamental principles.” Truax v. Cor- 
rigan, 257 U.S. 312, 67 L. E. 254, 42 S. Ct. 
124, 27 A. L. R. 375; Fairmont Creamery 
Co. v. Minnesota, 274 U. S. 1, 71 L. E. 893. 


Numerous cases found in the reports of 
this Court justify the conclusion that our 
predecessors have consistently and zealously 
upheld and protected the right of the citi- 
zen to labor, to hold property and to con- 
tract with reference thereto, as well as his 
right of personal liberty. And except as to 
legislation enacted within the reasonable 
exercise of the police power and in the in- 
terest of the safety, health, moral, social or 
economic welfare of the body politic, this 
Court has at all times adhered to the prin- 
ciple of protecting the individual from un- 
warranted, unfair, burdensome, discriminatory 
and arbitrary legislation. Cases illustrative 
of these divergent principles are: 

Schneider v. Duer, 170 Md. 326,184 A. 914, 
in which a legislative enactment requiring 
that an applicant for barber’s license should 
be a graduate of the eighth grade and have 
completed a two-year course in a barber 
school or barber shop, with specifications as 
to what should be included in the course of 
instruction, was declared unconstitutional in 
that it imposed an arbitrary and discrimina- 
tory restriction upon the right to follow one’s 
vocation, although it is there recognized that 
the occupation of barberirfg is a trade or 
calling that may be subjected to police regu- 
lation so far as the health and safety of the 
public is concerned. State v. Tag, 100 Md. 
588, 60 A. 465; Criswell v. State, 126 Md. 
103, 944 A. 549. And Dasch v. Jackson, 170 
Md. 251, 183 A. 534, wherein a statute de- 
signed to regulate the pursuit of the 
business of paperhanging was declared un- 
constitutional upon the ground that the Leg- 
islature may not, under the cloak of police 
regulation, place unnecessary restrictions 
upon those desiring to engage in that voca- 
tion. 

Conversely, this Court has not hesitated, 
in cases void of arbitrary and discriminatory 
provisions, to give its approval to legislation 
such as the regulation of the business of 
plumbers, Singer v. State, 72 Md. 464; of the 
practice of dentistry, State v. Loden, 117 Md. 
373; on horse racing, Clark v. Harford Coun- 
tv, 118 Md. 608; of undertakers, Keller v. 
State, 122 Md. 677; of certain classes of coal 
dealers, Yarger v. State, 175 Md. 220; and of 
the practice of medicine, Manger v. Board of 
Examiners, 90 Md. 659. Similarly, the Su- 
preme Court has been guided by the same 
principles indicated it. the cited cases, in the 
construction of statutes involving the appli- 
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cation of the police power. In Tyson & Bro. 
vy. Banton, 273 U. S. 418, 71 L. E. 718, 58 A. 
L. R. 1236, concerning a price-fixing statute, 
the Court said: “It is urged that the statu- 
tory provision under review may be upheld 
as an appropriate method of preventing 
fraud, extortion, collusive arrangements be- 
tween the management and those engaged in 
reselling tickets, and the like. That such 
evils exist in some degree, in connection 
with the theatrical business and its ally, the 
ticket broker, is undoubtedly true, as it un- 
fortunately is true in respect of the same 
or similar evils in other kinds, of business. 
But evils are to be suppressed or prevented 
by legislation which comports with the Con- 
stitution, and not by such as strikes down 
those essential rights of private property 
protected by that instrument against undue 
governmental interference. * * * It is not 
permissible to enact a law which, in effect, 
spreads an all-inclusive net for the feet of 
everybody upon the chance that, while the 
innocent will surely be entangled in its 
meshes, some wrongdoers also may be 
caught.” And in Adams v. Tanner, 244 U. 
°*S. 590, 61 L. E. 1336, Ann. Cas. 1917-D 373, 
the Court said: “Happily for all, the fun- 
damental guaranties of the Constitution 
cannot be freely submerged if and whenever 
some ostensible justification is advanced and 
the police power invoked.” If, therefore, the 
statute is arbitrary, oppressive and unrea- 
sonable; if its enforcement will work greater 
hardship upon the public than that which it 
endures under existing conditions, the exer- 
cise of the power is wrongfully invoked. 
Furthermore, the right of injunctive remedy 
and the application of penal statutes should 
not be susceptible or doubt or conjecture. 
Miller’s Equity, Sec. 574; Hardesty v. Taft, 
23 Md. 572; Spencer v. Falls Road, 70 Md. 
136. “The Legislature, in the exercise of its 
power to declare what shall constitute a 
crime or punishable offense, must inform the 
citizen with reasonable precision what acts 
it intends to prohibit, so that he may have a 
certain understandable rule of conduct and 
know what acts it is his duty to avoid.” 14 
Am. Jur. 773, “Criminal Law,” Sec. 19. 16 
C. J. 67. Connolv v. General Construction Co., 
269" Wer S, 385; 70s, Ee. o22: 


[Uncertainties of Act as to Method of 
Determining Resale Price} 


Reverting to the provisions of Chapter 
248, Section 115 contains what are known as 
interpretation clauses, defining certain terms 
used in the Act. Subsection (d) thereof 
places this further restrictive qualification 
upon the method of cost calculation: “Sales 
to consumers, retailers and wholesalers at 
prices which cannot be justified by existing 
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market conditions within this State, shall 
not be used as a basis for computing costs 
with respect to sales by retailers and whole- 
salers.” It does not specifically state who 


_is to compute the cost referred to, but as 


the preceding sub-sections deal with the sin- 
gle subject of ascertainment of “cost” of 
merchandise to the dealer, inferentially the 
“cost” in this sub-section is identical with 
that earlier mentioned, although the lan- 
guage of Sub-section (d) may seem some- 
what obscure. 

‘Upon the dealer who would avoid trans- 
gressing the law there is thus placed the 
burden of first ascertaining what are the 
“existing market conditions,” then determin- 
ing whether those conditions justify a cer- 
tain price, and finally; upon the assumption 
that his analysis is correct and his judgment 
sound, utilizing that figure as a basis for his 
cost computation. 


But his conclusion is not controlling, for 


if his estimate of the situation be erroneous, 


and if in a judicial preceeding. it be subse-, 


quently determined, as a fact, that the “ex- 
isting market conditions” did not justify a 
certain price, then his calculation, being 
based thereon, is vitiated; the result being 
that he stands as a violator of the law. 

It matters not that he acted in good faith, 
that his opportunities for acquaintance with 
market conditions within the State were 
limited, or that he honestly believed that 
those conditions, as he knew them, justified 
a given price. 

True, Sec. 119 contains a saving exception 
with respect to transactions made in good 
faith, but that relates to the disposition of 
commodities after the minimum sale price is 
determined. Subsec. (d) of the interpreta- 
tion section deals with the preliminary steps 
necessary to properly fix that cost. 

The dealer takes a chance, and if he has 
accurately judged market conditions, and 
the relativity of prices to those conditions, 
he is clear of the law; but if not, he is open 
to its consequences, criminal and civil. 

Is the responsibility placed upon those 
who may be subject to the penalties of the 
Act of such a character as to constitute an 
unreasonable burden; and is this portion of 
the Act so defective as to render the legis- 
lation void in its entirety? 

It is apparent that this provision, relating 
to the method of computing cost, is a vital 
part of the foundation of the legislative 
structure; and, therefore, without regard to 
the other provisions, if it be held unconstitu- 
tional by reason of the uncertainty of its 
application, and its potential inequities, the 
other sections die with it. Such clauses 
sometimes cause more mischief than they 
were intended to avoid. Sutherland on Stat- 
utory Construction, p. 515. 
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[Other Statutes Held Invalid for Uncertainty] 


Statutes containing language subject to 
‘attack upon similar grounds have been con- 
strued by a number of Courts in various 
jurisdictions. 

In the District of Columbia a statute im- 
posing penalties upon a street railway com- 
pany if it operated its cars in such manner 
that they were “crowded,” was held void for 
uncertainty because it failed to define 
“crowded,” leaving the company to form its 
own conclusion in that respéct, which, if 
erroneous, did not prevent criminal prosecu- 
tion and punishment. U.S. v. Cap. Traction 
Co., 34 D. C. App. 592, 19 Ann. Cas. 68. 

In striking down the Lever Act, the Su- 
preme Court construed a Federal statute 
imposing penalties for making any “unjust 
or unreasonable rate or charge in handling 
or dealing in or with any necessaries” on the 
ground of uncertainty; U. S. v. Cohen Gro- 
ceryroon 2555Us SMSlaLE.4516,-14- A. L. 
R. 1045; Chief Justice White saying that 
the mere statement of the words rendered 
elaboration on the subject wholly unneces- 
sary. 

In Augustine v. State, 41 Tex. Crim. Rep. 
59, 52 S. W. 77, the Court held void for un- 
certainty a statute providing for a different 
venue in cases of murder by “mob violence.” 

In People v. Grogan, 260 N. Y. 138, 183 
N. E. 273, 86 A. L. R. 1266, a statute pro- 
hibiting driving an automobile in a manner 
which “unnecessarily interfered” with the 
use of the highway, or “unnecessarily en- 
dangered” users thereof, was held unconsti- 
tutional as being too vague and indefinite for 
enforcement. 

In Hewitt v. State Board of Med. Examrs., 
148 Calif. 590, 7 Ann. Cas. 750, a statute 
authorizing revocation of the license of a 
physician for making “grossly improbable 
statements” in business advertisements, 
without defining what should constitute such 
statements, was held void as being unreason- 


able, uncertain and indefinite; the Court say-. 


ing: “No rule is provided whereby he can 
tell whether the publication he makes will 
bring him with the ban of the provision or 
not. * * * After he has made the advertise- 
ment, an ex post factor judgment of the 
board shall determine whether his statement 
is ‘grossly improbable’ or not.” 

_ As stated in People v. Yonker, 351 Ill. 139, 
184.N. E. 228: “An Act to be valid must be 
complete when it leaves the Legislature.” 
And in Vallat v. Radium Dial Co., 360 Ill. 
407, 196 N. E. 485, 99 A. L. R. 607, in con- 
struing a statute requiring certain employers 
to provide “reasonable and approved devices, 
means or methods” for preventing industrial 


and occupational diseases, the Court held 
that portion of the Act void for indefinite- 
ness, Saying: 

“When it leaves the Legislature, a law must be 
complete in all its terms, and it must be defi- 
nite and certain enough to enable every person, 
by reading the law, to know what his rights 
and obligations are, and how the law will op- 
erate when put into execution.” 


The Act before us is so drafted as to em- 
brace all trade transactions within the State 
as between wholesale dealers and retail 
dealers, and as between the latter and con- 
sumers, involving every type of tangible 
personal property. In addition to that broad 
provision, it is designed to regulate such 
transactions to the end that such property 
may not be advertised, offered for sale, sold 
or given, as above indicated, at less than 
cost as defined by the Act, “with the intent, 
effect or result of unfairly diverting trade 
from or otherwise injuring a competitor, or 
with the result of deceiving any purchaser 
or prospective purchaser, substantially les- 
sening competition, unreasonably restrain- 
ing trade, or tending to create a monopoly 
in any line of commerce.” 

We are not unmindful that in some States 
Fair Trade Acts embracing certain of the 
above dubious terms have been sustained; 
but at the same time, similar terms in stat- 
utes of other States have failed to receive 
judicial approval. 


[Requirement of “Certainty” in Legislation] 

“In creating an offense which was not a 
crime at common law, a statute must, of course, 
be sufficiently certain to show what the Legis- 
lature intended to prohibit and punish, other- 
wise it will be void for uncertainty. Reasonable 
certainty, in view of the conditions, is all that 
is required, and liberal effect is always to be 
given to the Legislative intent when possible; 
but when the Legislature declares an offense 
in words of no determinate signification, or its 
language is so general and indefinite that it may 
embrace not only acts commonly recognized 
as reprehensible, but also others which it is 
unreasonable to presume were intended to be 
made criminal, the statute will be declared void 
for uncertainty.’’ 16 C. J. 67. 


In State v. Packard, Bamberger & Co., 123 
N. J. L. 180, 8 A (2d) 291, in declaring un- 
constitutional a statute designed to prohibit 
sales below cost and bearing striking anal- 
ogy to the statute now under consideration, 
it was said: “What is sought to be accom- 
plished by this Act? There is no require- 
ment of criminal or illegal intent or purpose. 
Indeed, the. Act may be violated without 
guilty knowledge. A retailer may not only 
ordinarily not sell below cost to him, but, 
if he seeks to meet competition, he must 
expertly study and determine that he is buy- 
ing under market.conditions that are justi- 
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fied, or that the price of a competitor, which 
he must meet, is ‘legal.’ It is apparent that 
the statutory inhibitions are uncertain and 
indefinite. The elements of the proscribed 
conduct it attempts to penalize_are not so 
clearly expressed that a person is informed 
of the course which is lawful for him to pur- 
sue. Action against an alleged offender 
thereunder would be arbitrary and unreason- 
able.” Commonwealth v. Zasloff, 137 Pa. 
Super. 86, 8 A (2d) 801. 


[Act Held Unconstitutional] 


When the far-reaching effect of such legis- 
lation is visualized, one is startled by its pos- 
sibilities. Geographical equations have no 
standing in the Act, and no trader embraced 
in its provisions can conduct his business at 
any time with any degree of certainty that 
he is not violating the law, whenever, in his 
own business discretion, he sells a commod- 
ity below cost, without first complying with 
unnecessary and burdensome regulations 
placed upon him for the purpose of bringing 
the transaction within the exemptions of the 
Act. He may have no knowledge that his 
below-cost transactions will injure any com- 


petitor within the reasonable radius or zone 
in which he condutts business, but: some- 
where or somehow, his below-cost sale has 
had the result of injuring a competitor in the 
far end of the State, and he has violated 
the Act. 

For the reasons stated, it is unnecessary to 
discuss the severability of the injunctive and 
penal features of the Act, pressed by the ap- 
pellants in their argument. We hold that it 
is in conflict with the Constitution of this 
State, and that such unconstitutionality 
strikes down both features of the same. 

It follows that there was no error in the 
decree appealed from and the same will be 
affirmed. 

The case of Benjamin Middleman, William 
Weise and Arthur L. Rosenberg, co-partners 
trading under the firm name of Middleman & 
Weise, v. E. Asbury Davis et al., No. 33, Jan- 
uary Term, 1940, involving the same ques- 
tions as those presented by the instant case, 
was submitted under the same arguments 
and briefs; and as the views set forth in this 
opinion are apnlicable to that case, the de- 
cree therein will also be affirmed. 


Decree affirmed, with costs. 
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United States District Court, Western District of Pennsylvania. March 18, 1940. 


_ A decree is entered by consent enjoining defendants from engaging in any combina- 
tion or conspiring to restrain interstate trade in plaster, lath and related materials by 
creating or operating any association of contractors maintaining a bid depository to fix the 
price of plaster and lath installation or to limit competition in bidding; from enforcin 
rules of such association by strikes or threats of strikes; from enforcing any Setbenibes 
resulting in uniform bids; from agreeing to limit employment of the members of de- 
fendant unions to contractors and others who are members of any asscciation or otherwise 
discriminating against contractors and others who are not members of such an associa- 
tion and who are in other respects willing to comply with lawful agreements between 
defendant unions and members of such association; from refusing to enter into labor 
contracts with any contractor who does not conduct both plastering and lathing business; 
from restraining the sale and installation of lath and plaster substitutes; and from denyin . 
to any contractor who has entered into an agreement with defendant union the privile : 
of selecting for employment union men who are at the time unemployed. oe 
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M. Neil Andrews and Frederic J. Casey, 
George Mashank, Acting United States Atto 


vania; Counsel for the Plaintiff. 


Special Assistants to the Attorney General; 
rney for the Western District of Pennsyl- 


David B. Pitler, Counsel for all the Defendants. 


Before N. McVicar, District Judge. 


Decree 


This cause coming on to be heard on this 
18th day of March 1940, the plaintiff being 
represented by George Mashank, Acting 
United States Attorney for the Western 
District of Pennsylvania, and M. Neil An- 
drews and Frederic J. Casey, Special As- 
sistants to the Attorney General, and the 
defendants being represented by their coun- 
sel, said defendants having appeared volun- 
tarily and generally and having waived 
service of process; 

It appears to the Court that the defend- 
ants have consented in writing to the mak- 
ing and entering of this decree; 

It further appears to the Court that this 
decree will provide suitable relief concerning 
the matters alleged in the complaint, and 
that by reason of the aforesaid consent of 
the parties it is unnecessary to proceed with 
the trial of the cause, or to take testimony 
therein, or that any adjudication be made of 
the facts. Now, therefore, without taking 
any testimony or evidence and in accordance 
with consent of counsel, it is hereby 

ORDERED, ADJUDGED AND DECREED AS FOL- 
LOWS: 

1. That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
To protect trade and commerce against un- 
lawful restraints and monopolies,” and acts 
amendatory thereof and supplemental thereto. 

2. That the defendants and each of them 
and each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 
behalf of the defendants, or any of them, 
are hereby perpetually enjoined and re- 
strained from unlawfully engaging in, carry- 
ing out, maintaining or extending, any 
combination or conspiracy to restrain inter- 
state trade or commerce in plaster, gypsum, 
lath, plywood, beaverboard, wallboard, big 
panel plasterboard and related materials by 
any unlawful means and (without limiting 
the generality of the foregoing) by doing, 

‘performing, agreeing upon, entering upon, 
or carrying out any of the following acts or 
things: 

(a) Creating, operating, or participating 
in the operation of any association of plas- 
tering and lathing contractors maintaining 
a bid depository or any similar plan or de- 
vice designed to maintain or to fix the price 


of plaster and lath installation or to limit 
competition in bidding on plaster and lath 
installations, or having the effect of limiting 
the awarding authority in the free choice 
of plastering or lathing contractors. 

(b) Enforcing or attempting to enforce 
compliance with rules and regulations of 
the defendant association by strikes or 
threats of strikes. 

(c) Enforcing or attempting to enforce 
any rule, regulation, by-law, agreement or 
understanding which results in the use of 
uniform cost estimates or contract prices 
on any particular plastering or lathing job. 
or project. 

(d) Agreeing to limit or limiting the em- 
ployment of the members of defendant unions 
to contractors, builders, or other persons 
who are members of any association of 
plastering or lathing contractors, or other- 
wise discriminating against any contractor, 
builder, or other person who is not a mem- 
ber of such an association, and who in all 
other respects is ready, willing, and able 
to comply with the terms of all lawful agree- 
ments between the defendant labor unions 
and members of such association and who 
has not previously violated his agreement 
with the defendant unions or been suspended 
or expelled from such defendant unions for 
violation of any of the lawful rules and 
regulations of such unions. 

(e) Refusing to enter into labor contracts 
with or to supply union labor to any con- 
tractor because such contractor does not 
conduct both plastering and lathing contract- 
ing business but specializes in one or the 
other. 2 

(f) Restraining, burdening, interfering 
with or hindering the sale and installation 
of lath and plaster substitutes, such as ply- 


- wood, beaverboard, wallboard, and big panel 


plasterboard, by any unlawful manner or 
means whatsoever or enforcing any rules, 
regulations or by-laws of any union or asso- 
ciation that have such effect. 

(g) Denying to any contractor who has 
entered into an agreement with the defend- 
ant unions the privilege of selecting for 
employment union workmen in good stand- 
ing who are at the time unemployed. 


3. That all constitutions, by-laws, resolu- 
tions, and agreements of the Employing 
Plasterers’ Association of Allegheny County 
and Journeymen Plasterers’ Local Union 
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No. 31, Operative Plasterers’ and Cement 
Finishers’ International Association of Alle- 
gheny County, Pa., and Local Union No. 33 
of the Wood, Wire, and Metal Lathers In- 
ternational Union of Pittsburgh, Pa., and 
vicinity, insofar as they authorize, provide 
for, or relate to a bid depository, or author- 
ize, provide for, or relate to any limitations 
of employment of members of the aforesaid 
unions to members of the aforesaid asso- 
ciation, or insofar as they authorize, pro- 
vide for, or relate to any of the other matters 
enjoined in this decree, are hereby declared 
illegal, void and of no force and affect. 

4. That the terms of this. decree shall be 
binding upon and shall extend to each and 
every one of the successors in interest of 
any and all of the defendants herein, and 
to any and all corporations, partnerships, 
firms and individuals who may acquire the 
ownership or control, directly or indirectly, 
of the property, business and assets of the 
defendants or any of them, whether by pur- 
chase, merger, consolidation, reorganization, 
or otherwise. j 

5. That for the purpose of securing com- 
pliance with this decree, authorized repre- 


sentatives of the Department of Justice shall, - 


upon the request of the Attorney General 
or an Assistant Attorney General, be per- 
mitted access, within the office hours of the 
defendants, to books, ledgers, accounts, cor- 
respondence, memoranda, and other records 
and documents in the possession or the 
control of the defendants, or any of them, 
relating to any of the matters contained in 
this decree; that any authorized representa- 
tive of the Department of Justice shall, sub- 


ject to the reasonable convenience of the 


defendants, be permitted to interview officers 


or employees of defendants, without inter- 
ference, restraint, or limitation by defend- 
ants; that defendants, upon the written 
request of the Attorney General, shall sub- 
mit such reports with respect to any of the 
matters contained in this decree as may 
from time to time be necessary for the 
proper enforcement of this decree. 

6. That jurisdiction of this cause and of 
the parties hereto is retained for the purpose 
of giving full effect to this decree and for 
the enforcement of strict compliance there- 
with, and for the further purpose of making 
such other and further orders and judg- 
ments or taking such other action as may 
from time to time be necessary. 

7. Provided, however, that nothing herein 
contained shall, with respect to any act not 
enjoined by this decree, prohibit, prevent, 
or curtail the rights of the defendant unions 
or either of them from picketing or threat- 
ening to picket, circularizing or disseminating 
accurate information or carrying on any 


‘other lawful activities against anyone, or 


with reference to any product when the 
defendant unions or their members have a 
strike, grievance, or controversy, nor shall 
it prevent said defendant unions from giving 
lawful support to the lawful activities of 
other labor unions or from lawfully seeking 
to attain’and carry out the legitimate and 
proper purpose and functions of a labor 
union. 


8. That plaintiff recover its costs. 


[{] 56,026] Avery Salt Company v. Federal Trade Commission. 
United States Circuit Court of Appeals, Fourth Circuit, March 23, 1940. 


A Federal Trade Commission order prohibiting a salt manufacturer from using the 
word “smoke” to describe salt sold for curing or flavoring meats, unless the salt is sub- 
jected to smoke from burning wood sufficiently to acquire its smoke effect, is modified to 
permit the manufacturer to use the terms “condensed smoke” or “liquid smoke” in stating 
ingredients of salt when there has been added a concentrate resulting from the destructive 
distillation of wood, where the application of such product is sufficient to impart a 


smoked flavor to the salt. 


Affirming as modified the order of the Federal Trade Commission Dkt. 2248 of 


October 17, 1939. 


Before PARKER, Soper, and Doste, Circuit Judges. 


The petitioner herein, having filed with 
this Court on, to wit, December 12, 1939, its 
petition to review and set aside an order to 
cease and desist issued by the Federal 
Trade Commission, respondent herein, under 
date of October 17, 1939, under the provi- 
sions of Section 5 of the Federal Trade 
Commission Act, and a copy of said peti- 
tion having been served upon the respondent 
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herein, and said respondent having thereafter 
certified and filed herein, as required by 
law, a transcript of the entire record in the 
proceeding lately pending before it, in which 
said order to cease and desist was entered, 
including all the evidence taken and the re- 
port and order of said respondent, and ex- 
cluding only, by stipulation of the parties, 
certain physical exhibits retained for con- 
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venience in the office of the respondent, at 
Washington, D. C.; and-brief and appendix 
on behalf of the petitioner having been filed 
herein on March 11, 1940; and the respond- 
ent having agreed that Paragraph (1) of its 
said order to- cease and desist, issued on 
October 17, 1939, may, by this Honorable 
Court, be modified by adding thereto the 
following proviso, to wit: 


Provided, that nothing in this order shall -pro- 
hibit the respondent from using the terms 
‘“‘condensed smoke"’ or ‘‘liquid smoke’”’ in enu- 
merating or stating the ingredients of such salt 
when-there has been added thereto a refined 
concentrate resulting from the destructive dis- 
tillation of wood, and where the application of 
such product is in sufficient quantity to impart 
to such salt the flavor of smoke— 


and that Paragraph (2) of said order may, 
by this Honorable Court, be stricken out 
in its entirety; and said modifications being 
acceptable to the petitioner herein; and said 
parties having filed herein their joint mo- 
tion asking this Honorable Court to enter 
a decree modifying said order, affirming 
said order as so modified, and commanding 
obedience to the terms thereof— 

Now, therefore, it is hereby ordered, ad- 
judged and decreed that said order to cease 
and desist be modified by adding to Para- 
graph (1) thereof the following proviso, to 
wit: 

Provided, that nothing in this order shall pro- 
hibit the respondent from using the terms 
“condensed smoke’”’ or ‘‘liquid smoke’’ in enu- 
merating or stating the ingredients of such salt 
when there has been added thereto a refined 
concentrate resulting from the destructive dis- 
tillation of. wood, and where the application of 
such product is in sufficient quantity to impart 
to such salt the flavor of smoke— : 
and by striking out in its entirety Para- 
graph (2) of said order, as follows, to wit: 

(2) Representing that its product described 
or designated as ‘“‘Avery Sugar Curing Smoke 
Salt’? does the complete job of curing and 
“smoking meat, or that meat by treatment with 


such product acquires therefrom the same taste 
or flavor or other properties or effects, as meat 
atquires from treatment with salt and subse- 
quent exposure to the smoke of burning wood 
during the process and course of its combustion. 


and that said order, as so modified, be, and 
the same hereby is, affirmed. 

_ And it is hereby further ordered, ad- 
judged and decreed that the petitioner, 
Avery Salt Company, its officers, repre- 
sentatives, agents and employees, in connec- 
tion with the offering for sale, sale and 
distribution of salt in interstate commerce, 
as commerce is defined in the Federal Trade 
eee Act, forthwith cease and desist 
rom: 


Using the word ‘‘smoke,’’ or any other word 
or words signifying smoke, or implying use of 
smoke, to designate or describe salt offered for 
sale, or sold, for curing, preserving, smoking, 
or flavoring meats, unless the salt so described 
or designated has been or is directly subjected 
to the action and effect of the smoke from 
burning wood during the process and course of 
its combustion sufficiently to acquire from such 
source alone all of its smoke or smoke effects 
for use in curing, preserving, smoking or flavor- 
ing meats; provided, that nothing in this order 
shall prohibit the petitioner from using the 
terms ‘‘condensed smoke’’ or ‘‘liquid smoke’’ 
in enumerating or stating the ingredients of 
such salt when there has been added thereto a 
refined concentrate resulting from the destruc 
tive distillation of wood, and where the appli- 
cation of such product is in sufficient quantity 
to impart to such salt the flavor of smoke. 

_ And it is hereby further ordered, ad- 
judged and decreed that the petitioner, 
Avery Salt Company, shall, within ninety 
(90) days after the entry of this decree, file 
with the Federal Trade Commission a re- 
port in writing setting forth in detail the 


‘manner and form in which it has complied 


with this decree. 

And it is hereby further ordered, ad- 
judged and decreed that the Federal Trade 
Commission, respondent herein, shall modify 
its said order to cease and desist as herein- 
above set forth in this decree. 


[1 56,027] United States of America v. Underwood Elliott Fisher Company of -Dela- 


ware; Underwood Elliott Fisher Company of New Jersey; 
L. C. Smith & Corona Typewriters, Inc.; 


Typewriter Co., Inc.; 


Remington Rand, Inc.; Royal 
Phillip D. Wagoner; 


James H. Rand, Jr.; Edmund C. Faustmann and Hurlbut W. Smith. 
United States District Court, Southern District of New York. April.23, 1940. 


Discrimination in the sale of typewriters by granting discounts on 
number of typewriters in use by a purchaser is enjoined in a consent decree, 


the basis of the, 
provided 


that the prohibition shall be of no effect in the event of a declaration by a commission or 
court, which is either acquiesced in by the government or from which no appeal is taken, 
that such discrimination is not in violation of the Robinson-Patman Price Discrimi- 


nation Act. 
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Civil proceedings by the United States against defendant typewriter manufacturers 
brought under the Sherman Anti-Trust Act are terminated by entry of a consent decree 
enjoining the defendants from agreeing or conspiring to fix or maintain uniform prices 
and trade-in allowances on the sale of typewriters, from obstructing others in the manu- 
facture and sale of typewriters, and from removing from the market used typewriters for 
the purpose of eliminating competition. The decree also enjoin price cutting for the purpose 
of eliminating a competitor. 

John T. Cahill, United States Attorney for the Southern District of New York; Thurman 
Arnold, Assistant Attorney General; Berkeley Henderson, A. H. Feller, Robert E. Sher, 
Herbert Borkland, Special Assistants to the Attorney General; Attorneys for Plaintiff. 


Donovan, Leisure, Newton & Lombard; Simpson, Thatcher & Bartlett, Attorneys for 
Underwood Elliott Fisher Co. (Del.), Underwood Elliott Fisher Co. (N. J.) and Phillip D. 
Wagoner; Sullivan & Cromwell, Attorneys fot Remington Rand, Inc. and James H. Rand, 
Jr.; Alva Collins, Attorney for Royal Typewriter Co., Inc., and Edmund C. Faustmann; 
Milbank, Tweed & Hope, Attorneys for L. C. Smith & Corona Typewriters, Inc., and 


Hurlbut W. Smith. 
Before GODDARD, ‘District Judge. 


Final Decree 


I. The United States of America filed its 
petition herein on April 20, 1940; each of the 
defendants appeared and filed their answers 
to such petition, and asserted the truth of 
their answers and their innocence of any 
violation of law; no testimony having been 
taken, each of the defendants consented to 
the entry of this decree without any findings 
of fact, upon condition that neither such 
consent nor this decree shall be evidence, 
admission or adjudication that they have 
violated any statute of the United States; 
and the United States of America by its 
counsel having consented to the entry of this 
decree and to each and every provision 
thereof, and having moved the Court for 
this injunction, 

Therefore, it is ordered, adjudged and de- 
creed as follows: 


[Jurisdiction] 


II. That the Court has jurisdiction of all 
persons and parties hereto; and for the pur- 
poses of this decree and proceedings for the 
enforcement thereof, and for no other pur- 
pose, that the Court has jurisdiction of the 
subject-matter hereof and the petition states 
a cause of action against the defendants 
under the Act of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies”. 


[“Typewrtter’ Defined] 
III. Whenever the word “typewriter” is 
used hereinafter, it shall be understood to 


mean a typewriting machine designed to be 
used primarily for letter writing. 


[Price-Fixing Enjoined} 

IV. The defendants and each of them, 
their successors, officers, directors, managers 
employees and agents, be and they hereby 
are perpetually enjoined and restrained from 
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agreeing, combining or conspiring among 


_themselves or any of them or with any other 


manufacturer of typewriters: 

‘(1) To fix or determine the prices to be 
charged in the sale of typewriters or the trade- 
in allowances to be granted on used typewriters; 
or 

(2) To maintain or adhere to uniform prices 
or allowances in the sale of typewriters; or 

(3) To make uniform changes in prices or al- 
lowances in the sale of typewriters; or 

(4) To prevent, obstruct, retard, or restrain 
any change in prices or allowances in the sale 
of typewriters; or 

(5) To refrain from competing with each 
other in the sale of typewriters; or 

(6) To cut or manipulate prices in the sale 
of typewriters; or 


[Competition] 


<7) To obstruct, restrain, or prevent any indi- 
vidual, corporation or association from under- 
taking to manufacture and sell typewriters; or 

(8) To break up or otherwise remove per- 
manently from the market the used typewriters 
of any manufacturer traded in ‘on the sale of 
new typewriters for the purpose of eliminating 
a competitor from the business of the manufac- 
ture and sale of typewriters; or 

(9) To investigate, inquire into, discuss or ob- 
tain disclosures, orally or in writing with re- 
gard to the prices or allowances to be made by 
any competitor in the sale of typewriters; or 

(10) That one of the defendants or any other 
manufacturer of typewriters shall purchase from 
another defendant or other manufacturer of 
typewriters all or substantially all of the used 
typewriters of the former’s make which have 
been taken in trade upon the sale of new type- 
writers, for the purpose of maintaining or 
stabilizing the prices of typewriters. 


Nothing contained herein shall be con- 
strued to restrain or prohibit any defendant, 
its successors, officers, directors, managers, 
employees and agents from doing any of 
the foregoing with respect to the individual 
business of each corporate defendant and its 
successors, except as hereinafter provided. 
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[Other Activities Enjoined] 


V. The defendants and each of them, 
their successors, officers, directors, managers, 
employees and agents, be and they hereby 
are perpetually enjoined and restrained from 
taking any action individually: 

(1) To cut or manipulate pricés in the sale of 
typewriters for the purpose of eliminating a 
competitor from the business of the manufac- 
ture and sale of typewriters; or 


(2) To break up or otherwise remove per- 
manently from the market the used typewriters 
of any manufacturer traded in On the sale of 
new typewriters for the purpose of eliminating 
a competitor from the business of the manufac- 
ture and sale of typewriters. 


[Price Discrimination] 


(3) To discriminate in price in the sale of 
typewriters among purchasers by granting dis- 
counts, allowances or concessions on the basis of 
the number of typewriters in use by a pur- 
chaser. The provisions of this paragraph shall 
be of no effect in the event of a declaration by a 
commission or court, which is either acquiesced 
in by the government or from which no appeal 
or other proceeding for review is taken by the 
government, that such discrimination is not in 
violation of Section 2 of the Clayton Act as 
amended by the Act of June 19, 1936, known 
as the Robinson-Patman Act, or in the event of 
the repeal of those provisions of Section 2 of the 
Clayton Act which were added thereto by the 
said Robinson-Patman Act. Nothing contained 
in this paragraph shall apply to the sale of type- 
writers to a bona fide school to be used in 
teaching typewriting. 


[Patent and Copyright Laws] 
VI. Nothing in this decree shall be con- 


strued to affect the rights or obligations of. 


the defendants under any inventions, patent 
applications, patents, copyrights or trade- 
marks, or agreements (whether of license or 
otherwise) in connection therewith respect- 
ing typewriters; but whereas the parties may 
be in disagreement as to the validity under 
the anti-trust laws of certain provisions of 
agreements providing for the licensing and 
cross-licensing of patents respecting type- 
writers and parts thereof, this decree shall 
be without prejudice to the rights of the 
plaintiff to institute an appropriate action to 
determine the validity of such provisions or 
the rights of defendants to contest such 
action. 


[Access to Records] 


VII. For the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General and on rea- 
sonable notice to the defendants made to 
the principal office of the defendants, be 
permitted (i) reasonable access, during the 


office hours of the corporate defendants, to 
all books, ledgers, accounts, correspondence, 
memoranda and othet records and docu- 
ments in the possession or under the control 
of the defendants, relating to any of the 
matters contained in this decree, (ii) sub- 
ject to the reasonable convenience of the 
defendants and without restraint or inter- 
ference from them, to interview officers or 
employees of the corporate defendants, who 
may have counsel present, regarding any 
such matters; and the corporate defendants, 
on such request, shall submit such reports 
in respect of any such matters as may from 
time to time be reasonably necessary-for the 
proper enforcement of this decree; provided, 
however, that information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative .of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party or as otherwise required 
by law. 


[Acquisition of Stock of Competitor] 


VIII. No defendant shall acquire owner- 
ship or control directly or indirectly by 
means of stock ownership, purchase of assets, 
or otherwise, of the whole or a major part 
of the domestic typewriter manufacturing 
business or domestic typewriter plant of any 
competitor engaged as a going concern in 
the continental United States in the manu- 
facture and sale of typewriters, provided, 
that in case any such acquisition is desired, 
a petition may be presented to this Court 
stating the reasons therefor, and, unless the 
Court, upon investigation of all of the cir- 
cumstances of the case, and after such notice 
to the Attorney General as the Court may 
direct, but not less than 60 days, to provide 
opportunity to the Attorney General to be 
heard, shall determine that such acquisition 
will be a violation of the anti-trust laws, 
then jurisdiction is reserved and the Court 
shall enter an order permitting the same. 


[Retention of Jurisdiction] 

IX. Jurisdictiun of this cause is retained 
for the purpose of enabiing any of the par- 
ties to this decree to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction of or carrying out 
of this decree, for the modification thereof 
(including, but without being limited to, any 
modification upon application of the defend- 
ants or any of them in order to conform 
this decree to any Act of Congress enacted 
or repealed after the date of entry of this 
decree), for the enforcement of compliance 
therewith and for the punishment of vio- 
lations thereof. Whenever obligations are 
imposed upon the defendants by the laws or 
regulations of any State with which the: 
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defendants by law must comply in order 
to do business within such State, the Court 
upon application of the defendants or any 
of them, shall from time to time enter 
orders relieving the defendants from com- 
pliance with any requirement of this decree 
in conflict with such laws or regulations, 
and the right of the defendants to make 
such application and to obtain such relief 
is expressly granted. 


[Territorial Limit of Decree] 
%&. This decree shall have no effect with 
respect to defendants’ acts and operations 


without the continental United States or to 
their acts and operations within the conti- 
nental United States relating exclusively to 

acts and operations without the continental 

United States provided, however, that noth- 

ing in this paragraph shall be construed tu 

permit any action which is or, becomes un- 

lawful under-any existing or future law of 

the United States or of any political sub- 

division thereof. 


[Effective Date of Decree) : 


XI. This decree shall go into effect 60 
days after the date of entry hereof. 


tf 56,028] United States of America v. National Container Association; American 


Box Poard Company; Downing Box Company; Eddy Paper Corporation; Federal Con-: 
tainer Company; Fort Wayne Corrugated Paper Company; Robert Gair Company, Inc.; 
Gaylord Container Corporation; Hinde & Dauch Paper Company; Hummel & Downing 
Company; Inland Container Corporation (Indiana); Iowa Fibre Box Company; The 
Jackson Box Company; Kieckhefer Container Corporation; F. J. Kress Box Company; 
Lawrence Paper Company; Loy-Lange Box Company; National Container Corporation 
(Delaware): Niagra Corrugated Container Company; Incorporated Rochester Folding 
Box Company; St. Louis Basket & Box Corporation; Scharff-Koken Manufacturing Com- 
pany; The Stevenson Corporation (Doing Business as Stevenson, Jordan & Harrison); 
Superior Paper Products Company; Wabash Fibre Box Company; Waldorf Paper Products 
Company. 


United States District Court, Southern District of New York. April 23, 1940. 


Proceedings under the Sherman Anti-Trust Act commenced by the United States 
against fibre box manufacturers are terminated by entry of a consent decree enjoining 
defendant from agreeing or conspiring to formulate, take part in or attempt to enforce 
any plan, the effect of which is to limit the production of fibre shipping containers to 
predetermined quotas, to fix or maintain prices for such containers or to make use of 
predetermined prices. It is provided, however, that defendants may gather and dis- 
seminate information as to trade costs, volume of production, past prices, methods of 
computing prices without, however, specifying the selling price to be charged for con- 
tainers, and engage in other similar practices in so far as they are not prohibited by law. 


Thurman Arnold, Assistant Attorney General; John T. Cahill, United States Attorney; 
Frank H. Elmore, Jr., Christopher Del Sesto, Manuel M. Gorman, Samuel E. Neel, Special 
Assistants to the Attorney General; Attorneys for the Plaintiff. 


Webster & Garside; Simpson, Thatcher & Bartlett; Parker Newhall of Larkin, Rath- 
bone & Perry; Charles E. Frohman; Saul & Marshall M. Bernstein; Wise, Corlitt & 
Canfield; Mitchell, Taylor, Capron & Marsh; Attorneys for the defendants. 


Consent Decree it is unnecessary to proceed with the trial 


The United States of America filed its 
complaint herein April 20, 1940; each of the 


above-named defendants appeared and filed 
its answer to such complaint; no testimony 
having been taken, each of said defendants 
consents to the entry of this decree, without 
any findings of facts, on condition that neither 
such consent nor this decree’shall be evi- 
dence, admission, or. adjudication that it has 
violated any law of the United States; and 
the United States, by counsel, having con- 
sented to the entry of this decree and to each 
and every provision thereof, and having 
moved for this injunction; 

And it appearing that by virtue of the 
attached consents of said defendants, and 
the acceptance of the same by the plaintiff, 
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of the action, or to take testimony therein, 
or to make findings of fact, or to adjudicate 
the issues presented by the pleadings; 

Now, therefore, before any testimony has 
been taken, and without any findings oi fact 
or adjudication of the issues, and upon the 
consent of all parties hereto, it is hereby 
Ordered and Decreed as follows: 


[Jurisdiction] 


1. The Court has jurisdiction of the par- 
ties to this decree; and for the purpose of 
this decree and proceedings for the enforce- 
ment thereof, and for no other purpose, the 
Court has jurisdiction of the subject matter 
hereof, and the complaint states a cause of 
action against said defendants, and each of 
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them, under Section 1 of fhe Sherman Act 
Gouliy Su CeAcSecn1): 


[Activities Enjoined] 


2. Said defendants, their successors, mem- 
bers, directors, officers, agents, and employees, 
and all persons acting under, through, or 
for them, be, and they hereby are, enjoined 
and restrained from agreeing, combining, or 
conspiring among themselves or with any 
other manufacturer of corrugated or solid 
fibre shipping containers. 


-_ 


[Production Quotas] 


(a) to limit production of corrugated or solid 
fibre shipping containers to predetermined 
quotas; 

(b) to formulate, promote, or take part in any 
plan for prorationing of business, or the 
equitable sharing of available business, the pur- 
pose or effect of which is to limit the production 
of such containers to such quotas; 

(c) to determine the volume of business of 
manufacturers of such containers for any period 
or -périods for the purpose of establishing such 
quotas; ; 

(d) to collect, compile, or compare data re- 
specting production, sales, orders, shipments, 
or deliveries of such containers for the purpose 
of determining whether manufacturers of such 
containers have adhered to, or are adhering to, 
such quotas; 

(e) to distribute production, shipment, or 
price data in such form as to indicate that a 
manufacturer of such containers is or is not 
adhering to any such quota; 

(f) to prevent or discuss, at meetings of 
manufacturers of such containers, or elsewhere, 
or by correspondence or otherwise, production, 
shipment, or price data in such form or manner 
as to indicate that a manufacturer of such con- 
tainers has exceeded any such quota, or that it 
showld limit present or future production so as 
to be eras any such quota; 

(=) to examine or audit the production, ship- 
ment, or price records or accounts of manufac- 
turers of such containers for the purpose of 
securing adherence to any such quota; 

-- (h) to allocate, or to refrain from soliciting, 
- customers of manufacturers of such containers, 

or to SHocate markets or marketing territories 
among.*the several manufacturers of such con- 
~ tainers; 


[Price Fixing] 


(i) to fix or maintain prices for such con- 
tainers; 

(j) to use, or to promote the use of, an esti- 
mating manual, or any other handbook or de- 
vice, for the purpose of fixing or maintaining 
the prices of such containers; 

(k) to use, or to promote the use of, predeter- 
mined prices for materials, manufacturing _op- 
erations, or delivery in 

(i) estimating or pricing such containers, or 

(ii) analyzing production, price, sales, order, 
shipment, or delivery data of manufacturers of 
such containers for the purpose of fixing or 
maintaining the prices thereof of two or more 
manufacturers; 

(1) to examine or audit the production, ship- 
ment, er price records or accounts of manufac- 


turers- of such containers for the purpose of 
fixing or maintaining the prices of such con- 
tainers; 

(m) to compel a manufacturer of such codn- 
tainers 

(i) to submit copies of invoices to a trade 
association or like agency, or 

Gi) to name or identify any customer account 
in connection with the submission of invoices to 
such trade association or agency; 

(n) to authorize a trade association or like 
agency to disclose customer invoices (or data as 
to individual transactions with customers), 
which have been submitted by a manufacturer 
of such containers to such trade association or 
agency, to a competitor of such manufacturer. 


[Activities in Which Defendants May 
Participate | 


3. Nothing contained in this decree limits 
the right of said defendants, their successors, 
members, directors, officers, agents, and em- 
ployees, and all persons acting under, through, 
or for them, or any of them, to do, or to 
cooperate in doing, any act, or to engage in 
any practice, not enjoined by this decree, 
including but not limited to the following: 

(a) gathering, auditing, and disseminating in- 
formation as to the cost of manufacture of 
corrugated and solid fibre containers, the vol- 
ume of production and shipment, the actual 
price (or base price derived from actual price) 
which the product has brought in past transac- 
tions, stocks of merchandise and materials on 
hand, approximate cost of transportation, and 
any other facts pertaining to the condition or 
operation of the industry, and meeting to dis- 
cuss such information and statistics without, 
however, reaching or attempting to reach any 
agreement or any concerted action with respect 
to prices or production of such containers; 

(b) promoting the application of uniform ‘cost 
accounting to the manufacturing, estimating, 
and sales policies and practices of manufacturers 
of such containers; 

(c) compiling, publishing, and circulating, in 
the form of a currently revised loose leaf in- 
dustry, manual, handbook, or ofherwise, rec- 
ommended formulas, methods, systems, or 
procedures, and illustrations thereof, for the 
computation of selling prices of such containers 
without, however, in any such industry manual 
or handbook, specifying or recommending the 
selling price to be charged for any such con- 
tainers, the price to be charged for freight or 
any manufacturing operation or material used 
in the manufacture of such containers, or rate 
of profit to be included by any manufacturer in 
the selling price of any such containers; 

(d) compiling, publishing, and circulating, in 
any form, current data as to the cost of the 
materials, operations, and other elements that 
go into the manufacture, sale, and delivery of 
such containers, provided, however, that such 
cost data shall not consist exclusively of aver- 
age (or weighted average) costs of two or more 
manufacturers and that the cost of any indi- 
vidual manufacturer shall not be so identified 
by name or otherwise in any trade association 
publication as to be made known to its com- 
petitors; 

(e) exchanging information as to 

(i) credit, and 
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(ii) specific current contracts for the sale of 
such containers for the sole purpose of avoiding 
interference with such contracts. 


4. Nothing contained in this decree limits 
the right of a defendant to issue and circu- 
late lists of current prices charged for its 
corrugated or solid fibre containers provided 
such lists are made available to the trade 
and competitors. 


5. Nothing contained in this decree shall 
apply to 

(a) any agreement between 

(i) a manufacturer of such containers and its 
subsidiaries, 

(ii) a manufacturer and companies associated 
through common ownership or operating man- 
agement, or 

(iii) the subsidiaries of any such manufac- 
turer; . 

(b) the conduct of the individual business of 
any defendant; ' 

-(c) manufacture other than the fabrication of 


shipping containers out of corrugated or solid 
fibre board; 

(d) operations or activities of the defendants 
outside the United States, its Territories and 
the District of Columbia, or to their opera- 
tions or activities within the United States, its 
Territories and the District of Columbia, which 
relate exclusively to foreign countries; : 

(e) agreements or arrangements permitted by 
Section 1 of the Sherman Act as amended by. 
the Act of August 17, 1937, commonly called 
the Miller-Tydings: Act, or by the patent laws. 


[Access to Records] 


6. For the purpose of securing compli- 
ance with this decree, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on the written 
request of the Attorney General or an Assist- 
ant Attorney General and on reasonable no- 
tice as to time and subject matter, be 
permitted (i) reasonable access, during the 


® 3 = 
office hours of said defendants, to all books, 
ledgers, accounts, correspondence, mem- 
oranda, and other records and documents in 
the possession or under the control of said 
defendants, relating to any of the matters 
enjoined by this decree, (ii) subject to the 
reasonable convenience of said defendants, 
and without restraint or interference from 
them, and subject to any legally recognized 
privilege, to interview officers or employees 
of said defendants, in the presence of coun- 
sel, regarding any such matters; and said 


_defendants, on such request, shall submit 
‘such reports in respect of any such matters 


as may from time to time be reasonably 
necessary for the proper enforcement of this 


‘decree; provided, however, that information 


obtained by the means permitted in this 
paragraph shall not be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings in 
which the United States is a party or as 
otherwise required by law. ; 


[Retention of Jurisdiction] 


7. Jurisdiction of this action is retained 
for the purpose of enabling any of the par- 
ties to this decree to apply to the Court at 
any time for such further orders or direc- 
tions as may be necessary or appropriate in 
relation to the construction of or carrying 


out of this decree, for the modification there-: 


of (including, without limitation, any modi- 
fication upon application of said defendants, 
or any of them, required in order to conform 
this decree to any act of Congress enacted 
after the date of entry of this decree or to 
the laws or regulations of any State), for 
the enforcement of compliance therewith 
and the punishment of violations thereof. 


[ 56,029] Acme Distributing Company v. Emil Thoni, Jr. 


Court of Appeals of Tennessee, Middle Section at Nashville. 


In a suit to enjoin an alleged violation of the Tennessee Unfair Sales Act, which 
requires that the sale price of commodities shall include the “minimum cost of distribution 
by the most efficient retailer” and prohibits sales below cost with intent to stifle competi- 
tion, a gasoline retailer is held not guilty of violating the Act on the ground that com- 
plainant’s evidence failed to establish the minimum cost of distribution of gasoline by the 


most efficient retailer. 


The “distribution cost” of gasoline is not established by testimony of representatives 
of large corporations selling other commodities and services as well as gasoline and oil 
where the testitnony as to distribution costs was based on the business as a whole and 
no attempt was made to determine the part of distribution cost attributable to gasoline 


alone. 


September 9, 1939. 


Jordan Stokes III, of Nashville, Attorney for Acme Distributing Company.- 
Norman Farrell, of Nashville, Attorney for Emil Thoni, Jr. 
Before CROWNOVER, JUDGE, FAw, P. J. and Fe ts, J. 
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[Basis-of Suit] 


Crownover, J.: This suit is based upon 
Chapter 69 of the Acts of 1937 (Williams’ 
Code, secs. 6770.7-6770.13), known as the 
“Unfair Sales Act,” which prohibits the sell- 
ing of commodities or articles of merchan- 
dise below cost with the intent to stifle fair 
competition, 


[Unfair Sales Act] 


Section 1 of the Act defines the terms 
_used in the Act.— 


Section 2 provides as follows: 

“It is hereby declared that advertising, offers 
to sell or sales by retailers or wholesalers at 
less than cost as defined in this act, with the 
intent or effect of inducing the purchase of 
other merchandise or of unfairly diverting trade 
from a competitor or otherwise injuring a com- 
petitor, impair and prevent fair competition, 
injure public welfare, and are unfair compe- 
tition and contrary to public policy, where the 
result cf such advertising, offers or sales is to 
tend to deceive or mislead any purchaser or 
prospective purchaser or to substantially lessen 
competition or unreasonably restrain trade or 
tend to create a monopoly in any line of com- 
merce. It is further declared that such adver- 
tising, offers or sales by any retailer or 
wholesaler with such intent or effect or result 
are in contravention of the policy of this act.”’ 


Subsection a of section 1 provides that the 
minimum selling price by any retailer shall 
be the cost of the commodity plus a mark- 
up amounting to not less than the minimum 
cost of distribution by the most efficient 
retailer. 


[Facts of Case] 


The bill in this cause was filed by the 
Acme Distributing Company, a corporation 
engaged in selling at retail gasoline and oil 
in Davidson County, against Emil Thoni, 
Jr., who operated a station selling at retail 
gasoline and oil in Davidson County, to 


restrain Thoni from selling gasoline at less 
than the cost price plus a “mark-up” of 
15% (‘the minimum cost of distribution by 
the most efficient retailer”), it being con- 
tended that the defendant was selling gaso- 
line at less than cost plus the cost of 
distribution by the most efficient retailer, 
with the intent and effect of inducing the 
purchase of other merchandise at or above 
market price and deceiving the public, and 
with the intent of unfairly diverting trade 
from complainant and destroying or lessen- 
ing competition. 


[Act Claimed Unconstitutional] 


A demurrer was filed by the defendant on 
the ground that said Act was unconstitu- 
tional and should be so declared. 


[Contentions of Defendant] 


The defendant also answered denying that 
he was selling gasoline at less than cost plus 
cost of distribution, and that the price at 
which he was selling same was fixed “with 
the intent of inducing the purchase of other 
merchandise,” or of “unfairly diverting trade 
from a competitor,” and charging that the 
complainant had come into court with un- 
clean hands, in that it was selling gasoline 
at the same price as defendant and giving a 
rebate, and that this suit was the result of 
a combination of his, competitors to put him 
out of business because he had refused to 
enter into an agreement with them to in- 
crease the price of gasoline in Nashville. 

The chancellor overruled the demurrer 
and granted the injunction as prayed. 


[Findings of the Lower Court] 


The chancellor found: 

“1, That Complainant fails to prove by a clear 
preponderance of the evidence or at least that 
it has not clearly shown by proof that defendant 
sold his 65 octane gas at a price below. cost to 
the retailer as defined by the Act of 1937, Chap- 
ter 69. 

“The Court is of opinion that the burden 
rested upon the complainant to show this with 
reasonable certainty, and that it has failed in 
that regard. 

“The Court is of the opinion that the evidence 
shows that defendant, while operating his. filling 
station, made a profit and it appearing that 
defendant has for quite a length of time sold 
gas at the prices complained of by complainant, 
it is evident that he did not sell at a loss. 

“2. There is no evidence warranting the 
conclusion that defendant fixed and adhered to 
his gas prices for the purpose of-injuring com- 
plainant or other competitors in the legal sense, 
or that he did it with the intent to destroy 
competition; and further that his persistence 
did not result in destroying competition or fos- 
tering a monopoly. There is no proof that 
defendant had any specific intent to injure com- 
plainant nor is there any evidence warranting 
tthe conclusion that defendant’s method of doing 
business was the cause of complainant’s slump 
in income. 

“3, The averment that defendant sold the 
identical gases for different prices is not sus- 
tained by the evidence, on the contrary it is 
shown that defendant was able to produce a 
blended gas that had a lower potentiality than 
his undiluted high test gas. 

‘4. There is no evidence warranting the con- 
clusion that defendant ever enticed customers 
into his place and misled them about the price 
or the quality of his goods, nor is there any 
evidence that he sold lubricating oil or other 
products to his customers at higher prices than 
those prevailing in the neighborhood. 

“The Court states that if the cost to the re- 
tailer,, as shown by complainant’s proof, be 
accepted as controlling, then complainant itself 
has undoubtedly been selling its gas below cost 
and this fact and finding is an additional reason 
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why complainant should be denied any injunc- 
tive relief. 3 2 

“S| The Court finds in conclusion that com- 
plainant and defendant are in a district in which 
there is much striving for business and possible 
price cutting,’ but this does not warrant the 
finding and the Court does not find, that de- 
fendant in his efforts to maintain his price level, 
intended to destroy competition or injure any 
particular competitor or create a monopoly or 
aid in creating one. 


“Defendant has shown himselJf to be a most: 


efficient retailer in his community. He proves 
that his cost of distribution was quite small. 
He likewise has advantages and immunities 
which bore materially upon the cost of running 
a business, which advantages and immunities 
are not to be taken away from him by force 
of the Act of the Legislature. 


“6, The cost of distribution should not be 


estimated upon the aggregate cost of the prod- 
uct. There is no justification for adding to the 
cost price the additional percentage for dis- 
tribution. For instance there should not be a 
six per cent addition to the original fifteen per 
cent or sixteen per cent of the original cost. 


This percentage should be estimated with ref-— 


erence to the price paid by the retailer for 
the product at the time it is delivered to hirf. 

“The evidence respecting the cost of the prod- 
uct here is not specific enough in that it has 
reference to the cost of selling lubricating oil 
or tires and other equipment. There is no 
direct proof bearing upon the question of the 
proportion of the expense that should be borne 
by the gasoline.”’ 


And he dismissed the complainant’s bill - 


and dissolved the injunction. 


[Assignment of Errors] 


The complainant excepted to said decree 
and appealed to this Court and has assigned 
errors, which are, in substance, as follows: 

(1) The chancellor erred in failing to find that 
the defendant Thoni was selling gasoline at less 
‘than cost plus the cost of distribution by the 
most efficient retailer. A 

(2) The chancellor erred in holding that there 
was no evidence to warrant the conclusion that 
defenedant’s price was fixed with the intent of 
unfairly diverting trade from complainant. 

(3) The chancellor erred in holding that there 
was no evidence warranting the conclusion that 
the defendant enticed customers into his place 
by advertising a low price on 65 octane gasoline 
and thus misled them about the quality or price 
of his goods. 

(4) The chancellor erred in finding that com- 
plainant was guilty of violating the Unfair Sales 
Act in selling gasoline at less than cost plus 
the cost of distribution. 


The defendant Thoni assigned several er- 
rors, all of which raise only the following 
proposition: 

The chancellor erred in overruling the de- 
murrer and in not holding that said Act 
of 1937, Chapter 69, was unconstitutional. 


[Business Practice of Defendant} 
Emil Thoni, the defendant, aged 27 years, 
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‘these two to form a third grade. 


operated a station for the sale ‘of gasoline 
and oil on North First’ Street, just outside 
of the city limits of Nashville, under the 
name of Thoni Oil Company. 

He purchased two grades of gasoline—68 
octane and 72 octane. He says he mixed 
He sold 
the 68 octane for 16.5¢ a gallon or 7 gallons 
for $1.15, the middle grade for 17.9¢ or 7 
gallons for $1.25, and the 72 octane for 19.9¢ 
a gallon. 

The cost to Thoni of the 68 octane was 
about 15.4¢ and of the 72 octane 16¢. He 
calculated that his cost of distribution was 
7%. We contends that he sold the gas at 
more than cost plus cost of distribution. 

It appears that he sold much gas and 
made a substantial profit in operating the 
station. 


[Evidence as to Distribution Costs] 


His cost of operation was very low for 
the following reasons: The land on which 
the station stands belongs to his father and 
mother and he paid $15.00 a month rent. 
He lived in a little house behind the station. 
His father assisted him at the station, and 
after school hours his two younger brothers, 
worked there at small wages. He employed 
only one man outside of his family. He 
bought gasoline in 10 car load lots and thus 
got a lower price. He carried no insurance 
of any kind. 


The complainant contends that the cost 
of distribution by the most efficient retailer 
is at least 15%. The complainant intro- 
duced six witnesses, five of them being the 
heads of large corporations dealing in gaso- 
line and oil, some of whom were paying part 
of the expenses of this suit. Their figures 
on the cost of distribution were—23%, 
23.7%, 20%, 19.94%, 1834%, and 12%. 

It is shown that all of these companies 
deal in gasoline and oil, and several of them 
also sell tires, batteries, and assessories, and 
furnish services of several kinds. Each one’s 
cost of distribution, or overhead expenses, 
was calculated on the business as a whole. 
No attempt was made to determine the gas- 
oline’s share of the overhead expenses. 

These corporations each have a number 
of stations and many employees who are 
well paid. The president of one company 
receives a salary of $600.00 a month. 

e 


[Constitutionality of Act] 


1. We cannot consider the defendant’s 
assignments of errors as to the constitu- 
tionality of the Act in question for two 
reasons : (a) Because this Court his no juris- 
diction to pass upon the constitutionality of 
a statute. (b) The Supreme Court of this 
State has held said statute constitutional. 
Rust v. Griggs, 172 Tenn, 565, 113 S. W. (2d) 
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734. Many cases are reviewed in the case 
of Wholesale Tobacco Bureau v. Nat. Candy 
and Tobacco Co. (Cal.), 82 Pac. (2d) 3, 118 
A. L. R. 486, 506. (Notes) 


[Cause of Action Not Established] 


2. The complainant has failed to make 
out a cause of action against the defendant, 
Thoni, under the Act, as (a) It fails to 
show the “cost of distribution by the most 
efficient retailers,” which is necessary in 
order. to determine whether the defendant 
was selling gasoline at less than cost. (b) 
It fails to show that the defendant’s price 
was fixed with the intent to injure competi- 
tors and to lessen competition. (c) It fails 
to show that the defendant deceived or 
misled any purchaser. 


[Review of Evidence on Distribution Costs] 


(a) In reviewing the evidence of the six 
dealers that the cost of distribution was 
from 23% to 12%, we find that the fact is 
not established that the dealer whose over- 


Also there is no evidence to show what 
proportion of the overhead should be allo- 
cated to gasoline. 


[Other Authorities] 


In People v. Kahn, 19 Cal. App. (2d) 758, 
60 P. (2d) 596, the California Court, in con- 
struing a similar statute, said: 

“The legislative intent is rather fully ex- 
pressed, however, that the ‘cost’ of each article 
shall include not only the initial cost, but also 
its share of the load of carrying on the business 
through which it is sold. True, the Legislature 
has not said ‘its share,’ but these words are 
necessarily understood from the language used, 
and would be so understood by anybody in busi- 
ness. Any other interpretation would be to 
convict the Legislature of the folly of defining 
the cost of the can of Crisco, involved in this 
‘case. as including all the costs of running ap- 
pellant’s business, which costs likewise would 
be added into the cost of every other article 
he sold. Even in the face of the Legislature’s 
injunction to construe this statute ‘literally’, we 
must not accept an interpretation so ludicrous 
and unnatural. 23 Cal. Jur. 766. 


“In support of the validity of the statute, we 
must presume that the Legislature was not 
without justification in concluding that it was 
using terms with a reasonably definite meaning 
to those affected when it fixed the cost of an 
article, including its share of the business over- 
head, as the minimum price at which it could 
legally be sold. -There is nothing in the record 
to indicate that the ordinary business man does 


not know, when he has the facts at hand> 
whether he is selling an article, or service, be- 
low cost, or at a profit. We certainly do not 
take judictal’ notice that business is carried on 
with the terms here involved conveying uncer- 
tain concepts.”’ 


We do not hold that Thoni was the most 
efficient retailer, as we do not think the 
Legislature intended such a frugal retailer 
to be the yardstick for determining the most 
efficient retailer. 


[Intent to Stifle Competition Not Shown] 


(b) Under this Act sales below cost are 
‘only prohibited when engaged in with the 
intent to injure competitors and to lessen 
competition. Rust v. Griggs, 172 Tenn. 565, 
113 S. W. (2d) 734. 

There is no evidence that Thoni, in oper- 
ating his business, had the intent to injure 
his competitors. He testified that he had no 
such intent; that his object was “to make. 
money.” 


[Sales Below Cost Not.Shown] 


(c) The complainant: introduced no evi- 
dence that defendant was selling gasoline at 
different prices although of the same quality, 
and no evidence that he sold gasoline at less 
than cost for the purpose of inducing people 
to buy oil. The defendant denied that he 
did either of these things, and testified that 
he sold oil at a price lower than that of his 
competitors. 

It results that the appellant’s first, second, 
op ie assignments of errors are over- 
ruled. 


[Complainant Not Guilty of Violating Act] 


3. We think the Chancellor was in error 
in holding that the complainant was guilty 
of violating the Unfair Sales Act, as we have 
hereinabove held that there was no evidence 
introduced in this cause to show what is the 
cost of distribution of gasoline by the most 
efficient retailer. However, this is imma- 
terial. The complainant’s fourth assignment 
of error is sustained. 


[Decree A firmed] 


The material assignments of errors having 
been overruled, it results that the decree 
of the Chancellor is affirmed. ‘The costs of 
the cause including the costs of the appeal 
are decreed against the complainant and the 
surety on its appeal bond. 


Faw, P. J., and Felts, J., concur. 
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[1 56,030] Frances Perkins, individually and as Secretary of Labor of the United 
States, et al., Petitioners, v. Lukens Steel Company, Alan Wood Steel Company, South 
Chester Tube Company, et al. 


United States Supreme Court; Docket No. 593. Decided April 29, 1940. 


On. Writ of Certiorari to the United States Circuit Court of Appeals of the District 
of Columbia. 


Federal courts are without authority to issue, upon the complaint of individual public 
contracts bidders, a nation-wide restraint against enforcement by governmental purchasing 
officers of an administrative minimum wage determination by the Secretary of Labor 
under the Public Contracts Act of 1936 where no legal rights of the individual bidders, 
distinguished from the public interest, are threatened by the allegedly erroneous wage 
determination. The Supreme Court declares: “. . . the Public Contracts Act... 
is a self-imposed restraint for violation of which the Government—but not private litigants 


—can complain.” 


Robert H. Jackson, Solicitor General; Attorney for Petitioners. 


William Clarke Mason, Frederick A. Knight, 2107 Fidelity Philadelphia Trust Build- 
ing, Philadelphia, Pennsylvania; O. Max Gardiner, Harold F. McGuire, Woodward 
Building, Washington, District of Columbia; Attorneys for Respondents. 


Reversing (CA Dist. of Col.; 1939) 107 F. (2d) 627. 


Mr. Justice Biacx delivered the opinion 
of the Court; Mr. Justice MCREYNoLDs dis- 
senting without opinion. 


[Statement of Case] 


In exercise of its authority to determine 
conditions under which purchases of Gov- 
ernment supplies shall be made, Congress 
passed the Public Contracts Act of June 30, 
1936.1. By virtue of that Act, sellers must 
agree to pay employees engaged in produc- 
ing goods so purchased 
‘not less than the minimum wages as deter- 
mined by the Secretary of Labor to be the pre- 
vailing minimum wages for persons employed 
on similar work or in the particular or similar 
industries or groups of industries currently op- 
erating in the locality in which ... the sup- 
plies . . . are to be manufactured or furnished 
under said contract.”’ 


The Court of Appeals of the District of 
Columbia has held that the Secretary 
erroneously construed the term “locality” to 
include a larger geographical area than the 
Act contemplates, and has ordered six Mem- 
bers of the Cabinet including the Secretary 
of Labor, the Director of Procurement and 
all other officials responsible for purchases 
necessary in the operation of the Federal 
Government, not to abide by or give effect 
to the wage determination made by the 
Secretary for the iron and steel industry 
either as to the complaining companies or 
any others. In this vital industry, by action 
of the Court of Appeals of the District of 
Columbia, the Act has been suspended and 
inoperative for more than a year. 


149 Stat. 2036. 
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[Issue] 


We must, therefore, decide whether a 
Federal court, upon complaint of individual 
iron and steel manufacturers, may restrain 
the Secretary and officials who do the Gov- 
ernment’s purchasing from carrying out an 
administrative wage determination by the 
Secretary, not merely as applied to parties 
before the Court, but as to all other manuf>c- 
turers in this entire nation-wide industry. In- 
volving, as it does, the marking of boundaries 
of permissible judicial inquiry into adminis- 
trative and executive responsibilities, this 
problem can best be understood against the 
background of what took place before the 
Court of Appeals of the District acted: 


[Establishment of Minimum Wage] 


July 11, 1938, all the iron and steel com- 
panies in the United States were given 
notice that the Secretary contemplated pro- 
ceedings for determining the minimum pre- 
vailing wage for their industry. On the 
25th and 26th of that month, hearings were 
had before the Public Contracts Board also 
functioning under the Act. Many companies, 
and all of those involved here, were repre- 
sented in the hearings. Companies from 
the entire United States filed briefs and 
submitted information and suggestions, and 
these producers who are parties here had 
notice of and actively participated in the 
various stages of the proceedings. After 
the hearing, time for filing of briefs was 
allowed. Following investigation of testi- 
mony, exhibits, letters, telegrams, briefs, 
data from the Bureau of Labor Statistics, 
and arguments of representatives of both 
labor and industry itself, the Board, October 
27, 1938, made its findings of fact, conclu- 
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sions and recommendations: (a), Accept- 
ing recommendations of industry and labor, 
the’ Board adopted—with minor exceptions 
—the definition of the steel industry pre- 
viously in effect under the National In- 
dustrial Recovery Act; (b), “the base rates 
paid to the workers classified as common 
laborers” was utilized as a basis for finding 
the minimum wage prevailing in the industry 
and a common laborer was defined as ‘“‘one 
who performs physical or manual labor of 
a general character and simple nature, re- 
quiring no special training, judgment nor 
skill”; (c), the view that municipalities be 
treated as the geographical limit of a 
“locality” and that different minimum pre- 
vailing wage standards be adopted for small 
as distinguished from larger companies, was 
rejected. The Board pointed ont that “the 
main channels of trade in the industry take 
their course far beyond the confines of local 
producing areas”; that “conventional meas- 
urement of miles on the map to outline the 
marketing areas of the iron and steel pro- 
ducers” was unsuitable; that “geographic 
location does not limit the efforts of iron 
and steel manufacturers to secure Govern- 
ment business”; that “the workers being 
paid wages below the base rates are em- 
ployed in large, medium and small size com- 
panies and in plants located in all parts of 
the country”; and that in fixing a “locality” 
all these factors as well as geographic and 
economic considerations were relevant. 


[Location of “Localities”] 


The majority of the Board suggested two 
localities, one for the Southern States and 
another for the remainder of the steel pro- 
ducing States. One member disagreed and 


insisted upon four localities throughout the — 


nation, but noted that “the Board is agreed 
on all the essential facts before it in the 
case.’ He recognized that 

“the law ... permits the division of the coun- 
try into localities for the purpose of determin- 
ing minimum wages. No rule is laid down to 
define the extent of any localities. . .. A too 
minute concept of locality would obviously 
nullify the law, for each plant must necessarily 
occupy a different locale or site from every 
other. To reduce the interpretation of locality 
to its most minute point would be to find a 
minimum wage prevailing in each plant. . 
When we depart from this interpretation we 
are immediately thrown upon judgment... . 
Obviously we must look for wage patterns or 
uniformities. Again judgment must be 
relied upon for the answer.”’ 


Excepting to the Board’s recommendations, 
the companies now before this Court urged 
that the Secretary make a finding of mini- 


246 Stat. 1494, 
22 Fed. Reg. 233, 1333, 1335, 1336, 1337, 1338, 
1339, 2960, 2976; 3 Fed. Reg. 64, 224, 257, 889, 


mum prevailing wages with “locality” given: 
the connotation of a subdivision of the re- 
spective States as originally provided in the 
Bacon-Davis Act.? _ 

On Décember 20, 1938, the Assistant Sec- 
retary of Labor, acting for the Secretary, 
heard arguments and received briefs both 
from industry and labor organizations. He 
did not adopt the recommendations of the 
Board in full, but instead divided the industry 
of the entire country into six “localities”, 
proceeding, however, upon the view that to 
construe “locality” to mean small political 
divisions of the States, as the Bacon-Davis 
Act had done in express terms, would render 
“effective administration of the Act... 
almost impossible.” It was pointed out that 
“this narrowly restricted construction of the 
word ‘locality’ is contrary to the 
administrative construction consistently ad- 
hered to by the Secretary of Labor in the 
administration of the Act”, and that while 
Congress had closely followed the longuage 
of the Davis-Bacon Act in some respects, 
it had carefully avoided the use of the more 


‘narrowly restrictive language of “city, town, 


village or other civil subdivision.” In the 
twenty-two preceding wage determinations 
under this Act the Secretary’s administra- 
tive construction of the term had been— 
with a sole exception—that of geographic 
areas no smaller than those determined for 
the steel industry.? The determination in 
question was made January 16, 1939, but 
was not made operative until March 1, 1939, 
‘in order that industry may make necessary 
readjustments to comply with the decision.” 


[Proceedings in Courts Below] 


In their bill for an injunction and a declara- 
tory judgment, these seven producers of 
iron and steel (respondents here) sought to 
enjoin as individuals and in their official 
capacities, the Secretaries of the Labor, 
Treasury, War, Navy, and Interior Depart- 
ments, the Postmaster General, the Director 
of Procurement of the Treasury Depart- 
ment, the Assistant Secretary of Labor, and 
the Administrator of the Division of Public 
Contracts of the Department of Labor and 
their “officers, agents, assistants, employees, 
representatives and attorneys, and any one 
associated with or acting in concert or 
participation with them, or any of them, and 
their successors in office and each of them, 
and their officers,” etc. ‘The seven com- 
panies named as complainants by the bill 
did not merely pray relief for themselves 
against the Secretary’s wage determination 
but insisted that all these Government officials 
be restrained from requiring the statutory 


1613, 895, 901, 1612, 1153, 2371, 2370, 2537, 3043; 
4 Fed. Reg. 4005. 
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stipulation as to minimum wages in con- 
tracts with any other steel and iron manu- 
facturers throughout the United States. 


The District Court declined to interfere 
so sweepingly with the administration of 
the Act, even in the temporary restraining 
order which it granted. Its order ran only 
against the Secretaties of Labor and the 
Navy, and specifically limited its benefits to 
but three of the complaining companies. 
Recitals in the order indicate that only the 
Secretary of the Navy had actually solicited 
bids and that only those three companies 
were “desirous of bidding.” After hearing, 
this order was dissolved and the Court 
granted a motion to dismiss the complaint 
for lack of jurisdiction, inadequacy of the 
complaint, lack of standing to sue, and be- 
cause the suit was one against the United 
States without its consent. A stay pend- 
ing appeal was denied by the District Court, 
but the Court of Appeals of the District of 
Columbia, Justice Edgerton dissenting, by 
temporary injunction granted the sweeping 
prayer that all the Government officials and 
agents designated in_the bill be restrained 
from continuing in effect the Determination 
made by the Secretary of Labor. By motion 
for reargument, the restrained officials, repre- 
sented by attorneys of the Government, 
asked that the injunction be clarified so as 
to be “restricted to enjoining enforcement 
of the Determination against parties to this 
proceeding ... and . not be extended 
to other bidders, not parties to this action, 
and who, for all that appears, may desire to 
abide by the Determination.” In the same 
motion, the Government asked that em- 
ployees who might be irreparably injured 
be protected by “a bond or other security to 
pay the minimum wages if the appellants 
do not eventually succeed in this case.” *® 
The record discloses no action by the Court 


_* The District Court’s judgment was rendered 
without opinion. 

5 Section [2] of the Public Contracts Act pro- 
vides that ‘‘breach or violation of any of the 
representations and stipulations in any contract 
for the purposes set forth . . . shall render the 
party responsible therefor liable to the United 
States of America for liquidated damages, in ad- 
dition to damages for any other breach of such 
contract, . . . a sum equal to the amount of any 
deductions, rebates, refunds, or underpayment 
of wages due to any employee engaged in the 
performance of such contract; . .. Any sums 
of money due to the United States of America 
by reason of any violation of any of the repre- 
sentations and stipulations of said contract set 
forth in Section 1 hereof may be withhe!d from 
any amounts due on any such contracts or may 
be recovered in suits brought in the name of the 
United States of America by the Attorney Gen- 
eral thereof. All sums withheld or recovered 
as deductions, rebates, refunds, or underpay- 
ments of wages shall be held in a special deposit 
account and shall be paid, on order of the 
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of Appeals on this motion or on a sutbse- 
quent motion to dissolve the temporary 1in- 
junction. But the temporary injunction, 
rendering the.Act wholly inoperative as to' 
the iron and steel industry was kept in 
effect and, reversing the District Court, the 
Court of Appeals, Justice Edgerton again 
dissenting, remanded with instructions that 
relief as prayed in the bill be granted.” 

In our judgment the action of the Court 
of Appeals of the District of Columbia goes 
beyond any controversy that might have 
existed between the complaining companies 
and the Government officials. The benefits 
of its injunction, and of that ordered by it, 
were not limited to the potential bidders in 
the “locality”, however construed, in which 
the respondents do business. All Govern- 
ment officials with duties to perform under 
the Public Contracts Act have been re- 
strained from applying the wage determina- 
tion of the Secretary to bidders throughout 
the Nation who were not parties to any 
proceeding, who were not before the court 
and who had sought no relief. 

[Effect of Injunction] 

As a result of this judicial action, Federal 
officials had no feasible alternative except 
to make contracts for imperatively needed 
supplies for the War and Navy Depart- 
ments without inclusion of the stipulation 
which Congress had required. The Public 
Contracts Act, so far as the steel industry 
is concerned, has been suspended for more 
than ‘a year, with no bond or security to 
protect the public’s interest,in the main- 
tenance of wage standards contemplated by 
Congress, should the suspension ultimately 
appear unwarranted or unauthorized. Here, 
and below, the Government has challenged 
the right of the judiciary to take such 
action, alleging that it constitutes an uh- 
warranted interference with deliberate legis- 


Secretary of Labor, directly to the employees 
who have been paid less than minimum rates of 
pay as set forth in such contracts and on whose 
account such sums were withheld or recovered; 


6 The Government’s motion to clarify and re- 
strict the temporary injunction and for security 
was filed March 29, 1939; the motion to dissolve 
the temporary injunction was fi'ted April 13, 
1939. No specific consideration of these motions 
by the Court of Appeals of the District of 
Columbia is disclosed in the record. August 4, 
1939, after argument on the merits, that Court 
of Appeals, per curiam, Justice Edgerton dis- 
senting, announced that the temporary injunc- 
tion would be kept in effect, that the judgment 
of the District Court would be reversed and that 
the grounds for enjoining’ the administration of 
the Act would be set out in an opinion ‘‘to be 
filed shortly.’’ The opinion of the Court of 
Appeals came down October 3, 1939; Justice 
Edgerton filed a separate opinion in dissent. 

7107 F. (2d) 627. : 
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lative policy and with executive administration 
vital to the achievement of governmental 
ends, at the instance of parties whose rights 
the Government has not invaded and who 
have no standing in court to attack the Sec- 
retary’s determination. The manifestly far- 
reaching importance of the questions thus 
raised prompted us to grant certiorari.® 


[Objection to Locality Determination] 


Of the six “localities” into which the Sec- 
retary’s determination divided the steel in- 
dustry, respondents do business in that 
consisting of Ohio, Pennsylvania, Delaware, 
Maryland, Kentucky, New Jersey, New 
York, Connecticut, Rhode Island, Massa- 
chusetts, Vermont, New Hampshire, Maine, 
the District of Columbia, and a part of West 
Virginia.” Their stated grievance was that 
the construction given to the term “locality” 
by the Secretary amounted to 
“a plain error of law in interpreting the Act, 


. . . and, consequently, in purporting ... to 
determine the prevailing minimum wages for 
persons employed in the manufacture ... of 


the iron and steel industry in the six so-called 
‘localities’ set forth in this determination [the 
Secretary] acted arbitrarily and capriciously 
and wholly without warrant or authority in 
law.”’ 


In particular, the complaint alleged— 

Respondents had been selling their products 
to agents of the United States for many years; 
they wished to continue to bid on Government 
contracts; their minimum wages had ranged 
from 53¢ to 56%¢ per hour; if required to pay 
the 62%4¢ per hour minimum rate determined 
by the Secretary there was grave danger that 
they would be unable successfully to compete 
with others for Government contracts; they had 
a legal right to bid for Government contracts 
free from any obligation to abide by the mini- 
mum wage determination because of alleged 
illegal administrative construction of ‘‘locality’’ ; 
and if denied the right to bid without paying 
their employees this minimum wage they would 
suffer ‘‘irreparable and irrecoverable damages”’ 
for which the law provided no ‘‘plain adequate 
or complete remedy.”’ 


In staying the effect of the administrative 
wage determination, the Court of Appeals 


s__ U. S. —. 

® The remaining five localities are: 1, Louisi- 
ana, Arkansas, Mississippi, North Carolina, 
South Carolina, Florida, Oklahoma, Texas, Ala- 
bama, Tennessee, Georgia, Virginia, and a part 
of West Virginia; 2, Washington, Oregon and 
California; 3, Montana, Idaho, Nevada, Wyo- 
ming, New Mexico, Utah, Colorado and Arizona; 
4, North Dakota, South Dakota, Nebraska, Kan- 
sas, Minnesota, Iowa, Missouri and the area in 
and about East Saint Louis, Illinois; 5, Wis- 
consin, Illinois (except the area in and about 
East Saint Louis, Illinois), Michigan and In- 
diana. ; 

10 Tennessee Electric Power Co. v. Tennessee 
Valley Authority, 306 U. S. 118, 137-8; Alabama 
Power Co. v. Ickes, 302 U. S. 464; Massachu- 

setts v. Mellon, 262 U.S. 447. 


of the District was of the opinion that “the 
word locality is one of somewhat indefinite 
meaning” requiring the Secretary to exercise 
judgment and discretion “within the proper 
limits of the meaning of locality”, but held 
that the Secretary’s determination in this 
case went “so far beyond any possible proper 
application of the words as to defeat its mean- 
ing and to constitute an attempt arbitrarily 
to disregard the statutory mandate.” 


[Damage Alone No Source of Action] 


We are of opinion that no legal rights of 
respondents were shown to have been in- 
vaded or threatened in the complaint upon 
which the injunction of the Court of Ap- 
peals was based. It is by now clear that 
neither damage nor loss of income in con- 
sequence of the action of Government, which 
is not an invasion of recognized legal rights, 
is in itself a source of legal rights in the 
absence of constitutional legislation recogniz- 
ing it as such.” It is not enough that the 
Secretary of Labor is charged with an 
erroneous interpretation of the term “locality” 
as an element in her wage determination. 
Nor can respondents vindicate any general 
interest which the public may have in the 
construction of the Act by the Secretary 
and which must be left to the political 
process. Respondents, to have standing in 
court, must show an injury or threat to a 
particular right of their own, as distinguished 
from the public’s interest in the administra- 
tion of the law.” They claim a standing by 
asserting that they have particular rights 
under and even apart from statute to bid 
and negotiate for Government contracts free 
from compliance with the determination 
made by the Secretary of Labor for their 
industry. Respondents point to Section 3709 
of the Revised Statutes and to the Public 
Contracts Act itself. 


[Effect of Public Advertising Requirement] 


Section 3709 of the Revised Statutes re- 
quires for the Government’s benefit that its 
contracts be made after public advertising.” 
It was not enacted for the protection of 


i Stearns v. Wood, 236 U. S. 75, 78; Fairchild 
v. Hughes, 258 U. S. 126, 129. 

2R. S. 3709 (41 U. S. C. 5) provides: ‘Except 
as otherwise provided by law all purchases and 
contracts for supplies or services, in any of the 
departments of the Government, and purchases 
of Indian supplies, except for personal services, 
shall be made by advertising a sufficient time 
previously for proposals respecting the same, 
when the public exigencies do not require the 
immediate delivery of the articles, or perform- 
ance of the service. When immediate delivery 
or performance is required by the public 
exigency, the articles or service required may be 
procured by open purchase or contract, at the 
places and in the manner in which such articles 
are usually bought and sold, or such services 


engaged, between individuals.” 
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sellers and confers no enforceable rights 
upon prospective bidders.” ‘The United 
States needs the protection of publicity, 
form, regularity of returns and affidavit 
(Revised Stats., §§ 3709, 3718-3724, 3745- 
3747), in order to prevent possible frauds 
upon it by others. A private person needs 
no such protection against a written under- 
taking signed by himself. The duty is im- 
posed upon the officers of the Government 
and not upon him.” That duty is owing 
to the Government and to no one else. 


[Purpose of Public Contracts Act] 


Like private individuals and businesses, 
the Government enjoys the unrestricted 
‘power to produce its own supplies, to deter- 
mine those with whom it will deal, and to 
fix the terms-and conditions upon which it 
will make needed purchases.” Acting through 
its agents as it must of necessity, the Gov- 
ernment may for the purpose of keeping its 
own house in order lay down guide: posts 
by which its agents are to proceed in the 
procurement of supplies, and which create 
duties to the Government alone. It has 
done so in the Public Contracts Act. That 
Act does not depart from but instead em- 
bodies the traditional principle of leaving 
purchases necessary to the operation of our 
Government to administration by the execu- 
tive branch of Government, with adequate 
range of discretion free from vexatious and 
dilatory restraints at the suits of prospective 
or potential sellers. It was not intended to 
be a bestowal of litigable rights upon those 
desirous of selling to the Government; it is 
a self-imposed restraint for violation of 
which the Government—but not private 
litigants—can complain. Thus, a wage de- 
termination by the Secretary contemplates 
no controversy between parties and no fixing 
of private rights; the process of arriving at 
a wage determination contains no semblance 
of these elements which go to make up a 
litigable controversy as our law knows the 
concept.” Courts have never reviewed or 
supervised the administration of such an 
executive responsibility even where execu- 


13 Cf. Goldberg v. Daniels, 231 U. S. 218. 

4 United States v. New York and P. R. S. 8. 
Co., 239 U. S. 88, 92, 93; American Smelting 
and Refining Co. v. United States, 259 U. S. 75, 
78. Cf. Colorado Paving Co. v. Murphy, 78 Fed. 
28 (C. C. A. 8th). See 38 Op. Atty. Gen. 555, 557. 
Bidders have not been able to contest the award 
of contracts as bidders or in their capacity as 
citizens generally. O’Brien v. Carney, 6 Fed. 
Supp. 761; B. F. Cummings v. Burleson, 40 Ap- 
pellate D. C. 500; Champion C. P. Co. v. Joint 
Committee on Printing, 47 Appellate D. C. 141; 
cf. Strong v. United States, 6 Court of Claims 
135. And the view that bidders have no standing 
in the courts has been generally recognized by 
the Comptroller General, the Inter-Departmental 
Board on Contracts of the Bureau of the Bud- 
get as well as the Senate Judiciary Committee. 
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tive duties “require an interpretation of the 
law.’ Judicial restraint of those who ad- 
minister the Government’s purchasing would 
constitute a break with settled judicial prac- 
tice and a departure into fields hitherto 
wisely and happily apportioned by the genius 
of our polity to the administration of an- 
other branch of Government. 

This Act’s purpose was to impose obliga- 
tions upon those favored with Government 
business and to obviate the possibility that 
any.part of our tremendous national ex- 
penditures would go to forces tending to 


» depress wages and purchasing power and 


offending fair social standards of employ- 
ment. As stated in the Report of the House 
Committee on the Judiciary on the Bill,* 
“The object of the bill is to require persons 
having contracts with the Government to con- 
form to certain labor conditions in the perform- 
ance of the contracts and thus to eliminate the 
practice under which the Government is com- 
pelled to deal with sweat shops.”’ 


[Final Power of Purchasing Officers] 


_ We find nothing in the Act indicating any 
intention to abandon a principle acted upon 
since the Nation’s founding under which the 


legislative and executive departments have 


exercised complete and final authority to 
enter into contracts for Government pur- 
chases. The Committee Hearings and Re- 
ports and the construction of the measure 
by its sponsors disclose no purpose to invoke 
judicial supervision over agents chosen by 
Congress to perform these duties. And 
Sections 4 and 5 do not subject a wage de- 
termination to such review. Provision for 
hearings and findings by the Secretary with 
respect to decisions upon breaches of stipu- 
lations by contractors, once purchases have 
been made, is indicative of a lack of inten- 
tion to create any rights for prospective 
bidders before a purchase is concluded. 


[Public Interest Improperly Invoked] 


_ The Act does not represent an exercise 
by. Congress of regulatory power over 
private business or employment.” In this 


Hearing before the Comm. on the Judiciary, 
House of Representatives, 71st Cong., 2nd Sess., 
on H. R. 5568, Serial 4, Part 1, pp. 16-22, 26-27; 
Senate Report 433, 74th Cong., 1st Sess. 

6 Atkin v. Kansas, 191 U. S. 207; Ellis v. 
United States, 206 U. S. 246; Heim v. McCall, 
239 U. S. 175; cf. Federal Trade Commission v. 
Raymond Co., 263 U. S. 565. 

% Norwegian Nitrogen Co. v. United States, 
288 U. S. 294, 319, 320. 

"United States ex rel. Dunlap v. Black, 128 
U. S. 40, 48; cf. Butte, A. &€ P. Ry. v. United 
States, 290 U. S. 127, 136, 142, 143. 

18 House Report No. 2946, 74th Cong., 2nd Sess. 

* Cf. Hx parte Williams, 277 U. S. 269, 272; 
Great Northern Ry.: Co. v. United States, 277 
U.S. 172, 180. 
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legislation Congress did no more than in- 
struct its agents who were selected and 
granted final authority to fix the terms and 
conditions under which the Government will 
permit goods to be sold to it. The Secre- 
tary of Labor is under a duty to observe 
those instructions just as a purchasing agent 
of a private corporation must observe those 
of his principal. In both instances prospec- 
tive bidders for contracts derive no enforce- 
able rights against the agent for an erroneous 
interpretation of the principal’s authoriza- 
tion. For erronéous construction of his in- 
structions, given for the sole benefit of the 
principal,.the agent is responsible to his 
principal alone because his misconstruction 
violates no duty he owes to any but his 
principal. The Secretary’s. responsibility is 
to superior executive and legislative au- 
thority. Respondents have no standing in 
court to enforce that responsibility or to 
represent the public’s interest in the Sec- 
retary’s compliance with the Act.” That 
respondents sought to vindicate such a public 
right or interest is made apparent both by 
their prayer that the determination be sus- 
pended as to the entire steel industry and 
by the extent of the injunction granted. 


[Authorities Distinguished] 


The contested action of the restrained 
officials did not invade private rights in a 
manner amounting to a tortious violation. 
On the contrary, respondents in effect seek 
through judicial action to interfere with the 
manner in which the Government may dis- 
patch its own internal affairs. And in at- 
tempted support of the injunction granted 
they cite many cases involving contested 
Government regulation of the conduct of 
private business.” Their cited cases, how- 
ever, all relate to problems different from 
those inherent in the imposition of judicial 
restraint upon agents engaged in the pur- 
chase of the Government’s own supplies. 


[Delay Resulting from Review] 


The Government can supply its needs by 
its own manufacturing or by purchase. And 
Congress can as it always has, either do the 
purchasing of the Government’s goods and 
supplies itself, or it can entrust its agents 
with final power to do so and make these 


20 Cf. General Inv. Co. v. N. Y. Cent. R. R., 271 
U.S. 228, 230. See also Note 10. 


21See, e. g., Utah Fuel Co. v. Coal Comm’n, . 


305 U. S. 56, 58: Shields v. Utah Idaho Central 
Railroad Co., 305 U. S. 177; Waite v. Macy, 246 
U. S. 696; American School of Magnetic Healing 
vw. McAnnilty, 187 U. S. 94; Gegiow v. Uhl, 239 
U: S. 3; Truax v. Raich, 239 U. S. 33; Pierce v. 
Society of Sisters, 268 U. S. 510. 

_ 22 Great Northern Railway Co. v. United States, 
277 U. S. 172, 182; Work v. Rives, 267 U. S. 175; 
Butte, Anaconda & Pacific Ry. Co. v. United 


agents responsible only to it.” Courts should 
not, where Congress has not done so, sub- 
ject purchasing agencies of Government to 
the delays necessarily incident to judicial 
scrutiny at the instance of potential sellers, 
which would be contrary to traditional gov- 
ernmental practice and would create a new 
concept of judicial controversies. A like 
restraint applied to purchasing by private 
business would be widely condemned as an 
intolerable business handicap. It is, as both 
Congress and the courts have always recog- 
nized, essential to the even and expeditious 
functioning of Government that the ad- 
ministration of the purchasing machinery be 
unhampered. The Constitution prohibits ap- 
propriations for the Army for more than 
two years,” and by statute contracts for the 
purchase of Departmental supplies are in 
general limited to one year.* These pro- 
hibitions emphasize the grave importance 
of leaving the restraint of the Government’s 
purchasing agents to Congress and their 
executive superiors. 

The record here discloses the “confusion 
and disorder’™ that can result from the 
delays necessarily incident to judicial. super- 
vision of administrative procedure developed 
to meet present day needs of Government 
and capable of operating efficiently and frirly 
to both private and public interests. In the 
appropriate words of Mr. Justice Sutherland, 
“The bare suggestion of such a result, with its 
attendant inconveniences, goes far to sustain 
the conclusion which we have reached, that a 
suit of this character cannot be maintained.’’ 


For more than a year, Cabinet officers and 
their subordinates have been enjoined from 
making. the Secretary’s determination of 
minimum wages effective. Meanwhile, iron 
and steel were needed for the Army and 
Navy. In order that the military program 
could proceed, the declared policy of the 
Congress was abandoned under judicial 
compulsion and contracts without a mini- 
mum wage stipulation have been awarded 
for more than $65,000,000.00 worth of iron 
and steel products since the injunction is- 
sued.” If the general law perm'ts prospective 
bidders to challenge each wage determina- 
tion of the Secretary in the courts, by a like 
token all employees affected could obtain 
judicial review. Such a possibility places in 
bold relief those conditions which led Con- 


States, 290 U. S. 127: United States v, Babcock, 
250 U. S. 328; Louisiana v. McAdoo, 234 U. S. 
627; Adams v. Nagle, 303 U. S. 532, 540-1. 

23 Art. I, Sec. 8, cl. 12. 

20 USC. 13. 

2 Cf. Mr. Chief Tustice Taney in Decatur v. 
Paulding, 14 Pet. 497, 516. 

26 Mass. v. Mellon,.262 U. S. 447, 487. 

27 Bulletins Nos. 75 to 176, inclusive, of the 
Division of Public Contracts of the Department 
of Labor. 
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gress to proceed in this Act upon the belief, 
td which we have recently alluded,* that 
“legislatures are ultimate guardians of the 
liberties and welfare of the people in quite 
as great a degree as the courts.” ® 

The case before us makes it fitting to 
remember that 
“The interference of the Courts with the per- 
formance of the ordinary duties of the executive 
departments of the Government, would be pro- 
ductive of nothing but mischief; and we are 
quite satisfied that such a power was never in- 
tended to be given to them.”’ © 


[Finding of Error] - 

The District Court properly dismissed the 
bill and the Circuit Court of Appeals of the 
District of Columbia was in error in finding 
respondents with standing to bring this 
action, in ordering the Secretary’s deter- 
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mination restrained and in holding respond- 
ents entitled to declaratory judgment. 


[Conclusion] 


Our decision that the complaining com- 
panies-lack standing to sue does not rest 
upon a mere formality. We rest it upon 
reasons deeply rooted in the constitutional 
divisions of authority in our system of Gov- 
ernment and the impropriety of judicial in- 
terpretations of law at the instance of those 
who show no more than a mere possible 
injury to the public. The judgment of the 
Court of Appeals is reversed, and that of the 
District Court dismissing the bill is affirmed. 

Reversed. 

[Dissent] 


Mr. Justice McReEyNoLps is of opinion 
that the challenged judgment should be 
affirmed. 
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[f 56,031] United States of America v. Socony-Vacuum Oil Co., Inc., et al. 
Socony-Vacuum Oil Co., Inc., et al., v. United States of America.. 
United States Supreme Court, Dockets No. 346, 347. Decided May 6, 1940. 


= On Writs of Certiorari to the United States Circuit Court of Appeals for the Seventh 
ircuit. 


: Convictions ‘of twelve oil companies and five officers or employees for violating Sec- 
tion 1 of the Sherman Anti-Trust Act, through concerted purchasing of “spot” gasoline 
sold by independent refiners, are sustained. 


“The elimination of so-called competitive evils is no legal justification for such buying 
programs. . . . Any combination which tampers with price structures is engaged in 
an unlawful activity. . . . Congress has not left us with the determination of whether 
or not particular price-fixing schemes are wise or unwise, healthy or destructive. .. . 
Under the Sherman Act a combination formed for the purpose and with the effect of 
raising, depressing, fixing, pegging, or stabilizing the price of a commodity in interstate 
or foreign commerce is illegal per se.” 


“The offers of proof covering the background and operation of the National Industrial 
Recovery Act and the Petroleum Code, the condition of the oil industry, the alleged 
encouragement, cooperation and acquiescence of the Federal Petroleum Administration 
in the buying programs and the like were properly excluded, insofar as they bore on the 
nature of the restraint and the purpose or end sought to be attained. For .. . the 
reasonableness of the restraint was not properly an issue in the case.” 


“. . - denial of a motion for a new trial on the grounds that the verdict was against 
the weight of the evidence would not be subject to review.” 


Failure to prove falsification of the trade journal quotations as charged in the indict- 
ment is held not to be fatal. 


Sales to jobbers and consumers in the Mid-Western area at the enhanced prices 
constituted overt acts in that district, giving the district court for the Western District 
of Wisconsin jurisdiction. 


The dissenting opinion states: “No case decided by this court has held a combination 
illegal solely because its purpose or effect was to raise prices. The criterion of legality 
has always been the purpose or effect of the combination unduly to restrain commerce.” 


Nawman A. Townsend, Acting Solicitor General; Attorney for the United States. 


William J. Donovan, New York City; Ralstone R. Irvine, Washington, D. C:; Herbert 
H. Thomas, Madison, Wisconsin; Attorneys for Defendants. 


Of counsel: Donovan, Leisure, Newton & Lumbard; Harry S. Ridgely; Hiram E. 
Wooster; Louis Mead Treadwell; for Socony-Vacuum Oil Co., Inc., Wadhams Oil Co., 
Charles E. Arnott, and H. T. Ashton, Goldthwaite H. Dorr for Charles E. Arnott. James 
H. Marshutz for Wadhams Oil Co. Charles A. Frueaff, Charles E. Gately, Theodore W. 
Brazeau, Emmert L. Wingert, for Empire Oil & Refining Co. (now Cities Service’ Oil 
Co.). Dan Moody, W. H. Zwick, James J. Cosgrove, for Continental Oil Co. Charles I. 
Francis for The Pure Oil Co. and R. H. McElroy, Jr. Samuel A. Mitchell, Truman Post 
Young, for Shell Petroleum Corp’n and P. E. Lakin. G. T. Stanford, Roy T. Osborn, 
Frederick H. Wood, Thomas T. Cooke, for Sinclair Refining Co. J. C. Denton for Mid- 
Continent Petroleum Corp’n and Robert W. McDowell. Don Emery, R. H. Hudson, 
Rayburn L. Foster, Walter L. Barnes, for Phillips Petroleum Co. W. P. Z. German, 
A. F. Molony, Cliff V. Peery, for Skelly Oil Co. Ralph Horween, Samuel Topliff for 
The Globe Oil & Refining Co. (Illinois) (Oklahoma). 


Mr. Justice William O. Douglas delivered the opinion of the Court. Mr. Justices 
Owen J. Roberts and James Clark McReynolds dissent. Mr. Chief Justice Charles Evans 
Hughes and Mr. Justice Frank Murphy took no part in the case. 
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[Facts of Case] 


Respondents * were convicted by a jury’ 
(23 Fed. Supp. 937) under an indictment 
chafging violations of §1 of the, Sherman 
Anti-Trust Act? (26 Stat. 209; 50 Stat. 693). 
The Circuit Court of Appeals reversed and 
remanded for a new trial (105 F. (2d) 809). 
The case is here on a petition and cross- 
petition for certiorari, both of which we 
granted because of the public importance 
of the issues raised. 308 U. S. 540. 


I. The Indictment 
The indictment was returned in Decem- 


ber 1936 in the United States District Court. 


for the Western District of Wisconsin. It 
charges that certain major oil companies,‘ 
selling gasoline in the Mid-Western area® 
(which includes the Western District of 
Wisconsin), (1) “combined and conspired 
together for the purpose of artificially rais- 
ing and fixing the tank car prices of gas- 
oline”’ in the “spot markets” in the East 
Texas ° and Mid-Continent * fields; (2) “have 
artificially raised and fixed said spot market 
tank car prices of gasoline and have main- 
tained said prices at artificially high and 
non-competitive levels, and at levels agreed 
upon among them and have thereby inten- 
tionally increased and fixed the tank car 
prices of gasoline contracted to be sold and 
sold in interstate commerce as aforesaid in 


the Mid-Western area’; (3) “have arbi- 
trarily”, by reason of the provisions of the 
prevailing form of jobber contracts which 
made the price to the jobber dependent on 
the average spot market price, “exacted 


large sums of money from thousands of 


jobbers with whom they have had such 
contracts in said Mid-Western area’; and 
(4) “in turn have intentionally raised the 
general level of retail prices prevailing in 
said Mid-Western area.” 


The manner and means of effectuating 


.such conspiracy are alleged in substance as 


follows: Defendants, from February 1935 
to December 1936 “have knowingly and 
unlawfully engaged and participated in two 
concerted gasoline buying programs” for 
the purchase “from independent refiners in 
spot transactions of large quantities of gas+ 
oline in the East Texas and Mid-Continent 
fields at uniform, high, and at times pro- 
gressively increased prices.” The East 
Texas buying program is alleged to have 
embraced purchases of gasoline in spot 
transactions from most of the independent 
refiners in the East Texas field, who were 
members of the East Texas Refiners’ Mar- 
keting Association, formed in February 
1935 with the knowledge and approval of 
some of the defendants “for the purpose of 
selling and facilitating the sale of gasoline 
to defendant major oil companies.” It is 
alleged that arrangements were made and 


1 The indictment charged 27 corporations and 
56 individuals with violations of § 1 of the Sher- 
man Law. There were brought to trial 26 
corporations and 46 individuals. Prior to sub- 
mission of the case to the jury the court dis- 
charged, directed verdicts of acquittal, or 
dismissed the indictment as to 10 of the cor- 
porations and 16 of the individuals. The jury 
returned verdicts of guilty as to the remaining 
16 corporations and 30 individuals. Thereafter 
the trial court ordered new trials as to 3 corpo- 
rations and 15 individuals and granted judgment 
non obstante veredicto to one other corporation 
and 10 other individuals. United States v. Stone, 
308 U. S. 519. For the opinions of the District 
Court on that phase of the case see 23 F. Supp. 
937, 938-939; 24 F. Supp. 575; and for the opinion 
of the Circuit Court of Appeals, 101 F. (2d) 870. 

The respondents are the remaining 12 corpo- 
rations and 5 individuals, viz., Socony-Vacuum 
Oil Company, Inc., Wadhams Oil Company, Em- 
pire Oil and Refining Company, Continental Oil 
Company, The Pure Oil Company, Shell Pe- 
troleum Corporation, Sinclair Refining Com- 
pany, Mid-Continent Petroleum Corporation, 
Phillips Petroleum Company, Skelly Oil Com- 
pany, The Globe Oil & Refining Company (Okla- 
homa), The Globe Oil & Refining Company 
(illinois), C. E. Arnott, vice president of Socony- 
Vacuum, H. T. Ashton, manager of Lubrite Di- 
vision of Socony-Vacuum, R. H. McElroy, Jr., 
tank-car sales manager of Pure Oil, P. E. Lakin, 
general manager of sales of Shell, R. W. Mc- 
Dowell, vice president in charge of sales of 
Mid-Continent. 
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2? Each of the corporations was fined $5,000; 
each individual, $1,000. 


3 Sec. 1 provides: 


“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is hereby declared to 
be illegal: . . . Every person who shall make 
any contract or engage in any combination or 
conspiracy hereby declared to be illegal shall 
be deemed guilty of a misdemeanor, and, on 
conviction thereof, shall be punished by fine 
not exceeding $5,000, or by imprisonment not 
exceeding one year, or by both said punish- 
ments, in the discretion of the court.’’ 


*The major oil companies, in the main, en- 
gage in every branch of the business—owning 
and operating oil wells, pipe-lines, refineries, 
bulk storage plants, and service stations. Those 
engaging in all such branches are major in- 
tegrated oil companies; those lacking facilities. 
for one or more of those branches are semi- 
integrated. “Independent refiners’? describes 
companies engaged exclusively in refining. 


5 Illinois, Indiana, Iowa, Kansas, Michigan, 
Minnesota, Missouri, North Dakota, South Da- 
kota, and Wisconsin. 


® Located in the north, eastern part of Texas. 


™ Described as ineluding Oklahoma, the north- 
ern and western portions of Texas, the southern 
and eastern portions of Kansas, the southern 


portion of Arkansas, the northern portion of 
Louisiana. 
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carried out for allotting orders for gasoline 
received from defendants among the mem- 
bers of that association; and that such pur- 
chases amounted to more than 50% of all 
gasoline produced by those independent 
refiners. The Mid-Continent buying pro- 
gram is alleged to have included “large and 
increased purchases of gasoline” by defend- 
ants from independent refiners located in 
the Mid-Continent fields pursuant to allot- 
ments among themselves. Those purchases, 
it is charged, were made from independent 
refiners who were assigned to certain of 
the defendants at monthly meetings of a 
group representing defendants. It is alleged 
that the purchases in this buying program 
amounted to nearly 50% of all gasoline sold 
by those independents. As respects both 
the East Texas and the Mid-Continent buying 
programs, it is alleged that the purchases 
of gasoline were in excess of the amounts 
which defendants would have purchased but 
for those programs; that at the instance of 
certain defendants these independent re- 
finers curtailed their production of gas- 
oline. 

The independent refiners selling in these 
programs were named as co-conspirators, 
but not as defendants. 

Certain market journals—Chicago Journal 
of Commerce, Platt’s Oilgram, National 
Petroleum News—were made defendants.* 
Their participation in the conspiracy is 
alleged as follows: that they have been “the 
chief agencies and _ instrumentalities” 
through which the wrongfully raised prices 
“have affected the prices paid by jobbers, 
retail dealers, and consumers for gasoline 
in the Mid-Western area,” that they “know- 
ingly published and circulated as such price 
quotations the wrongfully and artificially 
raised and fixed prices for gasoline paid by” 
defendants in these buying programs, while 
“representing the price quotations published 
by them” to be gasoline prices “prevailing 
in spot sales to jobbers in tank car lots” and 
while “knowing and intending them to be 
relied on as such by jobbers and to be made 
the basis of prices to jobbers.” 

Jurisdiction and venue in the Western 
District of Wisconsin ‘are alleged as fol- 
lows: that most of defendant major oil 
companies have sold large quantities of gas- 
oline in tank car lots to jobbers in that 
district at the “artificially raised and fixed 
and non-competitive prices”; that they have 
“solicited and taken contracts and orders” 
for gasoline in that district; and that they 
have required retail dealers and consumers 


8 Two individuals connected with those jour- 
nals were also made defendants. One of the 
individuals was not brought to trial. At the 
close of the government’s case the indictment 


therein “to pay artificially increased prices 
for gasoline” pursuant to the conspiracy. 

The methods of marketing and selling gas- 
oline in the Mid-Western area are set forth 
in the indictment in some detail. Since we 
hereafter develop the facts concerning them, 
it will suffice at this point to summarize 
them briefly, Each defendant major oil 
company owns, operates or leases retail 
service stations in this area. It supplies 
those stations, as well as independent retail 
stations, with gasoline from its bulk storage 
plants. All but one sell large quantities of 
gasoline to jobbers in tank car lots under 
term contracts. In this area these jobbers ex- 
ceed 4,000 in number and distribute about 50% 
of all gasoline distributed to retail service 
stations therein, the bulk of the jobbers’ 
purchases being made from the defendant 
companies. The price to the jobbers under 
those contracts with defendant companies 
is made dependent on the spot market price, 
pursuant to a formula hereinafter discussed. 
And the spot market tank car prices of 
gasoline directly and substantially influence 
the retail prices in the area. In sum, it is 
alleged that defendants by raising and fixing 
the tank car prices of gasoline in these spot 
markets could and did increase the tank car 
prices and the retail prices of gasoline sold 
in the Mid-Western area. The vulnerability 
of these spot markets to that type of manip- 
ulation or stabilization is emphasized by the 
allegation that spot market prices published 
in the journals were the result of spot sales 
made chiefly by independent refiners of a 
relatively small amount of the gasoline sold 
in that area—virtually all gasoline sold in 
tank car quantities in spot market transac- 
tions in the Mid-Western area being sold 
by independent refiners, such sales amount- 
ing to less than 5% of all gasoline mar- 
keted therein. 


So much for the indictment. 


II. Background of the Alleged 
Conspiracy 


Evidence was introduced (or respondents 
made offers of proof) showing or tending to 
show the following conditions preceding the 
commencement of the alleged conspiracy in 
February 1935. As we shall develop later, 
these facts were in the main relevant to cer- 
tain defenses which respondents at the trial 
unsuccessfully sought to interpose to the 
indictment. 

Beginning about 1926 there commenced 
a period of production of crude oil in such 
quantities as seriously to affect crude oil and 
gasoline markets throughout the United 


was dismissed, on motion of the government, 
as against the other four trade journal de- 
fendants. 
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States. Overproduction was wasteful, re- 
duced the productive capacity of the oil 
fields and drove the price of oil down to 
levels below the cost of production from 
pumping and stripper’ wells. When the 
price falls below such cost, those wells must 
be abandoned. Once abandoned, subsurface 
changes make it difficult or impossible to 
bring those wells back into production. 
Since such wells constitute about 40% of 
the country’s known oil reserves, conserva- 
tion requires that the price of crude oil be 
maintained at a level which will permit.such 
wells to be operated. As Oklahoma and 
Kansas were attempting to remedy the sit- 
uation through their proration laws, the 
largest oil field in history was discovered in 
East Texas. That was in 1930. The supply 
of oi! from this field was so great that at one 
time crude oil sank to 10 or 15 cents a barrel, 
and gasoline was sold in the East Texas 
field for 2%¢ a gallon. Enforcement by 
Texas of its proration law was extremely 
difficult. Orders restricting production were 
violated, the oil unlawfully produced being 
known as “hot oil” and the gasoline manu- 
factured therefrom, “hot gasoline.” Hot oil 
sold for substantially lower prices than those 
posted for legal oil. Hot gasoline therefore 
cost less and at times could be sold for less 
than it cost to manufacture legal gasoline. 
The latter, deprived of its normal outlets, 
had to be sold at distress prices. The con- 
dition of many independent refiners using 
legal crude oil was precarious. In spite of 
their unprofitable operations they could not 
afford to shut down, for if they did so they 
would be apt to lose their oil connections in 
the field and their regular customers. Hav- 
ing little storage capacity they had to sell 
their gasoline as fast as they made it., As 
a result their gasoline became “distress” 
gasoline—gasoline which the refiner could 
not store, for which he had no regular sales 
outlets and which therefore he had to sell for 
whatever price it would bring. Such sales 
drove the market down. 


In the spring of 1933 conditions were 
acute. The wholesale market was below 


the cost of manufacture. As the market be- 
came flooded with cheap gasoline, gasoline: 
was dumped at whatever price it would 
bring. On June'l, 1933, the price of crude. 
oil was 25¢ a barrel; the tank car price of 
regular gasoline was 25£¢ a gallon. In June 
1933 Congress passed the National Indus- 
trial Recovery Act (48 Stat. 195). Sec. 9(c) 
of that Act authorized the President to for- 
bid the interstate and foreign shipment of 
petroleum and its products produced or 
withdrawn from storage in violation of state 


laws. By Executive Order the President on 


July 11, 1933, forbade such shipments. On 
August 19, 1933, a code of fair competition 
for the petroleum industry was approved.” 
The Secretary of the Interior was designated 
as Administrator of that Code. He estab- 
lished a Petroleum Administrative Board to 
“advise with and make recommendations” 
to him. A Planning and Coordination Com- 
mittee was appointed, of which respondent 
Charles E. Arnott, a vice-president of 
Socony-Vacuum, was a member, to aid in 
the administration of the Code. In address- 
ing that Committee in the fall of 1933 the 
Administrator said: “Our task is to stabil- 
ize the oil industry upon a profitable basis.” 
Considerable progress was made. The price 
of crude oil was a dollar a barrel near the 
end of September 1933, as a result of the 
voluntary action of the industry,” but, ac- 
cording to respondents, in accordance with 
the Administrator’s policy and desire. In 
April 1934 an amendment to the Code was 
adopted under which an attempt was made 
to balance the supply of gasoline with the 
demand by allocating the amount of crude 
oil which each refiner could process with 
the view of creating a firmer condition in the 
market and thus increasing the price of gaso- 
line? This amendment also authorized the 
Planning and Coordination Committee, with 
the approval of the President, to make suit- 
able arrangements for the purchase of gaso- 
line from non-integrated or semi-integrated 
refiners and the resale of the same through 
orderly channels. Thereafter four buying 


% Described by orie witness as ‘‘wells that have 
gotton down to less than 5 barrels a day, and 
in some cases down to less than a barrel a 
day, so that they only have to be pumped, some- 
times, an hour or two a day to get all the oil 
they will produce at that stage of the game.”’ 

10 It provided for maximum hours of work and 
minimum rates of pay; forbade sales below 
cost; required integrated companies to conduct 
each branch of their business on a profitable 
basis; established, within certain limits, the 
parity between the price of a barrel of crude 
oil and a gallon of refined gasoline as 18.5 to 1; 
and authorized the fixing of certain minimum 
prices. 

“11 An order of the Administrator fixing mini- 
mum prices never became effective. Respondents 
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also made an offer of proof that the Petro- 
leum Administrative Board endeavored, in the 
fall of 1933, to obtain voluntary action by the 
larger companies to acquire and hold large 
stocks of crude oil, said to be overhanging the 
market and in danger of depressing the price 
of refined gasoline. The offer of proof indicated 
that some purchases had been made but did not 
show the extent. Respondents offered to show, 
through testimony of the chairman of the Plan- 
ning & Coordination Committee, that it was 
the desire of the Administrator that crude oil 
not fall below $1 a barrel. 

2-The testimony of one of respondents’ wit- 
nesses was that this policy caused the major 
companies to buy gasoline—in the main from 
small, non-integrated refiners. 
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programs were approved by the Adminis- 
trator.” These permitted the major com- 
panies to purchase distress gasoline from the 
independent retiners. Standard forms of 
contract were provided. The evil aimed at 
was, in part at least, the production of hot 
-oil and hot gasoline. The contracts (to at 
least one of which the Administrator was a 
party) were made pursuant to the provisions 
of the National Industrial Recovery Act and 
the Code and bound the purchasing company 
to buy fixed amounts of gasoline at desig- 
nated prices* on condition that the seller 
should abide by the provisions of the Code. 
According to the 1935 Annual Report of the 
Secretary of the Interior, these buying pro- 
grams were not successful as “the produc- 
tion of gasoline from ‘hot oil’ continued, 
stocks of gasoline mounted, wholesale 
prices for gasoline remained below parity 
with crude-oil prices, and in the early fall of 
1934 the industry approached a serious col- 
lapse of the wholesale market.” ** Restora- 
tion of the price of gasoline to parity with 
crude oil at one dollar per barrel was not 
realized. 


The flow of hot oil out of East Texas con- 
tinued. Refiners in the field could procure 
such oil for 35¢ or less a barrel and manu- 
facture gasoline from it for 2 or 24%4¢ a gal- 
lon. This competition of the cheap hot 
gasoline drove the price of legal gasoline 
down below the cost of production. The 
problem of distress gasoline also persisted. 
The disparity between the price of gasoline 
and the cost of crude oil which had been at 
$1 per barrel since September 1933 caused 
losses to many independent refiners, no mat- 
ter how efficient they were. In October 
1934 the Administrator set up a Federal 
Tender Board and issued an order making it 
illegal to ship crude oil or gasoline out of 
East Texas in interstate or foreign com- 
merce unless it were accompanied by a ten- 
der issued by that Board certifying that it 
had been legally produced or manufactured. 
Prices rose sharply. But the improvement 


13 June 23, 1934; August 13, 1934; September 
8, 1934; November 2, 1934. They apparently 
were short-lived, their legality having been 
questioned by the Department of Justice. Late 
in 1933 the industry proposed the formation of 
a National Petroleum Agency, of which twenty- 
three of the larger companies, including most 
of the corporate respondents, were to be mem- 
bers, ‘‘to purchase, hold and, in an orderly way, 
dispose of surplus gasoline which threatens the 
stability of the oil price structure.’’ Subscrip- 
tions for a pool of nearly $9,000,000 were ob- 
tained. The plan was never put into operation. 
In May 1934 there was another voluntary pian 
(which was abortive), the Planning & Coordina- 
tion Committee addressed a resolution to cer- 
tain major companies calling upon each to 
purchase an amount. of gasoline in May equal 
to 3% of their sales. 


was only temporary as the enforcement of 
§ 9(c) of the Act was enjoined in a number 
of suits. On January 7, 1935, this Court 
held § 9(c) to be unconstitutional. Panama 
Refining Co. v. Ryan, 293 U.S. 388. Follow- 
ing that decision there was a renewed influx 
of hot gasoline into the Mid-Western area 
and the tank car market fell. 


Meanwhile the retail markets had been 
swept by a series of price wars. These price 
wars affected all markets—service station, 
tank wagon, and tank car. Early in 1934 the 
Petroleum Administrative Board tried to 
deal with them—by negotiating agreements 
between marketing companies and persuad- 
ing individual companies to raise the price 
level for a period. On July 9, 1934, that 
Board asked respondent Arnott, chairman 
of the Planning and Coordination Commit- 
tee’s Marketing Committee,” if he would 
head up a voluntary, cooperative movement 
to deal with price wars. According to Ar- 
nott, he pointed out that in order to stabilize 
the retail market it was necessary to stabilize 
the tank car market through elimination of 
hot oil and distress gasoline.” On July 20, 
1934, the Administrator wrote Arnott, de- 
scribed the disturbance caused by price wars 
and said: 


“Under Article VII, Section 3 of the Code 
it is the duty of the Planning and Coordi- 
nation Committee to cooperate with the Ad- 
ministration as a planning and fair practice 
agency for the industry. J am, therefore, 
requesting you, as Chairman of the Market- 
ing Committee of the Planning and Co- 
ordination Committee, to take action which 
we deem necessary to restore markets to 
their normal conditions in areas where 
wasteful competition has caused them 
to become depressed. The number and 
extent of these situations would make it im- 
practical for the Petroleum Administrative 
Board acting alone to deal with each specific 
situation. Therefore, I am requesting and 
authorizing you, as Chairman of the Mar- 
keting Committee, to designate committees 


14 Under the November 2, 1934 program the 
contract provided that the price to be paid for 
the gasoline purchased should increase %¢ per 
gallon with each 5¢ per barrel increase in the 
posted price of crude oil and should decrease 
14¢ per gallon with each 5¢ per barrel decrease 
in crude. 

15 P, 37. Excerpts from this report were part 
of an offer of proof by respondents. 

16 The Marketing Committee had an extensive 
organization of regional, state, local, or tempo- 
rary committees, scattered throughout the coun- 
try and representative of the various marketing 
elements in the industry. 

17 He also testified that the Board said that 
it could not tell him how to deal with the price 
wars but that it would authorize him to deal 
with ‘‘the elements [of] that conflict that cause 


them.”’ 
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for each locality when and as price wars 
develop, with authority to confer and to 
negotiate and to hold due public hearings 
with a view to ascertaining the elements of 
conflict that are present, and in a‘ coopera- 
tive manner to stabilize the price level to 
conform to that normally prevailing in con- 
tiguous areas where marketing conditions 
are similar. Any activities of your Com- 
mittee must, of course, be consistent with 
the requirements of Clause 2 of Sub-section 
(a) of Section III of the Act, ... .”* 
After recéiving that letter Arnott appointed 
a General Stabilization Committee with 
headquarters in Washington and a regional 
chairman in each region. Over fifty state 
and local committees were set up. The 
Petroleum Administrative Board worked 
closely with Arnott and the committees until 
the end of the Code near the middle of 1935. 
The effort (first local, then state-wide, and 
finally regional) was to eliminate price wars 
by negotiation and by persuading suppliers 
to see to it that those who bought from 
them sold at a fair price. In the first week 
of December 1934, Arnott held a meeting 
of the General Stabilization Committee in 
Chicago and a series of meetings on the next 
four or five days attended by hundreds of 
members of the industry from the middle 
west. These meetings were said to have 
been highly successful in elimination of 
many price wars. Arnott reported the re- 
sults to members of the Petroleum Admin- 
istrative Board on December 18, 1934, and 
stated that he was going to have a follow-up 
meeting in the near future. It was at that 
next meeting that the groundwork for the 
alleged conspiracy was laid. 


III. The Alleged Conspiracy 


The alleged conspiracy is not to be found 
in any formal contract or agreement. It is 


to be pieced together from the testimony of 
many witnesses and the contents of over 
1,000 exhibits, extending through the 3,900. 
printed pages of the record. What follows 
is based almost entirely on unequivocal 
testimony or undisputed contents of ex- 
hibits, only occasionally on the irresistible 
inferences from those facts. 


A. Formation of the Mid-Continent 
Buying Program 


The next meeting of the General Stabiliza- 


‘tion Committee was held in Chicago on 


January 4, 1935, and was attended by all 
of the individual respondents, by representa- 
tives of the corporate respondents, and by 
others. Representatives of independent re- 
finers, present at the meeting, complained 
of the failure of the price of refined gasoline 
to reach a parity with the crude oil price 
of $1 a barrel. And complaints by the inde- 
pendents of the depressing effect on the 
market of hot and distress gasoline were re- 
ported. ‘Views were expressed to the effect 
that “if we were going to have general 
stabilization in retail markets, we must have 
some sort of a firm market in the tank car 
market.” As a result of the discussion 
Arnott appointed a Tank Car Stabilization 
Committee ” to study the situation and make 
a report, or, to use the language of one of 
those present, “to consider ways and means 
of establishing and maintaining an active 
and strong tank car market on gasoline.” 
Three days after this committee was ap- 
pointed, this Court decided Panama Refining 
Co. v. Ryan, supra. As we have said, there 
was_evidence that following that decision 
there was a renewed influx of hot gasoline 
into the Mid-Western area with a conse- 
quent falling off of the tank car market 
prices. 


18 Sec, 3(a) of the Act read: 

“Upon the application to the President by one 
or more trade or industrial associations or 
groups, the President may approve a code or 
codes of fair competition for the trade or in- 
dustry or subdivision thereof, represented by 
the applicant or applicants, if the President 
finds (1) that such associations or groups im- 
pose no inequitable restrictions on admission to 
membership therein and are truly represent- 
ative of such trades or industries or subdivisions 
thereof, and (2) that such code or codes are not 
designed to promote monopolies or to eliminate 
or oppress small enterprises and will not operate 
to discriminate against them, and will tend to 
effectuate the policy of this title: Provided, That 
such code or codes shall not permit monopolies 
or monopolistic practices: Provided further, 
That where such code or codes affect the serv- 
ices and welfare of persons engaged in other 
steps of the economic process, nothing in this 
section shall deprive such persons of the right 
to be heard prior to approval by the President 
of such code or codes. The President may, as a 
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condition of his approval of any such code, im- 
pose such conditions (including requirements 
for the making of reports and the keeping of 
accounts) for the protection of consumers, com- 
petitors, employees, and others, and in further- 
ance of the public interest, and may provide 
such exceptions to and exemptions from the pro- 
visions of such code, as the President in his 
discretion deems necessary to effectuate the 
policy herein declared.”’ 

Section 5 provided: 

“While this title is in effect (or in the case 
of a license, while section 4(a) is in effect) and 
for sixty days thereafter, any code, agreement, 
or license approved, prescribed, or issued and 
in effect under this title, and any action com- 
plying with the provisions thereof taken during 
such period, shall be exempt from the provisions 
of the antitrust laws of the United States.” 

7?” This committee eventually. was composed: of 
respondents McDowell, Ashton and Lakin and 
five former defendants, who were either dis- 
charged or granted new trials. 


ee oe 
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The first meeting of the Tank Car Com- 
mittee was held February 5, 1935, and the 
second on February 11, 1935. At these 
meetings the alleged conspiracy was formed, 
the substance of which, so far as it pertained 
to the Mid-Continent phase, was as follows: 


It was estimated that there would be 
between 600 and 700 tank cars of distress 
gasoline produced in the Mid-Continent oil 
held every month by about 17 independent 
refiners. These refiners, not having regular 
outlets for the gasoline, would be unable 
to dispose of it except at distress prices. 
Accordingly, it was proposed and decided 
that certain major companies (including the 
corporate respondents) would purchase 
gasoline from these refiners. The Com- 
mittee would assemble each month informa- 
tion as to the quantity and location of this 
distress gasoline. Each of the major com- 
panies was to select one (or more) of the 
independent refiners having distress gasoline 
as its “dancing partner”’,” and would assume 
responsibility for purchasing its distress 
supply. In this manner buying power would 
be coordinated, purchases would be effec- 


tively placed, and the results would be much. 


superior to the previous haphazard purchas- 
ing. There were to be no formal contractual 
commitments to purchase this gasoline, 
either between the major companies or be- 
tween the majors aiid the independents. 
Rather it was an informal gentlemen’s agree- 
ment or understanding whereby each under- 
took to perform his share of the joint 
undertaking. Purchases were to be made 
at the “fair going market price.” 

A Mechanical Sub-Committee * was ap- 
pointed to find purchasers for any new 
distress gasoline which might appear be- 
tween the monthly meetings of the Tank 
Car Stabilization Committee and to handle 
detailed problems arising during these 
periods. It was agreed that any such at- 
tempt to stabilize the tank car market was 
hopeless until the flow of hot. gasoline was 
stopped. But it was expected that a bill 
pending before Congress to prohibit inter- 


2 Respondent R. W. McDowell, a vice presi- 
dent of Mid-Continent, testified as follows re- 
specting the origin and meaning of this term: 

“The phrase ‘dancing partners’ came up right 
there after Mr. Ashton had gone around the 
room. There were these 7 or 8 small refiners 
whom no one had mentioned. He said this 
situation reminded him of the dances that he 
used to go to when he was a young fellow. He 
said, ‘Here we are at a great economic ball.’ 
He said, ‘We have these major companies who 
have to buy gasoline and dre buying gasoline, 
and they are the strong dancers.’ And he said, 
‘They have asked certain people to dance with 
them. They are the better known independent 
refiners.’ He said, ‘Here are 7 or 8 that no one 
seems to know.’ He said, ‘They remind me of 


state shipment of hot gasoline would soon 
be enacted which would deal effectively with 
that problem. Accordingly, it was decided 
not to put any program into operation until 
this bill had been enacted and became opera- 
tive. It was left to respondent Arnott to 
give the signal for putting the program into 
operation after this had occurred. 


The Connally Act (49 Stat. 30) became 
law on February 22, 1935. The enforcement 
agency under this act was the Federal 
Tender Board which was appointed about 
March Ist. It issued its first tenders March 
4th. On March lst respondents Arnott and 
Ashton explained the buying program to a 
group of Mid-Continent independent refiners 
in Kansas City, who expressed a desire to 
cooperate and who appointed a committee 
to attend a meeting of the Tank Car 
Stabilization Committee in St. Louis on 
March 5th to learn more about the details. 
This meeting was held with the committee 
of the independents present at one of the 
sessions. At a later session that day the 
final details of the Mid-Continent buying 
program were worked out, including an 
assignment of the “dancing partners” among 
the major companies.” On March 6th Ash- 
ton telephoned Arnott and told him what 
had been accomplished at the St. Louis 
meeting. Later the same day Arnott told 
Ashton by telephone that the program 
should be put into operation as soon as pos- 
sible, since the Federal Tender Board 
seemed to be cleaning up the hot oil 
situation in East Texas. Ashton advised 
McDowell, chairman of the Mechanical Sub- 
Committee, of Arnott’s instructions. And 
on March 7th that committee went into 
action. They divided up the major com- 
panies; each communicated with those on 
his list, advised them that the program was 
launched, and suggested that they get in 
touch with their respective “dancing part- 
ners.” Before the month was out all com- 
panies alleged to have participated in the 
program (except one or two) made pur- 
chases; 757 tank cars were bought from all 


the wallflowers that always used to be present 
at those old country dances.’ He said, ‘I think 
it is going to be one of the jobs of this Com- 
mittee to introduce some of these wallflowers 
to some of the strong dancers, so that everybody 
can dance.’ And from that simile, or whatever 
you want to call it, the term ‘dancing partner’ 
arose.’’ 

2This was a committee of three of which 
respondent McDowell was chairman. 

22'The list of the independent refiners having 
the distress gasoline was read and the majors 
made their selections—some on the basis of 
prior business dealings, some on the basis of 
personal friendships, some because of location, 
freight advantages, etc. 
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put three of the independent refiners who 
were named in the indictment as sellers. 


B. The Mid- Continent Buying Pr ogram 
in Operation 


No specific term for the buying program 
was decided upon, beyond the first month. 
But it was started with the hope of its 
continuance from month to month. And in 
fact it did go on for over a year, as we 
‘shall see. 

The concerted action under this program 
took the following form: 

The Tank Car Stabilization Committee 
had A. V. Bourque, Secretary of the West- 
ern Petroleum Refiners’ Association,” make 
a monthly survey, showing the amount of 
distress gasoline which each independent 
refiner would have during the month. From 
March 1935 through February 1936 that 
Committee met once a month. At these meet- 
ings the surveys showing the amount and 
location of distress gasoline were presented 
and discussed. They usually revealed that 
from 600 to 800 tank cars of distress gasoline 
would become available during the month. 
Each member of the Committee present 
would indicate how much his company 
would -buy and from whom. Those com- 
panies which were not represented at the 
meetings were approached by the Mechan- 
ical Sub-Committee; 
them as to the amount of gasoline that it 
was felt they could’ take in that month.” 
Also, as we have stated, the Mechanical 
Sub-Committee would endeavor to find pur- 
chasers for any new distress gasoline which 
appeared between the meetings of the Tank 
Car Stabilization Committee. It would re- 
port such new surpluses to Bourque. The 
functions of the Mechanical Sub-Committee 
were apparently not restricted merely to 
dissemination of information to the buyers. 
One of its members testified that he urged 
the majors to buy more distress gasoline. 
Throughout, persuasion was apparently used 
to the end that all distress gasoline would 
be taken by the majors and so kept from 
the tank car markets. As the program pro- 
gressed, most of the major companies con- 
tinued to buy from the same “dancing 
partners” with whom they had started. 

One of the tasks of the Mechanical Sub- 


Committee was to keep itself informed as to 


% Practically all of the independent refiners 
named in the indictment were members of this 
Association. C. M. Boggs, the president of the 
Association, and A. V. Bourque, its secretary, 
were named in the indictment as defendants. 
As to the former, a motion for directed verdict 
of acquittal was granted; as to the latter, the 
verdict of the jury was set aside and the indict- 
ment disrnissed. 

7*On March 15, 1935, Jacobi in a letter to his 
superiors wrote: ‘‘The writer has been busy this 
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“word was gotten to. 


the current prices of, gasoline and to use its 
persuasion and influence to’see to it that 
the majors paid a fair going market price 
and did not “chisel” on the small refiners. 
It did so. At its meetings during the spring 
of 1935 the question of the fair going market 
price was discussed. For example, Jacobi, 
a member of the Sub-Committee, testified 
that at the meeting of March 14, 1935, “the 
subcommittee arrived at what we 
thought was a fair market price for the week’ 
following”, viz. 334¢ and 434¢.% Jacobi 
termed these prices arrived at by the Sub- 
Committee as the “recommended prices.” 
He made it a practice of recommending 
these prices to the major companies with 
which he communicated. According to his 
testimony, those “recommendations” were 
represented by him to be not the Sub- 
Committee’s but his own idea. McDowell 
testified that he never made any such price 
recommendations but if asked would tell the 
purchasing companies what his own com- 
pany was paying for gasoline.” Up to June 
7, 1935, price “recommendations” were made 
five or seven times, each time the “recom- 
mended” prices constituting a price advance 
of %¢ or %¢ over the previous “recom- 
mendation”. No more price “recommenda- 
tions” were made in 1935. In January 1936 
there was an advance in the price of crude 
oil. The members of the Sub-Committee 
discussed the price situation and concluded 
that an advance of %¢ a gallon of gasoline 
purchased under the program should be 
made. Jacobi made that “recommendation” 
to the companies on his list. 


We shall discuss later the effect of this 
buying program on the market. 


The major companies regularly reported 
to Bourque, the trade association representa- 
tive of the Mid-Continent independent re- 
finers, the volume of their purchases-under 
the program and the prices paid. Repre- 
sentatives of one of the corporate respond- 
ents repeatedly characterized its purchases 
under the program as “quotas”, ‘“obliga- 
tions”, or “allocations”. They spoke of one 
of its “dancing partners” under the buying 
program as “one of the babies placed in our 
lap last spring when this thing was inaugu- 
rated.” And they stated that “we don’t 
have much choice as to whose material we 
are to take, when we purchase outside third 


week on tank car stabilization work, and thus 
far resuits are gratifying. Our Committee de- 
cided on a price of 3%¢ for third grade, and 434¢ 
for ‘Q’ for next week. Purchasing companies, 
including our own units, are paying these prices 
today.’’ ‘‘Q’’ gasoline is regular gasoline with 
an octane rating of 68-70. 

2% What the practice of the other member of 
the Mechanical Sub-Committee was in this re- 
spect does not appear. 
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grade gasoline in connection with the Buy- 
ing Program Committee’s operations. On 
such purchases, we have refineries ‘assigned’ 
to us.” This was doubtless laymen’s, not 
lawyers’, language. As we have said, there 
does not appear to have been any binding 
commitment to purchase; the plan was 
-wholly voluntary; there is nothing in the 
record to indicate that a participant would 
be penalized for failure to cooperate. But 
though the arrangement was informal, it was 
nevertheless effective, as we shall see. And, 
as stated by the Circuit Court_of Appeals, 
there did appear to be at least a moral obli- 
gation to purchase the amounts specified at 
the fair market prices “recommended”. That 
alone would seem to explain why some of 
the major companies cancelled or declined 
to enter into profitable deals for the ex- 
change of gasoline with other companies in 
order to participate in this buying program. 
Respondent Skelly Oil Co. apparently lost 
at least some of its pipe-line transportation 
profit of 3/16¢ a gallon “on every car of 
gasoline” purchased by it in the buying pro- 
gram. And both that company and respond- 
ent Wadhams Oil Co. continued to make 
purchases of gasoline under the program 
altbonee they were unable then to dispose 
of it. 

Up to Jurie 1935, the expenses incurred 
by the members of the Mechanical Sub- 
Committee were charged to and paid by 
the Planning and Coordination Committee 
of the Code of Fair Competition for the 
Petroleum Industry. On May 27, 1935, this 
Court held in A. L. A. Schechter Poultry 
Corp. v. United States, 295 U. S. 495, that 
the code-making authority conferred by the 
National Industrial Recovery Act was an 
unconstitutional delegation of legislative 
power. Shortly thereafter the Tank Car 
Stabilization Committee held a meeting to 
discuss their future course of action. It 
was decided that the buying program should 
continue. Accordingly, that Committee con- 
tinued to meet each month through Febru- 
ary 1936. The procedure at these meetings 
was essentially the same as at the earlier 
ones. Gradually the buying program worked 
almost automatically, as contacts between 
buyer and seller became well established. 
The Mechanical Sub-Committee met at ir- 
regular intervals until December 1935. 

Thereafter it conducted its work on the tele- 
phone. 


2% Arnott was reported as saying: ‘‘East Texas 
has been a menace to not only the Eastern Sea- 
board, but its gasoline also has found its way 
up into the Mid-Continent and has been com- 
petitive with the so-called Mid-Continent sup- 
pliers’ or refiners’ gasoline.”’ 

The normal market for gasoline refined in 
East Texas was the State of Texas and the 


C. Fo?mation and Nature of the East Texas 
Buying Program. 


In the meetings when the Mid-Continent 
buying program was being formulated it 
was recognized that it would be necessary 
or desirable to take the East Texas surplus 
gasoline off the market so that it would not 
be a “disturbing influence in the Standard 
of Indiana territory.” The reason was that 
weakness in East Texas spot market prices 
might make East Texas gasoline competi- 
tive with Mid-Continent gasoline in the Mid- 
Western area and thus affect Mid-Continent 
spot market prices. The-tank car rate on 
gasoline shipments from the East Texas 
field to points in the Mid-Western area was 
about %¢ a gallon higher than from the 
Mid-Continent field. With East Texas spot 
market prices more than %¢ a gallon below 
Mid-Continent spot market prices, there 
might well be a resulting depressing effect 
on the Mid-Continent spot market prices.” 

Early in 1935 the East Texas Refiners’ 
Marketing Association was formed to dis- 
pose of the surplus gasoline manufactured 
by the East Texas refiners. The occasion 
for the formation of this Association was 
the stoppage of the shipment of hot oil and 
gasoline as a consequence of a Texas law 
enacted in December 1934. As long as these 
refiners had operated on cheap hot oil they 
had been able to compete for business 
throughout the Middle West. If they used 
legal crude at a dollar a barrel, their costs 
would increase. Their shift from a hot oil 
to a legal oil basis necessitated a change in 
their- marketing methods. They were al- 
ready supplying jobbers and dealers of 
Texas with all the gasoline they could use. 
Hence, their problem was to find additional 
markets for the surplus gasoline which they 
manufactured from legal crude. The Asso- 
ciation was to act as the sales agency for 
those surpluses. Shipments north would be 
against the freight differential. Therefore, 
without regular outlets for this surplus gaso- 
line they would have been forced to dump 
it on the market at distress prices. Their 
plan was to persuade the major companies 


‘if possible to buy more East Texas gasoline 


and to purchase it through the Association 
which would allocate it among its members 
who had surpluses. Neil Buckley, a buyer 
for Cities Service- Export Corporation in 
Tulsa, was recommended by one of the in- 
dependents as the contact man. Buckley 
undertook the job.” 


Atlantic seaboard, reached through tanker ship- 
ments from Gulf ports. 

27 Buckley first secured the approval of his 
employer. His company, not the Association, 
paid his salary while he was engaged in this 
work; the Association paid his travel and tele- 
phone expenses. 
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Thus it was not established that the major 
companies caused tHe Association to be 
formed. But it is clear that the services 
of the Association were utilized in connec- 
tion with a buying program by defendant 
companies. The record is quite voluminous 
on the activities of Buckley in getting the 
support of the majors to the Association’s 
program. Suffice it to say that he encoun- 
tered many difficulties, most of them due to 
the suspicion and mistrust of the majors 
as a result of the earlier hot oil record of 
the East Texas independents. His initial 
task was to convince the majors of the good 
faith of the East Texas independents. Many 
conferences were had. Arnott gave help to 
Buckley. Thus, on March 1, 1935, Arnott 
wired a small group of representatives of 
major companies, who were buyers and 
users of East Texas gasoline, inviting them 
to attend a meeting in New York City on 
March 6th “to hear outcome my meeting 
with East Texas refiners and to consider 
future action surplus gasoline this and other 
groups that is awaiting our decision*>. . . 
matter of extreme importance.” The prob- 
lem was discussed at that meeting™ but 
reliable information was lacking as to the 
probable amount of distress gasoline, the 
size of the independents’ Federal allocations 
and whether or not such gasoline was going 
to be manufactured within those allocations. 
Accordingly Arnott appointed a committee 
to attend the meeting of the District Allo- 
cators” on March 13th and to obtain the 
information. That information was obtained 
and a schedule was prepared showing the 
probable amount of surplus gasoline in East 
Texas and the Gulf, the names of the regu- 
lar buyers in those areas, and the amounts 
they might take. -Arnott, on March 14th, 
by telegraph called another meeting in New 
York City for the next day, saying “The 
question of surplus gasoline which has been 
under consideration must be finalized to- 
morrow.” At that meeting someone (ap- 
parently a representative of respondent 
Sinclair) “arose with a slip of paper in his 
hand and stated that it had been suggested” 
that each of 12 to 15 major companies “take 
so much gasoline” from East Texas, “the 
amounts being read off as to what each com- 
pany would take”. Nothing definite was 
decided at the meeting. Buckley continued 
his efforts, talking with Arnott:and repre- 
sentatives of other majors. It is impossible 


28 Representatives of respondents Socony- 
Vacuum, Pure Oil, Sinclair and probably of 
Shell were present as well as representatives 
of other majors. The only individual respond- 
ents present were Arnott and McElroy. 

2 They were part of the organization of the 
Planning & Coordination Committee under the 
Code. As to allocations under the Code see 
infra, pp. — [page 26,231]. 
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to find from the record the exact point of 
crystallization of a buying program. But 
it is clear that as a result of Buckley’s and 
Arnott’s efforts and of the discussions at 
the various meetings various major compa- 
nies did come into line and that a concerted 
buying program was launched. The corre- 
spondence of employees of some of the ma- 
jors throughout the period in question is 
replete with references such as the follow- 
ing: “buying program in East Texas”; “our 
allocation of five cars per day”; “a general 


buying movement”; “regular weekly pur- 


chases from the East Texas group”; “allo- 
cations and purchases” in the East Texas 
field; and the like. 

In 1935 the East Texas refiners named 
in the indictment sold 285,592,188 gallons 
of gasoline. Of this certain defendant com- 
panies * bought 40,195,754 gallons or 14.07%. 
In the same year all independent refiners 
in East Texas sold 378,920,346 gallons— 
practically all of it on the spot market. Of 
this amount those defendant companies pur- 
chased 12.03% or 45,598,453 gallons. Of 
the 8,797 tank cars purchased by all defend- 
ants (except Sinclair) from March 1935 
through April 1936 from independent refin- 
ers in the East Texas field, 2,412 tank cars 
were purchased by the present corporate 
respondents. 


Every Monday morning the secretary of 
the East Texas association ascertained from 
each member the amount of his forthcom- 
ing weekly surplus gasoline and the price 
he wanted. He used the consensus of opinion 
as the asking price. He would call the 
major companies; they would cail him. He 
exchanged market information with them, 
Orders received for less than the asking 


price would not be handled by the Associa- 


tion; rather the secretary would refer the 
buyer to one of the independents who might 
sell at the lower price. Very few cars were 
purchased through the Association by others 
than the major oil companies." The majors 
bought about 7,000 tank cars through the 
Association in 1935 and about 2,700 tank 
cars in the first four months of 1936. And 
in 1935 the secretary of the Association 
placed an additional 1,000 tank cars by 
bringing the purchasers and the independ- 
ent refiners together, The purchases in 1935 
in East Texas were, with minor exceptions, 
either at the low or slightly below the low 
quotation in Platt’s Oilgram, following it 


80 Not including, inter alia, Cities Service Ex- 
port Oil Co., Louisiana Oil Refining Corp., Tide 
Water Assoc. Oil Co., The Texas Co., and Gulf 
Refining Co., as respects which the indictment 
had been dismissed. 

*1 Only three of the corporate respondents pur- 
chased through the Association. 
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closely as the rffarket rose in. March, April, 
and May, 1935; they conformed to the market 
as it flattened out into more or less of a 
plateau through the balance of 1935 with a 
low for third grade gasoline of 45¢.' This 
was consistent with the policy of the buying 
program. For.the majors were requested 
to purchase at the “fair, going market price”.™ 
And it is clear that this East Texas buying 
program was, as we have said, supplementary 
or auxiliary to the Mid-Continent program. 
As stated in March 1935 in an inter-company 
memorandum of one of the majors: “... 
with east coast refiners having a program 
to purchase surplus East Texas gasoline 
over the next four months, we feel that still 
further advances can be made in the tank 
car market and a resultant increase in the 
service station price.” 


‘D. Scope and Purpose of the Alleged 
Conspiracy. 


As a result of these buying programs it 
was hoped and intended that both the tank 
car and the retail markets would improve. 
The conclusion is irresistible that defend- 
ants’ purpose was not merely to raise the 
spot market prices but, as the real and ulti- 
mate end, to raise the price of gasoline in 
their sales to jobbers and consumers in the 
Mid-Western area. Their agreement or plan 
embraced not only buying on the spot markets 
but also, at least by clear implication, an 
understanding to maintain such improve- 
ments in Mid-Western prices as would re- 
sult from those purchases of distress gasoline. 
The latter obviously would be achieved by 
selling at the increased prices, not by price 
cutting. Any other understanding would 
have been wholly inconsistent with and con- 
trary to the philosophy of the broad stab- 
ilization efforts which were under way. In 
essence the raising and maintenance of the 
spot market prices were but the ‘means 
adopted for raising and maintaining prices 
to jobbers and consumers. The broad sweep 
of the agreement was indicated by Arnott 
before a group of the industry on March 
13, 1935. He described the plan as one 
“whereby this whole stabilization effort of 
markets, the holding up of normal sales 
market structures, the question of the real- 
ization of refineries, the working together 
of those two great groups in order that we 
may balance this whole picture and in order 
that we may interest a great many buyers 
in this so-called surplus or homeless gas- 


82 An inter-company communication between 
employees of respondent Pure Oil written in 
May 1935 stated: ‘‘Prices were advanced this 
week in both regions to 4%¢ and 454¢-53¢, in 
view of some of the refiners squawking because 
our buying price was considerably lower than 
the publications.”’ 
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oline, can be done along organized lines. 
: .” Certainly there was enough evi- 
dence to support a finding by the jury that 
such were the scope and purpose of the 
plan. 

But there was no substantial competent 
evidence that defendants, as charged in the 
indictment, induced the independent re- 
finers to curtail their production. 


E. Marketing and Distribution Methods. 


_ Before discussing the effect of these buy- 
ing programs, some description of the 
methods of marketing and distributing gas- 
oline in the Mid-Western area during the 
indictment period is necessary. 

The defendant companies sold about 83% 
of all gasoline sold in the Mid-Western area 
during 1935. As we have noted, major com- 
panies, such as most of the defendants, are 
those whose operations are fully integrated 
—producing crude oil, having pipe lines for 
shipment of the crude to its refineries, re- 
fining crude oil, and marketing gasoline at 
retail and at wholesale. During the greater 
part of the indictment period the defendant 
companies owned and operated many retail 
service stations ™ through which they sold 
about 20% of their Mid-Western gasoline in 
1935 and about 12% during the first seven 
months of 1936. Standard Oil Company 
(Indiana) * was known during this period 
as the price leader or market leader through- 
out the Mid-Western area. It was cus- 
tomary for retail distributors, whether 
independent or owned or controlled by 
major companies, to follow Standard’s 
posted retail prices. Its posted retail price 
in any given place in the Mid-Western area 
was determined by computing the Mid- 
Continent spot market price and adding 
thereto the tank car freight rate from the 
Mid-Continent field, taxes and 5%¢. The 
514¢ was the equivalent of the customary 
2¢ jobber margin and 3'%4¢ service station 
margin. In this manner, the retail price 
structure throughout the Mid-Western area 
during the indictment period was based in 
the main on Mid-Continent spot market 
quotations,” or, as stated by one of the wit- 
nesses for the defendants, the spot market 
was a “peg to hang the price structure on”. 

About 24% of defendant companies’ sales 
in the Mid-Western area in 1935 were to 
jobbers, who perform the function of middle- 
men or wholesalers. .Since 1925 jobbers 
were purchasing less of their gasoline on 


33It appears that, beginning in 1935- and in- 
creasing in the latter part of 1936, state chain 
store legislation resulted in the majors leasing 
many of their retail service stations. 

™%A defendant to whom a new trial was 
granted. 

3 Further details of Standard’s policy in post- 
ing retail prices are discussed, p. — [page 110]. 
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the spot tank car markets and more under 
long term supply contracts from major 
companies and independent refiners. These 
contracts usually ran for a year or more 
and covered all of the jobber’s gasoline re- 
quirements during the period. The price 
which the jobber was to pay over the life 
of the contract was not fixed; but a formula 
for its computation was included. About 
80% or more of defendant companies’ job- 
ber contracts provided that the price of 
gasoline sold thereunder should be the Mid- 
Continent spot market price on the date of 
shipment. This spot market price was to 
be determined by averaging the high and 
low spot market quotations reported in the 
Chicago Journal of Commerce and Platt’s 
Oilgram or by averaging the high and low 
quotations reported in the Journal alone. 
The contracts also gave the jobber a wholly 
or partially guaranteed margin between the 
price he had to pay for the gasoline and the 
normal price to service stations—customarily 
a 2¢ margin.* 

There is no central exchange or market 
place for spot market transactions. Each 
sale is the result of individuai bargaining 
between a refiner and his customers, sales 
under long-term contracts not being in- 
cluded.. It is a “spot” market because ship- 
ment is to be made in the immediate future 
—usually within ten or fifteen days. Sales 
on the spot tank car markets are either 
sales to jobbers or consumers, sales by one 
refiner to another not being included.” The 
prices paid by jobbers and consumers in 
the various spot markets are published daily 
in the trade journals, Platt’s Oilgram and 
Chicago Journal of Commerce. In the case 
of the Oilgram these prices are obtained by 
a market checker who daily calls refiners 
in the various refinery areas (major com- 
panies as well as independents) and ascer- 
tains the quantity and price of gasoline 
which they have sold to jobbers in spot 
sales.™ After checking the prices so ob- 


% The following is illustrative: The spot mar- 
ket price (computed as indicated) was to govern 
when that price plus freight, plus 5%¢ per 
gallon did not exceed the posted service station 
price, exclusive of tax, at destination on date 
of shipment. In case that aggregate figure ex- 
ceeded the service station price, then the price 
to the jobber would be reduced by an amount 
equal to one-half of the excess. In some cases 
the major companies assumed the full amount 
of the difference. The margin of 514¢ was based 
on the seller’s discount of 31%4¢ to jobbers. Hence 
if the seller increased or decreased that discount 
generally then the margin of 5%4¢ would be in- 
creased or decreased by an equal or like amount. 
The wording of the various contracts varied but 
there was great uniformity in principle. 

* For this reason ‘‘spot open market’’ is fre- 
quently used, ‘‘open’’ market referring to sales 
which are not made on contract, nor based on 
future ‘publications. 


1 56,031 


tained against other sources of information 
(such as brokers’ sales) and after con- 
sidering the volume of sales reported at 
each price, he determines the lowest and 
highest prices at which gasoline is being 
sold to jobbers in substantial quantities on 
the spot market.” Thus, if he finds that 
substantial sales are reported at 54%¢, 5%4¢ 
and 53@¢, the Oilgram reports a price range 
of 51%-53g¢. The result is published in the 
Oilgram that same day.“ The Chicago 
Journal of Commerce publishes similar quo- 
tations the day after the sales are reported. 
And its quotations cover sales to industrial 
consumers as well as to jobbers. But it was 
not shown that either journal had published 
prices paid by a major company as a price 
paid by jobbers on the tank car market. 


F. The Spot Market Prices During the 
Buying Program. 


In 1935 the 14 independent Mid-Continent 
refiners named in the indictment sold 
377,988,736 gallons of gasoline. Of that out- 
put, the corporate respondents purchased 
about 56,200,000 gallons or approximately 
15% and the defendant companies who 
went to trial, about 17%. The monthly 
purchases of all defendant companies from 
Mid-Continent independents from -March 
1935 to April 1936 usually ranged between 
600 and 900 tank cars and in a few months 
somewhat exceeded those amounts. 


Major company buying began under the 
Mid-Continent program on March 7, 1935. 
During the week before that buying com- 
menced the Mid-Continent spot market for 
third grade gasoline rose ¥%¢. The low 
quotation on third grade gasoline was 3i%4¢ 
on March 6, 1935. It rose to 434¢ early in 
June. That advance was evidenced by ten 


successive steps. The market on third grade: 


gasoline then .levelled out on a plateau 
which extended into January 1936, except 
for a temporary decline in the low quota- 


88In case actual sales cannot, be obtained, he 
gets the prices at which the refiners will sell to 
jobbers in that open spot market. 


39 Major companies sell little gasoline to job- 
bers on a spot basis. The spot market prices 
published in the trade journals are based largely 
on sales by independent refiners. 


* The National Petroleum News gives the Oil- 
gram quotations in weekly form. 


41 That percentage is apparently reduced to 
about 10.5% if sales of 29 independent refiners 
Goauaing the 14 named in the indictment) are 
aken. 


What percentage these purchases by respond- 
ents were of the Mid-Continent spot market in 
1935 does not clearly appear, the government's 
estimate of one-third to a half apparently being 
somewhat high. 


———— 
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tion late in 1935. By the middle of January 
the low again had risen, this time to 5%¢. 
It held substantially at that point until the 
middle of February 1936. -By the end of 
February it had dropped to 5¢. It then 
levelled off at that low and remained there 
into May 1936 when the low dropped first 
to 47@¢ and then to 434¢. It stayed there 
until the first week in July 1936. The low 
then rose to 47£¢, maintained that level until 
mid-August, then started to drop until by 
successive steps it had declined to 4%4¢ be- 
fore the middle of September. It stayed 
there until early October when it rose to 
454¢, continuing at that level until middle 
November when it rose to 434¢. The low 
remained at substantially that point 
throughout the balance of 1936. 

During 1935, as the Mid-Continent spot 
market for third grade gasoline was rising, 
so was the East Texas spot market. And 
when in June 1935 the former levelled off 
for the balance of the year at a low of 434¢, 
the latter * levelled off, as we have seen, at 
a low of 454¢. : 

During this period there were comparable 
movements on the Mid-Continent spot mar- 
ket for regular gasoline. From a low of 
434¢ on March 7, 1935, it rose to a low of 
55%4¢ early in June, that advance being evi- 
denced by nine successive steps. As in the 
case of third grade gasoline, the market 
for regular gasoline then levelled out ona 
plateau which extended into January 1936. 
By the middle of January the low had risen 
to 6%¢. It held at that point until the 
middle of February 1936. By the end of 
February it had dropped to 57%¢. It rose 


to 6¢ in the first week of March, leyelled. 
off at that low and remained there into 
August 1936. By mid-August it started to 
drop—reaching 51%4¢ in September, going to 
5544¢ in October and to 534¢ in November, 
where it stayed through the balance of 1936. 

These plateaus are clearly shown by a 
chart of the market journal’s quotations. 
But that does not of course mean that all 
sales on the spot market were made be- 
tween the high and the low during the 
period in question. As we have said, the 
quotations of the market journals merely 
indicated the range of prices (usually an 
eighth) within which the bulk of the gas- 
oline was being sold. Hence actual sales 
took place above the high and below the 
low. Thus between June and December 
1935 while the low for third grade gasoline 
remained substantially at 434¢ and the high 
at 47%¢ jobbers’ and consumers’ purchases “ 
ranged from 43%¢ to 5%¢. A similar con- 
dition existed as respects regular gasoline. 

Purchases by the major companies like- 
wise did not always fall within the range 
of these quotations. In fact, between 85 
and 90% of their purchases from the inde-: 
pendent refiners were made at prices which 
were at or below the low quotations in the 
market journals.“ There were few such 
purchases above the high and not a sub- 
stantial percentage at the high.® 


G. Jobber and Retail Prices During the 
Buying Programs - 
That the spot market prices controlled 
prices of gasoline sold by the majors to the 
jobbers in the Mid-Western area during the 


4 Comparable movements took place in the 
East Texas spot market for regular gasoline 
until April 21, 1935, when those quotations were 
discontinued. 

48 Respondents computed that for 1935 8% of 
these purchases of third grade gasoline were 


Price Group 


Above the lowest quotations in Platt’s Oilgram ... ; 
Above the lowest quotations in Chicago Journal of Commerce.. 984 
At the lowest quotations in Platt’s Oilgram ....... 
At the lowest quotations in Chicago Journal of Commerce...... 6564 
Below the lowest quotations in Platt’s Oilgram ... 
Below the lowest quotations in Chicago Journal of Commerce. .1656 


The government’s tabulations dealt with 9,204 
tank cars which defendants (excluding Sinclair) 


_ purchased on a flat price basis from independent . 


refiners in the Mid-Continent field between 
March 1, 1935 and April 30, 1936. Respondents’ 
tabulations included Sinclair.and excluded sales 
by defendants who had already been dismissed, 
and eliminated or reclassified alleged omissions 
or improper classifications by the government. 

Respondents’ computations also show that the 
percentage of purchases at prices below the low 
auotations was higher during the March-May, 


‘ above the high; 10% were at the high; 7% were 


between the high and low; 16% were below the. 
low. é ; 

44 Respondents’ computations comparing their | 
tabulations with the government’s tabulations 
are as follows: 


Government’s Respondents’ 

Tank-Cars % Tank-Cars % 
5 ere en ee 745 8.09 516 7.5 
10.7 992 14.3 
Rt ee 6407 69.64 4491% 64.9 
 & Wie 4419% 63.9 
di AR Sa 2052 22.27 1912% 27.6 
17.99 1508% 21.8 

‘eeaganseere abe iee 9204 100.00 6920% 100. 


1935 price rise than during the indictment pe- 
riod as a whole, and that the percentage of 
purchases above the low was lower during that 
period of price rise. than during the period as 
a whole. 

45 Respondents’ figures were: .7% above the 
high of the Journal; .8% above the high of the 
Oilgram; 3.7% at the high of the Journal; 6.1% 
at the high of the Oilgram. Apparently all 
purchases above the high were purchases of 
third grade, not regular gasoline. 
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indictment period is beyond question. For, 
as we have seen, the vast majority of job- 
bers’ supply contracts during that period 
contained price formulae which were -di- 
rectly dependent on the Mid-Continent spot 
market prices.“ Hence, as the latter rose, 
the prices to the jobbers under those con- 
tracts increased. 


There was also ample evidence that the 
spot market prices substantially affected the 
retail prices in the Mid-Western area dur- 
ing the indictment period. As we have seen, 
Standard of Indiana was known during this 
period as the price or market leader 
throughout this area. It was customary for 
the retailers to follow Standard’s posted 
retail prices, which had as their original 
base the Mid-Continent spot market price. 
Standard’s policy was to make changes in 
its posted retail price only when the spot 
market base went up or down at least 3/10¢ 
a gallon and maintained that change for a 
period of 7 days or more.” Standard’s net 
reduction in posted prices for the 6 months 
preceding March 1935 was 1.9¢ per gallon. 
From March 1935 to June 1935 its posted 
retail prices were advanced 3/10¢ four 
times. 


Retail prices in the Mid-Western area 
kept close step with Mid-Continent spot 
market prices during 1935 and 1936, though 
there was a short lag between advances in 
the spot market prices and the consequent 
rises in retail prices. This was true in 
general both of the subnormal “ and normal 
retail prices. To be sure, when the tank 
car spot market levelled out on a plateau 
from June to the end of 1935, there was 
not quite the same evenness in the higher 
plateau of the average retail prices. For 
there were during the period in question 
large numbers of retail price cuts in various 


parts of the Mid-Western area, though they 
diminished substantially during the spring 
and summer of 1935. Yet the average serv- 
ice station price ™ (less tax) having reached 
13.26¢ by the middle of April (from 12.56¢ 
near the first of March) never once fell 
below that amount; advanced regularly to 
13.83¢ by the middle of June; declined to 
13:44¢ in August; and after an increase 
to 13.60¢ during the last of the summer 
remained at 13.41¢ during the balance of 1935 
except for a minor intermediate drop. In 
sum, the contours of the retail prices con- 
formed in general to those of the tank car 
spot markets. The movements of the two 
were not just somewhat comparable; they 
were strikingly similar, Irrespective of 
whether the tank car spot market prices 
controlled the retail prices in this area, 
there was substantial competent evidence 
that they influenced them—substantially and 
effectively. And in this connection it will 
be recalled that when the buying program 
was formulated it was in part predicated 
on the proposition that a firm tank car 
market was necessary for a stabilization 
of the retail markets. As reported by one 
who attended the meeting on February 5, 
1935, where the buying program was being 
discussed: “It was generally assumed that 
all companies would come into the picture 
since a stable retail market requires a high- 
er tank car market.” 


IIIfA]. Other Circumstances Allegedly 
Relevant to the Offense Charged in 
the Indictment. 


The following facts or circumstances were 
developed at the trial by testimony or other 
evidence or were embraced in offers of proof 
made by respondents. 


4 One government witness testified that out 
of 1,729 contracts made by the defendant major 
oil companies with jobbers in the Mid-Western 
area during 1935, 1,461 provided that the basic 
price was to be determined ‘‘on the basis of 
the average of the averages of the high and 
low quotations of the Chicago Journal of Com- 
merce and Platt’s Oilgram on spot market tank 
car gasoline.’’ During 1935 defendant compa- 
nies sold over 900,000,000 gallons to jobbers in 
the Mid-Western area out of total sales by them 
in that area of over 4,000,000,000 gallons, 


41 These changes were apparently not made 
automatically, as the factor of competition was 
taken into consideration. 


48 A comparison of Monday low quotations for 
house brand gasoline (Oklahoma market) with 
average service station prices for Standard’s 
regular grade gasoline (less taxes) for 28 cities 
(including La Crosse and Milwaukee, Wis.) in 
the Mid-Western area shows the latter following 
the former upward from March to June 1935 and 
in Jamuary 1936. 
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Service 

Oklahoina Station 

March’ 4) 1935)... «eres 4.375¢ 12.56¢ 
Marebn ids, 31035 ees a aa 4.625 12.56 
Mareh- 18). 103 5crcy cue an AO, 12.56 
Marehi25,, 1935 gar. taea ers 4.750 12.90 
Aprile £935 ui sek basen sents 4.875 12.90 
AprilyS, oS0nac oe eee OOU) 12.97 
ADU US SOs0r eg «scams AS) 13.26 
Aprile22, 1935 ca es ee 13.32 
ATU 29) OSS ae eer eee 5.250 13.32 
May 61985 re te ee: 5.250 13.56 
INTER DRG} TOK yes we ceo h ey 5.250 13.56 
INA VE 2 Oi O35 ean tees seins Bie 55375 13.56 
Mayi27s) 193 Saeitma sean hie 5.500 13.56 
June 3,593 5 cp cise eer 5.625 13.56 
January 6, 1936 .a:-.<hass 5.625 13.35 
JANUARY 13 LO S6 easter e 6.125 13.45 
January 20, 1936 ........ 6.125 13.93 
SANUALY ES Lp01 936. ee ts 6.125 13.93 


49 Prices below the normal price which Stand- 
ard posted. 

50 Average price (28 cities Mid-Western area) 
for Standard’s regular gasoline. 
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A. Alleged Knowledge and Acquiescence of 
the Federal Government. 


Such of the following facts as were in- 
cluded in respondents’ offers of proof were 
not sought to be proved in order to estab- 
lish inmmunity from prosecution under the 
anti-trust laws. For admittedly the author- 
ization under the National Industrial Re- 
covery Act necessary for such immunity ™ 
had not been obtained. Rather respondents’ 
offers of proof were made in order to show 
the circumstances which, respondents argue, 
should be taken into consideration in order 
to judge the purpose, effect and reasonable- 
ness of their activities in connection with the 
buying program. 

Arnott testified that on January 8 or 9, 
1935, he reported the appointment of the 
Tank Car Stabilization Committee to off- 
cials of the Petroleum Administrative Board 
who, he said, expressed great interest in it. 
A member of that Committee late in Jan- 
uary 1935 advised the chairman of that Board 
of the “necessity for action in getting tank 
car prices up before it is too late.” The 
chairman replied that “the tank car situa- 
tion in relation to the price of crude is one 
about which we have no disagreement. How 
to bring about a correction is the stumbling 
block.” There was evidence that at least 
general information concerning the meetings 
of the Tank Car Stabilization Committee 
was given a representative of the Board in 
February 1935. In March 1935 the Code 
authorities, with the approval of the Ad- 
ministrator, asked the major companies to 
curtail their manufacture of gasoline during 
that month by 1,400,000 barrels. The pur- 
pose was said to be to aid the small refiners 
by forcing the majors to buy part of their 
requirements from them. A voluntary cur- 
tailment of some 960,000 barrels was made. 


On March 12, 1935, Arnott saw the Chair- 
man-and at least one other representative 
of the Board. Among other things the buy- 
ing programs were discussed. Arnott did 
not ask for the Board’s approval of these 
programs nor its “blessing.” A representa- 
tive of the Board testified that Arnott told 
them that he was conducting those buying 
programs “on his own responsibility.” Ar- 


51 Sec. 5 is set forth, swpra, note 18. 


52 That report went on to say: 

“swe believe such a program might, be 
successful in raising both tank-car and retail 
prices to their proper level in relationship to 
crude oil prices. 

“Tf higher tank-car prices are obtained, we 
believe they can be sustained only by corre- 
sponding increases in retail gasoline prices; 
otherwise, the burden merely would be shifted 
from small refiners to small marketers, who 
in many instances have been in just as much 
distress as the refiners. We find that abnormally 
low retail prices can depress tank-car prices 


‘We know of nothing, 


nott denied this. The Chairman of the 
Board-askéd Arnott if the programs violated 
the anti-trust laws. Arnott said he did not 
believe they did and described what his 
group was doing. Arnott testified that he 
felt that the Board thought the program was 
sound and hoped it would work; and that if 
he had thought they disapproved, he would 
have discontinued his activities. There was 
no evidence that the Board told Arnott to 
discontinue the program. But on March 13, 
1935, Arnott in addressing the District Allo- 
cators’ meeting said, respecting these buying 
programs: 

“I am perfectly conscious that we have made 
other efforts at times to have this question dealt 
with. It has always been done in group form. 
That has involved agreements, group agree- 
ments. Those of us who have had anything to 
do whatsoever with the whole national picture, 
who have come to Washington and have had 
any experience with the PAB and eventually 
the Department of Justice, know just how long 
that road is, and for some good reason or for 
some unknown reason or for no reason at all 
those agreements seem to have disappeared; 
those outstanding attempts—and they were 
really sincere and worthy attempts—have dis- 
appeared in a sort of cloud of mystery, and I 
don’t think I, for one, or anybody else can tell 
you just where they have gone—they are out 
of our minds, they are completed, they are 
finished, and we are not interested.’’ 


Respondents also offered to prove that a 
committee of the industry (the Blazer Com- 
mittee) appointed by the Administrator to 
study the condition of the small units in the 
industry, made a report to him in March 
1935 which stated, inter alia, as a recommen- 
dation: 


apart from continued 
improvement in crude production control, which 
would be so helpful to the tank-car price of 
gasoline at this time as the substantial buying 
of distress gasoline by major companies. We 
understand a program of this sort is being con- 
sidered by the Industry now in connection with 
a broad stabilization program.. We therefore 
urge that the Administrator give it his ap- 
proval and active support.”’ ™ 


They also offered a memorandum dated 
March 22, 1935, from the Chairman of the 
Petroleum Administrative Board to the 
Administrator ™ commenting on the above 


just as much as low tank-car prices can pull 
down the retail price structure. Thus it appears 
to be essential that both prices move up to- 
gether.”’ 

58 The Administrator was reported as saying 
about that report that if a parity between crude 
oil prices and gasoline prices did not come soon 
he would call a meeting of representatives of 
the industry to see what could be done about 
it. On March 30, 1935, according to respond- 
ents, the Administrator wrote concerning that 
report: 

“Concerning the independent refiners, other 
than those in California, it appears from the 
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report and making the following*suggestion : 


“We believe success in Code administration, 
assuming that it is to continue, requires that 
some of the recommendations made should be 
adopted; e. g., we have encouraged stabilization 
efforts designed at this time to aid the inde- 
pendent refiner, .. .”’ 


On April 2, 1935, the Administrator wrote 
Arnott, referred to his letter of July 20, 1934 
and stated, inter alia: 


“The matter that at present concerns me is 
the necessity of complying with the require- 
ments of the basic law. In authorizing the 
formulation of a stabilization program, I neces- 


sarily conditioned the authority granted, by pro-. 


viding that the requirements of Clause 2 of 
Subsection (a) of Section 3 of the National In- 
dustrial Recovery Act should be observed. I 
know you will appreciate that agreements be- 
tween supplying companies which might be jn 
conflict with the anti-trust laws of the United 
States require specific approval after due con- 
sideration if companies are to receive the pro- 
tection afforded by Sections 4 and 5 of the 
National Industrial Recovery Act. 


“I understand that the temporary character 
of a number of situations and the need for im- 
mediate action has made formalized agreements 
impracticable and in a number of instances they 
may be unnecessary. However, when the un- 
derstandings arrived at as bases of solution of 
price wars affecting the industry over a con- 
siderable area are intended to operate over a 
definite period of time or involve substantial 
changes in the policy of the various supplying 
companies made only in consideration of similar 
action on the part of other companies, it is 
necessary that the procedure required by the 
Recovery Act be followed in order that the ar- 
rangement ‘be legal. If any such agreements 
have been made I should like a report as to 
them. If they require approval to be effective 
. . . I should be glad to give consideration to 
them under the provisions of the Act.’’ 


On April 22, 1935, the Petroleum Ad- 
ministrative Board wrote a letter to Arnott 
imposing three conditions on general sta- 
bilization work: (1) there should be no 


- proval. 


stabilization meeting without a representa- 
tive of the Board -being present; (2) every 
element in the industry should be heard 
from before any decisions were made; (3) 
no general instructions should be given un- 
der the July 20, 1934, letter. A meeting of 
Arnott’s committee and members of the 
Board was held on May 8, 1935. A repre- 
sentative of the Board testified that they 
called Arnott “on the carpet to request him 
to explain” to them “what he had been 
doing.” Arnott’s group considered the con- 
ditions imposed by the Board quite impossi- 
ble. The Board assigned two of its staff to 
work the problem out with one of Arnott’s 
men. According to the testimony of one of 
the representatives of the Board at that 
meeting, Arnott did not ask for the Board’s 
approval of the buying programs—nothing 
being said “one way or the other, about 
approval or disapproval.” And he testified 
that Arnott in substance was told at that 
meeting by. the Board’s Chairman that the 
letter of July 20, 1934, from the Adminis- 
trator to Arnott (quoted supra p. — [page 
26,243]) did not give authority to conduct 
any buying program;™ and that Arnott said 
he was not relying on that letter for ap- 
Arnott, however, testified that he 
recalled no such statement made by the 
Board’s Chairman. Apparently, however, 
Arnott, in answer to questions, gave a ‘gen- 
eral explanation of the buying programs, 
stating that the majors were continuing 
informally to buy; that there was no pool; 
that no one was obliged to make purchases; 
that they were trying to lift from inde- 
pendent refiners distress gasoline which was 
burdening the market.® 

Respondents also offered to prove that on 
May 14, 1935, the Chairman of the Petro- 
leum Administrative Board asked Arnott 
to undertake to stabilize the Pennsylvania 
refinery market in the way that he had sta- 
bilized the Mid-Continent refinery market; 
that in connection with this request the 


report of the Committee on Small Enterprise 
that the outstanding difficulty is due to the dis- 
parity between posted crude oil prices and re- 
finery realizations. This situation has been 
deplorable for many months, but it is my under- 
standing that at present the activity of the Sta- 
bilization Committees is having a distinct effect 
in the improvement of refinery prices, and that 
were it not for old contracts, many of which 
are badly shaded with respect to the posted 
price, the independent refiner is approaching a 
normal market structure.”’ 

Respondents also offered to prove that the 
Blazer Committee advised the Board in April 
1935 that there was then no occasion to reduce 
crude oil prices since ‘‘we consider tank car 
gasoline prices now almost up to parity with 
sufficient additional advances anticipated in both 
tank car and retail prices’’; and expressed its 
satisfaction ‘‘with the success of the program 
to stabilize tank-car markets.’’ 
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5 Respondents’ offered to prove that Arnott’s 
lawyer advised him on July 31, 1934, that al- 
though the letter of July 20, 1934, was ‘‘not 
precisely an approval’ by the Administrator 
of any agreement which gave ‘‘complete pro- 
tection’’ from any prosecution under the anti- 
trust laws, it nevertheless was ‘‘for all practical 


- purposes a complete protection to you and your 


committees to engage in all reasonable activities 
to restore prices to normal levels.”’ 

5 A sub-committee of the Planning & Coordi- 
nation Committee met with the Board on May 
10, 1935, to discuss the report of the Blazer 
Committee. The recommendation in that re- 
port that the majors buy distress gasoline from 
the independents was discussed. Arnott testi- 
fied that his group told the Board that ‘‘we 
already had buying of gasoline in effect’’ to 
which the Chairman of the Board was said to 
have replied ‘‘That is quite so and disposes of 
that part of the report.’ 
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Board evinced support and approval of the 
Mid-Continent buying program; and that 
Arnott undertook to do what he could in 


the matter and called a meeting of the Penn-- 


sylvania refiners for May 28, 1935. Appar- 
ently the Schechter decision terminated that 
undertaking. 


Respondents also offered portions of a 
final report prepared by the Marketing 
Division of the Petroleum Administrative 
Board which discussed the work of the Gen- 
eral Stabilization Cammittee™ saying, inter 
alia: “One of the most impertant was the 
tank-car committee, which attempted to get 
the tank-car market raised more in line with 
the price of crude recovery cost on the 
theory that a firm tank-car market was 
essential to a stabilized retail structure”. 
And respondents offered testimony of a 
member of the Board before a Senate Com- 
mittee in 1937 respecting the “buying pool 
efforts, that began in December of 1933 
and continued from then on during the en- 
tire period of the Petroleum Code.” That 
testimony was: “It was an effort of the 
Department and the industrial committees 
to bring about the normal relationship be- 
tween gasoline prices and crude oil pricés, 
in order to permit the independent, non- 
integrated refiner to be able to operate with- 
out loss.” 

In sum, respondents by this and similar 
evidence offered to establish that the Petro- 
leum Administrative Board knew of the 
buying programs and acquiesced in them. 
And respondents by those facts, together 
with those discussed under II, supra, under- 
took to show that their objectives under the 
buying programs were in line with those 
of the Federal government under the Code: 
to keep the price of crude oil at a minimum 
of $1 a barrel; to restore the wholesale price 
level of gasoline at the refinery to a parity 
with crude oil; to stabilize retail prices at a 
normal spread between the refinery price and 
the retail price. 


B. Other Factors Alleged to Have Caused or 
Contributed to the Rise in the Spot 
Market. 


Respondents do not contend that the buy- 
ing programs were not a factor in the price 
rise and in the stabilization of the spot 
markets during 1935 and 1936. But they 
do contend that they were relatively minor 

-ones, because of the presence of other eco- 
nomic forces such as the following: 


56 Prepared between December 1935 and Feb- 
ruary. 1936 and issued in June 1936 by the De- 
partment of the Interior. 

5TIn speaking of the general work of this 
Committee (which as we have noted was set 
up to deal with price wars) the report stated: 


1. Control .of broduction of crude oil. 


Under the Code an attempt was made for 
the first time to balance the production of 
crude oil with the consumptive demand for 
gasoline. Monthly estimates of gasoline 
consumption would be made by the Bureau 
of Mines. The quantity of crude oil neces- 
sary to satisfy that demand was also esti- 
mated, broken down into allowables for each 
state, and recommended to the states. And 
there was evidence that the states would 
approximately conform to those recommen- 
dations. After the Code the oil states con- 
tinued the same practice under an Interstate 
Compact which permitted them to agree as 
to the quantities of crude oil which they 
would allow to be produced.™ 


2. Connally Act. 


As we have noted, this law was enacted late 
in February 1935 and began to be effective the 
first part of March 1935. Prior to this act, 
control of hot oil by the states had not been 
effective for any extended period of time. 
Throughout 1933 and 1934 from 150,000. to 
200,000 barrels of crude oil a day were esti- 
mated to have been produced in East Texas 
in excess of the state’s allowables, much of 
it going into interstate commerce. After the 
Connally Act went into operation, no hot 
gasoline went into interstate commerce ac- 
cording to respondents’ evidence. 


3. $1 Crude oil. 


As we have noted, crude oil was brought 
to a dollar a barrel near the end of September 
1933. Before the Connally Act, however, 
‘hot oil flooded the market at substantially 
lower prices. Gasoline produced from hot 
oil forced the price of gasoline produced 
from crude oil down below cost. But with 
the elimination of-the hot oil, fluctuations 
in the price of- crude ceased. This had a 
stabilizing effect on the price of gasoline. 


4. Increase in consumptive demand. 


Beginning in the spring of 1935 there was 
an increase in demand for gasoline. During 
the whole indictment period every month 
showed an increase over the corresponding 
month in the previous year. For the entire 
year of 1935 consumption for the country 
as a whole was 7% more than for 1934; that 
for 1936 was about 10% over 1935—substan- 
tially the same increases taking place in the 
Mid-Western area. 


“The stabilization program was perhaps the 
outstanding development under the code.’ 

58 This Compact (49 Stat. 939) was authorized 
in February 1935 and became effective in Au- 
gust 1935. 
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5. Control of inventory withdrawat and of 
manufacture of gasoline. 


Under the Code ctude oil could be with- 
drawn from storage only with the approval 
of the Administrator. Also under the Code 
there were manufacturing quotas for gaso- 
line which through Code authorities were 
allocated among the refiners. In March 
1935, as we have seen, gasoline inventories 
of the majors were reduced by over 900,000 
barrels through a voiuntary curtailment 
program. The demand was so heavy that 
the industry withdrew from storage and 
refined over 22,000,000 barrels of crude oil 
in storage in 1935. Further, imports of 
crude oil were limited by order of the 
Administrator. 


6. Improved business conditions. 


The years 1935 and 1936 were marked by 
improving general business conditions and 
rising prices everywhere. 

Much testimony was taken on these and 
related points. It was designed to show 
that under the conditions which existed dur- 
ing the indictment period, stability in the 
market was to be expected from the play of 
these various economic forces. For it was 
argued that by reason of those forces supply 
and demand were brought into a reasonable 
continuing balance with the resultant sta- 
bilization of the markets. And there was 
much testimony from respondents’ witnesses 
that the above factors as well as the buying 
programs did contribute to price stability 
during this period. But no witness assumed 
to testify as to how much of a factor the 
buying program had been. 


IV. Application of the Sherman Act. 
A. Charge to the Jury. 


The court charged the jury that it was a 
violation of the Sherman Act for a group of 
individuals or corporations to act together 
to raise the prices to be charged for the com- 
modity which they manufactured where they 
controlled a substantial part of the inter- 
state trade and commerce in that commodity. 
The court stated that where the members of 
a combination had the power to raise prices 
and acted together for that purpose, the 
combination was illegal; and that it was 
immaterial how reasonable or unreasonable 
those prices were or to what extent they 
had been affected by the combination. . It 
further charged that if such illegal combina- 
tion existed, it did not matter that there 
may also have been other factors which 
contributed to the raising of the prices. In 
that connection, it referred specifically to 
the economic factors which we have previ- 
ously discussed and which respondents con- 
tended were primarily responsible for the 
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price rise and the spot markets’ stability in 
1935 and 1936, viz. control of production, 
the Connally Act, the price of crude oil, an 
increase in consumptive demand, control of 
inventories and manufacturing. quotas, and 
improved business conditions. ee court 
then charged that, unless the jury found 
beyond a reasonable doubt that the price 
rise and its continuance were “caused” by 
the combination and not caused by those 
other factors, verdicts of “not guilty” should 
be returned. It also charged that there was 
no evidence of governmental approval which 
would exempt the buying programs from 
the prohibitions of the Sherman Act; and 
that knowledge or acquiescence of officers 
of the government or the good intentions 
of the members of the combination would 
not give immunity from prosecution under 
that Act. Asean 
The Circuit Court of Appeals held this 
charge to be reversible error, since it was 
based upon the theory that such a combi- 
nation was illegal per se. In its view 
respondents’ activities were not unlawful un- 
less they constituted an unreasonable restraint 
of trade. Hence, since that issue had not 
been submitted to the jury and since evi- 
dence bearing on it had been excluded, that 
court reversed and remanded for a new 
trial so that the character of those activities 
and their effect on competition could be 
determined. In answer to the government’s 
petition respondents here contend that the 
judgment of the Circuit Court of Appeals 
was correct, since there was evidence that 
they had affected prices only in the sense 
that the removal of the competitive evil 
of distress gasoline by the buying programs 
had permitted prices to rise to a normal 
competitive level; that their activities pro- 
moted rather than impaired fair competitive 
opportunities; and therefore that their ac- 
tivities had not unduly or unreasonably 
restrained trade. And they also contend 
that certain evidence which was offered 
should have been admitted as bearing on 
the purpose and end sought to be attained, 
the evil believed to exist, and the nature 
of the restraint and its effect. By their 
cross-petition respondents contend that the 
record contains no substantial competent 
evidence that the combination, either in 
purpose or effect, unreasonably restrained 
trade within the meaning of the Sherman 
Act, and therefore that the Circuit Court 
of Appeals erred in holding that they were 
not entitled to directed verdicts of acquittal. 
In United States v. Trenton Potteries Co., 
273 _U. S. 392, this Court sustained a con- 
viction under the Sherman Act where the 
jury was charged that an agreement on the 
part of the members of a combination, con- 
trolling a substantial part of an industry 
upon the prices which the members are to 
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charge for their commodity is in itself an 
unreasonable restraint of ‘trade without re- 
gard to the reasonableness of the prices or 
the good intentions of the combining units. 
‘There the combination was composed of 
those who controlled some 82 per cent of 
the business of manufacturing and distrib- 
uting in the United States vitreous pottery. 
Their object was to fix the prices for the 
sale of that commodity. In that case the 
trial court refused various requests to charge 
that the agreement to fix prices did not 
itself constitute a violation Of law unless 
the jury also found that it unreasonably 
restrained interstate commerce. This Court 
reviewed the various price-fixing cases under 
the Sherman Act beginning with United 
States v. Trans-Missouri Freight Association, 
166 U. S. 290, and United States v. Joint 
Traffic Association, 171 U. S. 505, and said 
“. . it has since often been decided and 
always assumed that uniform price-fixing 
by those controlling in any substantial man- 
ner.a trade or business in interstate com- 
merce is prohibited by the Sherman Law, 
despite the reasonableness of the particular 
prices agreed upon.” (p. 398.) This Court 
pointed out that the so-called “rule of rea- 
son” announced in Standard Oil Co. v. United 
States, 221 U. S. 1, and in United States v. 
American Tobacco Co., 221 U. S. 106, had 
not affected this view of the illegality of 
price-fixing agreements. And in holding 
that agreements “to fix or maintain prices” 
are not reasonable restraints of trade under 
the statute merely because the prices them- 
selves are reasonable, it said (pp. 397-398): 

‘Fhe aim and result of every price-fixing 
agreement, if effective, is the elimination of one 
form of competition. The power to fix prices, 
whether reasonably exercised or not, involves 
power to control the market and to fix arbitrary 
and unreasonable prices. The reasonable price 
fixed today may through economic and. business 
changes become the unreasonable price of to- 
morrow. Once established, it may be main- 
tained unchanged because of the absence of 
competition secured by the agreement for a 
price reasonable when fixed. Agreements which 
create such potential power may well be held 
to be in themselves unreasonable or unlawful 
restraints, without the necessity of minute in- 
quiry whether a particular price is reasonable 
or unreasonable as fixed and without placing 
on the government in enforcing the Sherman 
Law the burden of ascertaining from day to 
dav whether it has become unreasonable through 
the mere variation of economic conditions. 
Moreover, in the absence of express legislation 
requiring it, we should hesitate to adopt a con- 
struction making the difference between legal 
and illegal conduct in the field of business re- 
lations depend upon so uncertain a test as 
whether prices are reasonable—a determination 
which can be satisfactorily made only after a 
complete survey of our economic organization 
‘and a choice between rival philosophies.” 


In conclusion this Court emphasized that 
the Sherman Act is not only a prohibition 
against the infliction of a particular type of 
public injury, but also, as stated in Standard 
Sanitary Mfg. Co. v. United States, 226 U. S. 
20, 49, a “limitation of rights” which may 
be “pushed to evil consequences and there- 
fore restrained”, 

But respondents claim that other deci- 
sions of this Court afford them adequate 
defenses to the indictment. Among those 
on which they place reliance are Appala- 
chian Coals, Inc. v. United States, 288 U. S. 
344; Sugar Institute, Inc. v. United States, 
297 U. S. 553; Maple Flooring Mfrs. Asso- 
ciation, 268 U. S. 563; Cement Mfrs. Pro- 
tective Association v. United States, 268 U. S. 
588; Chicago Board of Trade v. United States, 
246 U. S. 231; and the American Tobacco and 
Standard Oil cases, supra. 


But we do not think that line of cases 
is apposite. As clearly indicated in the 
Trenton Potteries case, the American Tobacco 
and Standard Oil cases have no application 
to combinations operating directly on prices 
or price structures. 


And we are of the opinion that Appala- 
chian Coals, Inc. v. United States, supra, is not 
in point. 

In that case cettain producers of bitumi- 
nous coal: created an exclusive selling 
agency for their coal. The agency was to 
establish standard classifications and sell 
the coal of its principals at the best prices 
obtainable. The occasion for the formation 
of the agency was the existence of certain 
so-called injurious practices and conditions 
in the industry. One of these was the prob- 
lem of “distress coal”—coal shipped to the 
market which was unsold at the time of 
delivery and therefore dumped: on the mar- 
ket irrespective of demand. The agency was 
to promote the systematic study of the 
marketing and distribution of coal, its de- 
mand and consumption; to maintain an 
inspection and an engineering department 
to demonstrate to customers the advantages 
of this type of coal and to promote an ex- 
tensive advertising campaign; to provide a 
research department to demonstrate proper 
and efficient methods of burning coal and 
thus to aid producers in their competition 
with substitute fuels; to operate a credit 
department dealing with the reliability of 
purchasers; and to make the sale of coal 
more economical. That agency was also to 
sell all the coal of its principals at the best 
prices obtainable and, if all could not be 
sold, to apportion orders upon a stated 
basis. And, save for certain stated excep- 
tions, it was to determine the prices at 
which sales would be made without con- 
sultation with its principals. This Court 
concluded that so far as actual purpose was: 
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concerned, the defendant producers were 
engaged in a “fair and open endeavor to 
aid the industry in a measurable recovery 
from its plight”. And it observed that the 
plan did not either contemplate or involve 
“the fixing of market prices”; that defend- 
ants would not be able to fix the price of 


coal in the consuming markets; that their’ 


coal would continue to be subject to “active 
competition”. To the contention that the 
plan would have a tendency to stabilize 
market prices and to raise them to a higher 
levei, this Court replied (p. 374): 

“The fact that the correction of abuses may 
tend to stabilize a business, or to produce fairer 
price levels, does not mean that the abuses 
shovld go uncorrected or that cooperative en- 
deavor to correct them necessarily constitutes 
an unreasonable restraint of trade. The intelli- 
gent conduct of commerce through the acquisi- 
tion of full information of all relevant facts 
may: properly be sought by the cooperation of 
those engaged in trade, although stabilization of 
trade and more reasonable prices may be the 
result.’’ 


In distinguishing the Trenton Potteries case 
this Court said (p. 375): 


“In the instant case there is, as we have seen, 
no intent or power to fix prices, abundant com- 
petitive opportunities will exist in all markets 
where defendants’ coal is sold, and nothing has 
been shown to warrant the conclusion that de- 
fendants’ plan will have an injurious effect 
upon competition in these markets.’’ 


Thus in reality the only essential thing 
in common between the instant case and 
the Appalachian Coals case is the presence 
in each of so-called demoralizing or in- 
jurious practices. The methods of dealing 
with them were quite divergent. In the 
instant case there were buying programs 
of distress gasoline which had as their di- 
rect purpose and aim the raising and main- 
tenance of spot market prices and of prices 
to jobbers and consumers in the Mid- 
Western area, by the elimination of distress 
gasoline as a market factor: The increase 
in the spot market prices was to be accom- 
plished by a well organized buying pro- 
gram on that market: regular ascertainment 
of the amounts of surplus gasoline; assign- 
ment of sellers among the buyers; regular 
purchases at prices which would place and 
keep a floor under the market. Unlike the 
plan in the instant case, the plan in the 
Appalachian Coals case was not designed to 
operate vis a vis the general consuming mar- 
ket and to fix the prices on that market. 
Furthermore, the effect, if any, of that plan 
on prices was not only wholly incidental 
but also highly conjectural. For the plan 
had not then been put into operation. Hence 
this Court expressly reserved jurisdiction 
in the District Court to take further pro- 
ceedings if, inter aha, in “actual operation” 
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the plan proved to be “an undue restraint 
upon interstate commerce”. And as we have 
seen it would per se constitute such a re- 
straint if price-fixing were involved. 

Nor are Maple Flooring Mfrs. Association 


-v. Umited States and Cement Mfrs. Protective 


Association v. United States, supra, at all 
relevant to the problem at hand. For the 
systems there under attack were methods 
of i:gathering and distributing information 
respecting business operations. It was 
noted in those cases that there was not 
present any agreement for price-fixing. 
And they were decided, as indicated in the 
Trenton Potteries case, on the express as- 
sumption that any agreement for price-fixing 
would have been illegal per se. And since 
that element was lacking, the only issues were 
whether or not on the precise facts there 
presented such activities of the combinations 
constituted unlawful restraints of commerce. 
A majority of the Court held that they 
did not. 

Nor can respondents find sanction in 
Chicago Board of Trade v. United States, 
supra, for the buying programs here under 
attack. That case involved a prohibition 
on the members of the Chicago Board of 
Trade from purchasing or offering to pur- 
chase between the closing of the session | 
and its opening the next day grains (under 
a special class of contracts) at a price other’ 
than the closing bid. The rule was some- 
what akin to rules of an exchange limiting 
the period of trading, for as stated by this 
Court the “restriction was upon the period 
of price-making.” No attempt was made to 
show that the purpose or effect of the rule 
was to raise or depress prices. The rule 
affected only a small proportion of the com- 
merce in question. And among its effects 
was the creation of a public market for 
grains under that special contract class, 
where prices were determined competitively 
and openly. Since it was not aimed at price 
manipulation or the control of the market 
prices and since it had “no appreciable ef- 
fect on general market prices,” the rule 
survived as a reasonable restraint of trade. 

There was no deviation from the prin- 
ciple of the Trenton Potteries case in Sugar 
Institute, Inc. v. United States, supra. For in’ 
that case so-called competitive abuses were: 
not permitted as defenses to violations of the 
Sherman Act bottomed on a trade associa- 
tion’s efforts to create and maintain a uniform 
price structure. 

Thus for over forty years this Court has 
consistently and without deviation adhered 
to the principle that price-fixing agreements 
are unlawful per se under the Sherman Act 
and that no showing of so-called competi- 
tive abuses or evils which those agreements 
were designed to eliminate or alleviate may 
be interposed as a defense. And we re- 
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affirmed that well-established rule-in «lear 
and unequivocal terms in Ethyl Gasoline 
Corp. v. United States, No. 536, -decided 
March 25, 1940, where we said: ; 


“Agreements for price maintenance of articles 
moving in interstate commercé are, without 
more, unreasonable restraints within the mean- 
ing of the Sherman Act because they eliminate 
competition, United States v. Trenton Potteries 
Co., 273 U. S. 392, and agreements which create 
potential power for such price maintenance ex- 
hibited by its actual exertion for that purpose 
are in themselves unlawful restraints within the 
meaning of the Sherman Act, . .. 2 


Therefore the sole remaining question on 
this phase of the case is the applicability of 
pene of the Trenton Potteries case to these 

acts. 

Respondents seek to distinguish the Trenton 
Potteries case from the instant one. They 
assert that in that case the parties substi- 
tuted an agreed-on price for one deter- 
mined by competition; that the defendants 
there had the power and purpose to sup- 
press the play of competition tn the deter- 
mination of the market price; and therefore 
_that the controlling factor in that decision 
was the destruction of market competition, 
not whether prices were higher or iower, 
reasonable or unreasonable. Respondents 
contend that in the instant case there was 
no elimination in the spot tank car market 
of competition which prevented the prices 
in that market from being made by the 
play of competition in sales between inde- 
pendent refiners and their jobber and con- 
sumer customers; that during the buying 
programs those prices were in fact deter- 
mined by such competition; that the pur- 
chases under those programs were closely 
related to or dependent on the spot market 
prices; that there was no evidence that the 
purchases of distress gasoline under those 
programs had any effect on the competitive 
market price beyond that flowing from the 
removal of a competitive evil; and that if 
respondents had tried to do more than free 
competition from the effect of distress gas- 
oline and to set an arbitrary non-competi- 
tive price through their purchases, they 
would have been without power to do so. 

But we do not deem those distinctions 


material. 

In the first place, there was abundant 
evidence that the combination had the pur- 
pose to raise prices. And likewise, there 
was ample evidence that the buying pro- 
grams at least contributed to the price rise 
and the stability of the spot markets, and 
to increases in the price of gasoline sold 
in the Mid-Western area during the indict- 
ment period. That other factors also may 
have contributed to that rise and stability 
of the markets is immaterial. For in any 
such market movement, forces other than 


the purchasing: power ot the buyers’ nor- 
mally would contribute to the price rise and 
the market stability. So far as cause and 


' effect are concerned it is sufficient in this 


type of case if the buying prograrns of the 
combination resulted in a price rise and 
market stability which but for them woul@ 
not have happened. For this reason ti-< 
charge to the jury that the buying pro” 
grams must have “caused” the price rise 
and its continuance was more favorable toa 
respondents than they could have required. 
Proof that there was a conspiracy, that its 
purpose was to raise prices, and that it 
caused or contributed to a price rise is proof 
of the actual consummation or execution 
bs a conspiracy under §1 of the Sherman 
ct. 

Secondly, the fact that sales on the spot 
markets were still governed by some com- 
petition is of no consequence. For it is 
indisputable that that competition was re- 
stricted through the removal by-respond- 
ents of a part of the supply which but for 
the buying programs would have been a 
factor in determining the going prices on 
those markets. But the vice of the con- 
Spiracy was not merely the restriction of 
supply of gasoline by removal of a surpius. 
As we have said, this was a well organized 
‘program. The timing and strategic place- 
ment of the buying orders for disiress 
gasoline played an important and significant 
role. Buying orders were carefully placed 
so as to remove the distress gasoline from 
~weak hands. Purchases were timed. Sellers 
‘were assigned to the buyers so that reguiar 
outlets for distress gasoline would be avail- 
able. The whole schemrne was careiully 
planned and executed to the end that dis- 
tress gasoline would not overnang the mar- 
kets and depress them at any time. And 
as a result of the payment of fair going 
market prices a floor was placed and kept 
under the spot markets. Prices rose and 
jobbers and consumers in the Mid-Wescern 
area paid more for their gasoline than they 
“would have paid but tor the conspiracy. 
‘Competition was not eliminated from the 
markets; but it was clearly curtailed, since 
restriction of the supply of gasoline, the 
timing and placement of the purchases un- 
der the buying programs and the placing 
of a floor under the spot markets obviously 
reduced the play of the forces of supply 
and demand. 

The elimination of so-cailed competitive 
evils is no legal justification for such buy- 
ing programs. The elimination of such con- 
ditions was sought primarily for its effect 
on the price structures. Fairer competitive 
Prices, it is claimed, resulted when distress 
gasoline was removed from the market. 
But such defense is typical of ithe protes- 
tations usually made in price-fixing cases. 
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Ruinous competition, financial. disaster, 
evils of price cutting and the like appear 
throughout our history as ostensible jus- 
tifications for price-fixing. If the so-called 
competitive abuses were to be appraised 
here, the reasonableness of prices would 
necessarily become an issue in every price- 
fixing case. In that event the Sherman Act 
would soon be emasculated; its philosophy 
would be supplanted by one which is 
wholly alien to a system of free competi- 
tion; it would not be the charter of freedom 
which its framers intended. 

The reasonableness of prices has no con- 
stancy due to the dynamic quality of the 
business facts underlying price structures. 
Those who fixed reasonable prices today 
would perpetuate unreasonable prices to- 
morrow, since those prices would not be 
subject to continuous administrative super- 
vision and readjustment in light of changed 
conditions. Those who controlled the prices 
would control or effectively dominate the 
market. And those who were in that strategic 
position would have it in their power to 
destroy or drastically impair the competitive 
system. But the thrust of the rule is deeper 
and reaches more than monopoly power. 
Any combination which tampers with price 
structures is engaged in an unlawful activ- 
ity. Even though the members of the price- 
fixing group were in no position to control 
the market, to the extent that they raised, 
lowered, or stabilized prices they would be 
directly interfering with the free play of 
market forces. The Act places all such 
schemes beyond the pale and protects that 
vital part of our economy against any de- 
gree of interference. Congress has not left 
with us the determination of whether or 
not particular price-fixing schemes are wise 
or unwise, healthy or destructive. It has 
not permitted the age-old cry of ruinous 
competition and competitive evils to be a 
defense to price-fixing conspiracies. It has 
no more allowed genuine or fancied com- 
petitive abuses as a legal justification for 
such schemes than it has the good inten- 
tions of the members of the combination. 
If such a shift is to be made, it must be 
done by the Congress. Certainly Congress 
has not left us with any such choice. Nor 
has the Act created or authorized the crea- 
tion of any special exception in favor of 
the oil industry. Whatever may be its pe- 
culiar problems and characteristics, the 
Sherman Act, so far as price-fixing agree- 
ments are concerned, establishes one uni- 
form rule applicable to all industries alike. 
There was accordingly no error in the re- 
fusal to charge that in order to convict the 
jury must find that the resultant prices 
were raised and maintained at “high, arbi- 
trary and- non-competitive levels.” The 
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charge in the indictment to that effect was 
surplusage. 

Nor is it important’ that the prices paid by 
the combination were not fixed in the sense 
that they were uniform and inflexible. Price- 
fixing as used in the Trenton Pottertes case 
has no such limited meaning. An agreement 
to pay or charge rigid, uniform prices would 
be an illegal agreement under the Sherman 
Act. But so would agreements to raise or 
lower prices whatever machinery for price- 
fixing was used. That price-fixing includes 
more than the mere establishment of uni- 
form prices is clearly evident from the Tren- 
ton Potteries case itself, where this Court 
noted with approval Swift & Co. v. United 
States, 196 U. S. 375, in which a decree was 
affirmed which restrained a combination from 
“raising or lowering prices or fixing uniform 
prices” at which meats will be sold. Hence, 
prices are fixed within the meaning of the 
Trenton Potteries case if the range within 
which purchases or sales will be made is 
agreed upon, if the prices paid or charged 
are to be at a certain level or on ascending 
or descending scales, if they are to be uni- 


’ form, or if by various formulae they are 


related to the market prices. They are fixed 
because they are agreed upon. And the fact 
that, as here, they are fixed at the fair going 
market price is immaterial. For purchases 
at or under the market are one species of 
price-fixing. In this case, the result was to 
place a floor under the market—a floor which 
served the function of increasing the stability 
and firmness of market prices. That was 
repeatedly characterized in this case as sta- 
bilization. But in terms of market operations 
stabilization is but one form of manipulation. 
And market manipulation in its various 
manifestations is implicitly an artificial stim- 
ulus applied to (or at times a brake on) 
market prices, a force which distorts those 
prices, a factor which prevents the determi- 
nation of those-prices by free competition 
alone. Respondents, however, argue that 
there was no correlation between the amount 
of gasoline which the major companies were 
buying and the trend of prices on the spot 
markets. They point to the fact that such 
purchasing was lightest during the period 
of the market rise in the spring of 1935, and 
heaviest in the summer and early fall of 
1936 when the prices declined; and that it 
decreased later in 1936 when the prices rose. 
But those facts do not militate against the 
conclusion that these buying programs were 
a species of price-fixing or manipulation. 
Rather they are wholly consistent with the 
maintenance of a floor under the market or 
a stabilization operation of this type, since 
the need for purchases undes such a program 
might well decrease as prices rose and in- 
crease as prices declined. 
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As we have indicated, tne macninery em- 
ployed by a combination for price-fixing is 
immaterial. 

Under the Sherman Act a combination 
formed for the purpose and with the effect 
of raising, depressing, fixing, pegging, or 
stabilizing the price of a commodity in inter- 
state or foreign commerce is illegal per se. 
Where the machinery for price-fixing is an 
agreement on the prices to be charged or 


paid for the commodity in the interstate or ° 


foreign channels of trade, the power to fix 
prices exists if the combination has control 
of a substantial part of the commerce in that 
commodity. Where the means for price- 
fixing are purchases or sales of the com- 
modity in a market operation or, as here, 
purchases of a part of the supply of the com- 
modity for the purpose of keeping it from 
having-a depressive effect on the markets, 
such power may be found to exist though 
the combination does not control a substan- 


tial part ot the commodity. In such a case 
that power may be established if as a result 
of market conditions, the resources available 
to the combinations, the timing and the 
strategic placement of orders and the like, 
effective means are at hand to accomplish 
the desired objective. But there may be 
effective influence over the market though 
the group in question does not control it. 
Price-fixing agreements may have utility to 
members of the group though the power 
possessed or exerted falls far short of domi- 
nation and control. Monopoly power (United 
States v. Patten, 226 U. S. 525) is not the only 
power which the Act strikes down, as we 
have said. Proof that a combination was 
formed for the purpose of fixing prices and 
that it caused them to be fixed or contributed 
to that result is proof of the completion of 
a price-fixing conspiracy under §1 of the 
Act.” The indictment in this case charged 
that this combination had that purpose and 


5 Under this indictment proof that prices in 
the Mid-Western area were raised as a result 
of the activities of the combination was essen- 
tial, since sales of gasoline by respondents at 
the increased prices in that area were necessary 
in order to establish jurisdiction in the Western 
District of Wisconsin. Hence we have neces- 
sarily treated the case as one where exertion 
of the power to fix prices (i. e. the actual fixing 
of prices) was an ingredient of the offense. But 
that does not mean that both a purpose and a 
power to fix prices are necessary for the estab- 
lishment of a conspiracy under § 1 of the Sher- 
man Act. That would be true if power or ability 
to commit an offense was necessary in order to 
convict a person of conspiring to commit it. But 
it is_well established that a person ‘‘may be 
guilty of conspiring although incapable of com- 
mitting the objective offense.’’ United States 
%. Rabinowich, 238 U. S. 78, 86. And it is like- 
wise well settled that conspiracies under the 
Sherman Act are not dependent on any overt 
act other than the act of conspiring. Nash v. 
United States, 229 U. S. 373, 378. It is the 
“contract, combination or conspiracy in 
restraint of trade or commerce’’ which §1 of 
the Act strikes down, whether the concerted 
activity be wholly nascent or abortive on the 
one hand, or successful on the other. See United 
States v. Trenton Potteries Co., 273 U. S. 392, 
402. Cf. Retail Lor. Dealer’s Assoc, v. State, 
95 Miss. 337. And the amount of interstate or 
foreign trade involved is not material (Mon- 
tague & Co. v..Lowry, 193 U. S. 38), since § 1 
of the Act brands as illegal the character of 
the restraint not the amount of commerce af- 
fected. Steers v. United States, 192 Fed. 1, 5; 
Patterson v. United States, 222 Fed. 599, 618-619. 
In view of these considerations a conspiracy to 
fix prices violates §1 of the Act though no 
overt act is shown, though it is not established 
that the conspirators had the means available 
for accomplishment .of their objective, and 
though the conspiracy embraced but a part of 
the interstate or foreign commerce in the com- 
modity. Whatever may have been the status 
‘of -price-fixing agreements at common law 
(Allen, Criminal Conspiracies in Restraint of 


Trade at Common Law, 23 Harv. L. Rev. 531) 
the Sherman Act has a broader application to 
them than the common law prohibitions or sanc- 
tions. See United States v. Trans-Missouri 
Freight Assoc., 166 U. S. 290, 328. Price-fixing 
agreements may or may not be aimed at com- 
plete elimination of price competition. The 
group making those agreements may or may 
not have power to control the market. But the 
fact that the group cannot control the market 
prices does not necessarily mean that the agree- 
ment as to prices has no utility to the members 
of the combination. The effectiveness of price- 
fixing agreements is dependent on many factors, 
such as competitive tactics, position in the in- 
dustry, the formula underlying price policies. 
Whatever economic justification particular price- 
fixing agreements may be thought to have, the 
law does not permit an inquiry into their rea- 
sonableness. They are all banned because of 
their actual or potential threat to the central 
nervous system of the economy. See Handler, 
Federal Anti-Trust Laws—A Symposium (1931), 
pp. 91 et seq. 

The existence or exertion of power to accom- 
plish the desired objective (United States v. 
United States Steel Corp., 251 U. S. 417, 444-451; 
United States v. International Harvester Co., 
274 U. S. 693, 708-709) becomes important dnly 
in cases where the offense charged is the actual 
monopolizing of any part of trade or commerce 
in violation of § 2 of the Act. An intent and 
a power to produce the result which the law 
condemns are then necessary. As stated in Swift 
& Co. v. United States, 196 U. S. 375, 396, 
“|, . when that intent and the consequent 
dangerous probability exist, this statute, like 
many others and like the common law in some 
cases, directs itself against the dangerous prob- 
ability as well as against the completed result.’’ 
But the crime under § 1 is legally distinct from 
that under § 2 (United States v. MacAndrews & 
Forbes Co., 149 Fed. 836; United States v. Buch- 
alter, 88 F. (2d) 625) though the two sections 
overlap in the sense that a monopoly under § 2 
is a species of restraint of trade under §1. 
Stamdard Oil Co. v. United States, 221 U. S. 1, 
59-61; Patterson v. United States, supra, p. 620. 
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effect. And there was abundant evidence to 
support it. Hence the existence of power on 
the part of members of the combination to 
fix prices was but a conclusion from the 
finding that the buying programs caused or 
contributed to the rise and stability of prices. 


As to knowledge or acquiescence of officers 
of the Federal government little need be 
said. The fact that Congress through utili- 
zation of the precise methods here employed 
could seek to reach the sanre objectives 
sought by respondents does not mean that 
respondents or any other group may do so 
without specific Congressional authority. 
Admittedly no approval of the buying pro- 
grams was obtained under the National In- 
dustrial Recovery Act prior to its termination 
on June 16, 1935, (§2(c)) which would give 
immunity to respondents from prosecution 
under the Sherman Act. Though employees 
of the government may have known of those 
programs and winked at them or tacitly ap- 
proved them, no immunity would have thereby 
been obtained. For Congress had specified 
the precise manner and method of securing 
immtnity. None other would suffice. Other- 
wise national policy on such grave and im- 
portant issues as this would be determined 
not by Congress nor by those to whom Con- 
gress had delegated authority but by virtual 
volunteers. The method adopted by Congress 
for alleviating the penalties of the Sherman 
Act through approval by designated public 
representatives ~ would be supplanted by a 
foreign system. But even had approval been 
obtained for the buying programs, that ap- 
proval would not have survived the expiration 
in June 1935 of the Act which was the source 
of that approval. As we have seen the buy- 
ing program continued unabated during the 
balance of 1935 and far into 1936. As we 
said in United States v. Borden Co., 308 U. S. 
188, 202, ‘““A conspiracy thus continued is in 
effect renewed during each day of its con- 
tinuance.” Hence, approval or knowledge 
and acquiescence of federal authorities prior 
to June 1935 could have no reievancy to 
respondents’ activities subsequent thereto. 
The fact that the buying programs may have 


Only a confusion between the nature of the of- 
fenses under those two sections (see United 
States v. Neison, 52 Fed. 646; United States v. 
Patterson, 55 Fed. 605; Chesapeake & O. Fuel 
Co. v. United States, 115 Fed. 610) would lead 
to the conclusion that power to fix prices-was 
necessary for proof of a price-fixing conspiracy 
under §1. Cf. State v. Hastern Coal Co., 29 
R. I. 254; State v. Scoilard, 126 Wash. 335. 
Jt should be noted in this connection that 
the typical method adopted by Congress when 
it has lifted the ban of the Sherman Act is. the 
scrutiny and approval of designated public rep- 
resentatives. Under the N. I. R. A. this could 
be done through the code machinery with the 
approval of the President as provided in §§ 3(a) 
and 5, supra note 18. Under § 407(8) of the 
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been consistent with the general objectives 
and ends sought to be obtained under the 
National Industtial Recovery Act is likewise 
irrelevant to the legality under the Sherman 
Act of respondents’ activities either prior to 
or after June 1935. For as we have seen 
price-fixing combinations which lack Con- 
gressional sanction are illegal per se; they 
are not evaluated in terms of their purpose, 
aim or effect in the elimination of so-called 
competitive evils. Only in the event that 
they were, would such considerations have 
been relevant. 


Accordingly we conclude that the Circuit 
Court of Appeals erred in reversing the 
judgments on this ground. A fortiori the 
position taken by respondents in their cross 
petition that they were.entitled to directed 
verdicts of acquittal is untenable. 


B. Respondents’ Offers of Proof. 


What we have said disposes of most of 
the errors alleged in exclusion of evidence. 
The offers of proof covering the background 
and operation of the National Industrial 
Recovery Act and the Petroleum Code, the 
condition of the oil industry, the alleged 
encouragement, cooperation and acquiescence 
of the Federal Petroleum Administration in 
the buying programs and the like were prop- 
erly excluded, insofar as they bore on the 
nature of the restraint and the purpose or 
end sought to be attained. For as we have 
yseen the reasonableness of the restraint was 
not properly an issue in the case. 


. There were, however, offers of proof alleged 
to be relevant to the cause of the price rise 
and the subsequent stability of the market: 
during the period in question. - 

‘In addition to the foregoing offers, re- 
spondents sought to show that the presence 
of hot oil and hot gasoline had greatly de- 
pressed the market from 1932 to early in 
1935 when the Connally Act became effec- 
tive, except for one short period from October 
to December 1934; that beginning in October 
1934 shipment of hot oil from East Texas 
into interstate commerce had for the first 


Transportation Act of 1920 (41 Stat. 482; 49 
U. S. C. A. §5(8)) carriers, including certain 
express companies, which were consolidated 
pursuant to any order of the Interstate Com- 
merce Commission were relieved from the op- 
eration of the Anti-Trust laws. And see the 
‘Maloney Act ($ 15A of the Securities Exchange 
Act of 1934; 52 Stat. 1070) providing for the for- 
mation of associations of brokers and dealers 
with the approval of the Securities and Ex- 
change Commission and establishing continuous 
supervision by the Commission over specified 
activities of such associations; and the Bitumi- 
nous Coal Act of 1937 (50 Stat. 72), especially 
§§ 4 and 12—particularly as they relate to the 
fixing of minimum and maximum prices by 
the Bituminous Coal Commission. 


Court Decisions 
U.S. v. Socony-Vacuum Oil Co. Inc., et al. 


time been effectively controlled; that within 
a period of six weeks thereafter the tank car 
spot market rose 14%4¢—an amount corre- 
sponding to the price rise from March to 
June 1935; that the various factors which 
primarily affect price were almost precisely 
the same in the fall of 1934 as they were 
in the spring of 1935; that the price of gaso- 
line had borne a constant relationship to the 
price of crude oil from January 1918 to 
October 1933—that relationship disappearing 
when the price of -hot oil fell below legal 
crude but reappearing ‘in October 1934, and 
again in March 1935, when hot oil was elimi- 
nated; that gasoline prices were more de- 
pressed than the prices of other commodities 
and the cost of. living in 1933 and 1934, and 
recovered and rose less than such other 
Se and the cost of living in 1935 and 

36. 

We think there was no reversible error 
in exclusion of these various offers. 

To the extent that they were designed to 
show that respondents by their buying pro- 
grams had not raised the spot market prices 
to an artificial and non-competitive level, 
these offers of proof were properly denied 
as immaterial. For, as we have said, the 
reasonableness of the prices and the fact 
that respondents’ activities merely removed 
from the market the depressive effect of 
distress gasoline were not relevant to the 
issues. 

And to the extent that these offers of 
proof were aimed at establishing and evalu- 
ating other contributory causes for the price 
rise and market stability during the indict- 
ment period, they were not improperly denied. 
In the first place, the record is replete with 
evidence showing the condition of the oil 
industry at the time of the adoption of the 
code and during the code period. There was 
ample testimony bearing on the other causal 
factors which respondents contend were pri- 
marily responsible for the price rise and 
market stability during the indictment period. 
Much of the refused testimony was merely 
cumulative in nature. A trial court has wide 
discretion in a situation of that kind. The 
trial lasted about three and a half months. 
Terminal points are necessary even in a 
conspiracy trial! involving intricate business 
facts and legal issues. In the second place, 
the offer to show the market conditions late 
in 1934 when hot oil was temporarily under 
control was not improperly denied. There 
was substantial evidence in the record to 
demonstrate the depressive market effect of 
hot oil. While the offer was not wholly 
irrelevant to the issues, it was clearly col- 
lateral. The trial-court has a wide range 
for discretion in the exclusion of such evi- 
dence. See Golden Reward Mining Co. v. 
Buxton Mining Co., 97 Fed. 413, 416-417; 
Chesterfield Mfg. Co. v. Leota Cotton Mills, 
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194 Fed. 358, 359. ° Admission of testimony 
showing the market conditions late in 1934 
would have opened. an. inquiry into causal 
factors as involved and interrelated as those 
present during the indictment period. That 
might have confused rather than enlightened 
the jury. In any event it would not have 
eliminated the buying programs as contribu- 
tory causes to the market rise and stability 
in 1935 and 1936. And it would have pro- 
longed the inquiry and protracted the trial. 
As once stated by Mr. Justice Holmes, one 
objection to the introduction of: collateral 
issues is a “purely practical one, a conces- 
sion to the shortness of life.” Reeve v. Den- 
nett, 145 Mass. 23, 28. And see Union Stock 
Yard & Transit Co. v. Umited States, 308 
U. S. 213, 223-224. Similar reasons sustain 
the action of the trial court in limiting the 
inquiry into general economic conditions 
antedating and during the indictment period. 
In conclusion, we do not think that there 
was an abuse of discretion by the trial court 
in the exclusion of the proffered evidence. 
A great mass of evidence was received, the 
range of inquiry was wide, the factual 
questions relating to the oil industry and 
respondents activities were intricate and in- 
volved. In such a case a new trial will not. 
be ordered for alleged errors in exclusion of 
evidence where matters of substances are 
not affected. See United States v. Trenton 
Potteries Co., supra, p. 404. 


V. Use of the Grand Jury Transcript 


The Circuit Court of Appeals held that 
the trial court committed prejudicial error 
in refusing to permit defense counsel to 
inspect the transcript of grand jury testi- 
mony used to refresh the recollection of 
certain witnesses called by the government. 
Respondents here urge that the use made 
of the grand jury transcript was error be- 
cause (1) they were denied the right to 
inspect it, (2) it had not been properly au- 
thenticated, (3) the reading of the grand 
jury testimony must have led the jury to 
conclude that it was affirmative testimony, 
and (4) such testimony was not given con- 
temporaneously with the occurrences to 
which it was.related. And in all respects, 
respondents contend that such use of the 
grand jury testimony was highly prejudicial. 

There were about 90 instances when the 
government used that testimony. In prac- 
tically all those cases, the witnesses were 
employees or representatives of respondents 
or former defendants, or were closely asso- 
ciated with them. That most of them were 
hostile witnesses—evasive and reluctant to 
testify—clearly. appears from a reading of 
their entire testimony. Each of those wit- 
nesses had testified before the grand jury 
which returned the indictment in thé: case. 
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At times counsel for the government would 
state to the court that he was surprised 
at the witness’ answer to a question and that 
it contradicted testimony before the grand 
jury. More frequently counsel would ask 
the witness if his memory could be refreshed 
by his grand jury testimony. During the 
first part of the trial government counsel 
apparently read some grand jury testimony 
to two witnesses from his notes. After ob- 
jection had been made, the court instructed 
counsel‘to use the transcript. Soon there- 
after, and early in the trial, the court adopted 
the practice of inspecting the transcript and 
itself seeking to refresh the witness’ recol- 
lection by reading from his prior testimony. 
At no time was the transcript shown to the 
witness. At all times respondents appro- 
priately objected to the practice. 
Throughout the trial the stated single 
reason for the use of such prior testimony 
was the refreshment of the witness’ recol- 
lection. Counsel for the defense were ever 
alert to denounce the practice, especially 
when it appeared that government counsel 
might seek to impeach the witness. In such 
cases the court normally would sustain the 
objection or admonish government counsel; 
or the question and answer would be stricken. 
In many instances where such testimony 
was used, the incident ended by the witness 
merely saying that his recollection had not 
been refreshed. In case it’ had been; he 
would state what his present recollection 
was. Only in about one-sixth of the instances 
was any inconsistency in testimony developed. 
In the balance, recollection was either not 
refreshed or the testimony which had been 
given was wholly or substantially consistent 
with the previous grand jury testimony. 


During the trial the court told the jury: 


“T have used some of the testimony and read 
some of it for the purpose only of refreshing 
the witnesses’ memories, and many times I have 
indicated that there was no conflict or nothing 
inconsistent between the testimony of the wit- 
ness and the transcript of testimony. The only 
reason we use this transcript of testimony of 
each witness before the Grand Jury is to, if 
we can, refresh their memories so as to enable 
them to recall correctly what the fact is.’’ 


And the court made a similar statement in 
its charge to the jury. 

As in case of leading questions, St. Clair 
v. United States, 154 U. S. 134, 150, such use 
of grand jury testimony for the purpose of 
refreshing the recollection of a witness rests 
in the sound discretion of the trial judge. 
See Di Carlo v. United States, 6 F. (2d) 364, 
367-368; Bosselman v. United States, 239 Fed. 
82, 85; Felder v. United States,9 F. (2d) 872. 
He sees the witness, can appraise his hos- 
tility, recalcitrance, and evasiveness or his 
need for some refreshing material, and can 
determine whether or not under all the cir- 
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cumstances the use of grand jury minutes - 
is necessary or appropriate for refreshing ~ 
his recollection. As once stated by Judge 
Hough, “The bald fact that the memory 
refreshing words are found in the records 
of a grand jury is not a valid objection.” 
Felder v. United States, supra, p. 874. Nor- 
mally, of course, the material so used must 
be shown to opposing counsel upon de- 
mand, if it is handed to the witness. Morrts 
v. United States, 149 Fed. 123, 126; Lennon v. 
United States, 20 F. (2d) 490, 493-494; Wig- 
more, Evidence (2d ed.), § 762. And the 
reasons are that only in that way can oppos- 
ing counsel avoid the risks of imposition on 
and improper communication with the wit-. 
ness, and “detect circumstances not appear- 
ing on the surface” and “expose all that 
detracts from the weight of testimony.” See 
2 Wigmore, supra, p. 42. The first of these 
reasons has no relevancy here. And as to 
the second, no iron-clad rule requires that 
opposing counsel be shown the grand jury 
transcript where it is not shown the witness 
and where some appropriate procedure is 
adopted to prevent its improper.use. That 
again is a matter which rests in the sound 
discretion of the court. Grand jury testi- 
mony is ordinarily confidential. See Wig- 
more, supra, §2362. But after the grand 
jury’s functions are ended; disclosure is 
wholly proper where the ends of justice 
require it. See Meizler v. United States, 64 
F, (2d) 203, 206. Since there is no in- 
exorable rule which under all circumstances 
entitles the witness and his counsel to see 
the prior statement made under oath and 
since in this case the court itself examined 
and_thus directly controlled the use of the 
grand jury testimony, we cannot say.that 
the refusal to make it available to counsel 
for the defense is per se reversible error. To 
hold that it was error in the instances here 
under review would be to find abuse of 
discretion, where in fact we conclude from 
the entire record on this phase of the case 
that the judge supervised the procedure 
with commendable fairness. In sum, the 
selective use of this testimony and the pre- 
cautions taken by the trial judge make it 
impossible for us to say that he transcend- 
ed the limits of sound discretion in permit- 


‘ting it to be used by the government without 


making it available to the defense. 


If the record showed that the refreshing 
material was deliberately used for purposes 
not material to the issues but to arouse the 
passions of the jurors, so that an objective 
appraisal of the evidence was unlikely, there 
would be reversible error. Likewise there 
would be error where under the pretext of 
refreshing a witness’ recollection, the prior 
testimony was introduced as_ evidence. 
Rosenthal v. United States, 248 Fed. 684, 
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686. But here the grand jury testimony was 
used simply to reftesh the recollection on 
material facts, New York & Colorado Mining 
Syndicate & Co. v. Fraser, 130 U.S. 611, not 
as independent affirmative evidence. Bates 
v. Preble, 151 U. S. 149. Furthermore, it 
was not used for impeachment purposes; 
and the content of this refreshing material 
related solely to conversations and events 
relevant to the formation and execution of 
the buying programs. 


In addition, it clearly appears that the 
use of this material was not prejudicial. So 
far as the subject matter of the inquiry is 
concerned, that prior testimony was either 
cumulative or dealt only with the minutiae 
of the conspiracy. The record minus that 
testimony clearly establishes all the facts 
necessary for proof of the illegal con- 
spiracy. No portion of it was depéndent 
on the minor facts concerning which fhe 
memory of these witnesses was refreshed.” 
Hence, the situation is vastly different from 
those cases where essential ingredients of 
the crime were dependent on téstimony 
elicited in that manner or where the evi- 
dence of guilt hung in delicate balance if 
that testimony was deleted. See Little: v. 
United States, 93 F. (2d) 401; Putnam vw. 
United States, 162 U. S. 687. -Hence assum- 
ing, arguendo, that there was error in thé 
use of the prior testimony, to order a néw 
trial would be to violate the standards of 
§ 269 of the Judicial Code (28 U. S. €. A. 
§ 391), since the “substantial rights” of re- 
spondents were not affected. There are no 
vested individual rights in the ordinary rules 
of evidence; their observance should not be 
reduced to an idle ceremony. 


Putnam v. United States, supra, held it was 
prejudicial error to use grand jury minutes 
to refresh the memory of a witness unless 
that testimony was contemporaneous with 
the occurrences as tc which the witness was 
testifying. There the testimony before the 
grand jury was more than four months 
after the occurrence. This Court held that 
because of that lapsé of time the testimony 
was not contemporaneous. Whatever may 
be said of the Puinam case on the merits 
(see Wigmore, supra, § 761) it does not 
establish an inflexible four-months’ period 
of limitation. There the event was a single 
isolated conversation, most damaging to the 


“61 Respohdents strongly urge that this is not 
true in the case of the testimony of an employee 
of one of the trade journals. His prior testi- 
mony indicated (1) that the major companies 
were buying exactly at the journal quotations, 
so that the graph of those quotations repre- 
sented prices paid under the buying program; 
(2) that prices paid by the majors ‘‘outweighed”’ 
the jobbers’ sales reported to his journals. At 
the trial he testified that those grand jury 
statements were not..true. And they were: not, 
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defendant. Were there was. a continuing 
conspiracy extending at least up to the 
period when the witnesses were testifying 
before, the grand jury. Much of the testi- 
mony related to events a year or more old. 
But in the main those matters were woven 
into the conspiracy, related to events in 
which the witness actively participated, con- 
cerned the regular business matters with 
which he was familiar, pertained to his 
regular employment, or constituted admis- 
sions against interest. On these facts we 
do not think there was an abuse of discre- 
tion on the part of the trial judge in per- 
mitting the testimony to be used. Measured 
by the test of whether or not the prior 
statement made under oath was reasonably 
calculated to revive the witness’ present 
recollection within the rule of the Putnam 
case, there certainly cannot be said to have 
been error as a matter of law. 

Respondents say that the manner em- 
ployed in refreshing the recollection of the 
witnesses was bound to inculcate in the 
minds of the jurors the feeling that the wit- 
nésses were testifying falsely or were con- 
cealing the truth. But here again, we find 
no reversible error. The trial judge, as we 
have said, was alert to stop impeachment. 
And in view of the obvious hostility and 
evasiveness of most of those witnesses, we 
cannot say that the judge transcended the 
bounds of discretion in permitting their 
memories: to be refreshed in this manner. 
“As is true of most that takes place in a 
trial, the right result is a matter of degree, 
and depends upon the sense of measure of 
the judge.” See United States v. Freundlich, 
95 F. (2d) 376, 379. 


VI. Arguments to the Jury by 
Government Counsel 


Respondents complain of certain state- 
ments made to the jury by government 
counsel. Their objections are that govern- 
ment counsel (1) appealed to class prejudice; 
and (2) requested a conviction regardless 
of the evidence because the prosecution was 
convinced of respondents’ guilt and because 
a conviction “was the wish and the desire 
of the highest officials in the Government of 
the United States.” 

Under the first of these, they point to 
the opening statement that this conspiracy 


But those matters are not essential issués in 
the case. That purchases under the buying pro- 
gram did not lead the market up, that the vast 
majority of purchases were at or below the low 
quotations, that the volume of purchases did 
not eliminate all competition, that the spot mar- 
ket prices were still determined by competitive 
forces, that the volume of purchases under the 
buying programs was relatively small are whally 
immaterial, as we have seen. 
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involved some of the “biggest men” in the 
country—big in the sense of “controlling 
vast volumes of financial influence’; and 
that it is a “terrible thing that a group of 
influential, wealthy millionaires or billion- 
aires should take over the power, take over 
the control, the power to make prices.” At 
the close of those opening remarks and on 
objection of defense counsel the court coun- 
selled. the jury that ‘any reference to the 
wealth of any of the defendants is entirely 
immaterial. A man of wealth has just as 
much standing in a court as a man that is 
poverty stricken.” 


But, respondents complain that in the 


closing arguments the same matter was. 


referred to again as follows: “A hundred 
lawyers employed—the very cream of the 
American Bar, the very best legal talent 
that these people can obtain—every one of 
them working night and day with sugges- 
tions as to how the red herring can. be 
drawn across the ciear cut issue in this 
case”; that it should not be taken for’ granted 
“that these more powerful people are above 
the law and can’t be reached and can’t be 
brought to book”; that the “fear of corpo- 
rate power in combination” is part of the 
American tradition as illustrated by a speech 
made in 1873 by a Wisconsin judge, who 
said: “There is looming up a new and dark 
power ... The accumulation of individual 
wealth seems to be greater than it ever has 
been since the downtall of the Roman Em- 
pire. The enterprises of the country are 

. coldly marching, not for economic con- 
quests only, but for political power . . 
money is taking the field as an organized 
power. The question will arise .. . which 
shall rule, wealth or man? Which shall 
lead, money or intellect? Who shall fill the 
public stations, educated and patriotic. free 
men, or the futile serfs of corporate capi- 
tale” Butas to these statements no objec- 
tion was made at the time by defense 
counsel. 


There were other such references e. g., 
“malefactors of great wealth’, “eager, 
grasping men” or corporations who “take 
the law into their own hands with- 
out any consideration for the under-dog or 
the poor man We are going to 
stop it, as our forefathers stopped it before 
us and left this country with us as it is 
now, Or we are going down into ruin as 
did the Roman Empire.” Counsel for the 
defense objected to these statements as im- 
proper and prejudicial. The court over- 
ruled the objections stating it would deal 
with the matter in its charge to the jury. 
In its charge the court warned against con- 
victing a corporation “solely because of its 
size or the extent of its business”; that it 
was “your duty to give these corporations 
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the same impartial consideration” as an in- 
dividual or small corporation would re- . 
ceive; and instructed the jurors not to be 
concerned “with the financial condition of 
any of these defendants, Whether a man 


-be rich or poor, he is entitled to the same 


consideration in this Court.” 


On this phase of the matter several ob- 
servations are pertinent. In the first place, 
counsel for the defense cannot as a rule 
remain silent, interpose no objections, and 
after a verdict has been returned seize for 
the first time on the point that the com- 
ments to the jury were improper and prej- 
udicial. See Crumpton v. Umted States, 138 
U. S. 361, 364, Of course appellate courts 
“in the public interest, may, of their own 
motion, notice errors to which no exception 
has been taken, if the errors are obvious, or 
if they otherwise seriously affect the fair- 
ness, integrity or public reputation of judi- 
cial proceedings.” See United States v. 
Atkinson, 297 U. S. 157, 160. But as we 
point out hereafter, the exceptional circum- 
stances which call for an invocation of that 
rule are not present here. In the second 
place, it is not improper in a Sherman Act 
case to discuss corporate power, its use and 
abuse, so long as those statements are .rele- 
vant to the issues at hand. For that subject 
is material to the philosophy of that Act. 
Its purposes and objectives are clearly 
legitimate subjects for discussion before the 
jury. But, thirdly, appeals to class prej- 
udice are highly improper and cannot be 
condoned and trial courts should ever be 
alert to prevent them. Some of the state- 
ments to which respondents now object fall 
in this class. They were, we think, undig- 
nified and intemperate. They do not com- 
port with the standards of propriety to be 
expected of the prosecutor. But it is quite 
another thing to say that these statements 
constituted prejudicial error. In the first 
place, it is hard for us to imagine that the 
minds of the jurors would be so influenced 
by such incidental statements during this 
long trial that they would not appraise the 
evidence objectively and dispassionately. 
In the second place, this was not a weak 
case as was Berger v. United States, 295 VU. S. 
78, where this Court held that prejudice to 
the accused was so highly probable as a 
result of the prosecutor’s improper conduct 
“that we are not justified in assuming its 
non-existence.” (p. 89.) Cf. New York 
Central Railroad Co. v. Johnson, 279 VU. S. 
310. Of course, appeais to passion and 
prejudice may so poison the minds of jurors 
even.in a strong case that an accused may 
be deprived of a fair trial. But each case 
necessarily turns on its own facts. And 
where, as here, the record convinces us that 
these statements were minor aberrations in’ 
a prolonged trial and not cumulative evi- 
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dence of a proceeding dominated by pas- 
sion and prejudice, reversal would not 
promote the ends of justice. 

Under the second of these objections, re- 
spondents complain of the plea to the jury 
not to “let your Government and the United 
States and its citizens and society down”, 
and that government counsel “believe to 
the bottom of their hearts in the justice of 
the cause that they espouse here”, No ob- 
jection at that time was made by defense 
counsel. )But they did object at the trial 
to the statements by government counsel, 
“. . do you honestly thifik that these 
boys here (government counsel) . . . 
would be trying to convict these men unless 
that was the wish and the desire of the 
highest officials in the government of 
the United States?”; “You don’t think the 
government of the United States would al- 
low four or five lawyers to come out here 
and prosecute this case against them, against 
their wishes, or that the Secretary of the 
Department of the Interior. would allow us 
to do it, if he didn’t want it done?” The 
court overruled the objections stating, “I 
suppose we have a right to assume that 
they are here under the instructions of the 
Attorney General of the United States.” 
Respondents further complain of the state- 
ments that the evidence is “so overwhelming 
and overpowering that it doesn’t even leave 
the trace or the shadow of a doubt”; that if 
“you are going to say they are not guilty 
on this evidence, then you take the re- 
sponsibility, I won’t; you get an alibi, I 
won't”; that the hundreds of thousands of 
dollars spent by the government “in trying 
to get before you the facts” should not be 
“thrown to the winds” nor should these 
men “go clear’. But no objection was 
made at the time by defense counsel. 


As respects the statement that it was the 
“wish and the desire of the highest offi- 
cials” in the government to have defendants 
convicted, some background should be 
given. This came near the end of the clos- 
ing arguments. In the opening statement, 
during the trial, and in the closing argu- 
ments the defense continuously emphasized 
the knowledge and acquiescence by govern- 
ment officials of the buying programs. As 
we have noted, that was one of the main 
lines of defense. From the beginning of 
the trial to the end, the defense sought to 
prove, not official approval in the legal 


sense, but official acquiescence or at least . 


condonation. Bald statements were made 
that respondents “were conducting a pro- 
gram which resulted from the instigation 
and inducement of the Government itself”; 
after the Schechter case they endeavored to 
“stabilize marketing practices” at the “in- 
stance of officials of the Oil Administra- 
tion”; “what was done by these defendants 


was done for the purpose of accomplishing 
the objectives and purposes of the National 
Industrial Recovery Act, and was under- 


_taken at the request and pursuant to the 


authorization of the Secretary of the In- 
terior, Mr. Ickes, the Administrator of the 
Petroleum Code”; respondents “acted to 
carry out the purposes and objectives sought 
by the Government and initiated by the 
Government . . . . They were objec-. 
tives defined by the President of the United, 
States. They were purposes, the accom- 
plishment of which the Secretary of the 
Interior had been charged, under his oath, 
to seek to obtain”; “with all this backing 
and all this help from the government, and 
all this urging from the government, are 
you going to brand these men as just selfish 
individuals?” On innumerable instances 
the impression was sought to be conveyed 
by subtle intimation, inference or sugges- 
tion that responsibility for these buying pro- 
grams should be placed on the shoulders of 
high government officials. Government 
counsel accordingly justified his statement 
on the grounds that it denied what the de- 
fense had continuously stated, viz., that the 
buying programs were conducted with the 
consent and approval of the Secretary of 
the Interior. At a subsequent point in the 
closing arguments government counsel 
again referred to the matter. On objection 
of defense counsel he withdrew the state- 
ment. And the court instructed the jury to 
disregard it, saying ‘This prosecution was 
commenced at the instigation of the At- 
torney General of the United States.” 


In view of these various circumstances 
we do not think that the above statements 
were prefudicial. Standing by themselves 
they appear to be highly improper. Even 
as a rebuttal to the defense which had been 
interposed throughout the trial, they over- 
step the bounds. But in view of the justifi- 
cation which respondents sought to establish 
for their acts, the subject matter of these 
statements was certainly relevant. The fact 
that government counsel transgressed in his 
rebuttal certainly cannot be said to con- 
stitute prejudicial error. For a reading of 
the entire argument before the jury leads to 
the firm conviction that the comments 
which respondents now rely on for their 


-assertions of error were isolated, casual 


episodes in a long summation of over 200 
printed pages and not at all reflective of 
the quality of the argument as a whole. 
Respondents further urge as prejudicial 
error the assertions by government counsel 
of personal knowledge in contradiction of 
the record for the purpose of discrediting an 
important defense witness. The statement 
of government counsel was that in “1935 
and 1936, you couldn’t get a rowboat up the 
Mississippi River, north of Winona.” Re- 
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spondents contend that testimony as to 
navigability of that river was vitally ma- 
terial as establishing such outside competi- 
tion as would have prevented them from 
raising prices to artificial and non-competi- 
tive levels. But such testimony was wholly 
irrelevant, since the reasonableness of the 
prices was not properly an issue in the case. 
Furthermore, when objection was made to 
the remark, counsel withdrew it and the 
jury was instructed to disregard it. That 
must be deemed to have cured the error if 
it could be considered such. As stated in 
Dunlop v. United States, 165 U. S. 486, 498, 
“If every remark made by counsel outside of 
the testimony were ground for a reversal, 
comparatively few verdicts would stand.” 


VII. Granting of New Trials to 
Some Defendants. 


Respondents contend that the trial court 
committed reversible error in granting new 
trials to some defendants and denying them 
to respondents. 


The court charged the jury that it could 
convict any of the defendants found to 
have been members of the combination and 
that it need not convict all or none. As 
has been noted, the jury found sixteen cor- 
porations and thirty individuals guilty. 
Thereafter the court discharged one corpo- 
ration and ten individuals, and granted new 
trials to three corporations and fifteen indi- 
viduals. Such action left the verdict stand- 
ing as to only twelve corporations and five 
individuals. The trial court gave as its rea- 
son for granting some of the defendants 
a new trial its belief that they had not had 
“an adequate separate consideration of their 
defense, in view of the fact that as to some 
of them direct evidence of participation 
was lacking or slight, and the circumstan- 
tial evidence viewed as a whole may well 
have obscured other facts and circumstances 
shown, in some cases, to be highly sugges- 
tive of innocence, and in all cases entitled 


to be considered and weighed.” United 

States v. Standard Oil Company (Indiana), » 
23 F. Supp. 937, 939. In denying the mo- 

tions of respondents. for a new trial it 

stated (p. 944) that there was “evidence to 

go to the jury and to sustain its verdict 

as to every essential charge in the indict- 

ment” as to them.” 

Respondents’ argument runs as follows: 
The court charged the jury that it was the 
purpose and the power of the combination 
to raise prices which were material. Hence 
the fact that the jury found that the entire 
group possessed such power does not nec- 
essarily mean that the jury would have 
found that respondents acting alone pos- 
sessed such power. Since the jury did not 
consider that issue, it is argued that denial 
of a new trial to respondents violates their 
constitutional right to a jury trial. And 
in support of their contention, respondents 
insist that Standard of Indiana alone (one 
of the defendants granted a new trial) 
possessed such power as would make it 
impossible for them to raise prices without 
its agreement and cooperation. ¢ 

Respondents’ argument does not focus 
sharply the basic and essential elements of 
the offense and of the instructions to the 
jury. As we have stated above, the offense 
charged in this indictment was proved once 
it was established that any of the defend- 
ants conspired to fix prices through the 
buying programs and that those programs 
caused or contributed to the price rise. 
Power of the combination to fix prices was 
therefore but a conclusion from the fact 
that the combination did fix prices. Hence 
in that posture of the case, the issue here 
is whether or not the finding of the jury 
that the buying programs affected prices 
was necessarily dependent on the partici- 
pation in those programs of all who were 
convicted. : 

Obviously it was not. The order grant- 
ing new trials in no manner impeached or 
questioned the evidence as to the total spot 


8 In this connection the court said (p. 944) 
that it appeared ‘‘without dispute that a con- 
certed buying movement took place in the Mid- 
Continent field’’; that as to its character and 
the existence of a concerted East Texas pro- 
gram, there was ‘‘ample evidence to take the 
case to the jury’’; and that the proofs were 
sufficient to sustain the verdict as to the charge 
that defendants ‘‘were able to and did effectually 
tie the jobbers’ price’’ in the Mid-Western area 
to the tank car price in the spot market, It 
significantly added (p. 944): ‘‘It is claimed by 
the defendants that they did not have the power 
to control the price as charged, and that inas- 
much as some of the large companies did not 
or have not been shown to have participated in 
the movement, the power of the defendants in 
that respect was inadequate for the purpose. 
This does not follow, for the reason that large 
buyers both in East Texas and in the Mid-Con- 
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tinent fields, while acting separately, were 
nevertheless buying for their requirements in 
these fields, as they had always done and as 
defendants had every reason to believe they 
would continue to do. The defendants were 
thus able to consider that these buyings would 
necessarily reduce the available gasoline which 
they proposed to take off the market just as 
effectively as though these other companies had 
joined-in the program. The amount of distress 
gasoline would be exactly the same in any event, 
and the proof shows that the surplus was in 
fact a very small part of the total, so much 
so that most of the defendants have shown that 
its acquisition in addition to other buying did 
not materially increase their inventories. I am 
satisfied that there was ample evidence to sus- 
tain the contention of the Government that the 
defendants did have the power to control the 
market, and that they did so, as charged.”’ 
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market purchases made by all companies 
(whether defendants, co-conspirators or 
others). Cf. Bartkus v. United States, 21 F. 
(2d) 425. In their efforts to place a floor 
under the spot markets respondents as- 
suredly received benefits and assistance 
from the purchases made by other com- 
panies. And the amount of benefit and 
assistance received did not necessarily de- 
pend on whether or not those other com- 
panies were co-conspirators. Market ma- 
nipulators commonly obtain assistance from 
the activities of the innocent as well as 
from those of their allies. The fact that 
they may capitalize on the purchases of 
others is no more significant than the fact 
that they may gain direct or collateral ben- 
efits from market trends, bullish factors 
or fortuitous circumstances. And the mere 
fact that those circumstances might have 
changed and that Standard of Indiana, say, 
might have substantially impaired the effect 
of the buying programs on prices by a 
change in its retail policies was as irrele- 
vant as was the chance that the Connally 
Act might have been repealed. The effect 
of the concerted activities was not rebutted 
by the fact that changes in events might 
have destroyed that effect. 

Nor did the case against respondents 
automatically fall when three of the cor- 
porate defendants“ were awarded a new 
trial. We have here a situation quite dif- 
ferent from that where the participation of 
those to whom a new trial was granted or 
against whom the judgment of conviction 
was reversed was necessary for the exist- 
ence of the crime charged. See Gebardi v. 
United States, 287 U. S. 112; Morrison v. 
California, 291 U. S. 82; King v. Plummer 
[1902], 2 K. B. 339. In this case the crime 
was not indivisible (cf. Queen v. Gompertz, 
9 A. & E. (N. S.) 824; Feder v. United 
States, 257 Fed. 694) in the sense that the 
existence of a conspiracy under the Sher- 
man Act was necessarily dependent on the 
cooperation of the other defendants with 
respondents. Nor was the case submitted 
to the jury on the assumption that the 
participation of any of the corporations 
which were granted new trials was indis- 
pensable to the finding of a conspiracy 
among the rest. As we have seen, the 
court charged that the jury could convict 
any of the defendants found to have been 
members of the combination and that it 
need not convict all or none. It was the 
existence of a combination and the partici- 
pation in it of all or some of the defendants 
which were important, not the identity of 
each and every participant. A conspiracy 


63 The question of the effect of the buying pro- 
grams on market prices obviously concerns only 
the corporate defendants. The one corporate 
Yefendant granted after verdict, a directed ver- 
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under the Sherman Act may embrace two 
or moreAndividuals or corporations. Con- 
viction of some need not await the appre- 
hension and conviction of all. The erro- 
neous conviction of one does not necessarily 
rebut the finding that the others partici- 
pated. The theory of the charge to the 
jury was not that the defendants must be 
convicted, if at all, as a body; rather the 
issue of guilt was distributive; the identity 
of all the co-conspirators was irrelevant. 

In a Sherman Act case, as in other con- 
spiracy cases, the grant of a new trial to 
some defendants and its denial to others 
is not per se reversible error. After the 
jury’s verdict has been set aside as respects 
some of the alleged co-conspirators, the 
remaining ones cannot seize on that action 
as grounds for the granting of a new trial 
to them, unless they can establish that such 
action was so clearly prejudicial to them 
that the denial of their motions constituted 
a plain abuse of discretion. See Dufour v. 
United States, 37 App. D. C. 497, 510-511; 
State v. Christianson, 131 Minn. 276, 280; 
Commonwealth v. Bruno, 324 Pa. 236, 
248; People v. Kuland, 266 N. Y. 1; Browne 
uv. United States, 145 Fed. 1. There is a 
complete lack of any showing of abuse of 
discretion here, for no prejudice has been 
established. 

Hence this case falls within the well es- 
tablished rule that neither this Court nor 
the Circuit Court of Appeals will review 
the action of a federal trial court in grant- 


_ ing or denying a motion for a new trial 


for error of fact, since such action is a 
matter within the discretion of the trial 
court. Fairmount Glass Works v. Cub Fork 
Coal Co., 287 U.S. 474. Certain exceptions 
have been noted, such as instances where 
the trial court has “erroneously excluded 
from consideration matters which were ap- 
propriate to a. decision on this motion.” 
Fairmount Glass Works v. Cub Fork Coal 
Co., supra, p. 483. But there are no such 
circumstances here. No iota of evidence 
has been adduced that the trial court in 
denying respondents’ motions failed to take 
into consideration the effect of the buying 
programs on gasoline prices in the Mid- 
Western area. In fact it seems apparent 
that the trial court considered that issue 
and ruled thereon adversely to respondents. 
It concluded in substance that whoever 
may have been all the members of the 
conspiracy, there was ample evidence to go 
to the jury on the nature and effect of these 
prograins. 

Certainly, denial of a motion for a new 
trial on the grounds that the verdict was 


dict of acquittal was The Globe Oil & Refining 
Co. (Kansas). The record does not show that 
this company made any spot market purchases 
in 1935 or 1936. 


| 56,031 


128 


against the weight ot the evidence would 
not be subject to review. Moore v. United 
States, 150 U. S. 57, 61-62; J. W: Bishop Co. 
v. Shelhorse, 141 Fed. 643, 648; O’Donnell v. 
New York Transp. Co., 187 Fed. 109, 110. 
In substance no more than that is involved 
here. 


VIII. Variance. 


By their cross petition respondents con- 
tend that there was a fatal variance between 
the agreement charged in the indictment 
and the agreement proved, with a conse- 
quent violation of respondents’ rights under 
the Sixth Amendment. 

As we have noted, certain trade journals 
were made defendants. The indictment 
charged that they were “the chief agencies 
and instrumentalities”’ through which the 
illegally raised prices affected prices paid 
for gasoline in the Mid-Western area; that 
they “knowingly published and circulated 
as such price quotations the wrongfully and 
artificially raised and fixed prices for gaso- 
line paid by” defendants in the buying pro- 
grams, while “representing the price quotations 
published by them’ to be gasoline prices 
“prevailing in spot sales to jobbers in tank 
car lots” and while “knowing and intending 
them to be relied on as such by jobbers 
and to be made the basis of prices to job- 
bers.” 

At the close of the government’s case the 
indictment was dismissed, on motion of the 
government, as against all trade journal de- 
fendants who went to trial. This was clearly 
proper, as the evidence adduced exculpated 
them from any wrongdoing. But respondents 
eontend that the device charged in the in- 
dictment was one by which respondents 
were to pay higher than the actual spot 
market prices for their purchases and then 
to substitute in the trade journal quotations 
such prices for the lower prices actually 
paid by jobbers in spot market sales. Since 
there was failure’ of proof on this point of 
falsification, it is argued that there was a 
variance. For, according to respondents, 
that feature was an integral and essential 
part of the plan as charged. 

We agree with the Circuit Court of Ap- 
peals that there was no variance. Analysis 
of the indictment which we have set forth, 
supra, pp.—[page 98]—, makes it clear 
that the charge against) respondents was 
separate from and independent of the charge 
against the trade journals and that the alle- 
gations against those journals constituted 
not the only means by which the conspiracy 
was .to be effectuated but only one of sev- 

eral means (supra, pp. — [page 99]—). In 
effect, those charges in the indictment sought 
to connect the trade journals with the con- 
spiracy as aiders and abettors. On the other 

and, the gist of the indictment charged a 
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conspiracy by detendants (1) to raise and 
fix the spot market prices and @ thereby 
to raise and fix the prices in the Mid-West- 
ern area. So far as means and methods of 
accomplishing those objectives were con- 
cerned, the charge of falsification of the 
trade journal quotations was as unessential 
as was the charge, likewise unproved, that 
defendants caused the independent refiners 
to curtail their production. The purpose and 
effect of the buying programs in raising and 
fixing prices were in no way made dependent 
on the utilization of fraudulent trade journal 
quotations. As charged, the trade journals 
were the chief instrumentalities by which’ 
the spot market prices were converted into 
prices in the Mid-Western area. Hence 
under this indictment they were wholly ef- 
fective for respondents’ purposes, though 
they were innocent and though their quota- 
tions were not falsified as charged. A varia- 
tion between the means charged and the 
means utilized is not fatal. And where an 
indictment charges various means by which 
the conspiracy is effectuated, not all of them 
need be proved. See Nash v. United States, 
229 U. S. 373, 380. Cf. Boyle v. United States, 
259 Fed. 803, 805. 


IX. Jurisdiction. 


The Sixth Amendment provides that the 
accused shall be tried “by an impartial jury 
of the State and district wherein the crime 
shall have been committed.” Respondents 
contend that the district court for the West- 
ern District of Wisconsin had no jurisdiction 
to try them since the crime was not com- 
mitted in that district. The’ Circuit Court 
of. Appeals held to the contrary, one judge 
dissenting. 

As we have noted, the indictment charged 
that the defendants (1) conspired together 
to raise and fix the prices on the ‘spot mar- 
kets; (2) raised, fixed, and maintained those 
prices at artificially high and non-competi- 
tive levels and “thereby intentionally in- 
creased and fixed the tank car prices of 
gasoline contracted to be sold and sold in 
interstate commerce as aforesaid in the Mid- 
Western area (including the Western Dis- 
trict of Wisconsin)”; (3) have “exacted 
large sums of money from thousands of 
jobbers” in the Mid-Western area by rea- 
son of the provisions of the prevailing form 
of jobber contracts which made the price 
to the jobber dependent on the average spot 
market price; and (4) “in turn have inten- 
tionally raised the general level of retail 
prices prevailing in’ said Mid-Western area.” 

As we have seen, there was substantial 
competent evidence that the buying pro- 
grams resulted in an increase of spot market 
prices, of, prices to jobbers and of retail 
prices in the Mid-Western area. And it is 
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clear that certain corporate respondents sold 
gasoline during this period in the Mid- 
Western area at the increased prices. The 
cqurt charged the jury that even though 
they found that defendants had the purpose 
and power to raise the spot market prices, 
they must acquit the defendants unless they 
also found and believed beyond a reasonable 
doubt that defendants “have also intentionally 
raised and fixed the tank car price of gaso- 
line contracted to be sold. and which was 
sold in interstate commerce in the Mid- 
Western area, including the Western District 
of Wisconsin.” It also charged that it was 
not enough “for the prosecution to show 
an increase in the tank car prices of gasoline 
within said area, but you must also find and 
believe beyond a reasonable doubt and to 
a moral certainty that the defendants com- 
bined and conspired together or with others 
for the purpose of increasing and fixing the 
same as well as for the purpose of raising 
and fixing the tank car prices in said spot 
markets, or one or more of them.” It fur- 
ther charged that the jury in order to con- 
vict must find some overt acts in the Western 
District of Wisconsin; and that sales of 
gasoline therein by any of the defendants 
would constitute such overt acts. 


Respondents, though agreeing that there 
were such sales in the Mid-Western area 
and that the prices on such sales were af- 
fected by the rise in the spot markets, deny 
that they were overt acts in pursuance of 
the conspiracy. Rather, they contend that 
each of such sales was an individual act 
of a particular conspirator in the ordinary 
course of his business by which he enjoyed 
the results of a conspiracy carried out in 
another district. That is to say, they take 
the position that the alleged conspiracy was 
limited to a restraint of competition in buy- 
ing and selling on the spot markets and 
included no joint agreement or understand- 
ing as respects sales in the Mid-Western 
area. In support of this view they cite the 
government’s concessions that it “does not 
claim that each defendant ‘entered into an 
agreement not to sell jobbers except in ac- 
cordance with’ the contract described in 
Paragraph 11 of the Indictment” ;* and that 
it does not contend that defendants were 
“sitting around a table and agreeing on a 


uniform retail price.” And they assert that 


there was no evidence that respondents 
agreed not to sell gasoline in the Western 
District of Wisconsin except on the basis 
of spot market prices. 


Conspiracies under the Sherman Act are 
on “the common law footing”: they are nat 
dependent on the “doing of any act other 
than the act of conspiring” as a condition 
of liability. Nash v. United States, supra, at 
p. 378. But since there was no evidence 
that the conspiracy was formed within the 
Western District of Wisconsin, the trial 
court was without jurisdiction unless some 
act pursuant to the conspiracy took place 
there. United States v. Trenton Potteries Co., 
supra, pp. 402-403, and cases cited. We agree 
with the Circuit Court of Appeals that there 
was ample evidence of such overt acts in 
that district. The finding of the jury on this 
aspect of the case was also supported by 
substantial evidence. As we indicated in our 
discussion of the buying programs, there 
was sufficient evidence to go to the jury 
that the conspiracy did not end with an 
agreement to make purchases on the spot 
markets; that those buying programs were 
but part of the wider stabilization efforts 
of respondents; that the chief end and ob- 
jective were the raising and maintenance 
of Mid-Western prices at higher levels. As 
stated by the Circuit Court of Appeals a 
different conclusion would require a belief 
that respondents were “engaged in a philan- 
thropic endeavor.” They obviously were not. 
The fact that no uniform jobbers’ contract 
and no uniform retail price policy were 
agreed upon is immaterial. The objectives 
of the conspiracy would fail if respondents 
did not by some formula or method relate 
their sales in the Mid-Western area to the 
spot market prices. The objectives of the 
conspiracy would also fail if respondents, 
contrary, to the philosophy of all the sta- 
bilization efforts, indulged in price cutting 
and price wars. Accordingly, successful con- 
suinmmation of the conspiracy necessarily 
involved an understanding or agreement, 
however informal, to maintain such improve- 
ments in Mid-Western prices as would 
result from the purchases of distress gaso- 
line. The fact that that entailed nothing 
more than adherence to prior practice of 


«The standard form of jobber contract re- 
ferred to in par. 11 of the indictment was 
described therein as follows: ‘‘The price of 
gasoline to the jobber shall be the average spot 
market price, determined by averaging the high 
and low spot market prices for gasoline of com- 
parable octane rating published by defendant 
Platt’s Oilgram for the Tulsa, Oklahoma, mar- 
ket, and by defendant Chicago Journal of Com- 
merce on date of shipment. If the average spot 
market price plus freight to destination shall 
allow the buyer a margin of less than 5%¢ per 


gallon below the service station price posted by 
defendant Standard of Indiana, then the buyer 
and the seller shall share equally in the deficit 
below a 5%4¢ margin. In certain States in which 
the Standard of Indiana has recently discon- 
tinued the posting of retail prices, such jobber 
margins have been calculated on the basis of a 
margin of 2¢ below the dealer tank wagon prices 
posted by the Standard of Indiana (such tank 
wagon prices having usually been 314¢ below 
the posted retail prices).’’ 
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relating those prices to the spot market is 
of course immaterial. In sum, the conspiracy 
contemplated and embraced, at least by clear 
implication, sales to jobbers and consumers 
in the Mid-Western area at the enhanced 
prices. The making of those sales supplied 
part of the “continuous cooperation” neces- 
sary to keep the conspiracy alive. See United 
States v. Kissel, 218 U. S. 601, 607. Hence, 
sales by any one of the respondents in the 
Mid-Western area bound all. For a con- 
spiracy is a partnership in crime; and an 
“overt act of one partner may be the act 
of all without any new agreement specifically 
directed to that act.” United States v. Kissel, 
supra, p. 608. 


X. Respondent McElroy 


Respondent McElroy argues that the 
judgment of: conviction rendered against 
him should be reversed and the indictment 
dismissed not only for the reasons hereto- 
fore discussed, but more specifically on the 
grounds that there was no substantial evi- 
dence that he had any knowledge of and 
participated in the unlawful conspiracy. 
His motion for a directed verdict at the 
conclusion of the case was denied by the 
trial court and the Circuit Court of Ap- 
peals held that there was no error in such 
denial. A question of law is thus raised, 
which entails an examination of the rec- 
ord, not for the purpose of weighing the 
evidence but only to ascertain whether 
there was some competent and substantial 
evidence before the jury fairly tending to 
sustain the verdict. Abrams v. United States, 
250 U. S. 616, 619; Troxell v. Delaware, 
Lackawanna & Western Railroad Co., 227 
U. S. 434, 444; Lancaster v. Collins, 115 U. S. 
222, 225. We have carefully reviewed the 
record for evidence of McElroy’s knowledge 
of and participation in the conspiracy. But 
without burdening the opinion with a detailed 
exposition of the evidence on this point, we 
are of opinion that there was no error in the 
denial of his motion. 

The judgment of the Circuit Court of Ap- 
peals is reversed and that of the District 
Court affirmed. 

It is so ordered. 


The Cuter Justice and Mr. Justice MurPHY 
did not participate in the consideration or 
decision of this case. 


Dissenting Opinion 


MR. JUSTICE ROBERTS: I regret that I am 
unable to agree to the court’s decision. I think 


that for various reasons the judgment of the 


District Court should not stand. 

The opinion fully and fairly sets forth the 
facts proved at the trial, and to its statement 
nothing need be added. Some of the reasons 
for my inability to agree with the court’s con- 
clusions follow: 
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The Government relied for venue in the West- 
ern District of Wisconsin upon the: commission 
in that district of overt acts in aid of the alleged 
common enterprise. I think the indictment fails - 
to allege, and the evidence fails to disclose, the 
commission of any such act in the district of 
trial. I agree with the dissenting judge in the 
Circuit Court of Appeals that the case should be 
dismissed for this reason. 


Paragraph 17 of the indictment alleges ‘hat 
the spot market tank car prices of gasoline 
substantially influence the retail prices. 


Paragraph 18 is the only one that defines the 
charged conspiracy. It alleges that the defend- 
ants and others, knowing the facts pleaded by 
way of inducement (including the fact that re- 
tail prices follow spot market tank car prices), 
“combined and conspired together for the pur- 
pose of artificially raising and fixing the tank 
car prices of gasoline in the aforementioned spot 
markets, . and, as intended by them, 
defendants have artificially raised and fixed such 
spot market tank car prices of gasoline and 
have maintained such prices at artificially high 
and noncompetitive levels and at levels agreed 
upon among them, - and have thereby 
intentionally increased and fixed the tank car 
prices of gasoline contracted to be sold, and 
sold, in interstate commerce as aforesaid in the 
midwestern area (including the Western Dis- 
trict of Wisconsin)’’ It is further al- 
leged that the defendants have arbitrarily, due 
to the form of. their contract! with jobbers, 
exacted large sums of money from jobbers and, 
in turn, have intentionally raised the general 
level of retail prices in the midwestern area 
(including the Western District of Wisconsin). 

The sole and only conspiracy charged is the _ 
agreement artificially to raise and fix spot mar- 
ket tank car prices of gasoline in the Mid- 
Continent field. 

Paragraph 19 is devoted to the meams by which 
the conspiracy thus described was “‘effectuated.”’ 
The conduct of the defendants in this respect 
is described as their engaging and participating 
in two concerted gasoline buying programs, one, 
the East Texas buying program, and the other 
the Mid-Continent buying program, for the pur- 
chase by each of them from independent refin- 
ers in spot transactions of large quantities of 
eee in the East Texas and Mid-Continent 

elds. 

After describing these buying programs in 
subsequent paragraphs, the indictment, in par- 
agraph 25, alleges that the conspiracy ‘‘has 
operated and has been carried out in part with- 
in the Western District of Wisconsin.’’ The 
method of its operation in that district is de- 
scribed as follows: ‘‘In pursuance of said com- 
bination and conspiracy, defendant major oil 
companies (with the exception of Standard of 
Indiana and Gulf) have contracted to sell and 
have sold and have delivered large quantities 
of gasoline in tank car lots to jobbers within 
said district at the artificially raised and fixed 
and non-competitive prices aforesaid and have 
arbitrarily exacted from jobbers within said 
district large sums of money. Defendant major 
oil companies (with the exception of Gulf) have 
solicited and taken contracts and orders for saia 
gasoline within said district, sometimes by sales 


1The form and use of this contract is de- 
scribed in paragraph 11 of the indictment. 
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representatives located there, which district has 
been an important market for their product and 
they have required retail dealers and consumers 
in said districts to pay’ artificially ‘increased 
prices for gasoline as aforesaid, all by virtue 
of said combination and conspiracy and pur- 
suant to the purposes and ultimate objectives 
thereof.’’ 

Thus, after describing the conspiracy as one 
to buy on spot markets for the purpose of rais- 
ing the price of gasoline on those markets, the 
indictment purports to charge, as overt acts, 
entirely unrelated transactions of individual de- 
fendants in the resale of gasoline to jobbers 
and at retail in the Western District of Wis- 
consin. i 

There is no evidence in the record that any 
of the purchases made by the defendants pur- 
suant to the conspiracy was made in Wisconsin. 
But if the indictment could bear the construc- 
tion that the charged conspiracy involved an 
agreement as to the terms of resale to jobbers 
and retailers, proof was lacking to support any 
such alleged agreement. Government counsel, 
both in pleading and in admissions at trial, so 
conceded. 


In its Bill of Particulars the Government said: 


“The Government does not claim that each 
defendant entered into an agreement not to sell 
jobbers except in accordance with ‘the contract 
described in paragraph 11 of the indictment.’ ’’ 


At trial Government counsel repeatedly dis- 
avowed any charge in the indictment or any 
claim of the Government that there was an 
agreement amongst the defendants with respect 
to the price at which gasoline: should be sold to 
jobbers or at retail. The evidence showed, with- 
out contradiction, that the Standard Oil Com- 
pany of Indiana was the market leader in this 
area, and that when it posted its price none of 
the other defendants could sell at a higher 
price. It further showed that at various times 
Standard was forced to reduce its price to meet 
the competition of others. In this connection 
Government counsel: made the following state- 
ments: 


“*, . . We do not say that the Standard of 
Indiana when it posts a retail price first con- 
sults with the other companies to find out what 
retail price should be posted. 


“Tf that is what you’re worrying about, if 
you think we’re charging you with sitting 
around a table and agreeing on a uniform retail 
price, don’t worry because that isn’t what we 
are charging.”’ 

In its brief in this court the Government 
attempts to avoid the effect of these concessions 
by the statement that the defendants ‘‘were not 
free to sell as they pleased in the midwestern 
areas’’ and adds that ‘‘an obligation to adhere 
to their price practice of selling on the basis 
of spot market prices was implicit in their un- 
lawful agreement.’? This amounts to saying 
that the conspiracy was not the one charged in 
the indictment but was a much more ample 
conspiracy not only to raise the general level 
of tank car prices on the spot market by pur- 
chasing on that market but to raise, maintain, 
and fix uniform resale prices to jobbers and 
retailers. But this contention does not aid the 
Government for there is no evidence of any 
agreement to raise, or to maintain, jobber and 
retail prices, but, on the contrary, evidence that 


competition in such sales existed during the, 
period in question. 

Situations arise, and results ensue, from the 
prosecution of any agreement or conspiracy. 
Individual defendants may expect benefits to 
follow from their adherence to a conspiracy or 
agreement; but benefits or results, whether an- 
ticipated or unforeseen, occurring after con- 
summation of the conspiracy, and because of it, 
are not overt acts done in aid and furtherance 
of the conspiracy. The authorities to this effect 
are uniform.? 

The Government relies on United States v. 
Trenton Potteries Co., 273 U. S. 392. That case 
is clearly not in point. There the conspiracy 
was to fix the prices of the commodity manu- 
factured and sold by the defendants and to 
adhere to the prices so fixed. This court held 
that a sale made, pursuant to that agreement, 
in the Southern District of New York afforded 
venue in that district of an indictment for vio- 
lation of the Sherman Act. The case would be 
apposite if the pleading and proof in the instant 
case were of a conspiracy to fix and maintain 
jobber and retail prices and adherence to the 
agreement in sales to jobbers and retailers. 
Neither pleading nor proof goes to any such 
conspiracy. 

In accordance with the Government’s con- 
tention, the trial court repeatedly charged that, 
in order to convict, the jury must find that a 
combination existed and that the combination 
agreed to, and had the power to, raise the tank 
car spot market price of gasoline. Of course, 
the jury was at liberty to find that any number 
of the defendants less than all fulfilled the 
conditions named by the court. By its verdict 
the jury found that those wha were convicted, 
as a body, (1) possessed the power to raise the 
price and (2) agreed so to do. The trial court 
granted a new trial to a number of defendants, 
including Standard of Indiana, the largest ma- 
jor oil company doing business in the area. 


Standard was granted a new trial on the 


_ ground that there was no sufficient evidence to 


connect it with the conspiracy. By refusing 
new trials to the other corporate defendants the 
court has entered its own verdict that the others 
involved, excluding Standard, had the power, 
and agreed, to raise the level of spot market 
prices in the midwestern area. There is no 
jury verdict to that effect; no jury has ever 
passed upon that question, but an affirmative 
finding on that question is vital to the guilt 
of the defendants now before us. To affirm the 
judgment of conviction is to affirm a finding of 
fact by the trial. judge without a jury and to 
deny the respondents the right to jury trial 
guaranteed by the Sixth Amendment of the 
Constitution. 

The court’s instructions to the jury were that 
they should return a verdict of guilty if they 
found that the defendants’ actions had in any 
degree contributed to a rise in gasoline prices. 
The defendants insisted that the test was the 
effect of their combination upon competition, 
and that they could not be convicted unless the 
jury found that their agreement, and their con- 
duct pursuant thereto, unreasonably restrained 
competition in interstate commerce. 


2 Lonabaugh v. United States, 179 Fed. 476; 
United States v. Black, 160 Fed. 431; Rose v. 
St. Clair, 28 F. (2d) 189, 
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There was substantial evidence that all the 
defendants agreed to, or did, was to act in 
concert to eliminate distress gasoline; that such 
gasoline was a competitive evil in that it tended 
to impair or destroy normal competition. There 
was substantial evidence that what they agreed 
to, and did, neither fixed nor controlled prices 
nor unreasonably affected normal competition 
and that their conduct affected prices only in 
the sense that the purchase of distress gasoline 
at going prices permitted prices to rise to a 
normal competitive level. There was no ‘evi- 
dence that, as charged in the indictment, they 
agreed to, or in fact did, fix prices. The Court 
of Appeals, as I think, correctly held ‘‘that the 
substance of what was accomplished and agreed 
on was that the major companies would pur- 
chase from the independent refiners the latter’s 
surplus gasoline at going market prices.”’ 

I think the defendants were entitled to have 
the jury charged that, in order to convict them, 
the jury must find that, although defendants 
knew the result of their activities would be a 
rise in the level of prices, nevertheless, if what 
they agreed to do, and did, had no substantial 
tendency to restrain competition in interstate 
commerce in transactions in gasoline the verdict 
should be not guilty. 

As has been pointed out by this court, viola- 
tion of the anti-trust act depends upon the 
circumstances of individual cases.? It is always 
possible to distinguish earlier decisions by ref- 
erence to the facts involved in them but, in the 
course of decision in this court, certain princi- 
ples have been laid down to which, I think, the 
charge of the court ran counter. 

One of these firmly established principles is 
that concerted action. to remove a harmful and 
destructive practice in an industry, even though 
such removal may have the effect of raising the 
price level, is not offensive to the Sherman Act 
if it is not intended and does not operate un- 
reasonably to restrain interstate commerce; and 
such action has been held not unreasonably to 
restrain commerce if, as here, it involves no 
agreement for uniform prices but leaves the 
defendants free to compete with each other in 
the matter of price. 

No case decided by this court has held a 
combination illegal solely because its purpose 
or effect was to raise prices. The criterion of 
legality has always been the purpose or effect 
of the combination unduly to restrain com- 
merce. 

I think Appalachian Coals, Inc. v. United 
States, 288 U. S. 344, a controlling authority 
sustaining the defendants’ contention that the 
charge foreclosed a defense available to them 
under the Sherman Act. It is said that their 
combination had the purpose and effect of put- 
ting a floor under the spot market for gasoline. 
But that was precisely the purpose and effect of 
the plan in the Appalachian case. True, the 
means adopted to overcome the effect of the 
dumping of distress products on the market 
were not the same in the two cases, but means 
are unimportant provided purpose and effect are 
lawful, 


%See Maple Flooring Mfrs. Assn. v. United 
States, 268 U. S. 563, 579. 

+ United States v. American Tobacco Co., 221 
U. S. 106, 178, 180; United States v. Union Pac. 
R. Co., 226 U. S. 61, 84-85; American Column & 
Tuanber Co. v. United States, 257 U. S. 377, 400, 
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Ethyl Gasoline Corp. v. United States (de- 
cided March 25, 1940) is relied upon by the 
Government but, in that case, as in United 
States v. Trenton Potteries Co., 273 U. S. 392, 
maintenance of prices fixed by agreement was 
involved. So also in Sugar Institute v.. United 
States, 297 U. S. 553, condemned features of the 
common plan had to do with the maintenance 
of announced prices and the abstinence from 
selling certain sorts of sugar. The combinations 
or agreements in these cases specifically pre- 
vented competitive pricing or took a commodity 
out of competition. This is not such a case. 

As I think, the error in the court's charge is 
well illustrated by the following instruction: 

“If you should find that the defendants acting. 
together, and those independent refiners acting 
in concert with them, did not have the power 
to raise the level of spot market prices in the 
spot markets referred to in the indictment, or 
that they did not combine for that purpose, and 
if you should find also that the purchase of the 
said gasoline by the defendants affected the 
spot market prices only indirectly and incident- 
ally, then you may consider all the circumstances 
surrounding the activities of the defendants to 
determine whether they were intended to pro-. 
duce destructive competition and restore com- 
petition to a fairer base and produce fairer 
price levels. In such event, you may conclude 
that the purchase of such gasoline in the man- 
ner shown by the evidence was reasonable, and 
beneficial and not injurious to the public interest 
and that, therefore, the restraint of trade was 
not undue and not illegal, and you may acquit 
the defendants.’’ (Italics supplied.) 

This was to tell the jury that, if they found 
the combination had power and. purpose to raise 
the general level of prices, they should convict 
without considering whether the defendants’ 
concert of action was intended merely to re- 
move a source of destructive competition, and 
without considering whether, as defendants con- 
tended and sought to prove, other factors in the 
industry, over which they had no control, lim- 
ited their power to raise prices beyond a level 
which would be the normal result of the re- 
moval of the abuses engendered by the dumping 
of distress gasoline. . 

I think that the closing address of counsel for 
the Government is ground for setting aside the 
verdict. 

It is true that to much that was objectionable 
in- that address the defendants did not object 
or, if they did, failed to except. However, 
they assigned error to the whole of it and ex- 
cepted to some of the more egregious violations 
of the canons of fair comment. I am of opinion 
that a situation is presented, which regardless 
of the technicalities of procedure, requires ac- 
tion by an appellate court. But, in any event, 
portions which are the subject of exception 
alone require a reversal of the judgment. 

The final and closing address covers twenty- 
eight pages of the record. About five refer to 
the facts in the case. The balance consists 
largely of what the speaker himself character- 


ized as ‘‘clowning’’ and personal references to 


417; Maple Flooring Mfrs. Assn. v. United 
States, 268 U. S. 563, 568; Appalachian Coals, 
Inc. v. United States, 288 U. S. 344, 362-3, 373-4; 
Sugar Institute, Inc. v. United States, 297 U. S. 
553, 597-8. 
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counsel, parties, the court, and other subjects, 
the object of which apparently was to distract 
attention from the issues. 

At many points counsel should have béen 
stopped by the court and warned against con- 
tinuance of such tactics. 


The Circuit Court of Appeals said as to this 
matter: 


“The Government does not undertake to jus- 
tify much of the argument and misconduct com- 
plained of, but it earnestly insists that any 
error committed is not of a reversible nature. 
As the case is to be reversed, there seems no 
occasion for us to make a determination in this 
respect. We shall merely express the opinion 
that some of the argument complained of was 
highly improper and that, taken in connection 
with the misuse of the Grand Jury testimony, 
heretofore discussed, would present a very se- 
rious obstacle to the affirmance of the judg- 
ment.’’ 

I shall not quote those portions of the address 
which are quoted or summarized in the opinion 
of the court. It will suffice to make added ref- 
erence to several portions. 

One of the most reprehensible things a prose- 
cutor can do is to attempt to put into evidence 
before the jury his own, and his colleagues’, 
opinion as to the guilt of the defendants he is 
prosecuting. Such a practice brings before the 
jury the unsworn testimony of a sworn officer 
of the Government. This fact lends it undue 
and improper weight and injects an element 
into the case which is so insidious and so im- 
possible to counteract that trial judges, in my 
experience, have never hesitated to withdraw a 
juror and declare a mistrial because of this 
violation of the canons. 


In the closing address counsel said to the 
jury: 

“Now, if anybody doubts, if anybody has the 
- least shadow of a doubt about the fact that these 
men [referring to Government counsel] believe 


to the bottom of their hearts in the justice of , 


the cause that they espouse here, I can dis- 
abuse their minds of that doubt at any time. 
They have been aggressive, and they have been 
forceful; their movements here have been intel- 
ligent, well-timed; and, as I said, they have 
come into this court room morning after morn- 
ing, worn and tired almost to the breaking 
point. And it seemed to me that, I some times 
got the feeling, coming as they did then before 
you to present this evidence and this case, they 
were something like the Crusaders of old, say- 
ing ‘God wills it, God wills it.’ ”’ 

Objection was not made by counsel for the 
defendants at the time of this statement but 
when a somewhat similar statement was made a 
few moments later objection was noted and ex- 
ception taken. I think, however, that the of- 
fense was so flagrant that the court itself 
should have intervened irrespective of any ob- 
jection. 

A little later these statements occurred: 


“Now, just between yourselves, do you hon- 
estly think that these boys here (indicating 
counsel at government table) fired with the 
enthusiasm of crusaders, as I say, and having 
given to this case every ounce of mental and 
physical strength they have, and I myself have 
contributed, also, would be trying to convict 
these men unless that was the wish and desire 


of the highest officials in the government of 
the United States?” 


After objection and exception counsel’ con- 
tinued as follows: 


“‘Now, just what do you think about it? Do 
you think these are three or four or five of 
these young fellows, as they have been calling 
them, just starting out on their own, running 
hog-wild? These are important men. I pre- 
sume you all know they are engaged in a very 
important business, a business, the operation 
of which is almost a necessity in this country 
today. You don’t think the government of the 
United States would allow four or five lawyers 
to come out here and prosecute this case against 
them, against their wishes, or that the Secre- 
tary of the Department of the Interior would 
allow us to do it, if he didn't want it done? 
And if he wanted it cone it was because he 
believed, as did the other men in Washington, 
that there was a violation of law here, so out- 
standing and so withering and far-reaching in 
its effect that something ought to be done to 
stop it; and by that to tell the people of this 
country that you can’t -do these things and get 
away with it.’’ 


Again there was objection and exception. 


Counsel did not confine himself to testimony 
as to the prosecutors’ belief in the defendants’ 
guilt but, in attacking the credibility of an 
important witness for defendants, essayed to 
contradict that testimony by a statement of 
counsel’s own knowledge of facts. The quota- 
tion from the address will make the matter 
clear: 


“TI want to refer in a moment to something 
that made an impression on me. 


“You know we lawyers have to depend— 
most of us are kind of tough guys. We have 
our own way of talking about witnesses. And 
one thing that we very often say and talk 
about is the three classes of liars. There is 
the plain liar, the damn liar, and the expert 
witness. And of all of them, the expert witness 
is the worst. 

“There were a few of them here. There was 
Swensrud, the representative of the Standard 
of Ohio; there was Van Covern, and I think 
there was another one. 


“But I just didn’t think much of Swensrud’s 
whole testimony, especially after I found out 
that he was giving testimony that they could 
ship gasoline in 1935 and 1936 up the Mississippi 
River to St. Paul. I happen to be around the 
Mississippi River quite a little, and know quite 
a lot about it. In 1935 and 1936, you. couldn’t 
get a rowboat up the Mississippi River, north 
of Winona—because the Government was put- 
ting in these dams for the purpose of creating 
the nine-foot channel that you have read so 
much about. They had concrete clear across 
the river, spaced in so many ways that, as I 
say, you just couldn’t get a rowboat up there. 
When Swensrud talked about gasoline going up 
that river, where I knew, because I lived there 
and was around there, that it couldn’t be done, 
I just thought——.” 

After objection and a request that the court 
direct the jury to disregard the statement the 
court ruled: 

“The jury may disregard it. I didn’t hear-it. 
I was thinking about something else.’’ 
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Thereupon counsel resumed as foliows: 

“Now, if you will let me alone a few minutes, 
I will be through. If you don’t, like ‘Old Man 
River,’ I will just keep rolling ‘along. I don’t 
want to do that. 

“‘Now I was referring to these witnessés who 
knew so much. There was Van Covern, Swens- 
rud, and a fellow named J. D. Miller. He was 
the fellow who never looked at anybody, so 
you could catch his eye. They knew so much, 
in the way they were telling it to you, that it 
is impossible, just impossible to believe that 
they could know as much as they said they did 
about it. They just covered too much territory. 
I think all history, sacred and profane, gives 
us but one single example of a person who 
knew .everything—and he was not only a man, 
but he was God. And He gave up His life in a 
shameful death upon the cross, between two 
thieves.”’ 


It is true that no formal exception was taken 
but the ‘matter was highly prejudicial. The 
court should have dealt with it in some definite 
and positive way, which he omitted to do. 

Considering what is set out in the opinion of 
this court, and the additional references I have 
made to the address, I am of opinion that coun- 
sel’s argument was highly improper, as indeed 
the Government admits, and, further, that it 
was highly prejudicial. I do not think the 
court took proper means to counteract the im- 
propriety and prejudice thus created and I 
think the only remedy available is to set aside 
a verdict ensuing upon such misconduct. Com- 
pare Berger v. United States, 295 U. S. 78, 85, 
88, 89. : 

Mr. Justice MCREYNOLDS concurs in this 
opinion. 


[] 56,032] Herbert Tigner, Appellant, v. The State of Texas. ; 
United States Supreme Court, May 6, 1940. 
Appeal from the Court of Criminal Appeals of Texas. 


The Texas anti-trust law, exempting from its operation ‘agricultural products or 
live stock in the hands of producers or raisers”, is not repugnant to the “equal protection 
of the laws” safeguarded by the Fourteenth Amendment and an indictment charging 
appellant with participation in a conspiracy to fix the retail price of beer is upheld. 


Differences between agriculture and industry justify a differentiation in formulation of 
legislative policy and a legislative act restricting the amenability of the Texas anti-trust 


laws to agriculture is held within the power of the state legislature. 


The case of 


Connolly v. Union Sewer Pipe Co., 184 U. S. 540, is held no longer controlling. 


__ Differences between agriculture and industry which are substantial enough to permit 
differentiation in formulation of legislative policy likewise permit differentiation as to 


remedy. 


Failure to exempt agriculture from the operation of civil anti-trust legislation does 
not invalidate criminal anti-trust legislation from the operation of which agriculture is 


exempt. 


Mr. Justice FRANKFURTER delivered the opinion of the Court. 


dissented. 
[Facts of Case] 


This is an appeal under § 237(a) of the 
Judicial Code, as amended, 28 U. S. C. § 344, 
to review a judgment of the Court of Crim- 
inal Appeals of Texas sustaining the con- 
stitutionality of a Texas anti-trust law, and 
therefore upholding an indictment under it. 
Appellant was charged with participation 
in a conspiracy to fix the retail price of beer. 
Such a conspiracy is made a criminal offense 
by Title 19, Chapter 3, of the Texas Penal 
Code. Because the provisions of this law 
do not “apply to agricultural products or 
live stock in the hands of the producer or 
raiser”, Art. 1642, Tigner challenged the 
validity of the entire statute and sought 
release in the local courts by habeas corpus. 
His claim has been rejected by the Texas 
Court of Criminal Appeals. 132 S. W. (2d) 
885. Essentially his contention is that the 
exemption granted by the Texas statute 
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falls within the condemnation of Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540, as 
offensive to “the equal protection of the 
laws” which the Fourteenth Amendment 
safeguards. If that case controls, appellant 
contends, the Texas Act cannot survive and 
he must go free. 


[Ruling of the State Court] 


The court below recognized that the ex- 
emption was identical with that deemed 
fatal to the Illinois statute involved in Con- 
nolly’s case. But it felt that time and cir- 
cumstances had drained that case of vitality, 
leaving it free to treat the exemption as an 
exercise of legislative discretion. A similar 
attitude has been reflected by the Wisconsin 
Superior Court, Northern Wis. Cooperative 
Tobacco Pool v. Bekkedal, 182 Wis. 571, 593, 
and appears to underlie much recent: state 
and federal legislation. Dealing as we are 
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with an appeal to the Constitution, the 
Connolly case ought not to’ foreclose us 
from considering this exemption in its own 
setting. \ ; 


[Question Involved] 


The problem, in brief, is this: May Texas 
promote its policy of freedom for economic 
enterprise by utilizing the criminal law 
against various forms of combination and 
monopoly, but exclude from criminal pun- 
ishment corresponding activities of agri- 
culture? 


[Historical Background] 


Legislation, both state and federal, similar 
to that of Texas had its origin in fear of 
the concentration of industrial power fol- 
lowing the Civil War. Law was invoked to 
buttress the traditional system of free com- 
petition, free markets and free enterprise. 
Pressure for this legislation came more par- 
ticularly from those who as producers, as 
well as consumers, constituted the most 
dispersed economic groups.’ These large 
sections of the population—those who 
labored with their hands and those who 
worked the soil—were as a matter of eco- 
nomic fact in a different relation to the 
community from that occupied by indus- 
trial combinations. Farmers were widely 
scattered and inured to habits of individual- 
ism; their economic fate was in large 
measure dependent upon contingencies be- 
yond their control. In these circumstances, 
legislators may well have thought combina- 
tions of farmers and stockmen presented no 
threat to the community, or, at least, the 
threat was of a different order from that 
arising through combinations of industrial- 
ists and middlemen. At all events legis- 
lation like that of Texas rested on this view, 
curbing industrial and commercial combina- 
tions, and did not visit the same condem- 
nation upon collaborative efforts by farmers 
and stockmen because the latter were felt to 
have a different economic significance.” 


1See 2 Beard, The Rise of American Civiliza- 
tion, pp. 254-343; Buck, The Granger Movement, 
passim; Hicks, The Populist Revolt, passim; 
Shelden, Populism in the Old Dominion, pp. 
17-20. Compare the letter of Mr. Justice Miller 
in Fairman, Mr. Justice Miller and the Supreme 
Court, p. 67. For the background of the Texas 
legislation see Finty, Anti-Trust Legislation in 
Texas, a collection of articles published in the 
Galveston News during the summer of 1916; 
Nutting, The Texas Anti-Trust Law: A Post- 
Mortem, 14 Tex. L. Rev. 293. 

2See Seager and Gulick, Trust and Corpora- 
tion Problems, pp. 149-95, 339-85. 

3'The state court. cases are collected in United 
States v. Rock Royal Coop., 307 U. 8. 533, 563- 
64. See Hanna, Law of Cooperative Marketing 
Associations, pp. 26-111. Compare Germam Alli- 
ance Ins. Co, v. Kansas, 233 U. S. 389, 418; Inter- 


Since Connolly's case was decided, nearly 
forty years ago, an impressive legislative 
movement btars witness to general accept- 
ance of the view that the differences be- 
tween agriculture and industry call for 
differentiation in the formulation of public 
policy. The states as well as the United 
States have sanctioned cooperative action 
by farmers; have restricted their amenabil- 
ity to the anti-trust laws; have relieved their 
organizations from taxation. See, e.g, 
Capper-Volstead Act, 42 Stat. 388, 7 U.S. C. 
§ 291; Clayton Act, 38 Stat. 730, 731, 15 
U.S. C. §17; §101(a) of the Internal Reve- 
nue Code, 53 Stat. 33. Such expressions of 
legislative policy have withstood challenge 
in the courts. Liberty Warehouse Co. v. To- 
bacco Growers, 276 U. S. 71.5 Congress and 
the states have sometimes thought it neces- 
sary to control the supply and price of 
agricultural commodities within their re- 
spective spheres of jurisdiction, and the 
constitutional validity of these measures has 
been sustained. Mulford v. Smith, 307 U. S. 
38; United States v. Rock Royal Co-op., 307 
U.S. 533; Nebbia v. New York, 291 U.S. 502. 


[Distinction Between Agriculture and Industry 
Justifies Diff erentiation—Precedent 
Overruled] 


At the core of all these enactments lies 
a conception of price and production policy 
for agriculture very different from that 
which underlies the demands made upon 
industry and commerce by anti-trust laws.‘ 
These various measures are manifestations 
of the fact that in our national economy 
agriculture expresses functions and forces 
different from the other elements in the 
total economic process. Certainly these are 
differences which may be acted upon by the 
lawmakers. The equality at which the “equal 
protection” clause aims is not a disembodied 
equality. The Fourteenth Amendment en- 
joins “the equal protection of the laws”, 
and laws are not abstract propositions. They 
do not relate to abstract units A, B and C, 


national Harvester Co. v. Missouri, 234 U.S. 199; 
Aero Transit Co. v. Georgia Comm’n, 295 U. S. 
285. 

+See, for instance, the findings and declara- 
tions of policy embodied in the Agricultural 
Adjustment Act of 1938, 50 Stat. 246. Compare 
Seager and .Gulick, op. cit. swpra, note 2, pp. 
322-23; Black, Agricultural Reform in the United 
States, pp. 1-61, 337-49; Nourse, Davis and Black, 
Three Years of the Agricultural Adjustment Ad- 


‘ministration, passim; Nourse, Markcting Agree- 


ments Under the A. A. A., pp. 315-49. Compare, 
as to railroad and express. consolidations, 
$5(8) of the Interstate Commerce Act as 
amended, 41 Stat. 456, 482, 49 U. S. C. $5(8); 
as to bituminous coal, see §4, I (d) of the 
Bituminous Coal Conservation Act of 1937, 50 
Stat. 72, 77. 
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but are expressions of policy arising out of 
specific difficulties, addressed tothe attain- 
ment of specific ends by the use of specific 
remedies. The Constitution does not require 
things which are different in fact or opinion 
to be treated in law as though they were 
the same. And so we conclude that to write 
into law the differences between agriculture 
and other economic pursuits was within the 
power of the Texas legislature. Connolly's 
case has been worn away by the erosion of 
time, and we are of opinion that it is no 
longer controlling. 


[History of Texas Anti-Trust Laws} : 


Another feature of Texas anti-trust legis- 
lation is relied on by Tigner to invalidate 
the criminal statute under which he is being 
prosecuted. Beginning with the first enact- 
ment in 1894, the Texas anti-trust laws have 
had a complicated and checkered history. At 
present there are two statutes directed at 
combination and monopoly; the one under 
which Tigner was indicted, and another, 'sub- 
jecting to civil penalties the same conduct 
at which the challenged criminal law is 
aimed. Title 126, Revised Civil Statutes. 
From such civil proceedings, which the At- 
torney General initiates, no exemption is 
given to farmers and stockmen. Appellant 
urges that the divergence between civil and 
criminal laws relating to the same conduct 
undermines the validity of the exemption in 
the criminal statute and thus invalidates the 
whole of it. This argument is but a minor 
variation on appellant’s main theme. It 
amounts to a claim that differences sub- 
stantial enough to permit substantive dif- 
ferentiation in formulating legislative policy 
do not permit differentiation as to remedy. 


[Partial Exemption of Agriculture 
Held Valid] 


How to effectuate policy—the adaptation 
of means to legitimately sought ends—is 
one of the most intractable of legislative 
problems. Whether proscribed conduct is 
to be deterred by qui tam action or triple 
damages or injunction, or by criminal pros- 
ecution, or merely by defense to actions in 
contract, or by some, or all, of these reme- 
dies in combination, is a matter within the 
legislature’s range of choice. Judgment on 
the deterrent effect of the various weapons 
in the armory of the law can lay little claim 
to scientific basis. Such judgment as yet is 
largely a prophecy based on meager and 
uninterpreted experience. How empiric the 
process is of adjusting remedy to policy, is 
shown by the history of anti-trust laws in 
Texas and elsewhere. The Sherman Law 

5 See the Sherman Law, as amended, and sup- 


plementary enactments, in 15 U. S. C. 8§ 1, 2, 4, 
O,. od ah ekGn al, 23.825, 26. 
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originally employed the injunction at the 
suit of the government, private action for 
triple damage$, criminal prosecution and 
forfeiture. Later the injunction was made 
available to private suitors.” In the case 
of: combinations of common carriers the 
Sherman Law is qualified by the Interstate 
Commerce Act, Keogh v. C. & N. W. Ry. 
Co., 260 U. S. 156, and, in the case of ship- 
ping combinations, by the Merchant Marine 
Act, U. S. Nav. Co. v. Cunard S.S..Co., 284 
U. S. 474. In its own groping efforts to 
deal with the problem of monopoly, the 
Texas legislature has in the course of nearly 
half a century invoked a dozen remedies.° 
When Iowa superimposed upon its general 
anti-trust law an additional penalty in the 
case of fire insurance combinations, this 
Court sustained the validity of the statute. 
Carroll v. Greenwich Insurance Co., 199 U. S. 
401. 

Legislation concerning economic combi- 
nations presents peculiar difficulties in the 
fashioning of remedies. The sensitiveness 
of the economic mechanism, the risks of 
introducing new evils in trying to stamp 
out old, familiar ones, the difficulties of 
proof within the conventional modes of 
procedure, the effect of shifting tides of pub- 
lic opinion—these and many other subtle 
factors must influence legislative choice. 
Moreover, the whole problem of deterrence 
is related to still wider considerations af- 
fecting the temper of the community in 
which law operates. The traditions of a 
society, the habits of obedience to law, the 
effectiveness of the law-enforcing agencies, 
are all peculiarly matters of time and place. 
They are thus matters within legislative com- 
petence. To say that the legislature of Texas 
must give to farmers complete immunity 
or none at all, is to say that judgment on 
these vexing issues precludes the view that, 
while the dangers from combinations of 
farmers and stockmen are so tenuous that 
civil remedies suffice to secure deterrence, 
they are substantial enough not to warrant 
entire disregard. We hold otherwise. Here, 
again, we must be mindful not of abstract 
equivalents of conduct, but of conduct in 
the context of actuality. Differences that 
permit substantive differentiations also per- 
mit differentiations of remedy. We find no 
constitutional bar against excluding farmers 
and stockmen from the criminal statute against 
combination and monopoly, and so holding, 
we conclude that there was likewise no bar 
against making the exemption partial rather 
than complete. : 

A firmed. 

Mr. Justice McREywno ps is of opinion that 
the judgment below should be reversed. 

‘See Nutting, op. cit. supra, note 1, pp. 296- 
97. For the remedies now prevailing, see Texas 
Penal Code, Art. 1635, 1637, 1638; Revised Civil 
Statutes, Art. 7428-7437. 
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[| 56,033] Lentheric, Incorporated, v. F. W. Woolworth Company, 


Appellant. 


a corporation, 


Supreme Court of Pennsylvania, Eastern District, May 6, 1940, 

When the producer of a trade-marked commodity, within the Pennsylvania Fair 
Trade Act of 1935, stipulates in a contract relative to the sale or resale of that commod- 
ity a certain price, he has the right to link price with quantity, and that linking must be 


respected by all who resell that product. 


After plaintiff, under the Pennsylvania Fair Trade Act of 1935, entered into written 
contracts with Philadelphia retailers whereby the retailers agreed not to sell perfume 
produced by plaintiff at a price less than 50¢ per ounce or fraction thereof, the practice 
of defendant of rebottling the perfume and selling smaller quantities at 10¢, constitutes a 
violation of the Act and may be restrained notwithstanding the fact that the aggregate 
price defendant received per Otince exceeded 50¢. 


Opinion of the Court 
[Nature of Suit] 


Maxey, J. Plaintiff brought a bill in 
equity to restrain the alleged violation of 
the Pennsylvania Fait Trade Act of June 
5, 1935, P. L. 266. Section 2 of this Act 
condemns as actionable unfair competition, 
the “wilfully and knowingly advertising, of- 
fering for sale, or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of section one of this act.” 


[Facts of Case] 


Both plaintiff and defendant are New 
York corporations duly registered to do 
business in Pennsylvania. Part of plain- 
tiff’s business is the distribution and sale 
in this State of various perfumery products 
prepared or manufactured by it under its 
name, brands, trade-marks and trade names. 
Defendant business is the maintenance and 
operation of retail stores known as five and 
ten cent stores, throughout the United 
States. In Philadelphia it operates 38 
stores, among them being certain stores 
where the acts complained of took place. 

Plaintiff's products include liquid per- 
fume known as bouquets, sold under its 
name, brands, trade-marks and trade names, 
to wit: “Bouquet Lentheric au parfum 
Tweed,” “Bouquet Lentheric au parfum 
Miracle,” and “Bouquet Lentheric au par- 
fum Shanghai.” These products are sold 
directly to retail dealers in Philadelphia 
and are resold by such dealers to the pub- 
lic. The trade names referred to have all 
been duly registered in the United States 
Patent Office and with the United States 
Treasury Department. The record shows 
that plaintiff has spent during the four years 
preceding the filing of its bill, the sum of 
$1,074,842 in advertising its products under 
these trade names. 

Under the provisions of the Fair Trade 
Act of 1935, supra, plaintiff has entered 
into written contracts with retail dealers in 
Philadelphia to whom it sells its products, 
whereby the dealers have agreed that the 


resale of plaintiff’s products shall be ii 
accordance with the act, and that they will 
not advertise, offer for sale or sell plain- 
tiff’s products in Pennsylvania at prices 
lower than the minimum retail prices pub- 
lished from time to time by plaintiff. Plain- 
tiffs minimum price schedule in effect in 
Pennsylvania in 1938 and up to the time 
of filing the bill, provides a minimum price 
of 50 cents for one ounce or any quantity 
less than one ounce of its bouquets sold 
at retail. 


[Complained-of Practice] 


On April 28, 1938, plaintiff informed de- 
fendant that plaintiff had entered into fair 
trade contracts with retailers selling plain- 
tiff’s products in Philadelphia and that, in 
accordance with such contracts, it had pub- 
lished and furnished to its retailers a writ- 
ten schedule of minimum prices at which 
its products may be sold at retail. With 
this letter it furnished a copy of its pub- 
lished minimum price schedule for Penn- 
sylvania, together with notice that any 
advertisement, offer for sale, or sale of 
plaintiff’s products at prices less than those 
stipulated for the quantities stated, would 
subject defendant to liability under the 
Fair Trade Act. On June 16, 1938, plaintiff 
was informed by defendant that the latter 
had completed its investigation and had 
concluded that its sale of plaintiff's prod- 
ucts was not in violation of the Fair Trade 
Act. The sale thus referred to was the 
sale in some of its Philadelphia stores of 
the bouquets above mentioned, rebottled 
in containers of these sizes, respectively, 
2.4 and 3.5 centimeters. These were sold 
at 10 cents per container. At this price, 
the total amount received by defendant 
for the number of containers necessary to 
equal one ounce of plaintiff’s bouquets ex- 
ceeds 50 cents. The products of plaintiff 
thus sold at 10 cents per container were all 
rebottled by the M. M. Greene Toiletries, 
New York City, and were all sold under 
plaintiffs name, brands, trade-marks and 
trade names, each container bearing the 
following caption: “Bouquet Lentheric au 
parfum Tweed [or Miracle, or Shanghai] 
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+ebottled by\M. M. Greene Toiletries. N. Y., 
wholly independent of Lentheric.” The 
Greene Toiletries purchased plaintiff’s prod- 
ucts for purposes of rebottling from retail 
dealers and not from plaintiff. 


[Damage Caused by Alleged Unlawful 
Practice] 


The sale-of these containers in certain 
of defendant’s stores was duly established 
and it was also established that the sale 
of plaintiff's products in this manner has 
caused nearly all of plaintiff's 61 retail out- 
lets in Philadelphia to complain to plaintiff 
concerning this practice, both on the 
ground that it cheapened the product by 
having it sold in any quantity for 10 cents, 
and that it interfered with the promised 
opportunity to develop a clientele for plain- 
tiff’s products. Certain owners of retail 
outlets for plaintiffs products in Philadel- 
phia, informed plaintiff that unless the sale 
of these bouquets by defendant in quan- 
tities less than one ounce at 10 cents per 
container, ceased, they will be forced either 
to discontinue the purchase of plaintiff’s 
products or to add similar products in com- 
petition therewith. 


[Injunction Granted by Lower Court] 


The court below granted the injunction 
asked for and this appeal followed. - 

In his adjudication the Chancellor aptly 
pointed out that “even under the present 
law fi. e., the Fair Trade Act, supra], de- 
fendant. is not, and may not be, prevented 
trom selling plaintiff's products in rebottled 
form, [if] appropriately labeled. The only 
requirement imposed by the act.is that, if 
such products are sold under plaintiff's brand 
or trade-mark, the price must not be less than 
that stipulated by plaintiff in pursuance of 
its contracts with other dealers. Further- 
more, there is no absolute restriction on the 
resale of plaintiff’s product as such, but 
only on its resale under plaintiff’s brand or 
trade-mark.” See Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp., 299 U. S. 
183. The court also correctly said: “It need 
hardly be stated that it is immaterial that the 
total price received by defendant in its sales 
of plaintiff’s bouquets in small containers 
exceeds 50 cents per ounce. The ‘price 
stipulated by the vendor,’ plaintiff, was not 
50 cents per ounce, but 50 cents for one 
ounce or any quantity less than one ounce. 
This price has concededly not been ad- 
hered to by defendant.” 


[Purpose of Fair Trade Act] 


The purpose of the Fair Trade Act is 
clearly stated to be: “To protect trade mark 
owners, distributors, and the public against 
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injuries and uneconomic practices:in the dis- 
tribution of articles of standard quality under . 
a distinguished trade-mark, brand or name.” 
Section 1 permits the producer or owner of 
“a commodity which bears, or the label or 
content of which bears, the trade-mark, brand 
or the name of the producer or owner... 
which is in fair and open competition with 
commodities of the same general class pro- 
duced by others,” to enter into a contract: 
“(a) That the buyer will not resell such com- 
modity, except at the price stipulated by the 
vendor. (b) That the vendee or producer 
require in delivery to whom he may resell 
such commodity to agree that he will not 
in turn resell except at the price stipulated 
by such vendor or such vendee.” 


[Interpretation of “Price Stipulated” 
Controlling Issue] 


The issue in this case turns on the 
interpretation of the two words “price 
stipulated” as used in the section quoted. 
Appellant contends that since its sale of plain- 
tiff's products in quantities less than one 
ounce, is not at price less than 50 cents an 
ounce when these smaller quantities and the 
dimes obtained for them are added together, 
it is not violating the Fair Trade Act by 
selling these small quantities at 10 cents. 
The fallacy in this reasoning arises from 
the failure to consider the fact that in de- 
termining what is “price stipulated” regard 
must be had to the “price” prescribed in 
reference to the “quantity” contractually 
“tied” to that price. In the case before us, 
plaintiff in its contract with its “outlet” 
dealers stipulated that the price of its per- 
fume bouquets must be 50 cents for one 
ounce or for any fraction of an ounce. It had 
the undoubted right to stipulate, if it had 
chosen to do so, that 2.4 centimeters of 
its perfume bouquets could not be sold at 
retail for less than 50 cents, and if it had 
done so, the defendant, in selling such a 
quantity at 10 cents, would clearly be vio- 
lating the Fair Trade Act. Plaintiff had the 
undoubted right to stipulate in its minimum 
retail price schedule that 1 per cent or 2 
per cent or any other per cent of an ounce 
of its perfume bouquets could not be sold 
at retail for less than 50 cents. Plaintiff 
in stipulating that its perfume bouquets 
could not be sold at retail “in quantities 
of one ounce or a fraction of an ounce, 
for less than 50 cents” was acting within 
its undoubted legal rights, and when de- 
fendant sold any fraction of an ounce for 
less than 50 cents, it was violating the Fair 
Trade Act. When plaintiff decided that it 
did not want its trade-marked perfume 
bouquets sold at less than 50 cents for an 
ounce or for a fraction of an ounce, its 
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decision was presumably based on its con: 
ception of good business policy; with the 
wisdom of that decision ‘the law has no 
concern. If, for example, a producer and 
distributor of olives should decide that his 
trade-marked olives should bé sold only 
for 1 dollar a bottle containing one quart 
or any less quantity of olives, that “stipu- 
lated price” (provided the producer had 
brought his product within the provisions 
of the Fair Trade Act), would have to be 
respected, and if any dealer sold or offered 
for sale these trade-marked olives for 2 
cents each (or for any other sum less than 
one dollar), he would be a proper subject 
for injunction at the instance of the dam- 
aged producer. 


[Price May Be Linked With Quantity] 


There is nothing in our Mair Trade Act 
about proportioning prices to quantity. In 
the instant case, plaintiff’s ‘‘stipulated 
price” for four ounces of its perfume bou- 
quets is $1.00. If defendant’s interpretation 
of the Fair Trade Act is sound, the latter 
could legally sell 2 ounces of plaintiff’s 
perfume at 50 cents, thus underselling the 
outlet dealer who charges 50 cents for one 
ounce but does sell four ounces for $1.00. 
Under defendant’s interpretation of the law, 
it could in that situation successfully de- 
fend a suit for an injunction by applying 
the arithmetical formula that four ounces 
for $1.00 is equivalent to two ounces for 
50 cents.* If this interpretation should be 


judicially accepted, no producer, of a trade-: 


marked product would have any control 
over the sale price of that product except 
its sale in one certain quantity at one cer- 
tain price, to which price all sales of its 
product in other quantities wauld be obliged 
to conform mathematically. If, for exam- 
ple, it decided that its product should be 
sold only in quantities.of.one gallon and 
it stipulated that it could be sold only for 
$10.00 per gallon or any fractional part 
thereof, any person who-secures possession 


of that product could, if defendant’s inter-. 


pretation of the Fair Trade-Act is ac- 
cepted, sell it for $2.00 a pint (or at any 
other figure in excess of $1.25 a pint). Such 
competition might injure the good will of 
the dealer’s business and nullify the pur- 
pose of the Fair Trade Act and yet the 


* Defendant in selling plaintiff's products in 
small quantities does in fact charge considerably 
in excess of 50 cents an ounce. 10 cent ‘‘Nips’’ 
containing the plaintiff’s extracts each held only 
1/70th of a dram, and to acquire a dram of the 
extract by purchasing defendant’s containers 
requires an expenditure of $7.00, as against 
plaintiff's minimum price of $1.00 for a dram 


law would be powerless to extend protec- 
tion to the damaged dealer. 

We decide that when the producer of a 
trade-marked commodity stipulates in a 
contract relative to the sale or resale of 
that commodity a certain price, he has the 
right to link price with quantity and that 
linking must be respected by all who re- 
sell that product unless such reselling 
comes within the exceptions (a), (b) and 
(c) in the concluding lines of section 1 
of the Fair Trade Act. 


[Contention of Appellant] 


Appellant contends that plaintiff’s action 
is an attempt to prevent the rebottling of its 
products and that rebottling is not unlawful 
and that for the court below to have granted 
the injunction appealed from is to write 
into the Fair Trade Act something which 
the legislature omitted. The answer to 
that argument is that the plaintiff does not 
object to any owner of its products rebot- 
tling them and selling them on the prod- 
ucts own intrinsic merit in any quantities it 
may choose. But plaintiff does assert its 
right to fix the minimum price at which 
its products must be sold in the quantities 
it designates wen those products bear the 
plaintiff's trade-mark or trade-name. Its pur- 
pose in so doing is to protect its good will 
which it has built up at great expense. A 
part of that good will is the product’s ap- 
peal to those customers who can afford 
to purchase perfumes in certain quantities 
at a certain price. Bi 

[Defendant Previously Enjoined Under 

California Fair Trade Act] 


-California has a Fair Trade Act whose 
provisions are much like the provisions of 
the Pennsylvania act. In a case arising 
under the California act, indexed as Lenth- 
eric, Inc. v. F. W. Woolworth Co., No. 
499,062, in the Superior Court of California, 
Judge Wilson, in decreeing an injunction 
against defendant, well said: “The Fair 
Trade Act deals solely with price, not with 
tebottling or compounding, and the use 
of a trade-mark, brand, or name is inhibited 
only when a dealer attempts to sell a com- 
modity for less than the price fixed by 
the producer. The fixing of the same price 
for a fraction of an ounce as that fixed for 
a full ounce does not transmute the mini- 
mum price restrictions permitted by the 


of extract. The 10 cent containers of bouquets 
which defendant sold each held less than one- 
fifth of an ounce, and consequence to acquire an 
ounce of ‘‘Bouquet Lentheric’’ by such pur- 
chases required an expenditure of almost $1.00 
as against the plaintiff's minimum price of 50 
cents for an ounce. All this, however, is*imma- 
terial to the issue now before us. 
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Fair Trade Act into minimum quantity 
restrictions. As long as the plaintiff’s prod- 
uct is ‘in fair and open competition with 
commodities of the same general class pro- 
duced by others’ the plaintiff may establish 
any price that it deems proper for its com- 
modity.... The purpose of the Fair Trade 
Act is not to stimulate sales but, aside 
from protecting the public, its primary pur- 
pose is to protect the manufacturer’s good 
will which is represented by its trade-mark, 
brand, and name... A producer, in order 
to have the benefits of the Fair Trade Act, 
is not required to adjust .either his price 
or his quantity program to the plans and 
methods of other producers.” In Lentheric, 
Inc., v.'W. T. Grant Co., No. 7351 of the 
Appellate Division of the Supreme Court 
of New York, Judge Glennon, speaking 
for that court, aptly said: “Retail distribu- 
tors in the State of New York have com- 
plained to Lentheric that Grant’s practice 
of selling fractions of an ounce of rebottled 
‘Bouquet Lentheric’ at 10 cents, much less 
than the minimum price specified bv 
Lentheric, is injuring their business, and 
that the practice tends to lessen the repu- 
tation of Lentheric products as merchan- 
dise of high quality and exclusive character 
... The plaintiff in this controversy does 
not complain of the resale by the defendant 
of its perfumery products at the price of 
10 cents per vial, or at any other™ price 
which defendant sees fit to fix. Jt does 
object, and properly so, to the use of its 
name in connection with the vial which 
defendant has used to sell the product ata 
price which is less than that stipulated in 
its contracts... Under the circumstances 
we are of the view that plaintiff is entitled 
to the relief it seeks.” 


[Protection of Producer's Prestige] 


This record supports the view that de- 
fendant is attempting to capitalize on plain- 
tiff’s trade-marks and good will by selling 
plaintiff's perfurne to a clientele which pre- 
sumably does not buy perfumes in the 
quantities in which plaintiff prefers to have 
its products marketed. Plaintiff apparently 
takes the view that if its perfume is widely 
tised in the market to which defendant 
caters, it will lose its prestige in that mar- 
ket to which plaintiff addresses its sales 
sappeal. Plaintiff says, in effect, to defend. 
ant arid to others: “You shall not sell my 
perfumes in containers bearing my trade- 
marks, brand or name, which product is in 
fair and open competition with commod- 
ities of the same general class produced 
by others, for less than 50 cents for an 
ounce or for any fractional part of an 
ounce.” Defendant replies: “We will sell 
your perfume in containers bearing your 
trade-mark brand or name and holding a 
small fractional part of an ounce for 10 
cents a container.” Plaintiff, showing that 
it has been damaged by defendant’s actions 
in so selling its perfumes below the “‘stip- 
ulated price” per ounce or fraction thereof, 
invokes the Fair Trade Act of this Com- 
monwealth and asks a cotirt of equity to 
vindicate against defendant the rights 
plaintiff claims that Act gives it. The court 
below decided that plaintiff was entitled 
to the relief it sought. With the court’s 
findings of fact and conclusions of law we 
agree. 


[Decree Affirmed] 
The decree is affirmed at appellant’s cost. 
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Supreme Court of Pennsylvania, Western District, May 13, 1940. 
The Pennsylvania Fair Sales Act of 1937 prohibiting sales of merchandise below cost 


by retailers, 


regardless of. the purpose of such 
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Opinion of the Court 
[Constitutionality of Fair Sales Act Assailed} 


STERN, J. This appeal from a judgment 
of the Superior Court (137 Pa. Superior Ct. 
96) was allowed for the purpose of con- 
sidering the constitutionality of the Fair 
Sales Act of July 1, 1937, PLL. 2672. 

The act provides (section 2) that “the 
advertisement, offer for sale, or sale of any 
merchandise at less than cost by retailers 
or wholesalers is prohibited.” A violation 
of this provision is made a misdemeanor 
(section 3). “Cost to the retailer” is defined 
(section la) to be “(1) the total considera- 
tion paid by the retailer for the merchandise 
delivered at the retail outlet; or (2) the 
total consideration necessary for the replace- 
ment of the merchandise to the retailer at 
the retail outlet, such consideration to be 
determined by applying to said merchandise 
the same cost per unit as the last quantity 
purchased by the retailer prior to the sale 
of said merchandise would have cost per 
unit if bought at the most favorable market 
price available to the retailer at any time 
within thirty (30) days. prior to the said 
sale, whichever is lower, less any customary 
trade discounts, but exclusive of discounts 
for cash.” There is a similar definition of 
“cost to the wholesaler” (section 1b). It is 
provided (section lc) that “‘ ‘cost to the re- 
tailer’ and ‘cost to the wholesaler’ must be 
bona fide costs; and sales to consumers, 
retailers, and wholesalers, at prices which 
cannot be justified by existing market con- 
ditions within this State, shall not be used 
as basis for computing costs with respect to 
sales by retailers and wholesalers.” Certain 
types of sales are exempted (section 5), 
namely, bona fide clearance sales advertised 
as such; sales of perishable merchandise 
made in order to forestall loss; sales of 
merchandise which is imperfect, damaged, 
or being discontinued, and so advertised; 
sales of merchandise upon the final liquida- 
tion of any business; sales of merchandise 
for charitable purposes; sales by an officer 
under direction of a court; and sales “where 
the price of merchandise is made to meet 
the legal price of a competitor for mer- 
chandise of the same grade, quality, and 
quantity.” 

[Similar Acts in Other Jurisdictions] 


Statutes of this type have been enacted in 
about twenty of the States, most of them 
since the passage by Congress of the Act of 
June 19, 1936, ch. 592, 49 Stat. at L. 1526, 
15 U. S. C. A. §§ 13, 13a, 13b, commonly 
known as the Robinson-Patman Act. Ex- 
cept in a very few instances, however, they 
differ from the, Fair Sales Act of Pennsyl- 


vania in that, instead of a general prohibition 
of sales below cost, they forbid such trans- 
actions only when engaged in for the pur- 
pose of destroying competition, injuring 
competitors, deceiving or misleading cus- 
tomers, or creating a monopoly. 


[Protection Afforded by 14th Amendment] 


That the right of an owner of property to 
fix the pvice at which he will sell it is an 
inherent attribute of the property itself, and 
as such within the protection of the 14th 
Amendment, was referred to in Old Dearborn 
Distributing Co. v. Seagram-Distillers Cor- 
poration, 299 U. S. 183, 192, as a “well- 
settled general principle,” in support of 
which many cases were there cited. How- 
ever, no one in this day would attempt to 
maintain that this right is sacrosanct and 
wholly immune, under any and all circum- 
stances, from governmental regulation. The 
police power, originally conceived as apply- 
ing to the health, morals and ‘safety of the 
people, has heen juridically extended to 
many fields of social and economic welfare. 
We have become familiar with statutes fixing 
rates in the case of industries affected with 
a public interest; neither is there any novelty 
in legislation aimed to control prices where 
the object is to prevent monopoly. But in 
these, as in all cases, the police power is not 
unrestricted; its exercise, like that of other 
governmental powers, is subject to consti- 
tutional limitations and judicial review, other- 
wise we would have an absolute instead of 
a constitutional scheme of government. It 
has frequently been stated hy federal and 
state courts alike that a law which purports 
to, be an exercise of the police power: must 
not be arbitrary, unreasonable .or patently 
beyond the necessities of the case, and.the 
means which it employs must have a real 
and substantial relation to the object sought 
to be attained: Mugler v. Kansas, 123 U. S. 
623, 661; Chicago, Burlington & Quincy Rail- 


way Co. v. Drainage Commissioners, 200 U. S. 
561, 593; Nebbia v. New York, 291 U. S. 502, 
525, 537, 539; Mahon v. Pennsylvania Coal 
Co., 274 Pa. 489, 497; White’s Appeal, 287 
Pa. 259, 265; Breinig v. Allegheny County, 
332 Pa. 474, 483. “The legislature may not, 
under the guise of protecting the public 
interests, arbitrarily interfere with private 
business, or impose unusual and unneces- 
sary restrictions upon lawful occupations”: 
Lawton v. Steele, 152 U. S. 133, 137; Otts v. 
Parker, 187 U. S. 606, 608; Burns Baking Co. 
v. Bryan, 264 U.S. 504, 513. While it is for 
the legislative branch of government to enact 
such measures as it deems desirable for the 
advancement of the public welfare, the 
judiciary is the ultimate authority to deter- 
mine whether constitutional restraints have 
been violated, confining itself, of course, to 
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the question, not of legislative policy, but 
of legislative power: Mugler v. Kansas, 123 
U. S. 623, 661; Lawton v. Steele, 152 U. S. 
133, 137; Burns Baking Co. v. Bryan, 264 
U. S. 504, 513; Weaver v. Palmer Bros. Co., 
270 U. S. 402, 410; Commonwealth v. 
Vrooman, 164 Pa. 306, 316; White’s Appeal, 
287 Pa. 259, 264, 265; Harris v. State Board 
of Optometrical Examiners, 287 Pa. 531, 536; 
Breinig v. Allegheny County, 332 Pa. 474, 483. 


[Scope of Inquiry] 


The present inquiry, therefore, is to de- 
termine whether the provisions of the Fair 
Sales Act are so arbitrary and unreasonable, 
so obviously unnecessary in their severity 
and comprehensiveness for the accomplish- 
ment of the object to be attained, as to 
amount to an unjustified interference with 
private business and property, and for that 
reason violate the due process clause of the 
14th Amendment as well as Article I, sec- 
tion 1, of the Declaration of Rights of the 
State Constitution, which declares that the 
acquiring, possessing and protecting of prop- 
erty are inherent and indefeasible rights. If 
the Act confined itself to prohibiting sales 
below cost when intended to destroy com- 
petition, it would undoubtedly be valid, as 
has been held in various jurisdictions where 
such acts have been enacted with that 
qualification: State v. Central Lumber Co., 
24 S. D. 136, 123 N. W. 504 (affirmed 226 
U. S. 157); People v. Kahn, 19 Cal. App. 
(2d) 758, 60 P. (2d) 596; Wholesale Tobacco 
Co. Dealers Bureau v. National Candy & 
Tobacco Co., 11 Cal. (2d) 634, 82 P. (2d) 3; 
State v. Langley, 53 Wyo. 332, 84 P. (2d) 
767; Associated Merchants v. Ormesher, 107 
Mont. 530, 86 P. (2d) 1031; Rust v. Griggs, 


Tenn. —, 113 S. W. (2d) 733; Hammond 
v. Bayless Markets, Inc., (Ariz. Superior 
Ct.), Prentice-Hall Fed. Trade & Ind. Serv. 
(2d ed.) 96, 532. The opinions of the courts 
in those cases emphasized the fact that the 
statutes there under consideration made 
criminal only such sales as were designed 
for the suppression of competition or other 
predatory purposes, and the means employed 
by those statutes were therefore reasonably 
related to their objective. In New Jersey, 
on the other hand, where, as in Pennsyl- 
vania, this qualification was not in the act, 
the statute was declared unconstitutional: 
State _v. Packard-Bamberger & Co., 123 
N. J. L. 180, 8A (2d) 291. Price cutting in 
itself is not an evil; on the contrary, the 
more intense the competition the greater the 
likely advantage to the purchasing public. 
Indeed there is no reason why a merchant 
should not make an absolute gift of mer- 
chandise to his customers. if he desires to 
be benevolent or thereby to advertise his 
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business. There are many other conceivable 
and wholly proper reasons which might 
induce him to make sales without profit, 
as, for example, a necessity of paying 
importunate creditors. It is only when the 
object of price cutting is sinister,—to destroy 
a competitor by suffering a temporary loss 
in order to gain an ‘ultimate monopoly 
(Mogul Steamship Co., Ltd. v. McGregor, 
Gow & Co., 23 Q. B., L. R. 598), or to de- 
fraud the public by seducing them into the 
purchase of other goods at an exorbitant 
price—that the selling of goods at less than 
cost may constitute an economic or social 
evil. The Pennsylvania act, therefore, is 
arbitrary, and the means which it employs 
are grossly out of proportion to the object 
which it seeks to attain. 


[Legislative Power to Regulate} 


There are certain businesses which at one 
time or another have been regarded by the 
community as so inherently and generally 
vicious that the courts have recognized the 
power of the legislature to suppress them 
altogether; for. example, the manufacture 
and sale of intoxicating liquors (Mugler v. 
Kansas, 123 U. S. 623), the manufacture of 
oleomargarine (Powell v. Pennsylvania, 127 
U. S. 678), the sale of futures in grain or of 
stoeks on margin (Booth v. Illinois, 184 
U. S. 425; Otis v. Parker, 187 U. S. 606), and 
several other types of business referred to 
in Nebbia v. New York, 291 U. S. 502. 528, 
note 26;.see also Carolene Products Co. v. 
Harter, 329 Pa. 49, 53-56. But the selling 
of merchandise below cost is, in general, an 
innocent and legitimate practice, and sub- 
ject to abuse only in occasional instances. 
Under. such circumstances it has been uni- 
formly held to be beyond the power of the 
legislature to effect an absolute prohibition. 
Thus in Adams v. Tanner, 244 U. S. 590, a 
law was declared to be unconstitutional 
which forbade employment agents from re- 
ceiving fees from the workers for whom 


they found places, the court saying there 
was nothing inherently immoral or dangerous 
to public welfare in the business of such 
agents, and that, because abuse might and 
probably did occur in connection with this 
business, there was adequate reason for 
hedging it about with proper regulations 
but not for the wholly prohibitive provision 
contained in the act. In Weaver v. Palmer 
Bros. Co., 270 U. S. 402, an act of our own 
State, which forbade the use of shoddy in 
comfortables, was declared violative of the 
due process clause of the 14th Amendment 
because shoddy could be rendered harmless 
by sterilization, and adequate regulation 
would have been sufficient to remedy the 
evil sought to be corrected. In Tyson & 
Brother v. Banton, 273 U. S. 418, 442, 443, 
for similar redsons. an act was held invalid 
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which forbade the resale of theatre tickets 
at a price in excess of fifty cents in advance 
of the price printed on the face of the ticket. 
Closest of all to the present case, and 
practically determinative of it, is Fairmont 


Creamery Co. v. Minnesota, 274 U.S. 1, where: 


it was held that a state law which made it 
an offense for anyone engaged in the busi- 
ness of buying milk, cream, or butter fat, 
for manufacture or sale, to pay a higher 
price therefor in some localities of the state 
than in others was an unconstitutional in- 
fringement of liberty of contract. The court 
there said (p. 9): “The real qtrestion comes 
to this—May the State, in order to prevent 
some strong buyers of cream from doing 
things which may tend to monopoly, inhibit 
plaintiff in error from carrying on its busi- 
ness .in the usual way heretofore regarded 
as both moral and beneficial to the public 
and not shown now to be accompanied by 
evil results as ordinary incidents? Former 
decisions here require a negative answer. 
We think the inhibition of the statute has 
no reasonable relation to the anticipated evil 
—high bidding by some with purpose to 
monopolize or destroy competition. Look- 
ing through form to substance, it clearly 
and unmistakably infringes private rights 
whose exercise does not ordinarily produce 
evil consequences, but the reverse.” 


[Objectionable Generalities of Act 
Minimized by State] 


The Commonwealth seeks to minimize 
the objectionable generality of the act by 
stressing the. instances excepted from its 
provisions, as, for example, sales in liquida- 
tion, and sales of damaged and perishable 
merchandise. But these are minor in nature 
and leave practically untouched the sweep- 
ing prohibition of profitless sales made in 
the ordinary course of business and without 
any intent which is malicious or inimical to 
the public welfare. 


[Other Objections—Inde finiteness} 


It is unnecessary to consider other ob- 
jections that might be urged against the 
constitutionality of the act. It may, how- 
ever, be briefly pointed out, as to one of 
these, that, in creating an offense which was 
not a crime at common law, a penal statute 
must lay down a reasonably ascertainable 
standard of guilt; it must be sufficiently 
explicit to enable a citizen to ascertain with 
a fair degree of precision what acts it in- 
tends to prohibit, and therefore what con- 
duct on his part will render him liable to 
its penalties,—in the present case, to make 
it possible for a vendor to know whether 
a proposed sale at a given price would vio- 


late the provisions‘of the act. It would be 
within the knowledge of a merchant to know 
what his merchandise cost him, but if he 
wished to avail himself of the other standard 
of cost prescribed in the statute, namely, 
what the last quantity purchased by him 
would have cost if bought at the most favor- 
able market price available to him at any 
time within the preceding thirty days, how 
could such cost be ascertained without his 
exhausting every possible source of inquiry 
to find out what the most favorable market 
price was that would have been available to 
him within the time specified? And even if 
such price could, from a practical stand- 
point, be discovered, who could reasonably 
determine whether, as stipulated by the act, 
the price thus used as a basis for computing 
cost would be “justified by existing market 
conditions within this State’? And how 
could-a merchant know whether a selling 
price which he proposed to fix was legal 
because it met “the legal price of a com- 
petitor for merchandise of the same grade, 
quantity and quality”? How could such 
“legal price of a competitor” be ascertained 
without examining the competitor’s- books 
in order to determine whether his price was 
legal? The standard set by the act to dif- 
ferentiate criminal from legitimate sales is 
so vague, indefinite and incapable of practical 
application that this in itself would make 
its enforcement a violation of the due 
process clause: International Harvester Co. 
v. Kentucky, 234 U. S. 216; Connally v, 
General Construction Co., 269 U. S. 385; 
Champlin Refining Co. v. Corporation Com- 
mission of Oklahoma, 286 U. S. 210, 243; 
Lanzetta v. New Jersey, 306 U.S. 451; State 
v. Ruback, 135 Nebr. 335, 281 N. W. 607. 


{Act Held Unconstitutional] 


For the reasons stated, we find the Penn- 
sylvania Fair Sales Act to be a violation 
both of the 14th Amendment of the federal 
Constitution and of Article I, section 1, of 
the Declaration of Rights of the State Con- 
stitution. This was the conclusion reached 
by the Quarter Sessions Court of Allegheny 
County, which quashed the indictment against 
defendant for alleged violations of the act, 
and also by the Superior Court. 


[Judgment of Lower Court Affirmed] 


The judgment of the Superior Court, af- 
firming the order of the Court of Quarter 
Sessions of Allegheny County, is affirmed. 
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[56,035] Opinion of Attorney.General of Idahg. Addressed to Mr. H. D. McCain, 
McCain’s Grocery, Kellogg, Ydaho. February. 23, 1940. 


Under the Idaho Unfair Sales Act of 1939, in computing the cost price. of articles, 
fractions of a cent may be dropped or may be regarded as an additional cent and in either 
event the seller, if he acted in good faith in approaching but not reaching the absolute 
exact cost, is not guilty of violating the Act since the legislature did not intend to 
prescribe an absolute exact cost of an article but intended that the seller arrive at the 
approximate cost by using some reasonable rule generally recognized by business men. 


Sec. 5 of the Idaho Unfair Sales Act of 1939 provides that any violation of the Act 
is a misdemeanor without making further provision as to punishment. However, the code 
provides that every offense declared to be a misdemeanor, in the absence of specified 
penalties, is punishable by imprisonment in a county jail not to exceed six months, or by 


a fine not to exceed $300, or both. 


The Idaho Unfair Sales Act of 1939 provides for both civil and criminal remedies. 


[Statement of Questions] 


Questions: (1) Under the Idaho Unfair 
Sales Act, in computing the cost price of 
articles offered for sale, should fractions of 
a cent alwavs be regarded as an additional 
cent? (2) Under the provisions of the Act, 
what is the punishment for conviction there- 
under? 

(3) What remedy in addition to criminal 
action, if any, exists under the act for vio- 
lations thereof? 


[Fractions of One Cent in Computing Cost] 


Opinion: It is noted in your inquiry that 
you desire to ascertain if the law, in com- 
putine the cost, should take into consider- 
ation a fraction of a cent. You have made 
the following statement in connection with 
this inquiry: : 

“In figuring prices, should fractions of a cent 
always be regarded as a cent? It is our im- 
pression that under the old NRA setup we never 
were allowed to throw away fractions of a 
cent, but in event a price figured out any frac- 
tion whatever over an even amount, the next 
higher amount in cents had to be used. For 
instance, in figuring the price of a certain item 
it now comes to 51.1 cents, which we contend 
makes the legal selling price 52¢, while a com- 
petitor says the fraction of one tenth of a cent 
is too small to consider, and should be dropped. 
This interpretation leads to confusion and 
chance to chisel. Your opinion on the subject 
will be appreciated.”’ 


[Question of First Impression] 


Similar acts to that found in Idaho pro- 
hibiting the selling below cost are found in 
at least eighteen other states, which have 
In many instances been adjudicated in the 
highest courts of the respective states, but 
with few exceptions only constitutional ques- 
tions were raised, and direct adjudications 
of your point have not followed. It is to 
be observed that under the various state 
statutes prohibiting selling below cost a 
yiolation of the act is not only enjoinable 
civilly: but also constitutes a criminal of- 
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fense, carrying penalty to the wrongdoer, 
as in Idaho, and it will be appreciated that 
such statutes should be couched in language 
sufficiently definite, clear and certain to en- 
able the seller to know as a fact whether 
a given sale offends the act, that is, it 
should be understandable in order that the 
seller might have a definite rule of conduct 
and know what acts it is his duty to avoid, 
under the theory that statutes creating and 
defining crimes cannot be ascertained by 
intendment. See 14 Am. Juris., p. 773, sec. 19. 


[Definiteness of Terms in Acts] 


As to the certainty and definiteness of 
terms in the various acts, the following 
statement is made in 118 A. L. R. 511; 

“Probably the most vigorous attacks upon 
the statutes prohibiting sales at less than cost 
have been on the ground that ‘cost’ and the 
various elements entering into its computation 
are not adequately defined. Generally speak- 
ing, it appears that in the drafting of the 
statutes considerable pains have been taken to 
define ‘cost’ in intelligible language, but the 
application of the definitions is often fraught 
with difficulty. And it is noteworthy that in 
several decisions sustaining such statutes, pe- 
culiarities in the pleadings or proof obviated 
the necessity of passing upon the merits of the 
contention that the statutes lacked certainty.’’ 


In the recent case of Associated Mer- 
chants of Montana v. Ornesher, 86 P, 2d 
1031, decided on Feb. 4, 1939, under the 
provisions of a statute very similar to that 
of Idaho, the question of definiteness of the 
meaning of the word “cost”? was before the 
court. The act provided that it would be 
unlawful for any person to sell any product 
at less than cost, and defined cost as it is 
defined under our statute. On the question 
of what was meant by the word “cost” the 
court said: 

“The only other contention made is that Sec. 
3 is so indefinite and uncertain in its provisions 
that it cannot be known when a person is, and 
when he is not, violating the law. The chief 
contention in this respect is, that the cost of an 
article including, as the statute requires. the 


Court Decisions 145 
Idaho Attorney General’s Opinion 


cost of doing business, cannot be ascertained 
under the terms of the statute. . On this 
point we agree with what the learned justice 
who wrote the opinion in the case of State v. 
Langley (Wyo, 84 P. 2d 767) said: ‘Hence in 
the absence of provisions to the contrary, we 
must presume that the legislature did not intend 
to prescribe that the cost must be absolutely 
exact, and that it must be based upon the pre- 
cise method of accounting which any merchant 
might adopt, but meant by ‘‘cost’’ what busi- 
ness men generally mean, namely, the approxi- 
mate cost arrived at by a reasonable rule. 
Hence if a particular method adopted by a 
merchant cannot, under the facts disclosed, be 
said to be unreasonable, and does not disclose 
an intentional evasion of the law, the method 
so adopted, should be accepted as correct. In 
other words, all that a man is required to do 
under the statute is to act in good faith. High- 
grade Provision Co. v. Sherman’, 226 U. S. 497, 
45 S. Ct. 141, 69 L. ed. 402. In that view of the 
case, the standard set by the legislature is vir- 
tually reduced to one of reasonableness. And 
it is held that reasonableness as a standard of 
an act which can be determined obiectively 
from circumstances, is a common, widely used, 
and constitutionally valid standard in law. 
People v. Curtiss, 116 Cal. App. Supp. 771, 300 
P. 801, 805, ana cases cited.’ ”’ 


{Legislative Intent] 


The terms ‘“‘cost” and “cost price” dre 
relative and differ in their meaning accord- 
ing to the circumstances in which they 


might be used. See 14A C. J. 1434. Under 
the reasoning of the Montana case, it is my 
opinion that the legislature did not intend 
to prescribe an absolute exact cost of an 
article, but intended that the seller arrive 
at the approximate cost by using some 
reasonable rule generally recognized by busi- 
ness men, and if he acts in such manner 
and in good faith his method should be 
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considered as correct; in other words, if he 
determines to drop a fraction of a cent or 
add a fraction of a cent to make it another 
cent, in either event he was in ‘good faith 
approaching but not reaching the absolute 
exact cost, but was within the spirit of the 
act, which is all that is required. 


[Punishment] 


In answer to your second inquiry, section 
5 of the act, being chapter 209 of the 1939 
Session Laws, provides that any violation 
of the provisions thereof is a misdemeanor, 
withaut making further provision as to the 
punishment provided. However, your at- 
tention is directed to sec. 17-113, which 
provides: 

“Except in cases where a different punish- 
ment is prescribed by this code, every offense 
declared to be a misdemeanor is punishable by 
imprisonment in a county jail not exceeding 


six months, or by a fine not exceeding $300, or 
by both.”’ 


[Civil and Criminal Remedies] 


In reply to your third inquiry, section 6 
of the act, provides that it is the duty of 
the prosecuting attorney to bring actions 
to prevent and restrain violations of the law, 
and that any person damaged or threatened 
with injury by reason of a violation, may 
institute suit to restrain such threatened or 
actual violation. Clearly the provisions of 
sections 5 and 6 of the act provide for both 
a civil and criminal remedy, and I might 
say in this connection that with very few 
exceptions where actions have been insti- 
tuted under similar Unfair Sales Practice 
Acts, they have been civilly prosecuted to 
restrain and enjoin violations. 


Opinion of Attorney General of Idaho. Addressed to Mr. W. W. Thomas, 


Secretary, Malad Chamber of Commerce, Malad, Idaho. March 26, 1940. 


The Idaho Fair Trade Act of 1937 is not applicable to the price cutting practices of 
a dry cleaning establishment which lawfully entered into business in the state. 


The Idaho Unfair Sales Act of 1939 is not applicable to the price cutting practices of 
a dry cleaning establishment which lawfully entered into business in the state. 


A dry cleaning establishment located in Pocatello, Idaho, entered into the same busi- 
ness in Malad, Idaho, under another name and cut its prices far below those prevailing. 
In order to establish a cause of action under the Idaho Anti-Trust Laws under these 


facts the plaintiff must not only prove that he has been damaged, but must also establish 
that the competition was unfair and the prices were set to eliminate him from business, 
that the prices were below the fair market value and were so low that defendant could 


not operate at a profit. 


In the above situation a cause of action might be established under the Idaho Anti- 
Price Discrimination Act of 1937 upon a showing of price discrimination in different 
communities and that competition was lessened or a monopoly created thereby with intent 


to destroy or lessen competition. 
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[Statement of Question] 


Question: May a dry cleaner establish- 
ment lawfully enter business in a town in 
Idaho and immediately cut -the prices on 
cleaning and pressing far below the. local 
established prices for such work? 


Opinion:: It is asserted in your letter of 
inquiry that the Troy-Parisian Cleaners of 
Pocatello have entered business in Malad, 
Idaho under the name of Economy Cleaners, 
and have cut the price on cleaning and 
pressing to such an extent that the local 
operators are seriously threatened; that it 
is the assertion of the Russell Cleaners 
that the Troy-Parisian has threatened to 
put him out of business, and that Troy- 
Parisian approached him some months ago 
and attempted to persuade him to raise the 
price of cleaning to $1.25 instead of the 
price of $1.00 which he had maintained for 
some long time; it is also noted that the 
Russell Cleaners recently opened a laundry 
in connection with their cleaning establish- 
ment, which, no doubt, has resulted in loss 
of some business to the Troy-Parisian, who 
for many years solicited and received busi- 
ness in Malad which they took care of in 
their plant at Pocatello. It is further ob- 
served from the enclosed handbill that the 
Economy Cleaners have set a price for 
cleaning and pressing of suits of 35¢ and 
for dresses of 50¢, which is evidently far 
below the normal price for this type of 
work, 


[Fair Trade Act Not Applicable] 


Chapter 240 of the 1937 Session Laws, 
p. 429,-and known as the Fair Trade Act, 
is not applicable to the situation before us. 


[Unfair Sales Act Not Applicable} 


Chapter 209 of the 1939 Session Laws, 
p. 427, designated as the Unfair Sales Act, 
which is a merchandising act forbidding 
sale at below cost by retailers or whole- 
salers, and providing that wholesalers shall 
have cost plus a minimum of 2% and re- 
tailers shall sell at cost plus a minimum 
of 6%, although the act makes it a mis- 
demeanor for failure to comply with its 
provisions, as well as affords a civil remedy 
by injunction and an action for damages, it 
apparently has no application to the busi- 
ness of cleaning and dyeing, but is intended 
to cover businesses where merchandise is 
sold at wholesale and retail. 


[Idaho Anti-Trust Laws] 


Disposing of these acts in the manner 
above set forth, attention is now directed 
to the laws of Idaho relative to monopolies, 
combinations and agreements in restraint 
of trade. and indulging in what is known 
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as unfair competition to destroy the busi- 
ness of a competitor. In this connection 
attention is called to Article 11, Section 
18 of the Constitution, which provides as 
follows: 

‘“‘That no incorporated company or any asso- 
ciation of persons or stock company, in the 
State of Idaho, shall directly or indirectly com- 
bine or make any contract with any other 
incorporated company, foreign or domestic, 
through their stockholders or the trustees or 
assignees of such stockholders, or in any man- 
ner whatsoever, for the purpose of fixing the 
price or regulating the production of any article 
of commerce or of produce of the soil, or of 
consumption by the people; and that the legis- 
lature be required to pass laws for the enforce- 
ment thereof, by adequate penalties, to the 
extent, if necessary for that purpose, of the 
forfeiture of their property and franchise.’’ 


Purchase to this constitutional provision, 
Title 47, chap. 1, known as our Anti-trust 
Law, was enacted, which, under 47-101 
makes it unlawful to form any combination 
or conspiracy in constraint of trade or com- 
merce, and provides penalties for operating 
monopolies and combinations of such na- 
ture; it is further provided under 47-104 
that every person, corporation or other as- 
sociation engaged in business in Idaho who 
shall, among other things, for the purpose 
of driving out of business any other person 
engaged therein, sell any article or product 
at less than its fair market value, or at a 
less price than it is accustomed to demand 
or receive therefor in any other place under 
like conditions, shall be guilty of a misde- 
meanor, and if convicted shall be punished 
by a fine not exceeding $5,000 or imprison- 
ment not exceeding 1 year, or by both of 
said punishments. These provisions of the 
Constitution and the statute have been in- 
terpreted on several occasions by the Su- 
preme Court of Idaho, and in the case of 
Robison v. Hotel, 35 Ida. 418, 207 P. 132, in 
connection with the right to picket, the 
court in construing both the constitutional 
provision above set forth and the statute, 
said, among other things: 

“Labor is not a commodity or an article 
of commerce within the meaning of our 
constitution and statute.” 

This case is called to your attention pri- 
marily for its value in determining whether 
or not cleaning and dyeing, which is pri- 


-marily labor, would come within the scope 


of the act as a commodity or an article of 
commerce, and I have been unable to find 
any true adjudications on this particular 
point. 


It is further observed that the statutory 
act provides for recovery of triple damages 
(47-114) if it is alleged and proved that 
there was a violation of the act, and that 
by reason of such violation by some one in 
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particular, the complaining party has been 
injured in his property or business and, of 
course, nothing short of such proof predi- 
cated upon proper‘allegations. in the com- 
plaint, would permit of a recovery for 
damages under this act if it is applicable 
to the inquiry. See Hurt v. Bravat, 37 Ida. 
186, 215 P. 842. - 

In the case of Independent Gas & Oil Co. 
v. Smith (Ida.). 10 P. (2d) 317, the court 
held that the monoply act prohibits “selling 
any article or product at less than its fair 
market value or at a less price than it is 
accustomed to demand-er receive therefor 
in any other place under like conditions, 
resulting in.restraint of trade to the extent 
that the public is injured thereby.” 

Thus, it would appear to be a question of 
fact as to whether or not upon the evidence 
the complaining party might be able to 
adduce, the accused ‘was selling his article 
or product, assuming, of course, that dye- 
ing, cleaning and pressing would be an 
article or product, at less than its fair 
market value, or at a price less than the 
Economy Cleaners were accustomed to -de- 
mand or receive in any other place under 
like conditions. In order to do this, it 
would also be necessary to establish the 
fact that the Economy Cleaners were one 
and the same business as the Parisian 
Cleaners, and also prove that its prices had 
resulted in restraining trade to such an 
extent that an injury had resulted to the 
public. 

It was said in the case of Idaho Power 
Co. v. Blomquist, 26 Ida. 222, 141 P. 1083, 
in speaking of the monopoly act of Idaho, 
that a monopoly created by combination, 
by dividing territory to be supplied, or by 
driving out a weaker corporation by a 
stronger, and thereafter taxing business all 
it will stand, is the kind of monopoly and 
combination that the framers’ of the con- 
stitution had in mind. 

The case of Udelavitz v. Idaho Junk House, 
46 Ida. 441, 268 P. 15, is a case somewhat 
parallei in facts and principle to the inquiry 
presented for our consideration. The suit 
was instituted in the nature of an injunction 
and damage action based upon an alleged 
violation of the state anti-trust law, which 
is our monopoly statute. It appears that 
the plaintiff set upon conducting a junk 
business in Twin Falls since early in the 
year 1923, and that on the 1st day of Janu- 
ary, 1924 the defendant, Anna Koppel, who 
owned the Idaho Junk House in Boise, 
established a branch thereof in Twin Falls. 
The Boise and Twin Falls houses were re- 
spectively managed by Harry Koppel, her 
son, and Mandel Slatkin, her brother, who 
were also made defendants. It is charged 
in the complaint that since the Twin Falls 
branch was opened, the- defendants had 


combined and conspired and had given di- 
rection and authority each to the othcr, to 
do and commit the acts of forcing. prices 
up for the purpose of driving out of busi- 
ness the plaintiff. It was alleged and com- 
plained that the defendants had unlawfully 
endeavored to destroy the plaintiff’s busi- 
ness in Twin Falls by persistently and 
systemically paying more than the market 
price for junk in that particular area where 
they were in competition with the plaintiff, 
and as a result the plaintiff was unable to 
operate his business at a profit in 1924 and 
1925 and was damaged in an amount set 
forth in the complaint. The allegations were 
all denied by the defendant. The evidence 
disclosed that the managers of the Boise 
and Twin Falls plants of Anna Koppel, 
were merely her employees and agents, as 
she was the sole owner of the Idaho Junk 
House, and as ‘they were only her agents 
or employees, then there could be no com- 
bination or conspiracy, so the court held, 
because their acts in the operation of the 
business were her acts, making it impossi- 
ble to have a combination or conspiracy 
which would require a concert between 
individuals or entities maintaining separate 
and independent interests, and eliminating 
this particular charge in the complaint the 
defendants’ responsibility under the statute 
would be determined upon whether or not 
they directed or authorized certain acts to 
be done, the specific purpose of such being 
to drive the plaintiffs out of business. This 
is, in effect, dealing with the construction 
of 47-104 hereinabove mentioned. It was 
asserted that before the Idaho Junk House 
had entered the Twin Falls area the plain- 
tiff, being without competition, was able to 
pay prices for junk in line with his best 
judgment, predicated upon eastern market, 
and after the branch house was placed in 
Twin Falls, 1t is asserted the defendants 
continually outbid the plaintiff in buying 
junk and were offering more than the local 
market price. The. evidence was rather 
confusing, conflicting and inadequate. on 
these particular charges, and thg court also 
observed that in no instance was it shown 
that the prices paid or offered by defend- 
ants denied them a profit based upon the 
eastern market. The court also noted that 
at times the plaintiff outbid the defendants 
and that also the defendants admitted that 
at times they misguessed the eastern mar- 
ket and lost a profit on some purchases, 
but they showed that they made a substan- 
tial profit on their entire annual business, 
while the plaintiff failed to prove that the 
defendants did not make a profit upon the 
volume of the particular metals and junk 
handled during the period in question; the 
evidence further disclosed that the average 
price paid for the entire poundage by the 
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defendants compared with the highest quo- 
tations received each month from the Chi- 
cago market and indicated that a generous 
margin of profit had been made by the 
defendants. The court made this further 
statement: 

“There has .been an utter failure to show a 
persistent or systematic paying of more than 
what the local market price was or should have 
been. And, conceding for the sake of argument, 
that defendants did persistently and systemat- 
ically outbid plaintiffs in the local market, they 
had the right to do so, so long as they were, 
or honestly thought they were, realizing a profit 
on their entire local business. If, in order to 
secure business and make profits, one dealer 
can pay more than his competitor can afford, 
it is merely the latter’s misfortune. He cannot 
compel the former to adopt a standard essential 
only to his own success. Competition is the 
life of trade; and one is not guilty of unfair 
competition in the eye of the law, unless, with 
the direct purpose of destroying his competi- 
tor’s business, he forces prices higher than he 
can honestly believe will yield a profit when he 
shall have eventually disposed of the commodi- 
ties purchased. We find nothing in the record 
to bring defendants within the rule. The jury’s 
verdict of $1 damages suggests the maxim, de 
minimis con curat lex.’” 


The pronouncement of the court in the 
last case above set forth indicates the diff- 
culty encountered by the complainant in 
this type of action not only to prove that 
he has suffered a loss as a direct result of 
such competition, but he must establish 
that the competition was unfair and the 
prices were set for the purpose of running 
him out of business and that such prices 
were less than the fair market value or less 
than they were accustomed to receive, and 
were so low, for instance, as to deny the 
defendants a profit on such business be- 
cause if it is not established that their cut 
in price resulted in a loss of profits -to 
them, the defendant would not be forcing 
the prices to a lower level than they could 
honestly believe would yield a profit. Thus, 
I seriously doubt that a proper case could 
be had under the provisions of this act 
unless, of course, it could be definitely 
established that the identity of the Parisian 
Cleaners and Economy Cleaners is identi- 
cal, and that threats were made to the 
Russell Cleaners either to raise their prices 
to a certain point or they would be driven 
out of business. I am trying to stress the 
importance of establishing all of the es- 
sential facts in such a case, for unless they 
can be established, an action to enjoin such 
operations or an action for triple damages 
would obviously fail. 


[Under Anti-Price Discrimination Act] 


Pursuing the matter further, your atten- 
tion is directed to chapter 229 of the 1937 
‘Session Laws, p. 407, to what is commonly 
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known as the anti-price discrimination act, 
wherein it is provided in part, as follows: 


“Section 2. (a) It shall be unlawful for any 
person engaged in commerce, in the course of 
such commerce, either directly or indirectly, to 
discriminate in price between different purchas- 
ers of commodities of like grade and quality or 
to discriminate in price between different sec- 
tions, communities or cities or portions thereof 
or between different locations in such sections, 
communities, cities or portions thereof in this 
State, where the effect of such discriminations 
may be substantially to lessen competition or 
tend to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent compe- 
tition with any person who either grants. or 
knowingly receives the benefit of such discrimi- 
nation, or with customers of either of them: 
Provided, that nothing herein contained shall 
prevent differentials which make only due al- 
lowance for differences in the cost of manufac- 
ture, sale, or delivery, resulting from the 
differing methods or quantities in which such 
commodities are to such purchasers sold or 
delivered: And provided further, that nothing 
herein contained shall prevent persons engaged 
in selling goods, wares, or merchandise in com- 
merce from selecting their own customers in 
bona fide transactions and not in restraint of 
trade: And provided further, that nothing here- 
in contained shall prevent price changes from 
time to time where in response to changing 
conditions affecting the market for or the mar- 
ketability of the goods concerned, such as but 
not limited to actual or imminent deterioration 
of perishable goods, obsolescence of seasonable 
goods, distress sales under court process, or 
sales in good faith in discontinuance of business 
in the goods concerned.”’ 

“Section 4. -(a) Any person injured by any 
violation, or who will suffer injury from any 
threatened violation, of this act, may maintain 
an action, in any court of competent jurisdic- 
tion of this state, to prevent, restrain or enjoin 
such violation or threatened violation. If in 
such action, a violation or threatened violation 
of this act shall be established, the court shall 
enjoin and restrain or otherwise prohibit such 
violation or threatened violation, and the plain- 


- tiff in said action shall be entitled to recover 


three fold the damages by him sustained, and 
the costs of suit, including a reasonable attor- 
ney’s fee.’’ ; 


Section 4(b) provides that a direct action 
for damages may be instituted in lieu of 
injunctive relief. 

This last act apparently makes no pro- 
visions for setting in motion any criminal 
statute but merely states that such acts 
are unlawful; no suggestion is made in the 
act that one who violates its terms is guilty 
of a crime, and our court has said in the 
case of Re: Moore, 38 Ida. 506, 224 P. 662, 
which was cited with approval in the case 
of State v. Robbins (Ida.), 81 P. 2d 1078: 

“Before an act may be held by the court 


‘to be a crime it must clearly and unmis- 


takably appear that the legislature has made 
it so, 

There can be no constructive offensives 
and before a man can be punished his case 
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must be plainly and unmistakably within 
the statute. 


An offense is not punishal i 
falls within the EMER uaa of coon eet 
Statute. If it is not plainly and specificall 
within the act, it is not against law, atid 
no conviction can be had thereunder. Its 
provisions are not to be extended by impli- 
cation, and the act charged as an affense 
must be unmistakably within the letter as 
well as the spirit of the law.” (Citing cases) 

This latter act, however, does provide 
a remedy in the nature of civil redress by 
injunctive relief and damages or by civil 
action for damages. It appears under sec- 
tion Z that it is unlawful for a person 


engaged in “a trade such as cleaning and 
dyeing and in the course of such business 
either directly or indirectly through a sepa- 
rate setup, to discriminate in prices between 
different communities, where to do so may 
be substantially to lessen competition or 
tend to create a monopoly in the particular 
trade or to injure, destroy or prevent com- 
petition; these are elements of good faith 
or lack of good faith, and perhaps an action 
could be successfully instituted under the 
provisions of this act if the Russell Cleaners 
are prepared and able to submit evidence 
in conformance with the provisions of Sec- 
tion 2 of chapter 229 of the 1937 Session 
Laws. 


[f 56,037] The Sunshine Anthracite Coal Company, Appellant, v. Homer M. Adkins, 
as Collector of Internal Revenue for the District of Arkansas. 


Supreme Court of the United States. 


Decided May 20, 1940. 


Appeal from the District Court of the United States for the Eastern District of 


Arkansas. 


The Bituminous Coal Act of 1937 is held constitutional as a valid exercise of power 
conferred upon Congress by the “commerce clause” of the Constitution. 

The 1914% tax imposed by Section 3(b) of the Bituminous Coal Act of 1937 is 
applicable to sales of bituminous coal by non-code members and applies only to those 
sales which would be subject to regulation under Section 4: that is, sales in or directly 
affecting interstate commerce in’bituminous coal. 

That the 1914% tax, imposed by Sectiori 3(b) of the Bituminous Coal Act of 1937, 
is in the nature of a penalty is no objection to its validity since Congress may impose 
penalties in aid of the exercise of enumerated powers. 

Under the “commerce clause” of the Constitution, Congress is empowered to under- 
take stabilization of an interstate industry -through a process of price-fixing which 
safeguards the public interest by placing price control in the hands of its administrative 


representative. 


Price-fixing by the coal industry would violate the Sherman Anti-Trust Act, but what 
Congress has forbidden, it may modify, and it may do so by placing the machinery of 


price-fixing in the hands of public agencies. 


The delegation of power to the Commission under the Bituminous Coal Act of 1937 
with respect to price-fixing is valid, and the standards set out provide a reasonable 


basis for exercise of the power. 


The power of the Commission under the Bituminous Coal Act of 1937 to determine 
what coal is subject to the Act does not constitute an invalid delegation of legislative 


power. 


Classification of coal into code and non-code classes and application of the 1914% 


tax to the latter is proper under the 5th Amendment since that amendment, unlike 


the 14th Amendment, contains no equal protection clause. 
legitimate sanction for enforcement of the Act. 


The classification provides a 
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The prior adjudication of a Circuit Court of Appeals in Sunshine Anthracite Coal 
Co. v: National Bituminous Coal Commission, in which certiorari was denied, is held 
to be determinative on the issue of the authority of the Commission to determine the 
status of coal claimed to be exempt*since the decision in that case is res judicata in 
relitigation of the same issue between a party to that suit and another officer of the 


government, 


Mr. Justice Doucras delivered the opin- 
ion of the Court: The labor provisions of 
the Bituminous Coal Conservation Act of 
1935 (49 Stat. 991) were held unconsti- 
tutional by this Court in Carter v. Carter 
Coal Co., 298 U. S. 238. The Bituminous 
Coal Act of 1937 (50 Stat. 72) was there- 
upon enacted. It eliminated those provisions 
of the earlier Act and made other substan- 
tive and structural changes.’ The basic 
problem here involved is the constitution- 
ality of the 1937 Act. 


[Provisions of Act] 


That Act provides for the regulation of the 
sale and distribution of bituminous coal by 
the National Bituminous Coal Commission ’” 
with the cooperation of the bituminous 
coal industry. Its aim is the stabili- 
zation of the industry primarily through 
price-fixing and the elimination of unfair 
competition. It is provided in §4 that the 
coal producers, accepting membership, shall 
be organized under the Bituminous Coal 
Code. 
members are provided for, which are ‘to 
operate as an aid to the Commission bit 
subject to its pervasive surveillance and 
authority. The statute specifies in detail 
the methods of their organization and oper- 
ation, the scope of their functions, and the 
jurisdiction of the Commission over them. 
The Commission is empowered to fix mini- 
mum prices for code members in accord- 
ance with stated standards. Under § 4, II(a) 
each board shall “on its own motion or 
when directed by the Commission” pro- 
pose minimum prices pursuant to prescribed 
statutory standards. These may be approved, 


Some twenty district boards of code . 


disapproved, or modified by the Commis- 
sion. Somewhat comparable machinery is 
provided for coordinating minimum prices 
“in common consuming market areas upon 
a fair competitive basis,” §4, II(b), and 
for establishment of rules and regulations 
incidental to the sale and distribution of 
coal by code members. §4, II(a). The 
Commission is also given power by § 4, II(c) 
to establish maximum prices for code 
members pursuant: to standards prescribed 
therein. The sale, delivery, or offer for 
sale of coal below the minimum or above 
the maximum prices established by the 
Commission is made a violation of the 
code. §4, II(e). So are numerous prac- 
tices, specified in § 4, II(i) as unfair methods 
of competition. And contracts for the sale 
of coal at prices below the prescribed mini- 
mum or above the maximum are invalid and 
unenforceable. §4, II(e). The Commis- 


sion may, after hearing, revoke the code 


membership of any coal producer for wilful 
violation of the code or of any regulation 
made thereunder. § 5(b). 

Sec. 3(a) imposes an excise tax of 1 cent 
per ton of two thousand pounds upon the 
sale or other disposition by the producer 
of bituminous coal produced in the United 
States,* Sec. 3(b) imposes an ‘additional 


-1914% tax (based on sale price or in cer- 


tain cases on fair market value) on sales 
of bituminous coal by producers “which 
would be subject to the application of the 
conditions and provisions of the code pro- 
vided for in section 4, or of the provisions 
of section 4-A”* Producers who are mem- 
bers of the code are exempt from that tax. 
As we shall see, the interpretation of § 3(b) 


1H. Report No. 294, 75th Cong., 
pp. 2-3. 

2 Though we refer throughout to the Commis- 
sion, it should be noted that its functions have 
been administered since July 1, 1939, by the 
Bituminous Coal Division of the Department of 
the Interior. Reorganization Plan No. II, § 4(a) 
and (b), submitted by the President to the 
Congress May 9, 1939. Pub. Res. No. 20, 76th 
Cong., ist Sess., c. 193, approved June 7, 1939. 

3 These provisions are now found in § 3520 of 
the Internal Revenue Code (53 Stat. 430). The 
1¢ tax was apparently designed to cover the 
administrative costs of the Act. See H. Report 
No. 294, supra note 1, pp. 2-3, recommending a 
%¢ tax which in conference was changed to 1¢ 


1st Sess., 
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per ton. 
SeSS:,, Dicoe 

*Sec. 4, as we have seen, governs the consti- 
tution and operation of the code. Sec. 4-A pro- 
vides, inter alia, that the Commission shall 
subject coal in intrastate commerce to the 
provisions of §4 if it finds after hearing that 
transactions in that coal ‘‘cause any undue or 
unreasonable advantage, preference, or preju- 
dice as between persons and localities in such 
commerce on the one hand and interstate coal 
on the other hand, or any undue, unreasonable, 
or unjust discrimination against interstate com- 
merce in coal, or in any manner directly uitect 
interstate commerce in coal.’’ 


H. Report No. 578, 75th Cong., ist 
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is a Subject of controversy. But if, as the 
government contends, the 1914% tax is ap- 
plicable to sales by non-members, there are 
strong inducements for joining the code. 

Machinery is provided in §4-A for ob- 
taining exemptions. A producer who be- 
lieves that any commerce in coal is not, or 
may not be made, subject to the provisions 
of § 4 may file an application for exemption 
with the Commission. Subject to. qualifi- 
cations:-not material here, the filing of such 
application “in good faith” exempts the ap- 
plicant from any “obligation, duty or lia- 
bility” imposed by §4 pending action by 
the Commission on the application. The 
Commission shall grant the application or, 
after notice and opportunity for hearing, 
shall deny or otherwise dispose of it. An 
applicant aggrieved by such denial or other 
disposition may obtain a review of the order 
in the Court of Appeals for the District of 
Columbia or in the Court of Appeals in 
the circuit where he resides or has his 
principal place of business. §6(b). The 
findings of the Commission as to the facts, 
if supported by substantial evidence, are 
conclusive. 


(The Facts] 


Appellant is lessee of coal lands in Ar- 
kansas and is engaged in the business of 
mining and shipping coal. It has not sub- 
scribed to or accepted the provisions of the 
Bituminous Coal Code provided for in §4 
of the Act. In August 1937 it filed an appli- 
cation for exemption on the grounds that 
its coal was not bituminous coal as defined 
in §17(b) of the Act.° The Commission 
held a public hearing on that application in 
October 1937.2 Appellant appeared, intro- 
duced evidence, and was heard on oral argu- 
ment before the Commission.” In August 
1938 the Commission handed down an 
opinion with findings of fact and conclu- 
sions of law and entered an order denying 
appellant’s application for exemption on 
the grounds that its coal was bituminous 
within the meaning of §17(b). Appellant 
obtained a review of this order in the Cir- 
cuit Court of Appeals. That court held 


5 Sec. 17(b) provides: ‘The term ‘bituminous 
coal’ includes all bituminous, semibituminous, 
and subbituminous coal and shall exclude lig- 
nite, which is defined as a lignitic coal having 
calorific value in British thermal units of less 
than seven thousand six hundred per pound and 
having a natural moisture content in place in 
the mine of 30 fer centum or more.”’ 

6 This hearing was not restricted to appel- 
lant’s application. Other producers in the same 
field intervened. 

7 The liberal notice and opportunity to be 
heard afforded appellant are illustrated by the 
following: In January 1938 the report of the 
examiner was served on appellant. In May 
1938 a proposed report of the Commission was 


that the Commission had jurisdiction to 
determine the status of coal claimed: to be 
exempt and that the Commission’s decision 
was based on substantial evidence. It ac- 
cordingly affirmed the order. Sunshine An- 
thracite Coal Co. v. National Bituminous Coal 
Commission, 105 F. (2d) 559. We denied 
certiorari. 308 U. S. 604. 

In May 1938, while the above proceeding 
was pending before the Commission, ap- 
pellee demanded that appellant pay the 
taxes, penalties and interest accruing under 
§3(b) of the Act for the period ending 
February 1938; and filed a notice of tax 
lien against appellant’s property. There- 
upon appellant filed its complaint in this 
suit to enjoin the collection of the tax. 
A three-judge court was convened, which 
issued a temporary injunction. Apparently 
no further action was taken in this case 
until after the decision of the Circuit Court 
of Appeals in Sunshine Anthracite Coal 
Co. v. National Bituminous Coal Commission, 
supra, when appellee filed a supplemental 
answer stating that the decision in that 
case was res judicata as to the status of 
appellant’s coal under the Act and that the 
district court had no jurisdiction over that 
subject matter. The court below denied 
appellant’s motion to strike that portion of 
the answer. 31 F. Supp. 125. The case was 
tried. The court held the Act to be con- 
stitutional and dismissed tke bill on the 
merits.2 The case is here on appeal (50 
State7n2s 28aue SeaG; Aca8 380 (a). 


[Sec. 3(b) of Act Held Applicable to 
Non-Code Members] 


I. Appellant argues that it is not sub-: 
ject to the 1914% tax imposed by § 3(b) 
because that section does not apply to pro- 
ducers who are not members of the code. 
Its argument rests on the construction of 
§ 3(b) and §4. As we have seen, the former 
places the 1914% tax on the sale or other 
disposition of coal “which would be subject 
to the application of the conditions and 
provisions of the code provided for in sec- 
tion 4, or of the provisions of section 4-A.” 
Sec. 4 provides that the “provisions of such 


issued giving appellant 30 days to file exceptions 
and briefs and in that event to apply for oral 
argument. Appellant filed exceptions and asked 
for oral argument. Notice of oral argument 
was issued and oral argument was had. There- 
after the Commission issued its order denying 
the application. 
8It granted, however, a permanent injunction 
against collection of taxes prior to December 4, 
1939 the date on which this Court denied a 
petition for rehearing on the petition for cer- 
tiorari. 308 U. S. 638. Appellee has not appealed 
from that part of the decree. The Court also 
granted a stay with respect to collection of 
taxes accruing after December 4, 1939, pending 
final disposition of this appeal. 
§ 56,037 


152 


Court Decisions 


Sunshine Anthracite Coal Co. v. Adkins 


code shall apply only to such code mem- 
bers.” Appellant therefore contends. that 
the tax is not applicable to its coal, since 
the coal produced by a non-code producer 
such as appellant is not subject to the pro- 
visions of the code. 

But if the 1914% tax is not applicable 
to non-code members, it is not applicable to 
anyone since § 3(b) exempts code members 
from that tax. That construction would 
read the 1914% tax out of the Act. The 
essential sanction of the Act would then 
disappear and its effectiveness would be 
seriously impaired. That alternative will 
not be taken where a construction is pos- 
sible which will preserve the vitality of the 
Act and the utility of the language in ques- 
tion. See Armstrong Paint & Varnish Works 
v. Nu-Enamel Corp., 305 U. S. 315, 333 and 
cases cited. Only a highly strained con- 
struction of §3(b) would lead to the con- 
clusion that non-code members are exempt 
from the 1914% tax. It seems that Con- 
gress made a deliberate choice of words 
when it said that the tax applied to the 
sale or other disposition of coal which 
“would be” subject to §4 and §4-A. Sec. 4 
is made expressly applicable “only to mat- 
ters and transactions in or directly affecting 
interstate commerce in bituminous coal.” 
Hence it seems plain that the tax was 
intended to apply only to those sales by 
non-code members which “would be” sub- 
ject to regulation under § 4. Appellant’s coal 
plainly falls in that class since practically 
its entire output is sold to purchasers out- 
side the state of Arkansas. To sustain ap- 
pellant’S position we would not only have 
to substitute “is” for “would be”; we would 
have to override the express Congressional 
plan to make the 191%4% tax “in aid of the 
regulation of interstate commerce” in bi- 
tuminous coal.® That would be not only. to 
rewrite §3(b) but to remake the whole 
statutory scheme. Obviously such a task 
is not for the courts. 


[Constitutionality of Act Challenged] 


II. Appellant challenges the constitu- 
tionality of the Act on the grounds that the 
1914% tax is not a tax but a penalty, that 
Congress lacks the power to fix minimum 
prices for bituminous coal sold in interstate 
commerce, that there has been an invalid 
delegation of legislative and judicial power, 
and that the division of bituminous coal 
into code and non-code classes is improper. 


*°H. Report, No. 294, swpra note 1, states con- 
cerning this tax (p. 4): ‘‘Under subsection (b) 
a tax of 191% percent is applied to coal which 
would be subject to the provisions in section 4 
or the provisions of section 4A. Producers who 
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[Tax Held Valid] 


Clearly this tax is not designed merely 
for revenue purposes. In purpose and effect 
it is primarily a sanction to enforce the 
regulatory provisions of the Act. But that 
does not mean that the statute is invalid 
and the tax unenforceable. Congress may 
impose penalties in aid of the exercise of 
any of its enumerated powers. The power 
of taxation, granted to Congress by the 
Constitution, may be utilized as a sanction 
for the exercise of another power which is 
granted it. Head Money Cases, 112 U. S. 
580, 596. And see Sonzinsky v. United States, 
300 U. S. 506. It is so utilized here. 


[Price-Fixing Power Under “Commerce 
Clause’’] 


The regulatory provisions are clearly 
within the power of Congress under the 
commerce clause of the Constitution. These 
provisions are applicable only to sales or 
transactions in, or directly or intimately 
affecting, interstate commerce. The fixing 
of prices, the proscription of unfair trade 
practices, the establishment of marketing 
rules respecting such sales of bituminous 
coal constitute regulations within the com- 
petence of Congress under the commerce 
clause. As stated by Mr. Justice Cardozo 
in his dissent in Carter v. Carter Coal Co., 
supra, p. 326, “To regulate the price for 
such transactions is to regulate commerce 
itself, and not alone its antecedent con- 
ditions or its ultimate consequences.” See 
Tagg Bros. & Moorhead v. United States, 
280 U. S. 420. What is true of prices is 
true of the attachment of other conditions 
to the flow of a commodity in interstate 
channels. Mulford v. Smith, 307 U. S. 38 
and cases cited. Since this power when it 
exists is complete in itself, Gibbons v. Ogden, 
9 Wheat. 1, 196, there can be no question 
but that the provisions of this Act are an 
exertion of the paramount federal power 
over interstate commerce. See United States 
Eee Royal Co-Operative; Inc., 307 U. S. 

Nor does the Act violate the Fifth Amend- 
ment. Price control is one of the means 
available to the states (Nebbia v. New York, 
291 U. S. 502) and to the Congress (United 
States v. Rock Royal Co-operative Inc., supra 
in their respective domains (Baldwin v. a 
A, F. Seelig, Inc., 294 U. S. 511) for the 
protection and promotion of the welfare 
of the economy. But appellant claims that 
this Act is not an appropriate exercise of 
the Congressional power. It urges that the 


are code members are exempt from this tax. 
This tax is intended to be in aid of the regu- 
lation of interstate commerce in coal provided 
for in sections 4 and 4A.” 
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nature and use of bituminous coal in no- 
wise endanger the health and morals of the 
populace; that no question of conservation 
is involved; that the ills of the industry 
are attributable to overproduction; that the 
increase of prices will cause a further loss 
of markets and add to the afflictions which 
beset the industry; and that the consuming 
public will be deprived of the wholesome 
restriction of the anti-trust laws. Those 
matters, however, relate to questions of 
policy, to the wisdom of ‘the legislation, 
and to the appropriateness of the remedy 
chosen—matters which are not our con- 
cern. If we endeavored to appraise them 
we would be trespassing on the legislative 
domain. And if we undertook to narrow 
the scope of federal intervention in this 
field, as suggested bv appellant, we would 
be blind to at least thirty years of history. 
For a generation there have been various 
manifestations of incessant demand for fed- 
eral intervention in the coal industry.” The 
investigations preceding the 1935 and 1937 
Acts are replete with an exposition of the 
conditions which have beset that industry.” 
Official” and private™ records give elo- 
quent testimony to the statement of Mr. 
Justice Cardozo in the Carter case (p. 330) 
that free competition had been ‘degraded 
into anarchy” in the bituminous coal indus- 
try. Overproduction and savage, competi- 
tive warfare wasted the industry. Labor 
and capital alike were the victims. Financial 
distress among operators and acute poverty 
among miners prevailed even during periods 
of general prosperity. This history of the 
bituminous coal industry is written in blood 
as well as in ink. 

It was the judgment of Congress that 
price-fixing and the elimination of unfair 
competitive practices were appropriate meth- 
ods for prevention of the financial ruin, 
low wages, poor working conditions, strikes, 
and disruption of the chaanels of trade 
which followed in the wake of the demoral- 
ized price structures in this industry. If 
the strategic character of this industry in 
our economy and the chaotic conditions 
which have prevailed in it do not justify 
legislation, it is difficult to imagine what 
would. To invalidate this Act we would 
have to deny the existence of power on 
the part of Congress-under the commerce 
clause to deal directly and specifically with 
those forces which in its judgment should 


10 National Resources Committee, Energy Re- 
sources and National Policy (1939) pp. 41-123, 
338-346, 405-423. 

11 Hearings on H. R. 8479, 74th Cong., 1st 
Sess. 

12 National Resources Committee, Energy Re- 
sources and National Policy, swpra ncte 10; H. 
Rep. No. 1800, 74th Cong., 1st Sess., covering 
the 1935 Act; S. Rep. No. 252, H. Rep. No. 294, 


earlier Act. 


not be permitted to dislocate an important 
segment of our economy and to disrupt 
and burden interstate channels of trade. 
That step could not be taken without plain 
disregard of the Constitution. There are 
limits on the powers of the states to act 
as respects these interstate industries. Bald- 
win v.G. bag F. Seelig, Inc., supra. If the 
industry acting on its own had endeavored 
to stabilize the markets through price-fix- 
ing agreements, it would have run afoul of 
the Sherman Act. United States v. Socony- 
Vacuum Oil Co., Inc., 309 U. S. — But 
that does not mean that there is a no man’s 
land between the state and federal domains. 
Certainly what Congress has forbidden by 
the Sherman Act it can modify. It may do 
so, by placing the machinery of price-fixing 
in the hands of public agencies. It may 
single out for separate treatment, as it has 
done on various occasions,“ a particular 
industry and thereby remove the penalties 
of the Sherman Act as respects it. Con- 
gress under the commerce clause is not 
impotent to deal with what it may consider 
to be dire consequences of laissez-faire. It 
is not powerless to take steps in mitigation 
of what in its judgment are abuses of cut- 
throat competition. And it is not limited 
in its choice between unrestrained self-regu- 
lation on the one hand and rigid prohi- 
bitions on the other. The commerce clause 
empowers it to undertake stabilization of 
an interstate industry through a process 
of price-fixing which safeguards the public 
interest by placing price control in the 
hands of its administrative representative. 
United States v. Rock Royal Co-operative, 
Inc., supra. That was the choice which 
Congress made here. There is nothing in 
the Carter case which stands in the way. 
The majority of the Court in that case did 
not pass on the price-fixing features of the 
The Chief Justice and Mr. 
Justice Cardozo in separate minority opin- 
ions expressed the view that the price-fixing 
features of the earlier Act were constitu- 
tional. We rest on their conclusions for 
sustaining the present Act. 


[Act is Not an Invalid Delegation of 
Legislative Power] 


Nor does the Act contain an invalid dele- 
gation of legislative power. Under § 4, II(c) 
the Commission may fix maximum prices 


75th Cong., ist Sess., covering the 1937 Act; 
Appalachian Coals, Inc. v. United States, 288 
U. S. 344; Third Annual Report Under the Bi- 
tuminous Coal Act of 1937 (1940) pp. 4-5. 

33 Hamilton & Wright, The Case of Bitumi- 
nous Coal (1926); Report of the Fifteenth An- 
nual Meeting of the National Coal Assoc., Oct. 
1934, pp. 9-11, 96-97. f 

14 See United States v. Socony-Vacwum Oil Co., 
Inc., supra, p. —. 
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when in the public interest it deems it 
necessary in order to protect the consumer 
against unreasonably high prices. These 
maximum prices must be fixed at a uniform 
increase above minimum prices so that in 
the aggregate they will yield a reasonable 
return above the weighted average total 
cost of the district. And no maximum price 
shall be established for any mine which 
will not yield a fair return on the fair value 
of the property. The minimum prices to 
be fixed must conform to the following 
standards: the weighted average cost for 
each minimum price area must be com- 
puted, the elements of cost being defined; 
a classification of the various sizes and 
grades of coal shall be made which reflects 
as nearly as possible the relative market 
value of the various kinds, qualities, and 
sizes of coal, which is just and equitable as 
between producers within the district and 
which has due regard to the interests of 
the consuming public; and coordinated 
minimum prices shall be established for 


such coal (a) which reflect as nearly as 


possible the relative market values at points 
of delivery taking into account specifically 
enumerated factors, (b) which preserve as 
nearly as may be existing fair competitive 
opportunities, (c) which are just and equi- 
table as between the districts, and (d) which, 
consistently with the process of coordina- 
tion, yield a return to each area approxi- 
mating its weighted average cost per ton. 


[Price-Fixing Standards Held Sufficient] 


The problem of fixing reasonable prices 
for bituminous coal cannot be differentiated 
legally from the task of fixing rates under 
the Interstate Commerce Act (41 Stat. 484, 
49 U. S. C. A. §15) and the Packers and 
Stockyards Act (42 Stat. 166, 7 U. S..C. A. 
§211). The latter provide the standard of 
-‘just and reasonable” to guide the adminis- 
trative body in the rate-making process. 
The validity of that standard (Tagg Bros. 
& Moorhead v. United States, supra), the 
appropriateness of the criterion of the 
“public interest” in various contexts (New 
York Central Securities Corp. v. United 
States, 287 U. S. 12, 24; United States v. 
Chemical Foundation, Inc., 272 U. S.1; Avent 
v. United States, 266 U. S. 127), the legality 
of the standard of “unreasonable obstruc- 
tion” to navigation (Union Bridge Co. v. 
United States, 204 U. S. 364) all make it 
clear that there is a valid delegation of 
authority in this case. The standards which 
Congress has provided here far exceed in 
specificity others which have been sustained. 
Certainly in the hands of experts the cri- 
teria which Congress has supplied are wholly 
adequate for carrying out the general policy 
and purpose of the Act. To require more 
would be to insist on a degree of exactitude 
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which not only lacks legal necessity but 
which does not comport with the require- - 
ments of the administrative process. Dele- 
gation by Congress has long been recog- 


-nized as necessary in order that the ex- 


ertion of legislative power does not become 
a futility. Currin v. Wallace, 306 U. S. 1, 
15 and cases cited. But the effectiveness 
of both the legislative and administrative 
processes would become endangered if Con- 
gress were under the constitutional com- 
pulsion of filling in the details beyond the 
liberal prescription here. Then the burdens 
of minutiae would be apt to clog the ad- 
ministration of the law and deprive the 
agency of that flexibility and dispatch which 
are its salient virtues. For these reasons 
we hold that the standards with which 
Congress has supplied the Commission are 
plainly valid. United States v. Rock Royal 
Co-operative, Inc., supra. 


[Act is Not a Delegation of Legislative 
Authority to Industry] 


Nor has Congress delegated its legislative 
authority to the industry. The members 
of the code function subordinately to the 
Commission. It, not the code authorities, 
determines the prices. And it has authority 
and surveillance over the activities of these 
authorities. Since law-making is not en- 
trusted to the industry, this statutory scheme 
is unquestionably valid. Currin v. Wallace, 
supra, and cases cited. 


[Power of Commission to Determine What 
Coal is Subject to Act] 


But appellant maintains that the dele- 
gation of authority to the Commission to 
determine what coal is subject to the Act 
is unlawful because of uncertainty in the 
statutory definition of bituminous coal. 
Sec. 17(b) defines the term “bituminous 
céal” as follows: 

The term ‘‘bituminous coal’’ includes all bi- 
tuminous, semibituminous, and subbituminous 
coal and shall exclude lignite, which is defined 
as a lignitic coal having calorific value in British 
thermal units of less than seven thousand six 
hundred per pound and having a natural mois- 
ture content in place in the mine of 30 per 
centum or more, 


As in the case of the term “interurban” 
electric railway in the Railway Labor Act 
(Shields v. Utah Idaho Central Railroad Co., 
305 U. S. 177) we think the definition of 
bituminous coal is wholly adequate as a 
standard for administrative action. The 
fact, that it is not a chemist’s or an engi- 
neer’s definition is not fatal. The definition 
is not devoid of meaning. We are unable 
to say that it cannot be applied so as to 
delineate the areas in which Congress 
intended to make this system of control 


Court Decisions 


eo ys) 


Sunshine Anthracite Coal Co. v. Adkins 


effective. The fact that many instances may 
occur where its application may be difficult 
is merely to emphasize the nature of the 
administrative problem and the reason for 
the grant of latitude by the Congress. 
The difficulty or impossibility of drawing 
a statutory line is one of the reasons for 
supplying merely a statutory guide. Cf. 
Piedmont & Northern Railway Co. v. Inter- 
state Commerce Commission, 286 U. S. 299, 
312. That guide is sufficiently precise for 
an intelligent determination of the ultimate 
questions of fact by experts... 


[Act ts Not an Invalid Delegation of 
Judicial Power] 


Nor is there an invalid delegation of 
judicial power. To hold that there was 
would be to turn back the clock on at least 
a half century of administrative law. The 
question of whether or not appellant should 
be subjected to the regulatory provisions 
of the Bituminous Coal Act was one which 
the Congress could decide in the exercise 
of its powers under the commerce clause. 
In lieu of making that decision itself, it 
could bring to its aid the services of an 
administrative agency. And it could dele- 
gate to that agency the determination of 
the question of fact whether a particular 
coal producer fell within the Act. Shields 
v. Utah Idaho Central Railroad Co., supra, 
p. 180. The fact that such determination 
involved an interpretation of the term “bi- 
tuminous coal” is of no more significance 
here than was the fact that in the Shields 
case a decision by the Interstate Commerce 
Commission of what constituted an “inter- 
urban” electric railway was necessary for 
the ultimate finding as to the applicability 
of the Railway Labor Act to carriers. 
That problem involves no more than the 
adequacy of the standard governing the ex- 
ercise of the delegated authority. Further- 
more, on this phase of the case, appellant 
has received all the judicial review to which 
it is entitled. As we have seen, it obtained 
a review under § 6(b) of the Commission’s 
denial of its application for exemption. The 
functions of the courts cease when it is 
ascertained that the findings of the Com- 
mission meet the statutory test. Rochester 
Telephone Corp. v. United States, 307 U. S. 
125, 146. 


[Classification of Coal into Code and 
Non-Code Sustained] 


Appellant contends that the statutory 
classification of coal into code and non- 
code classes and the application of the 
1914% tax to the latter are improper under 
the Fifth Amendment. Its objection is not 
premised on lack of due process. Nor could 
it be in view of the elaborate machinery 


and procedure for the Act’s enforcement 
which the Congress has provided. Rather 
appellant’s objection is founded on its claim 
of discrimination.. But the Fifth Amend- 
ment, unlike the Fourteenth, has no equal 
protection clause. Steward Machine Co. v. 
Davis, 301 U. S. 548, 584 and cases cited. 
And there is “no requirement of uniformity 
in connection with the commerce power.” 
Currin v. Wallace, supra, p. 14. The lack of 
similarity in treatment of the two classes 
of coal is an integral and essential feature 
of this Act. As we have said, it is through 
that device that Congress sought to obtain 
an effective sanction for the Act’s enforce- 
ment. Coercion is the very essence of any 
penalty exacted for failure of submission. 
“Tt is of the essence of the plenary power 
conferred” by the commerce clause “that 
Congress may exercise its discretion in the 
use of the power.” Currin v. Wallace, supra, 
p. 14. A part of that discretion is the selec- 
tion of the sanction for the law’s enforce- 
ment. Discrimination constitutionally may 
be the price of non-compliance. “Inquiry 
into the hidden motives which may move 
Congress to exercise a power constitution- 
ally conferred upon it is beyond the com- 
petency of courts.” Sonzinsky v. United 
States, supra, pp. 513-514. And see Mulford 
v. Smith, supra, p. 48. 


[Res Judicata] 


III. Appellant contends here, as it did 
below, that Sunshine Anthracite Coal Co. v. 
National Bituminous Coal Commission, supra, 


is not determinative of the present issues 


since that case did-not involve the assess- 
ment of taxes and since the Commission 
had no authority to determine the status 
of appellant’s coal. 

These contentions are untenable. In the 
first place, the Commissioner of Internal 
Revenue is merely the agency to collect 
taxes levied under the Act; he is not the 
administrative agent whom Congress has 
designated to determine what coal is ex- 
empt from the 19144% tax. That function 
is entrusted to the Commission. By the 
terms of §4-A it is the Commission which 
determines whether an application for ex- 
emption should be granted or denied. By 
the provisions of § 3(b) it is the Commis- 
sion which certifies to the Commissioner 
those who are code members and conse- 
quently exempt from the 1914% tax. Hence 
the Commission determines the scope of the 
provisions of the Act and their applicability 
to various producers. The Commissioner is 
given no administrative functions whatso- 
ever except tax collection. In the second 
place, the underlying issue in each of these 
two suits is the same. In Sunshine Anthra- 
cite Coal Co. v. National Bituminous Coal 
Commission, supra, the question was whether 
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or not appellant’s coal was “bituminous” 
within the meaning of §17(b). When that 
issue was decided adversely to appellant, 
liability for the 1914% tax followed unless 
appellant joined the code, in which event 
it would be entitled to a certificate from 
the Commission evidencing its tax exemp- 
tion. In the present suit, appellant is seek- 
ing to raise the identical issue, since its 
purpose is to enjoin collection of the self- 
same tax. 

The result is clear. Where the issues in 
separate suits are the same, the fact that the 
parties are not precisely identical is not 
necessarily fatal. As stated in Chicago, 
Rock Island & Pacific Railway Co. v. Schen- 
del, 270 U. S. 611, 620, “Identity of parties 
is not a mere matter of form, but of sub- 
stance. Parties nominally the same may be, 
in legal effect, different, * * * and parties 
nominally different may be, in legal effect, 
the same.” A judgment is res judicata ina 
second action upon the same claim between 
the same parties or those in privity with 
them. Cromwell v. County of Sac, 94 U.S. 
351. There is privity between officers of the 
same government so that a judgment in a 
suit between a party and a representative of 
the United States is res judicata in relitiga- 
tion of the same issue between that party 
and another officer of the government. See 
Tait v. Western Maryland Railway Co., 289 
U. S. 620. The crucial point is whether or 
not in the earlier litigation the representa- 
tive of the United States had authority to 


represent its interests in a final adjudication. 


of the issue in controversy. Cf. Gunter v. 
Atlantic Coast Line Railroad Co., 200 U. S. 
273, 284-289. Cases holding that a judg- 
ment ina suit against a collector for unlaw- 


ful exaction is not a bar to a subsequent suit - 


by or against the Commissioner or the 
United States (Sage v. United States, 250 
U. S. 33; Bankers Pocahontas Coal Co. v. 
Burnet, 287 U. S. 308) are not in point, since 
the suit against the collector is “personal 
and its incidents, such as the nature of the 
defenses open and ‘the allowance of inter- 
est, are different.” Sage v. United States, 
supra, p. 37. But here the authority of the 
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Commission is clear. There can be no 
question that it was authorized to make the 
determination of the status of appellant’s 
coal under the Act. It represented the 
United States in that determination and the 
delegation of that power to the Commission 
was valid, as we have said. That suit there- 
fore bound the United States, as well as the 
appellant. Where a suit binds the United 
States, it binds its subordinate officials. Tatt 
uv. Western Maryland Railway Co., supra. 
The suggestion that the doctrine of res ju- 


‘dicata does not apply unless the court ren- 


dering the judgment had jurisdiction of the 
cause is sufficiently answered by Stoll v. 
Gottlieb, 305 U. S. 165 and Treinies v. Sun- 
shine Mining Co., 308 U. S. 66. As held in 
those cases, in general the principles of res 
judicata apply to questions of jurisdiction as 
well as to other matters—whether it be 
jurisdiction of the subject matter or of the 
parties. Accordingly the lower court cor- 
rectly held that it had no jurisdiction to 
determine whether appellant’s coal was 
“bituminous” as defined in the Act. Fur- 
thermore where, as here, Congress has cre- 
ated a special administrative procedure for 
the determination of the status of persons 
Or companies under a regulatory act and 
has prescribed a procedure which meets all 
requirements of due process, that remedy 
is exclusive. See Anniston Manufacturing 
Co. v. Davis, 301 U. S. 337. 

The decree below subjected appellant to 
payment of taxes accrued. or assessed 
against it under §3(b) after December 4, 
1939. To relieve against payment of taxes 
until final termination of the litigation 
would be to put a premium on dilatory 
tactics in a situation where under the au- 
thority of Currin v. Wallace, Mulford v. 
Smith, and United States v. Rock Royal Co- 
operative, Inc., supra, the subject of the Act 
was clearly one over which the jurisdiction 
of Congress was complete. 

Affirmed. 


Mr. Justice McReEynotps is of opinion that 
the Act under review is beyond any power 
granted to Congress and that the judgment 
below should be reversed. 
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United States Circuit Court of Appeals for the Seventh Circuit, May 18, 1940. 
Petition for Review of Order of Federal Trade Commission. 


A Federal Trade Commission cease and desist order restraining th 
name “Silver Seal” in the distribution of kitchen utensils is ieapEopert ots aie nie 
did not allege and the Commission did not find that the use of such trade name, apart 
from verbal statements, constituted a representation that the usefulness or value of the 
utensil was enhanced by reason of silver metal contained in such utensil. 


Where petitioner employed the trade name “Silver Seal” in the distribution of kitchen 
utensils having the appearance of silver or aluminum and represented that such utensils 
contained no aluminum and made other representations as to value and durability, an 
order would be proper which would require petitioner to refrain from making any state- 
ment which, in view of the trade name and appearance of the utensil, would represent 
that such utensils contain an appreciable amount of silver. Modification of a cease and 


desist order is, accordingly, ordered. 


A cease and desist order must be based on the present state of facts and need not be 
phrased in such a way as to take into account future changes which, if made, would render 


-true the present false representations. 


Modifying and affirming Federal Trade Commission Complaint No. 3601. 
Before Sparks, Major, and TREANOR, Circuit Judges. 


TREANOR, Circuit Judge. This case comes 
before us on a petition to review and set, 
aside an order of the Federal Trade Com- 
mission. The petitioner is a corporation of 
the State of Delaware with its principal 
office and place of business in Chicago, IIli- 
nois. The petitioner is engaged in interstate 
commerce and its business consists of the 
sale and distribution of kitchen utensils. 


[Cease and Desist Order Entered] 


The Federal Trade Commission issued its 
complaint against petitioner for violation of 
the Federal Trade Commission Act,’ and 
petitioner. filed its answer in which it ad- 
mitted all the material allegations of fact 
and waived all intervening procedure and 


further hearing in respect to said facts. Re- 


spondent made findings of fact and entered 
the usual cease and desist order. 


[Contention of Petitioner] 


The petitioner’s contentions may be stated 
as follows: 

(1) Item’ 5 of the Commission’s order is un- 
lawful because it enjoins the petitioner’s use 
of its trade name although the complaint did 
not allege, nor did the Commission find as a 
fact, nor did petitioner agree or stipulate that 
the trade name or petitioner’s use thereof was 
unlawful. 

(2) The first clause of item 7 of the order 
should be modified by appending thereto ‘‘man- 
ufactured by competitors’’ for the reason that 
-without these words the order goes beyond the 
scope of the complaint. 

(3) The first clause of item 7 of the order 
substantially exceeds the scope of the complaint 
in respect both to its present and future op- 
eration. 


2115 U.S.C. A. § 41, et seq.. 


[Allegations of Complaint] 


The allegations of the complaint, which are 
material to petitioner’s contentions, are dis- 
closed by the following quoted excerpts: 


“Paragraph One: * * * Respondent (peti- 
tioner) is now and since 1933 has been engaged 
in the sale and distribution of kitchen utensils 
under the trade name ‘Silver Seal.’ * * *” 


‘Paragraph Three: * * * The method chiefly 
employed by * * * (petitioner in advertising 
and selling) is the giving of manual demonstra- 
tions * * * These demonstrations are given 
generally before groups * * *,and are accom- 
panied by various statements and representa- 
tions as to the character, nature, and quality of 
respondent’s (petitioner’s) said product and 
their effectiveness in use as hereinafter set 
forth.”’ 


“Paragraph Four: 
statements and representations so made * * 
In connection with the offering for sale, sale and 
distribution of said products in commerce as 
hereinabove alleged are those to the effect that 
said utensils, offered for sale and sold under 
the trade name ‘Silver Seal,’ contain no alumi- 
num * * *; that the method of cooking made 
possible by said utensils is new and revolution- 
ary; that said utensils are more durable and 
more easily cleaned than are aluminum or gran- 


ite utensils manufactured by competitors; 
* * ue 


Among and typical of the 
* 


“By the means and in the manner aforesaid 
respondent (petitioner) further represents and 
implies that it manufactures the utensils offered 
for sale and sold by it and that said utensils 
contain an appreciable amount of silver. * *-*”’ 


“Paragraph Five: * * * The utensils of- 
fered for sale and sold by the respondent 
(petitioner) are not manufactured by the re- 
spondent (petitioner) and said utensils do not 
contain an appreciable amount of silver metal. 


* * * 


{ 56,038 


158 


Court Decisions 


Century Metalcraft Corp. v. Federal Trade Commission 


[Findings of Commission] 


In paragraph 4 of its findings the Com- 
mission finds, in harmony with the allega- 
tions of paragraph 4 of the complaint, that 
among and typical of the statements,and 
representations made by petitioner are those 
to the effect that the utensils offered for 
sale and sold under the trade name, “Silver 
Seal” contain no aluminum, or such a small 
amount of aluminum that the presence of 
such metal is not noticeable, etc. And it is 
further found that “by the means and in the 
manner aforesaid” petitioner represents and 
implies that it “manufactures the utensils 
offered for sale and sold by it and that 
said utensils contain an appreciable amount 
of silver.” 

Item 5 of the cease and desist order is 
based upon paragraph 4 of the complaint 
and paragraph 4 of the Commission’s find- 
ing. By item 5 of the order the petitioner 
is ordered to cease and desist from “repre- 
senting through the use of the term ‘Silver 
Seal,’ or any other term or terms of similar 
import or meaning, as the trade name for 
said utensils, or in any other manner, that 
the usefulness, durability or value of such 
utensils is enhanced or affected by reason 
of silver metal contained in such utensils.” 
Petitioner construes item 5 of the order to 
require it to cease and desist from the use 
of the words “Silver Seal’ as its trade name. 


[Use of “Silver Seal” Proper as a Trade 
Name} 


It is clear that the complaint did not al- 
lege, and that the Commission did not find, 
that the use of the trade name “Silver 
Seal”, apart from verbal statements and 
representations, constituted a representa- 
tion, constituted a representation that ‘‘the 
usefulness, durability or value” of the uten- 
sils in question was “enhanced or affected 
by reason of silver metal contained in such 
utensils.” And since there is no allegation 
in the complaint that the use of the trade 
name “Silver Seal” constitutes a representa- 
tion that the utensils bearing such trade 
name contain an appreciable amount of 
silver, and since there is no finding to that 
effect, there is no justification in law for an 
order which prohibits the use bv petitioner 
of its trade name, since such order must be 
predicated on the assumption that by the 
use of such trade name petitioner does in 
fact represent that the utensils bearing the 
trade name contain an appreciable amount 
of silver. 


[Scope of Admissions] 


When petitioner filed its answer admitting 
the material allegations of the complaint it 
was entitled to have the scope of its admis- 
sions limited by a normal and reasonable 
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construction of the language of the com- 
plaint. It cannot be charged with having 
admitted that the mere use of the trade 
name “Silver Seal’ constitutes a representa- 
tion that utensils bearing such’name contain 
an appreciable amount of silver, which en- 
hances their virtue, when there is no sucli 
allegation in the complaint; and when the 
only use made of the trade name ‘Silver 
Seal” in the complaint is to designate the 
class of utensils in respect to which typical 
representations have been made. 


[Misre presentations] 


Respondent suggests that the only words 
which conceivably may represent or imply 
that the utensils contain an appreciable 
amount of silver are the words “Silver 
Seal.” But this ignores petitioner’s alleged 
statements and representations. We have 
stated that there is no allegation in the com- . 
plaint, and’no finding of fact, to the effect 
that the mere use of the trade name “Silver 
Seal” did represent or imply the existence 
of such silver content. We are of the 
opinion, however, that the display of a 
utensil of the appearance of silver or alumi- 
num, which bears the trade name “Silver 
Seal,” when such display is accompanied by 
representations that the utensil contains no 
appreciable amount of aluminum, that it is 
more durable and more easily cleaned than 
aluminum or granite utensils, and is su- 
perior in other respects to competing alu- 
minum or granite utensils, reasonably could 
be understood to represent that the utensils 
with the trade name “Silver Seal” contain 
silver and that the presence of the silver in 
some way makes it superior to aluminum 
or granite utensils. It clearly would-be a 
necessary inference that a representation 
was being made that some metal ingredient 
or metal plating of the appearance of silver 
or aluminum contributed special virtue to 
the utensils and that such metal was not 
aluminum, The representations plus the 
use of the trade name “Silver Seal” reason- 
ably would suggest that this metal was silver 
or some silver alloy. For obviously represen- 
tations as to the character, nature and quality 
of the “Silver Seal” utensils reasonably could 
be interpreted to represent that the utensils 
contain some silver metal although the 
same representations might not carry such 
an inference when made in reference to-a 
utensil which does not have the appearance 
of being made of silver metal and which 
does not bear a trade name suggestive of 
silver content. 


[Modification Ordered] 


‘Petitioner, on the basis of the complaint 
and the findings, is not under a duty to 
cease and desist from the use of “Silver 
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Seal” as a trade name for the particular 
utensils, although it is under a duty to re- 
frain from making statements or repre- 
sentations respecting such utensils which 
could be construed to represent that the 
utensils contain an appreciable amount of 
silver, which gives them a superior utility 
and value; and in determining whether the 
statements and representations do amount 
to such a representation, it would be proper 
to take into consideration the fact that they 
are made in respect to utensils which are 
made of a material which resembles silver 
metal and which bear the-suggestive name 
of “Silver Seal.” An order would be proper 
which, in substance would require petitioner 
to refrain from making any statements or 
representations which in view of the trade 
name and appearance of the utensils in 
question would represent that such utensils 
contain an appreciable amount of silver. 


We think that if item 5 of the cease and 
desist order is changed to read as follows 
it will state the duty of petitioner and give 
effect to the material allegations of the 
‘complaint and the corresponding finding of 
fact: (Cease and desist from) Representing 
by statements or in any other manner that 
the usefulness, durability or value of the 
utensils offered for sale and sold under the 
trade name “Silver Seal,” or any other term 
or terms of similar import or meaning as a 
trade name for said utensils, is enhanced or 
affected by reason of silver metal contained 
in such utensils. By the foregoing the sig- 
nificance of the trade name “Silver Seal” is 
adequately recognized since, as indicated 
above, statements or representations re- 
specting Silver Seal utensils must be ap- 
praised in the light of the silver-like 
appearance of the utensils and the suggestive- 
ness of the trade name. 


[Modification Ordered to Avoid Uncertainty] 


The respondent, Federal Trade Commis- 
sion, does not oppose petitioner’s: requested 
second modification of item 7 of the order, 
and in our opinion such modification should 
be made in order to avoid uncertainty. Item 7 
should be modified by inserting in the third 
line of the item, immediately following the 
word “utensils,” the additional words “manu- 
factured by competitors.” 


[Modification to Include Future Changes 
Denied] 
Petitioner’s third requested modification 
is based upon the argument that the order 


which prohibits petitioner’s representing 
that its utensils are “more durable or more 
easily cleaned than are aluminum or granite 
utensils manufactured by competitors” does 
not take into account “the fact that peti- 
tioner’s utensils may in the future actually 
be more durable and.more easily cleaned 
than competitors’.” Petitioner suggests 
that the language of item 7 be further modi- 
fied by inserting the additional words ‘“un- 
less it be the fact.” The language of item 7 
modified in both particulars as urged by 
petitioner would read “representing that the 
utensils designated as ‘Silver Seal’ are more 
durable or more easily cleaned than are 
aluminum or granite utensils manufactured 
by competitors, unless it be the fact * * *,” 

We are of the opinion that this Court 
should not require the Commission to make 
the suggested modification. The order is 
based upon a present existing state of facts, 
and is warranted by the allegations of the 
complaint and the admissions of the peti- 
tioner. It is true that the Commission has 
no authority to require the petitioner to 
cease and desist from representing that its 
wares are more durable or more easily 
cleaned than those of its competitors, if such 
a representation is true; and it is possible, 
by reason of improvements in the quality of 
petitioner’s utensils or by reason of deteriq- 
ration in the quality of utensils of competitors, 
that the representation which is prohib- 
ited by the order may be made truth- 
fully at some time in the future. But we 
are of the opinion that this Court has con- 
tinuing power to make any modifications 
of our enforcement decree that may be re- 
quired to protect rights which may result 
from changed conditions, The grant of 
original jurisdiction ‘to this Court to en- 
force, set aside or modify orders of the Fed- 
eral Trade Commission carries with it the 
power to vacate or modify its own decree 
whenever good cause is shown to exist as 
a result of changed conditions.” 

Respondent is entitled to a decree broad 
enough to take care of the present situation 
and we are of the opinion that item 7 does 
not go beyond the present need and does 
not foreclose the assertion of any rights of 
petitioner which may arise by reason of 
future changes. 


[Commission Order Modified and Affirmed) 


We conclude that items five and seven of 
the Commission’s order should be modified 
as indicated; and the order is so modified, 
and as modified, is affirmed. 


2 United States v. Swift & Co., 286 U. S. 106, 
119; Indiana Quartered Oak Co. v, Federal 
Trade Commission, 58 Fed. 2nd 182. 
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[ 56,039] Apex Hosiery Company, a Pennsylvania Corporation, v. William Leader 
and American Federation of Full Fashioned Hosiery Workers, Philadelphia, Branch No. 1, 
Local No. 706. 


United States Supreme Court, Docket Number 638. Decided May 27, 1940. 
On Writ of Certiorari to the United States Circuit Court of Appeals, Third Circuit. 


A local “sit-down” strike resulting in the stoppage of interstate shipments from a 
hosiery manufacturing plant does not constitute a “restraint of trade” within the purview 
of the Sherman Anti-Trust Act, although no general exemption from the anti-trust laws 
is accorded the activities of labor organizations, where no showing is made that the 
restriction of interstate shipments operated to restrain commercial competition in the 


marketing of the product. 


Suppression of restraints upon competition which affect 


interstate commerce, rather than the policing of interstate transportation of goods and 


property, is declared to form the basic purpose of the Sherman Act. 


The Court states: 


The Sherman Act is concerned with the character of the prohibited restraints 


and with their effect on interstate commerce. 
restraints effected by violence and those achieved by peaceful 


It draws no distinction between the 
. . means. Restraints 


not within the Act, when achieved by peaceful means, are not brought within its sweep 
merely because, without other differences, they are attended by violence.” 


Mr. Chief Justice HUGHES and Mr. Justices MCREYNOLDS and ROBERTS, 
dissenting, submit that direct and intentional prevention of the movement of interstate 
commerce is a “restraint of trade” within the prohibition of the Sherman Act. 


Sylvan H. Hirsch, Allen J. Levin and Stanley Folz, Bankers Securities Building, 
Philadelphia, Pennsylvania; Arno P. Mowitz, 1420 Walnut Street, Philadelphia, Pennsyl- 


vania; Attorneys for Petitioner. , 


Isadore Katz, 2319 North Broad Street, Philadelphia, Pennsylvania; Attorney for 


Respondents. 


Mr. Justice Stone delivered the opinion 
of the Court. 


[Statement of Case] 


Petitioner, a Pennsylvania corporation, is 
engaged in the manufacture, at its factory 
in Philadelphia, of hosiery, a substantial 
part of which is shipped in interstate com- 
merce. It brought the present suit in the 
federal district court for Eastern Pennsyl- 
vania against respondent Federation, a labor 
organization, and its officers, to recover 
treble the amount of damage inflicted on it 
by respondents in conducting ‘a strike at pe- 
titioner’s factory alleged to be a conspiracy 
in violation of the Sherman Anti-Trust Act. 
26 Stat. 209, 15 U. S. C. §1. The trial to 
a jury resulted in a verdict for petitioner 
in the sum of $237,310. respondents saving 
by proper motions and exceptions the ques- 
tion whether the evidence was sufficient to 
establish a violation of the Sherman Act. 
The trial judge trebled the verdict to 
$711,932.55, in conformity to the provision 
of the Sherman Act as amended by §4 of 
the Clayton Act, 1914, 38 Stat. 731, 15 
U. S. C. §15, and gave judgment accord- 
ingly. The Court of Appeals for the Third 
Circuit reversed, 108 F. (2d) 71, on the 
ground that the interstate commerce re- 
strained or affected by respondents’ acts 
was unsubstantial, the total shipment of 
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merchandise from petitioner’s factory being 
less than three per cent. of the total value 
of the output in the entire industry of the 
country, and on the further ground that 
the evidence failed to show an intent on 
the part of-respondents to restrain inter- 
state. commerce. We granted certiorari 
February 26, 1940, the questions presented 
being of importance in the administration 
of the Sherman Act. 


[“Sit-Down” Strike] 


The facts are undisputed. There was 
evidence from which the jury could have 
found as follows. Petitioner employs at its 
Philadelphia factory about twenty-five hun- 
dred persons in the manufacture of hosiery, 
and manufactures annually merchandise of 
the value of about $5,000,000. Its principal 
raw materials are silk and cotton, which 
are shipped to it from points outside the 
state. It ships interstate more than 80 per 
cent. of its finished product, and in the last 
eight months of 1937 it shipped in all 274,791 
dozen pairs of stockings. In April, 1937, 
petitioner was operating a nonunion shop. 
A den.and of the respondent Federation at 
that time for a closed shop agreement came 
to nothing. On May 4, 1937, when only 
eight of petitioner’s employees were mem- 
bers of the Federation, it ordered a strike. 
Shortly after midday on May 6, 1937, when 
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petitioner’s factory was shut down, mem- 
bers of the union, employed by other fac- 
tories in Philadelphia who had_ stopped 
work gathered at petitioner’s plant. Re- 
spondent Leader, president of the Federa- 
tion, then made a further demand for a 
closed shop agreement. When this was 
refused Leader declared a “sit down strike.” 
Immediately, acts of violence against peti- 
tioner’s plant and the employees in charge 
of it were committed by the assembled 
mob. It forcibly seized the plant, where- 
upon, under union leadership, its members 
were organized to maintain themselves as 
sit down strikers in possession of the plant, 
and it remained in possession until June 23, 
1937, when the strikers were forcibly ejected 
pursuant to an injunction ordered by the 
Court of Appeals for the Third Circuit in 
Apex Hosiery Co. v. Leader, 90 F. (2d) 155, 
159; reversed and dismissal ordered as moot 
in Leader v. Apex Hosiery Co., 302 U. S. 656. 

The locks on all gates and entrances of 
petitioner’s plant were changed; only strik- 
ers were given keys. No others were allowed 
to leave or enter the plant without permis- 
sion of the strikers. During the period of 
their occupancy, the union supplied them 
with food, blankets, cots, medical care, and 
paid them strike benefits. While occupying 
the factory, the strikers wilfully wrecked 
machinery of great value, and did extensive 
damage to other property and equipment 
of the company. AI!I manufacturing opera- 
tions by petitioner ceased on May 6th. As 
the result of the destruction of the com- 
pany’s machinery and plant, it did not re- 
sume even partial manufacturing operations 
until August 19, 1937. The record discloses 
a lawless invasion of petitioner’s plant and 
destruction of its property by force and 
violence of the most brutal and wanton 
character, under leadership and direction 
of respondents, and without interference by 
the local authorities. 


[Suspension of Operations} 


For more than three months, by reason 
of respondents’ acts, manufacture was sus- 
pended at petitioner’s plant and the flow of 
petitioner’s product into interstate commerce 
was stopped. When the plant was seized 
there were on hand 130,000 dozen pairs of 
finished hosiery, of a value of about $800,000, 
ready for shipment on unfilled orders, 80 
per cent. of which were to be shipped to 
points outside the state. Shipment was 
prevented by the occupation of the factory 
by the strikers. Three times in the course 
of the strike respondents refused requests 
made by petitioner to be allowed to remove 


1 This Court has recently characterized the en- 
couraging, aiding and abetting the strikers in 
similar unlawful acts as a ‘‘high-handed proceed- 


the merchandise for the purpose of ship- 
ment in filling the orders. 


[Issue] 


Section 1 of the Sherman Act provides: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States 
or with foreign nations is hereby declared to be 
illegal.” 
Only a single question is presented by the 
record for our decision, whether the evi- 
dence which we have detailed, whose verity 
must be taken to be established by the 
jury’s verdict, establishes a restraint of 
trade or commerce which the Sherman Act 
condemns. 


[Violation of State Laws] 


It is not denied, and we assume for present 
purposes, that respondents by substituting 
the primitive method of trial by combat, 
for the ordinary processes of justice and 
more civilized means of deciding an in- 
dustrial dispute, violated the civil and 
penal laws of Pennsylvania which authorize 
the recovery of full compensation and im- 
pose criminal penalties for the wrongs done. 
But in this suit, in which no diversity of 
citizenship of the parties is alleged or 
shown, the federal courts are without au- 
thority to enforce state laws. Their only 
jurisdiction is to vindicate such federal right 
as Congress has conferred on petitioner by 
the Sherman Act and violence, as will ap- 
pear hereafter, however reprehensible, does 
not give the federal courts jurisdiction. 


[Effect upon Commerce} 


At the outset, and before considering the 
more substantial issues which we regard as 
decisive of this cause, it is desirable to re- 
move from the field of controversy certain 
questions which have been much argued 
here and below, but which we think, in the 
circumstances of the present case, are irrel- 
evant to decision. We find abundant sup- 
port for petitioner’s contention that the 
effect of the sit down strike was to restrict 
substantially the interstate transportation 
of its manufactured product, so as to bring 
the acts of respondents by which the re- 
striction was effected within the reach of 
the commerce power if Congress has seen 
fit to exercise it. Cessation of petitioner’s 
manufacturing operations, which respond- 
ents compelled, indubitably méant the ces- 
sation of shipment interstate. The effect 
upon the commerce resulted naturally and 
inevitably from the cause. The octupancy 
of petitioner’s factory by the strikers pre- 
vented the shipment of the substantial 
amount of merchandise on hand when the 


ing without shadow of legal right,’’ see Na- 
tional Labor Relations Board v. Fansteel M. Cor- 
poration, 306 U.S. 240, 252. 
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strike was called. In point of the immedi- 
acy of the effect of the strikers’ acts upon 
the interstate transportation involved and of 
its volume, the case does not differ from 
many others in which we have sustained the 
Congressional exercise of the commerce 
power. The national power to regulate 
commerce is not restricted to that which is 
nationwide in its scope. Here the strikers’ 
activities were as closely related to inter- 
state commerce and affected it as substan- 
tially as numerous other activities not in 
themselves interstate commerce which have 
nevertheless been held to be subject to fed- 
eral statutes enacted in the exercise of the 
commerce power.” More recently, where 
the statute was by its terms applicable and 
the question was of Congressional power, 
we have sustained the application of the 
Waener Act, 49 Stat. 449, 29 U.S. C. §151- 
166, regulating labor relations “affecting” 
interstate commerce to situations no more 
closely related to the commerce than these, 
and where the interstate commerce affected 
was no greater in volume.’ And in the ap- 
plication of the Sherman Act, as we have 
recently had occasion to point out, it is the 
nature of the restraint. and its effect on 
interstate commerce and not the amount of 
the commerce which are the tests of viola- 
tion. See United States v. Socony-Vacuum 
Oil Co., Inc., No. 346-347, this term, note 59. 
Cf. National Labor Relations Board v. Fain- 
blatt, 303 U. S. 601, 606. 


[Obstruction Intentional] 


We sthink also, as petitioner contends, 
that the jury’s verdict must be taken as a 
finding supported by evidence that respond- 
ents intended to prevent petitioner’s ship- 
ments in interstate commerce in the sense 
that respondents must be taken to have in- 
tended the natural and probable conse- 


quences of their acts. The trial court left 
it to the jury to say whether the respond- 
ents intended to restrain petitioner’s inter- 
state shipments, and charged that in a suit 
to recover damages for violation of the 
Sherman Act it was necessary for it to find 
an intent on the part of respondents to 
cause the prohibited restraint of commerce,’ 
but that such intent might be inferred from 
their acts in stopping petitioner's manufac- 
ture of a product largely and regularly 
shipped in interstate commerce. Conced- 
edly the purpose of the strikers and their 
principal objective was to compel petitioner 
to yield to their demands for a union shop, 
but it is a matter of common knowledge 
and experience that the stoppage of a large 
manufacturing plant, which the strikers did 
intend, whose product is distributed gen- 
erally to consumers throughout the country, 
would prevent its shipments in interstate 
commerce. We must take it from the jury’s 
verdict that this was known to the strikers 
as well as to others. In addition there was 
specific testimony that the strikers refused 
to permit the withdrawal of the finished 
merchandise from petitioner’s factory for 
shipment. 


[Scope of Sherman Act] 


But the Sherman Act admittedly does 
not condemn all combinations and conspira- 
cies which interrupt interstate transporta- 
tion. United Mine Workers v. Coronado Coal 
Co., 259 U. S. 344 (First Coronado case); 
United Leather V’orkers v. Herkert, 265 U. S. 
457 (Leather Workers case). In In re Debs, 
158 U. S. 564, 600, this Court declined to 
consider whether the stoppage of trains on 
an interstate railroad resulting from a strike, 
was a violation of the Sherman Act—a 
question which it has not since been called 
on to decide.’ It is not seriously contended 


2 Montague v. Lowry, 193 U. S. 38; Baltimore 
& Ohio R. R. Co. v. Interstate Commerce Com- 
mission, 221 U. S. 612, 619; Southern Ry. Co. v. 
United States, 222 U. S. 20; Houston, E. & W. 
Texas Ry. Co. v. United States, 234 U. S. 342; 
Chicago Board of Trade v. Olsen, 262 U. S. 1; 
Kentucky Whip & Collar Co. v. Illinois Cent. R. 
Co., 299 U. S, 334; United States v. Carolene 
Products Co., 304 U. S. 144, 147; Currin v. Wal- 
lace, 306 U. S. 1; Mulford v. Smith, 307 U. S. 
38 


3 National Labor Relations Board v. Jones & 
Laughlin Steel Corp., 301 U. S. 1, 38-40; National 
Labor Relations Board v. Fruehauf Trailer Co., 
301 U. S. 49; National Labor Relations Board v. 
Friedman-Harry Marks Clothing Co., 301 U. S. 
58; Santa Cruz Packing Co. v. National Labor 
Relations Board, 303 U. S. 453, 463 et seq.; Con- 
solidated Edison Co. v. National Labor Relations 
Board, 305 U. S. 197; National Labor Relations 
Board v. Fainblatt, 306 U. S. 601, 604, et seq. 
See National Labor Relations Board v. Crowe 
Coal Co., 105 F. (2) 633; National Labor Rela- 
tions Board v. The Good Coal Co., 110 F. (2) 501. 
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*United States v. Trans-Missouri Freight 
Assn., 166 U. S. 290, 342; Addyston Pipe & Steel 
Co. v. United States, 175 U. S. 211, 243; United 
States v. Patten, 226 U. S. 525, 543; Duplex 
Printing Press Co. v. Deering, 254 U. S. 443, 468; 
Industrial Association of San Francisco v. United 
States, 268 U. S. 64, 77; Bedford Cut Stone Co. 
v. Journeymen Stone Cutters Assn., 274 U. S. 
37; cf. National Labor Relations Board v. Jones 
& Laughlin, 301 U.S. 1, 40. 

5 The public interest in protecting interstate 
transportation from interference by strikes, rec- 
ognized in the Debs case, 158 U. S. 564, inde- 
pendently of the Sherman law, has since been 
protected by legislation specially directed to that 
end. See, e. g., Erdman Act, 30 Stat. 424 (1898); 
Newlands Act, 38 Stat. 103 (1913); Title III, 
Transportation Act of 1920, 41 Stat. 456, 469; 
Railway Labor Act of 1926, 44 Stat. 577; Railway 
Labor Act of 1934, 48 Stat. 1185, 45 U. S. G. 
§§ 151-163. See Virginian Ry. v. Federation, 300 
U.S, 515, 545, 553; United States v. Lowden, 308 
U.S. 225, 236. I Sharfman, The Interstate Com- 
merce Commission, 100-102, notes 39, 40. 
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here that a conspiracy to derail and rob an 
interstate train, even though it were laden 
with 100,000 dozen pairs of stockings, nec- 
essarily would involve a violation of: the 
Sherman Act. This Court has never ap- 
plied the Act to laborers or to others as a 
means of policing interstate transportation, 
and so the question to which we must ad- 
dress ourselves is whether a conspiracy of 
strikers in a labor dispute to stop the oper- 
ation of the employers’ factory in order to 
enforce their demands against the employer 
is the kind of restraint of trade or com- 
merce at which the Act is aimed, even 
though a natural and probable consequence 
of their acts and the only effect on trade 
or commerce was to prevent substantial 
shipments interstate by the employer. 


[Application to Labor Unions] 


A point strongly urged in behalf of re- 
spondents in brief and argument before us 
is that Congress intended to exclude labor 
organizations and their activities wholly 
from the operation of the Sherman Act. To 
this the short answer must be made that 
for the thirty-two years which have elapsed 
since the decision of Loewe v. Lawlor, 208 
U. S. 274, this Court, in its efforts to deter- 
mine the true meaning and application of 
the Sherman Act has repeatedly held that 
the words of the act, “Every contract, com- 
bination ... or conspiracy in restraint of 
trade or commerce” do embrace to some 
extent and in some circumstances labor 
unions and their activities,° and that during 
that period Congress, although often asked 
to do so, has passed no act purporting to 


6 Loewe v. Lawlor, 208 U. S. 274; Gomners v. 
Buck’s Stove & Range Co., 221 U. S. 418; Lawlor 
v. Loewe, 235 U. S. 522; Duplex Printing Press 
Co. v. Deering, 254 U. S. 443; Coronado Coal 
Co. v. United Mine Workers, 268 U. 5S. 295; 
United States v. Brims, 272 U. S. 549; Bedford 
Cut Stone Co. v. Journeymen Stone Cutters’ 
Association, 274 U. S. 37; Local 167 v. United 
States, 291 U.S. 293. 

7 Eleven bills introduced in Congress shortly 
after passage of the Sherman Act providing, 
among other things, for the exemption of labor 
from provisions of the Act, failed of enactment. 
They are H. R. 6640, in the 52nd Congress; 
H. R. 10539 in the 56th Congress; H. R. 11667 
in the 56th Congress; S. 649 and H. R. 14947 
in the 57th Congress; S. 1728, H. R. 89, H. R. 
166, and H. R. 2636 in the 52nd Congress; H. R. 
7938 in the 55th Congress and H. R. 11988 in 
the 57th Congress. The sole purpose of another 
bill, S. 1546, 55th Congress, was to amend the 
act so as to exempt all labor organizations from 
its prohibitions. Copies of these bills are printed 
in Bills and Debates Relating to Trusts, Sen. 
Doc. 147, 57th Cong., 2d Sess. 1902-1903, pp. 465 
and 411, 469 and 449, 473 and 431, 477 and 417, 
481, 581, 949, 953, 987 and 999. 
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exclude labor unions wholly from the op- 
On the contrary Con- 
gress has repeatedly enacted laws restrict- 
ing or purporting to curtail the application 
of the Act to labor organizations and their 
activities, thus recognizing that to some 
extent not defined they remain subject tot.’ 

Whether labor organizations and their 
activities are wholly excluded from the 
Sherman Act is a question of statutory 
construction, not constitutional power.® 
The long time failure of Congress to alter 
the Act after it had been judicially con- 
strued, and the enactment by Congress of 
legislation which implicitly recognizes the 
judicial construction as effective, is persua- 
sive of legislative recognition that the judi- 
cial construction is the correct one. This 
is the more so where, as here, the appli- 
cation of the statute to labor unions has 
brought forth sharply conflicting views 
both ‘on the Court and in Congress, and 
where after the matter has been fully 
brought to the attention of the public and 
the Congress, the latter has not seen fit 
to change the statute. 

While we must regard the question 
whether labor unions are to some extent 
and in some circumstances subject to the 
Act as settled in the affirmative, it is equally 
plain that this Court has never thought the 
Act to apply to all labor union activities 
affecting interstate commerce. The prohi- 
bitions of the Sherman Act were not stated 
in terms of precision or of crystal clarity 
and the Act itself did not define them. In 
consequence of the vagueness of its lan- 
guage, perhaps not uncalculated,” the 


8 See e. g. §6 of the Clayton Act, 38 Stat. 731 
(1914); restrictions on appropriations, 38 Stat. 
53 (1913); 44 Stat. 1194 (1927). 

For detailed account of the Congressional his- 
tory see Frankfurter and Greene, The. Labor 
Injunction (1930), pp. 139-144. 

® Cf. comment on the labor anti-trust cases in 
A. L. A. Schechter Poultry Co. v. United States, 
295 U. S. 495, 548: ‘.. . . these decisions related 
to the. applicability of the federal statute and 
not to its constitutional validity, .’ and in 
National Labor Relations Board v. Jones & 
Laughlin S. Co., 301 U. S. 1, 40, in discussing 
the First Coronado Case, it was said ‘‘that it 
had not been shown that the activities there 
involved—a local strike—brought them within 
the provisions of the Anti-Trust Act, Sty 
(Italics supplied.) 

10See Debates, 21 Cong. Rec. 2460, 3148; 2 
Hoar, Autobiography of Seventy Years, 364; Sen- 
ator Edmunds, The Interstate Trust and Com- 
merce Act of 1890, 194 No. Am, Rev. 801, 813, 
“after most careful and earnest consideration by 
the Judiciary Committee of the Senate it was 
agreed by every member that it was quite im- 
practicable to include by specific description all 
the acts which should come within the meaning 
and purpose of the words ‘‘trade’’ and ‘‘com- 
merce’”’ or ‘‘trust’’, or the words ‘‘restraint’’ or 
““monopolize’’, by precise and all-inclusive defi- 
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courts have been left to give content to the 
statute, and in the performance of that 
function it is appropriate that courts should 
interpret its words in the light of its legis- 
lative history and of the particular.evils at 
which the legislation was aimed. Cf. United 
States v. Standard Oil Co., 221 U. S.1; Nash 
v. United States, 229 U. S. 373; Appalachian 
Coals, Inc. v. United States, 288 U. S. 344, 
359, 360. 


[Character of Restraint Determinative | 


The critical words which circumscribe the 
judicial performance of this function so far 
as the present case is concerned are “Every 

.. combination . . . or conspiracy in re- 
straint of trade or commerce.” Since in 
the present case, as we have seen, the nat- 
ural and predictable consequence of the 
strike was the restraint of interstate trans- 
portation the precise question which we are 
called upon to decide is whether that re- 
straint resulting from the strike maintained 
to enforce union demands by compelling a 
shutdown of petitioner’s factory is the kind 
of “restraint of trade or commerce” which 
the Act condemns. 


[Purpose of Sherman Act] 


In considering, whether union activities 
like the present may fairly be deemed to be 


nitions; and that these were truly matters for 
judicial consideration.”’ 

See also Senator Hoar who with Senator Ed- 
munds probably drafted the bill (see A. H. 
Walker, History of the Sherman Law (1910), p. 
27-28) in 36 Cong. Rec. 522, Jan. 6, 1903: ‘“‘We 
undertook by law to clothe the courts with the 
power and impose on them and the Department 
of Justice the duty of preventing all combina- 
tions in restraint of trade. It was believed that 
the phrase ‘‘in restraint of trade’ had a tech- 
nical and well-understood meaning in the law”’. 

1 See the Bibliography on Trusts (1913) pre- 
pared by the Library of Congress. Cf. Homan, 
‘Industrial Combination as Surveyed in Recent 
Literature’, 44 Quart J. Hcon., 345 (1930). 
With few exceptions the articles, scientific and 
popular, reflected the popular idea that the Act 
was aimed at the prevention of monopolistic 
practices and restraints upon trade injurious to 
purchasers and consumers of goods and services 
by preservation of business competition. See 
e. g. Seager and Gulick, Trusts and Corporation 
Problems (1929), 367 et seq., 42 Ann. Am. Acad., 
Industrial Competition and Combination (July, 
1912); P. L. Anderson, Combination v. Competi- 
tion, 4 Edit. Rev. 500 (1911); Gilbert Holland 
Montague, Trust Regulation Today, 195 Atl. 
Monthly, 1 (1910); Federal Regulation of In- 
dustry, 32 Ann. Am. Acad. of Pol. Sci., No. 108 
(1908) passim; Clark, Federal Trust Policy 
(1931), Ch. II, V; Homan, Trusts, 15 Hncy. Soc. 
Sciences, 111, 113, ‘‘clearly the law was inspired 
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embraced within this phrase, three circum- 
stances relating to the history and applica- 
tion of the Act which are of striking 
significance must first be taken into account. 
The legislative history of the Sherman Act 
as well as the decisions of this Court inter- 
preting it, show that it was not aimed at 
policing interstate transportation of move- 
ment of goods and property. The legisla- 
tive history and the voluminous literature 
which was generated in the course of the 
enactment and during fifty years of litiga- 
tion of the Sherman Act give no hint that 
such was its purpose.” They do not sug- 
gest that, in general, state laws or law en- 
forcement machinery were inadequate to 
prevent local obstructions or interferences 
with interstate transportation, or presented 
any problem requiring the interposition of 
federal authority.” In 1890 when the Sher- 
man Act was adopted there were only a 
few federal statutes imposing penalties for 
obstructing or misusing interstate transpor- 
tation.* With an expanding commerce, 
many others have since been enacted safe- 
guarding transportation in interstate com- 
merce as the need was seen, including 
statutes making conspiracies to interfere or 
actual interference with interstate com- 
merce by violence or threats of violence 


by the predatory competitive tactics of the great 
trusts and its primary purpose was the mainte- 
nance of the competitive system in industry.” 
See also, Shulman, Labor and the Anti-Trust 
Laws, 34 Ill. L. Rev. 769; Boudin, the Sherman 
Law and Labor Disputes, 39 Col. L. Rev. 1283; 
40 Col. L. Rev. 14. 

2 There was no lack of existing law to protect 
against evils ascribed to organized labor. Leg- 
islative and judicial action of both a criminal 
and civil nature already restrained concerted 
action by labor. See‘e. g. the kinds of strikes 
which were declared illegal in Pennsylvania, in- 
cluding a strike accompanied by force or threat 
of harm to persons or property, Brightly’s Pur- 
don’s Digest of 1885, pp. 426, 1172. 

For collection of state statutes on labor activ- 
ities, see Report of the Commissioner of Labor, 
Labor Laws of the Various States (1892); Bull. 
370, Labor Laws of the United States with De- 
cisions Relating Thereto, United States Bureau 
of Labor Statistics (1925); Witte, The Govern- 
ment in Labor Disputes (1932), 12-45, 61-81. 

18 Three statutes covered in 1890 the Congres- 
sional action in relation to obstructions to in- 
terstate commerce. A penalty was imposed for 
the refusal to transmit a telegraph message (R. 
S. §5269, 17 Stat. 366 (1872)), for transporting 
nitroglycerine and other explosives without 
proper safeguards (R. S. § 5353,.14 Stat. 81 
(1866)) and for combining to prevent the con- 
sara carriage of freight, 24 Stat. 382, 49 U.S. 
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felonies.“ It was another and quite a differ- 
ent evil at which the Sherman Act was 
aimed. It was enacted in the era of “trusts” 


and of “combinations” of businesses and of ' 


capital organized and directed to control of 
the market by suppression of competition 
in the marketing of goods and services, the 
monopolistic tendency of which had become 
a matter of public concern. The end sought 


44See e. g. regulation of: interstate carriage 
of lottery tickets, 28 Stat. 963 (1895), 18 U. S.C. 
§ 387; transportation of obscene books, 29 Stat. 
$12 (1897), 18 U. S. C. § 396; transportation of 
illegally killed game, 31 Stat. 188 (1900), 18 
U.S. C. §§ 392-395; interstate shipment of intoxi- 
cating liquors, 35 Stat. 1136 (1909), 18 U. S. C. 
§§ 388-390; White slave traffic, 36 Stat. 825 (1910), 
18 U. S. C. §§ 397-404; transportation of prize- 
fight films, 37 Stat. 240 (1912), 18 U. S. C. 
§§ 405-407; larceny of goods moving in interstate 
commerce, 37 Stat. 670 (1913), 18 U. S. C. § 409; 
violent interference with foreign commerce, 40 
Stat. 221 (1917), 18 U. S. C. § 381; transportation 
of stolen motor vehicles, 41 Stat. 324 (1919), 18 
U. S. C. § 408; transportation of kidnapped per- 
sons, 47 Stat. 326 (1932), 18 U. S. C. § 408a-408c¢; 
threatening communication in interstate com- 
merce, 48 Stat. 781 (1934), 18 U. S. C. § 4084; 
transportation of stolen or feloniously taken 
goods, securities or money, 48 Stat. 794 (1934), 
18 U. S. C. § 415; transporting strikebreakers, 49 
Stat. 1899 (1936), 18 U. S. C. § 407(a); destruc- 
tion or dumping of farm products received in 
interstate commerce, 44 Stat. 1355 (1927), 7 U.S. 
C. § 491. Cf. National Labor Relations Act, 49 
Stat. 449 (1935), 29 U. S. C., Ch. 7, § 151, ‘“‘Find- 
ings and Declaration of Policy. The denial by 
employers of the right of employees to organize 
and the refusal by employers to accept the pro- 
cedure of collective bargaining leads to strikes 
and other forms of industrial strife and unrest, 
which have the intent or necessary effect of 
burdening or obstructing commerce. . . .” 

The Anti-Racketeering Act, 48 Stat. 979, 18 
U. S. C. § 420a-e (1934), is designed to protect 
trade and commerce against interference by vio- 
lence and threats. §420a provides that ‘‘any 
person who, in connection with or in relation to 
any act in any way or in any degree affecting 
trade or commerce or any article or commodity 
moving or about to move in trade or commerce— 

(a) Obtains or attempts to obtain, by the use 
of or attempt to use or threat to use, force, 
violence, or coercion, the payment of money or 
other valuable considerations not includ- 
ing, however, the payment of wages by a bona 
fide employer to a bona fide employee; or 

(b) obtains the property of another, with his 
consent, induced by wrongful use of force or 
fear, or under color of official right, or 

(c) commits or threatens to commit an act of 
physical violence or physical injury to a person 
or property in furtherance of a plan or purpose 
to violate subsection (a) or (b); 

(d) Conspires or acts concertedly with any 
other person or persons to commit any of the 
foregoing acts, shall, upon conviction thereof, 
be guilty of a felony and shall be punished by 
imprisonment from one to ten years or by fine 
of $10,000 or both. 

But the application of the provisions of § 420a 
to labor unions is restricted by § 420d, which 


was the prevention of restraints to free 
competition in business and commercial 
transactions which tended: to restrict pro- 
duction, raise prices or otherwise control 
the market to the detriment of purchasers 
or consumers of goods and services, all of 
which had come to be regarded as a special 
form of public injury.” 


provides: ‘‘Jurisdiction of offenses. Any person 
charged with violating section 420a of this title 
may be prosecuted in any district in which any 
part of the associates participating with him in 
the offense or by his fellow conspirators: pro- 
vided, that no court of the United States shall 
construe or apply any of the provisions of section’ 
420a to 420e of this title in such manner as to 
impair, diminish, or in any manner effect the 
rights of bona fide labor organizations in law- 
fully carrying out the legitimate objects thereof, 
as such rights are expressed in existing statutes 
of the United States.”’ 


It is significant that Chapter 9 of the Criminal 
Code, dealing with ‘‘Offenses against Foreign 
and Interstate Commerce’’, and relating specifi- 
cally to acts of interstate transportation or its 
obstruction, makes no mention of the Sherman 
Act, which is made a part of the Code which 
deals wtih social, economic and commercial re- 
sults of interstate activity, notwithstanding its 
criminal penalty. 


1% The history of the Sherman Act as contained 
in the legislative proceedings is emphatic in its 
support for the conclusion that ‘‘business com- 
petition’’ was the problem considered and that 
the act was designed to prevent restraints of 
trade which had a significant effect on such 
competition. 


On July 10, 1888, the Senate adopted without 
discussion a resolution offered by Senator Sher- 
man which directed the Committee on Finance 
to inquire into and report in connection with 
revenue bilis, 


“‘such measures as it may deem expedient to 
set aside, control, restrain or prohibit all ar- 
rangements, contracts, agreements, trusts, or 
combinations between persons or corporations, 
made with a view, or which tend to prevent 
free and full competition . - with such pen- 
alties and provisions . . . as will tend to-pre- 
serve freedom of trade and production, the 
natural competition of increasing production, 
the lowering of prices by such competition 
..., (19 Cong. Rec. 6041.) 

This resolution explicitly presented the eco- 
nomic theory of the proponents of such legis- 
lation. The various bills introduced between 
1888 and 1890 follow the theory of this resolu- 
tion. Many bills sought to make void all ar- 
rangements ‘‘made with a view, or which tend, 
to prevent full and free competition in the pro- 
diction, manufacture, or sale of articles of do- 
mestic growth or production,”’ S. 3445; S. 3510; 
H. R. 11339, all of the 50th Cong., 1st Sess. 
(1888) were bills of this type. In the 51st Cong. 
(1889) the bills were in a similar vein. See 
S. 1, sec. 1 (this bill as redrafted by the Judi- 
ciary Committee ultimately became the Sher- 
man Law); H. R. 202, sec. 3; H. R. 270; H. R. 
236. H.R: 402; H.-R; 509; Rin 826; HH. VR. 
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‘For that reason the phrase “restraint of 
trade” which, as will presently appear, had 
a well-understood meaning at common law, 
was made the means of defining the activi- 
ties prohibited. The addition of the words 
“or commerce among the several states” 
was not an additional kind of restraint to 
be prohibited by the Sherman Act but was 
the means used to relate the prohibited 
restraint of trade to interstate commerce 
for constitutional purposes, Atlantic Cleaners 
& Dyers v. United States, 286 U.S. 427, 434, 
so that Congress, through its commerce 
power, might suppress and penalize restraints 
on the competitive system which involved 
or affected interstate commerce. Because 
many forms of restraint upon commercial 
competition extended across state lines so 
as to make regulation by state action diffi- 


3819. See Bills and Debates in Congress relat- 
ing to Trusts (1909), Vol. 1, pp. 1025-1031. 

Only one, which was never enacted, S. 1268 in 
the 52d Cong., Ist Sess. (1892), introduced by 
Senator Peffer, sought to prohibit ‘‘every wil- 
ful act . . . which shall have the effect to in 
anyway interfere with the freedom of transit 
of articles in interstate commerce, .. .’’ 

When the antitrust bill (S. 1, 51st Cong., 1st 
Sess.), came before Congress for debate, the 
debates point to a similar purpose. Senator 
Sherman asserted the bill prevented only ‘‘busi- 
ness combinations’’ ‘made with a view to pre- 
vent competition,’”’ 21 Cong. Rec. 2457, 2562; 
see also ibid at 2459, 2461. 

Senator Allison spoke of combinations which 
“control prices,’’ ibid 2471; Senator Pugh of 
combinations ‘‘to limit production’’ for ‘“‘the 
purpose of destroying competition,’’ ibid 2558; 
Senator Morgan of combinations ‘‘that affect 
the price of commodities,’’ ibid 2609; Senator 
Platt, a critic of the bill, said this bill pro- 
ceeds on the assumption that ‘‘competition is 
beneficent to the country,’’ ibid 2729; Senator 
George denounced trusts which crush out com- 
petition ‘‘and that is the great evil at which all 
this legislation ought to be directed,’’ ibid 3147. 

In the House, Representative Culberson, who 
was in charge of the bill, interpreted the bill 
to prohibit various arrangements which tend 
to drive out competition, ibid 4089; Representa- 
tive Wilson spoke in favor of: the bill against 
combinations among ‘‘competing producers to 
control the supply of their product, in order 
that they may dictate the terms on which they 
shali sell in the market, and may secure release 
from the stress of competition among them- 
selves,’’ ibid 4090. 

The unanimity with which foes and supporters 
of the bill spoke of its aims as the protection 
of free competition, permit use of the debates 
in interpreting the purpose of the act. See 
White, in Standard Oil Co. v. United States, 
221 U. S. 1, 50; United States v. San Francisco, 
No. 587 this Term. 

See also Report of Committee on Interstate 
Commerce on Control of Corporations Engaged 
in Interstate Commerce, S. Rept. 1326, 62d 
Cong., 3d Sess. (1913), pp. 2, 4; Report of Fed- 
eral Trade Commission, S, Doc, 226, 70th Cong., 
2a Cess. (1929), pp. 343-345. 
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Sherman Act, 21 Cong. Rec. 2456. It was — 


in this sense of preventing restraints on 
commercial competition that Congress ex- 
ercised “all the power it possessed.” Af- 
lantic Cleaners & Dyers v. United States, 
supra, 435. 


[Prior Judicial Application] . 


A second significant circumstance is that 
this Court has never applied the Sherman 
Act in any case, whether or not involving 
labor organizations or activities unless the 
Court was of opinion that there was some 
form of restraint upon commercial com- 
petition in the marketing of goods or 
services ** and finally this Court has refused 
to apply the Sherman Act in cases like the 
present in which local strikes conducted by 


16 While it is impossible to consider all the 
anti-trust cases in this Court with reference to 
the question whether the acts condemned or 
condoned had a substantial effect on competi- 
tion in the industry, nevertheless in most of 
them, particularly in the cases arising since 
the development of the “rule of reason” in 
1912, emphasis was placed on the ‘‘competitive 
conditions in the industry.”’ 


In Addyston Pipe & Steel Co. v. United States, 
175 U. S. 211, arising before the ‘‘rule of rea- 
son,’’ Justice Peckham adopted Judge Taft’s 
statement of the case in his opinion in the 
Circuit Court of Appeals, pointing out that 
within substantial parts of the United States, 
price competition had been practically elimin- 
ated (see page 236). Standard Oil Co. v. United 
States, 221 U. S. 1, which heralded the ‘‘rule 
of reason’’ stressed intent to eliminate compe- 
tition and the predatory practices by which com- 
petition had actually been eliminated. United 
States v. American Tobacco Co., 221 U. S. 106, 
decided the same day, involved a trust which 
dominated the whole industry and exercised its 
power in securing price control. In both the 
Oil case and the Tobacco case, decisions were 
specifically rested on the ground that the con- 
demned combinations ‘unduly restricted com- 
petition.”’ 


A combination of two great railroads result- 
ing in ‘‘destroying or greatly abridging the free 
operation of competition theretofore existing”’ 
was enjoined in United States v. Union Pacific 
Co., 226 U. S. 61. But where the majority of 
the Court was of opinion. that the evidence did 
not show that the combination ‘‘ever possessed 
or exerted sufficient power when acting alone 
to control prices of the products of the in- 
dustry,’’ the Sherman Act was held not to apply 
to the combination, United States v. United 
States Steel Corporation, 251 U, Ss. 417. “On 
finding such a power to control the output 
supply of the market and the transportation 
facilities of potential competitors, in the an- 
ey ie market, the arrangement was held 
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illegal means in a production industry pre- 
vented interstate shipment of substantial 
amounts of the product but in which it was 
not shown that the restrictions on ship- 
ments had operated to restrain commercial 
competition in some substantial way. First 
Coronado case, supra; Leather |i’orkers case, 
supra. Levering & G. Co. v. Morrin, 289 
Jopdisihaldeen 


[Common Law Doctrines] 


The common law doctrines relating to 
contracts and combinations in restraint of 
trade were well understood long before the 
enactment of the Sherman law.” They were 
contracts for the restriction or suppression 
of competition in the market, agreements 
to fix prices, divide marketing territories; 
apportion customers, restrict production and 
the like practices, which tend to raise prices 
or otherwise take from buyers or consumers 
the advantages which accrue to them from 
free competition in the market. Such con- 


tracts were deemed illegal and were un- 


enforcible at common law. But the resulting 
restraints of trade were not penalized and 
gave rise to no actionable wrong. Cer- 
tain classes of restraints were not outlawed 
when deemed reasonable, usually because 
they served to preserve or protect legitimate 
interests, previously existing, of one or 
more parties to the contract.” 


[Statutory Extension] 


In seeking more effective protection of 
the public from the growing evils of re- 
straints on the competitive system effected 
by the concentrated commercial power of 
“trusts” and “combinations” at the close 
of the nineteenth century, the legislators 
found ready at their hand the common law 
concept of illegal restraints of trade or 
commerce. In enacting the Sherman law 
they took over that concept by condemning 


with an earlier consent decree in United States 
v. International Harvester Co., 274 U.S. 693, 704. 

‘Tt has been repeatedly held by this Court 
that the purpose of the statute is to maintain 
free competition in interstate commerce... ,”’ 
American Column & Lumber Co. v. United 
States, 257 U. S. 377, 400; United States v. Union 
Pacific R. R. Co., 226 U. S. 61, 87; United States 
v. Reading Co., 226 U. S. 324, 369; Hastern States 
Lumber Dealers Assn. v. United States, 234 
U. S. 600, 609; United States v. Trenton Pot- 
teries, 273 U. S. 392, 397; Appalachian Coals, 
Inc. v. United States, 288 U. S. 344, 360. 

For a complete collection of cases, see Hand- 
ler, Industrial Mergers and the Anti-Trust Laws, 
32 Columbia Law Rev. 179; Handler, The Sugar 
Institute Case, 36 Columbia Law Rev. 1; The 
Rule of Reason in Loose-Knit Combinations, 32 
Columbia Law Rev, 291. 


such restraints wherever they occur in or” 
affect commerce between the states. They 
extended the condemnation of the statute 
to restraints effected by any combination 
in the form of trust or otherwise, or con- 
spiracy, as well as by contract or agreement, 
having those effects on the competitive sys- 
tem and on purchasers and consumers of 
goods or services which were characteristic 
of restraints deemed illegal at common law, 
and they gave both private and public 
remedies for the injuries flowing from such 
restraints. 

That such is the scope and effect of the 
Sherman Act was first judicially recognized 
and expounded in the classic opinion in 
United States v. Addyston Pipe & Steel Co., 
85 Fed. 271, affirmed 175 U. S. 211, written 
by Judge, later Chief Justice Taft, and con- 
curred in by Justice Harlan and Judge, later 
Justice Lurton, of this Court. This Court 
has since repeatedly recognized that the 
restraints at which the Sherman law is 
aimed, and which are described by its terms 
are only those which are comparable to 
restraints deemed illegal at common law, 
although accomplished by means other than 
contract and which, for constitutional rea- 
sons, are confined to transactions in or 
which affect interstate commerce.” 

In Standard Oil Co. v. United States, 221 
U.S. 1, 54, 55, 58, decided in 1911, this Court, 
speaking through Chief Justice White, 
pointed out that the restraint of trade con- 
templated by §1 of the Act took its origin 
from the common law, and that the Sherman 
Act was adapted to the prevention, in 
modern conditions, of conduct or dealing 
effecting the wrong, at which the common 
law doctrine was aimed. This, it was said, 
is “the dread of enhancement of prices and 
of other wrongs which it was thought would 
flow from the undue limitation on com- 
petitive conditions caused by contracts or 


17In his-explanation of the bill Senator Sher- 
man referred to several common law cases on 
restraint of trade. 21 Cong. Rec. 2457-2460. 

18 United States v. Addyston Pipe & Steel Co., 
85 Fed. 271. See cases collected in Handler, 
Cases on Trade Regulations (1937), ec. III, IV; 
Handler, Restraint of Trade, .13 Hncy. Soc. 
Sciences, 339. 

12 See cases discussed in note 15, supra. See 
also, United States v. Freight Association, 166 
U. S. 290; United States v. Joint Traffic Assn., 
171 U. S. 505; Montague v. Lowry, 193 U. S. 38; 
Northern Securities Co. v. United States, 193 
U. S. 197, 361; Nash v. United States, 229 U. S. 
373, 376; Chicago Board of Trade v. United 
States, 246 U. S. 231, 238; Maple Flooring Assn. 
v. United States, 268 U. S. 563, 583, 584. 
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other acts of individuals or corporations, 
. . .”7® The Court declared, page 59, 
that “the statute was drawn in the light of 
the existing practical conception of the law 
of restraint of trade”, and drew the con- 
clusion that the restraints which were con- 
demned by the statute are those which, 
following the common law analogy are 
“unreasonable or undue”. This view was 
followed and more explicitly stated in 
United States v. American Tobacco Co., 221 
U. S. 106, 179, where it was said: 


ee as the words ‘restraint of trade’ at 
common law and in the law of this country at 
the time of the adoption of the anti-trust Act 
only embraced acts or contracts or agreements 
or combinations which cperated to the prejudice 
of the public interests by unduly restricting 
competition or unduly obstructing the due 
course of trade or which, either because of their 
inherent nature or effect or because of the 
evident purpose of the acts, etc., injuriously 
restrained trade, that the words as used in the 
statute were designed to have and did have but 
a like significance.”’ 


In thus grounding the “rule of reason” 
upon the analogy of the common law doc- 
trines applicable to illegal restraints of 
trade the Court gave a content and meaning 
to the statute in harmony with its history 
and plainly indicated by its legislative pur- 
pose. Labor cases apart, which will presently 
be discussed, this Court has not departed 
from the conception of the Sherman Act 
as afording a remedy, public and private, 
for the public wrongs which flow from 
restraints of trade in the common law sense 
of restriction or suppression of commercial 
competition. In the cases considered by 
this Court ‘since the Standard Oil case in 
1911 some form of restraint of commercial 
competition has been the sine qua non to 
the condemnation of contracts, combina- 
tions or conspiracies under the Sherman 
Act, and in general restraints upon com- 
petition have been condemned only when 
their purpose or affect was to raise or fix 
the market price.” It is in this sense that 


it is said that the restraint, actual or in- 
tended, prohibited by the Sherman Act are. 
only those which are so substantial as to 
affect market prices. Restraints on com- 
petition or on the course of trade in the 
merchandising of articles moving in inter- 
state commerce is not enough, unless the 
restraint is shown to have or is intended 
to have an effect upon prices in the market 
or otherwise to deprive purchasers or con- 
sumers of the advantages which they derive 
from free competition. Chicago Board of 
Trade v. United States, 246 U. S. 231, 238; 
United States v. United States Steel Co., 
251 U. S. 417; Cement Mfr's. Ass'n v. United 
States, 268 U. S. 588; United States v. Inter- 
national Harvester Co., 274 U. S. 693; Ap- 
plachian Coals, Inc. v. United States, 288 U. S. 
344, 375, et seg.” 


[Purpose of Conspiracy] 


The question remains whether the effect 
of the combination or conspiracy among 
respondents was a restraint of trade within 
the meaning of the Sherman Act. This is 
not a case of a labor organization being 
used by combinations of those engaged in 
an industry as the means or instrument for 
suppressing competition or fixing prices. 
See United States v. Brims, 272 U. S. 549; 
Local 167 v. Umted .States, 291 U. S..293. 
Here it is plain that the combination or 
conspiracy did not have as its purpose 
restraint’ upon competition in the market 
for petitioner’s product. Its object was to 
compel petitioner to accede to the union 
demands and an effect of it, in consequence 
of the strikers’ tortious acts, was the preven- 
tion of the removal of petitioner’s product 
for interstate shipment. So far as appears 
the delay of these shipments was not in- 
tended to have and had no effect on prices 
of hosiery in the market, and so were 
in that respect no more a réstraint for- 
bidden by the Sherman Act than the 


2 “Without going into detail and but very 
briefly surveying the whole field, it may be with 
accuracy said that the dread of enhancement 
of prices and of other wrongs which it was 
thought would flow from the undue limitation 
on competitive conditions caused by contracts 
or other acts of individuals or corporations, led, 
as a matter of public policy, to the prohibition 
or treating as illegal all contracts or acts which 
were unreasonably restrictive of competitive 
conditions, either from the nature or character 
of the contract or act or where the surrounding 
circumstances were such as to justify the con- 
clusion that they had not been entered into or 
performed with the legitimate purpose of rea- 
sonably ‘forwarding personal interest and de- 
veloping trade, but on the contrary were of 
such a character as to give rise to the inference 
or presumption that they had been entered into 
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or done with the intent to do wrong to the gen- 
eral public and to limit the right of individuals, 
thus restraining the free flow of commerce and 
tending to bring about the evils, such as en- 
hancement of prices, which were considered to 
be against public policy.’’ Standard Oil Co. v. 
United States, 221 U.S. 1, at 58. 

21See e. g. Hthyl Gasolene Corporation v. 
United States, 309 U. S. —, No. 536 this Term; 
United States v. Socony-Vacuwm Oil Co., Inc., 
309 U. S. —, Nos. 346-347 this Term, especially 
note 59 and cases cited. 

22 **« , . only such contracts and combinations 
are within the act as, by reason of intent or 
the inherent nature of the contemplated acts, 
prejudice the public interests by unduly re- 
stricting competition or unduly obstructing the 
course of trade.’’ Appalachian Coals, Inc. v. 
United States, 288 U. S. 344, 360. 
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restriction upon competition and the course 
of trade held lawful in Appalachian Coals; 
Inc. v. United States, supra, because. not- 
withstanding its effect upon the marketing 
of the coal it nevertheless was not intended 
to and did not affect market price. 


[Effect of Clayton Act] 


A combination of employees necessarily 
restrains competition among themselves in 
the sale of their services to the employer; 
yet such a combination was. not considered 
an illegal restraint of trade at common law 
when the Sherman Act was adopted, either 
because it was not thought to be unreason- 
able or because it was not deemed a “re- 
Straint of trade.”* Since the enactment of 
a declaration in §6 of the Clayton Act 
that 


“the labor of a human being is not a commodity 
or article of commerce nor shall such 
[labor] organizations or the members thereof be 
held or construed to be illegal combinations or 
conspiracies in the restraint of trade under the 
Anti-Trust laws,’’ 


it would seem plain that restraints on the 
sale of the employee’s services to the em- 
ployer, however much they curtail the com- 
petition among employees, are not in 
themselves combinations or conspiracies in 
restraint of trade or commerce under the 
Sherman Act. 


23 Combinations of capital and labor have 
seldom been treated as phases of a general 
movement to suppress competition. See Tait, 
Anti-Trust Act and the Supreme Court (1914), 
p. 21; Seager, The Attitude of the State Towards 
Trade Unions and Trusts, 22 Pol. Sci. Q. 385 
(1907); Commons and Andrews, Principles of 
Labor Legislation (1927), pp. 125-129. 

In England prior to 1824 the two types of 
combinations were treated as substantially the 
same, the Combinations Acts (39 Geo. III, c. 81; 
39 & 40 Geo. III, c. 106), preventing combina- 
tions of wage earners even for the more ob- 
vious purpose of securing higher wages or 
shorter hours. These restrictions have been 
removed by various Acts (e. g. 5 Geo. IV, c. 95, 
Sere 2 VACtie Cre S4ie 348 B5eVict.5, CrShy Sui C5 
38 & 39 Vict. 36) until the Trade Disputes Act 
of 1906 (6 Edw. VII, c. 47) which clearly en- 
courages the combinations of workmen. See 
Henderson, Trade Unions and the Law (1927), 
Compare the English treatment of capital com- 
binations, see, The Anti-Trust Laws of the Brit- 
ish Commonwealth of Nations, 32 Col. L. Rev. 
324. 

The experience in the United States has par- 
alleled that in England. In a few early cases 
all labor combinations were regarded as un- 
lawful, Groat, Attitude of American Courts in 
Labor Cases, 42 Col. Univ. Studies (1911), pp. 
36-38, but since Commonwealth v. Hunt, 4 Met- 
calf 111 (Mass. 1842), the legitimate scope of 
labor combinations has steadily expanded, see 


[Labor Activities Outside Purview 
of Act] 


Strikes or agreements not to work, en- 
tered into by laborers to compel employers 
to yield to their demands, may restrict to 
some extent the power of employers who 
are parties to the dispute to compete in 
the market with those not subject to such 
demands. But undér the doctrine applied 
to non-labor cases, the mere fact of such 
restrictions on competition does not in itself 
bring the parties to the agreement within 
the condemnation of the Sherman Act. 
Appalachian Coals, Inc. v. Umited States, 
supra, 360. Furthermore, successful union 
activity, as for example consummation of 
a wage agreement with employers, may 
have some influence on price competition 
by eliminating that part of such competi- 
tion which is based on differences in labor 
standards. Since, in order to render a labor 
combination effective it must eliminate the 
competition from non-union made goods, 
see American Steel Foundries v. Tri-City 
Central Trades Council, 257 U. S. 184, 209, 
an elimination of price competition based 
on differences in labor standards: is the 
objective of any national labor organiza- 
tion. But this effect on competition has 
not been considered to be the kind of cur- 
tailment of price competition prohibited by 
the Sherman Act. See Levering & G. Co. v. 
Morrin, supra; cf. American Foundries case, 
supra, 209; Window Glass Manufacturers v. 
United States, 263 U. S. 403.% And in any 


Frankfurter and Greene, The Labor Injunction 
(1930), c. I; Landis, Cases on Labor Law (1934), 
pp. 32-34. In addition to this difference in treat- 
ment reflected in judicial decisions, many states 
have by legislation accorded favorable treat- 
ment to unions on other matters. See collection 
of legislation favorable to unionism found in 
United Mine Workers v. Coronado Coal Co., 
259 U. S. 344, 386, note 1; Bull. No. 370, 
Labor Laws of the United States, Bureau of 
Labor Statistics, United States Department of 
Labor (1925); Witte, The Government and Labor 
Disputes (1932), 17 et seq. 

24 Federal legislation aimed at protecting and 
favoring labor organizations and eliminating the 
competition of employers and employees based 
on labor conditions regarded as substandard, 
through the establishment of industry wide 
standards both by collective bargaining and by 
legislation setting up minimum wage and hour 
standards, supports the conclusion that Con- 
gress does not regard the effects upon compe- 
tition from such combinations and standards 
as against public policy or condemned by the 
Sherman Act. 

The Norris-LaGuardia Act, 47 Stat. 70, 29 
U. S. C. §§ 101-115, limiting the use of injunc- 
tions in labor disputes, is predicated on the 
policy that ‘‘under prevailing economic con- 
ditions,’’ it is necessary that the worker “‘have 
full freedom of association . . to negotiate 
the terms and conditions of his employment.”’ 
The Railway Labor Act of 1934, 48 Stat. 1185, 
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case, the restraint here is, as we have seen, 
of a different kind and has not been shown 
to have any actual or intended effect on 
price or price competition. 


[Historical Application] — 


This Court first applied the Sherman Act 
to a labor organization in Loewe v. Lawlor, 
208 U. S. 274, in 1908, holding that the trial 
court had erroneously sustained a demurrer 
to the declaration in a suit for damages 
for violation of the Sherman Act on the 
ground that the combination alleged was 
not within the Act. The combination or 
conspiracy charged was that of a nation- 
wide labor organization to force all manu- 
facturers of fur hats in the United States 
to organize their workers by maintaining 
a boycott against the purchase of the prod- 
uct of non-union manufacturers shipped in 
interstate commerce. The restraint alleged 
was not a strike or refusal to work in the 
complainants’ plant, but a secondary boy- 
cott by which, through threats to the manu- 
facturer’s wholesale customers and_ their 
customers, the Union sought to compel or 
induce them not to deal in the product of 
the complainants, and to purchase the com- 
peting products of other unionized manu- 
facturers. This Court pointed out that the 
restraint was precisely like that in Eastern 
States Retail Lumber Dealers Co. v. United 
States, 234 U. S. 600, 610, 614, in which a 
conspiracy to circulate a “black list,” in- 
tended to persuade retailers not to deal 
with specified wholesalers, was held to vio- 
late the Act because of its restraint upon 
competition with unlisted wholesalers. The 
Court in the Loewe case held that the boy- 
cott operated as a restraint of trade or 
commerce within the meaning of the Sher- 
man Act, and that the language of the Act, 
“every combination, etc.” was broad enough 
to include a labor union imposing such a 
restraint. Like problems found a like solu- 
tion in Duplex Printing Press Co. v. Deer- 
img, 254 U. S. 443, and in Bedford Cut Stone 
Company v. Journeymen Stone Cutters Assn., 
274 U. S. 37; where in the one case, a 
secondary boycott, and in the other, the 
refusal of the union to work on a product 
in the hands of the purchaser was carried 


45 U. S. C. §§$ 151-164, provided for independ- 
ence of railroad employees in the matter of 
self-organization. The National Labor Rela- 
tions Act, 49 Stat. 449, 29 U. S. C. 8§ 151-166, 
was passed to protect the workers in the ‘‘exer- 
cise of full freedom of association, self-organ- 
ization, and designation of representatives of 
their own choosing for the purpose of negotiat- 
ing the terms and conditions of their employ- 
ment ...’’ and expressly protects the right of 
self-organization, recognizes the strike as a 
proper union weapon and permits closed-shop 
contracts. 
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on on a country wide scale by a national 
labor organization, in order to induce the 
purchasers of a manufactured product 
shipped in interstate commerce to with- 
draw their patronage from the producer. 
In both, as in the Loewe case, the effort 
of the union was to compel unionization 
of an employer’s factory, not by a strike 
in his factory but by restraining by the 
boycott or refusal to work on the manu- 
factured product purchases of his product 
in interstate commerce in competition with 
the like product of union shops. 


» In the Bedford Stone case it was pointed 
out that, as in the Duplex Printing Press Co. 
case, the strike was directed against the 
use of the manufactured product by con- 
sumers “with the immediate purpose and 
effect of restraining future sales and ship- 
ments in interstate commerce” and “with 
the plain design of suppressing or narrow- 
ing the interstate market,” and that in this 
respect the case differed from those in 
which a factory strike, directed at the pre- 
vention of production with consequent 
cessation of interstate shipments, had been 
held not to be a violation of the Sherman 
law. See First Coronado case, supra; Leather 
Workers case, supra; cf. The Second Coro- 
nado case, supra, 310. 


{Authorities Distinguished] 


It will be observed that in each of these 
cases where the Act was held applicable to 
labor unions, the activities affecting inter- 
state commerce were directed at control 
of the market and were so widespread as 
substantially to affect it. There was thus 
a suppression of competition in the market 
by methods which were deemed analogous 
to those found to be violations in the non- 
labor cases. See Montague v. Lowry, 193 
U. S. 38, 45, 46, supra; Retail Lumber Dealers 
Co. v. Umted States, supra; Paramount Fa- 
mous Lasky Co. v. United States, 282 U. S. 
30; United States v. First National Pictures, 
Inc., 282 U.S. 44. That the objective of the 
restraint in the boycott cases was the 
strengthening of the bargaining position of 
the union and not the elimination of busi- 
ness competition—which was the end in 


The Public Contracts. Act, 49 Stat. 2036, 41 
U.S. C. §§ 35-48, was aimed at preventing price 
competition in government bidding based on 
wage cutting and authorizes the establishment 
of minimum wage: standards. The Fair Labor 
Standards Act of 1938, 52 Stat. 1060, 29 U. S. C. 
§§ 201-219, likewise seeks to eliminate competi- 
tion which thrived upon low wages and sub- 
standard working conditions. 

This series of acts clearly recognizes that 
combinations of workers eliminating competi- 
tion among themselves and restricting compe- 
tition among their employers based on wage 
cutting are not contrary to the public policy. 
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the non-labor cases—was thought to” be 
immaterial because the Court viewed the 
restraint itself, in contrast to the interfer- 
ence with shipments caused by a local fac- 
tory strike, to be of a kind regarded as 
offensive at common law because of its 
effect in curtailing a free market and it 
was held to offend against the Sherman 
Act because it effected and was aimed at 
suppression of competition with non-union 
made goods in the interstate market. 
Both the Duplex Printing Co. and Bedford 
Stone cases followed the enactment of the 
Clayton Act and the recognition of the 
“rule of reason” in the Standard Oil case 
supra. The applicability of that rule to re- 
straints upon commerce affected by a labor 
union in order to promote and consolidate 
the interests of its union was not consid- 
ered.* But an important point considered 
and decided by the’ Court in both cases 
was that nothing in the Clayton Act pre- 
cluded the relief granted. We are not now 
concerned with the merits of either point.” 
The only significance of the two cases for 
the present purposes is that in each the 
Court considered it necessary, in order to 
support its decision, to find that the re- 


25 Whether the interest of the labor unions 
in these cases in maintaining and extending 
their respective organizations, .rendered the re- 
straint reasonable as a means of attaining that 
end within the common law rule, or brought 
the restraints. within the rule of reason de- 
veloped and announced in the Standard Oil 
case, was not discussed and we need not con- 
sider it here. Restraints upon the competitive 
marketing of a manufacturer’s product brought 
about by an agreement between the employer 
and his employees in order to secure continu- 
ous employment of the employees was held to 
be within the rule of reason and therefore not 
an unreasonable restraint of trade in Window 
Glass Manufacturers v. United States, 263 U. S. 
403. 


26 Section 6 of the Clayton Act declared that 
‘nothing contained in the anti-trust laws shall 
be construed .. . to forbid or restrain individual 
members of such organizations from lawfully 
carrying out the legitimate objects thereof; nor 
shall such organizations, or the members there- 
of, be held or construed to be illegal combina- 
tions or conspiracies in restraint of trade, under 
the anti-trust laws.’’ And § 20 of the Clayton 
Act provided, ‘‘No restraining order or injunc- 
tion shall be granted by any court of the United 
States, or a judge or the judges thereof, in 
any case between an employer and employees, 
or between employers and employees. . . in- 
volving, or growing out of, a dispute concerning 
terms or conditions of employment, unless nec- 
essary to prevent irreparable injury to property, 
or to a property right. 

“And no such restraining order or injunction 
shall prohibit any person or persons, whether 
singly or in concert, from terminating any rela- 
tion of employment or from ceasing to perform 
any work or labor, or from recommending, ad- 


straint operated to suppress competition in 
the market. 


This Court was first called on to consider 
a case like the present in the First Coronado 
case, supra. There a local branch of a na- 
tional labor union sought to unionize a coal 
mine which was shipping its product inter- 
state to the extent of more than 5,000 tons 
a week. Members of the union compelled 
the mine to shut down, hy force and vio- 
lence, including murder and arson. By 
reason of their forcible action all work at 
the mine was prevented, it filled with water, 
shipments of coal which were regularly 
moving in interstate commerce as mined, 
ceased, and the strikers burned more than 
ten cars, three of them loaded with coal 
and some billed for movement interstate. 
This Court, notwithstanding the admittedly 
substantial effect of the strike on the inter- 
state movement of the coal, and the ad- 
mitedly illegal and outrageous acts of the 
strikers, held that it was not a restraint of 
trade or commerce prohibited by the Sher- 
man Act. It rested its decision specifically 
on two grounds: that “obstruction to coal 
mining is not a direct obstruction to inter- 
state commerce in coal,’™” and that the 
intent to obstruct the mining of coal and 


vising, or persuading others by peaceful means 
so to do; ... or from ceasing to patronize or 
to employ any party to such dispute, or from 
recommending, advising, or persuading others 
by peaceful and lawful means so to do;... nor 
shall any of the acts specified in this paragraph 
be considered or held to be violations of any 
law of the United States.’’ 


In both the Duplex Printing Press Co. and 
the Bedford Stone Cutters cases, it was held 
that the prohibition: of §6 of the Clayton Act. 
did not extend to illegal combinations or con- 
spiracies in restraint of trade, which the con- 
certed action taken by the labor unions in these 
cases was held to be, and that the restrictions 
of § 20 of the Clayton Act upon the injunction 
applied only to actual disputes between an em- 
ployer and his employees, with respect to the 
terms or conditions of their own employment, 
and did not extend to acts of labor unions, boy- 
cotting the product of an employer by whom 
they were not employed. Cf. New Negro Al- 
liance v. Sanitary Grocery Co., 303 U.S, 552. 


2 The assertion that the decision in the First 
Coronado case rests on the ground that ‘‘pro- 
duction, as such—in that case, coal mining—was 
not interstate commerce’’ is neither supported 
by the opinion in that case nor by its subsequent 
interpretation by this Court. See A. L. A. 
Schechter Poultry Co. v. United States, 295 U.S. 
495, 548; National Labor Relations Board v. 
Jones & Laughlin S. Co., 301 U. S. 40. See 
note 9, supra. Cf. The Sunshine Anthracite 
Coal Co. v. Adkins, No. 804 this Term, decidea 
May 20, 1940. The opinion recognized that the 
cessation of production of the coal prevented 
interstate commerce in the coal but held that 
it did not violate the Sherman Act because the 
effect on the commerce was ‘‘indirect,’’ to which 
it was thought the Sherman Act did not apply. 
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to burn the loaded cars, did not necessarily 
imply an intent to restrain the commerce, 
alfhough concededly interstate shipments 
and the filling of interstate orders for coal 
were necessarily ended by the stoppage of 
mining operations arid the destruction of 
the loaded cars. It perhaps suffices for 
present purposes to say that if the strike 
in the Coronado case was not within the 
Sherman Act because its effect upon the 
commerce was “indirect” and because the 
‘Sntentioh” to shut down the mine and de- 
stroy the cars of coal destined for an inter- 
state shipment, did not imply an “intention 
to obstruct interstate commerce,” then the 
like tests require the like decision here. 

But we are not relegated to so mechanical 
an application of these cryptic phrases in 
the application of the Sherman Anti-Trust 
Act, for the Court has since so interpreted 
them as to give to the phrase “restraint 
of trade or commerce” a meaning and con- 
tent consonant with the legislative and judi- 
cial history of the Act to which we have 
referred. In the Leather Workers case, 
supra, the Court was again called on to de- 
termine whether a local strike in a factory 
which prevented shipment of its product in 
filling interstate orders of substantial vol- 
ume violated the Sherman Act. As in the 
First Coronado case the Court held that the 
restraint was not .one prohibited by the 
Sherman Act. It pointed out, page 469, that 
there has been no‘ attempt, as in Loewe vw. 
Lawlor, to boycott the sale of complainant’s 
products. in other states, and that if the 
interruption of interstate shipments result- 
ing from a local factory strike aimed at 
compelling the emplover to yield to union 
demands were deemed within the sweep of 
the Sherman Act, “The natural, logical and 
inevitable result will be that every strike in 
any industry or even in any single factory 
will be within the Sherman Act and subject 
to Federal jurisdiction providing any ap- 
preciable amount of its product enters into 
interstate commerce,” page 471. After dis- 
cussing the cases which had given currency 
to the notion that the Sherman Act, where 
the combination or conspiracy is not formed 
with the “intent to restrain trade or com- 
merce,” is to be applied only to those re- 
straints characterized as “direct,” the Court 
said, page 471: 

“This review of the cases makes it clear that 
the mere reduction in the supply of an article to 
be shipped in interstate commerce, by the ille- 
gal or tortious prevention of its manufacture, is 
ordinarily an indirect and remote obstruction 
to that commerce. It is only when the intent 
or necessary effect upon such commerce in the 
article is to enable those preventing the manu- 
facture to, monopolize the supply, control its 
price or discriminate as between its would-be 
purchasers, that the unlawful interference with 


its manufacture can be said directly to burden 
interstate commerce.”’ 
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And the Court added, 

“The record is entirely without evidence or. 
circumstances to show that the defendants in 
their conspiracy to deprive the complainants of 
their workers were thus directing their scheme 
against interstate commerce.’’ 


It was thus made apparent that in saying 
that “indirect obstructions” to commerce 
were not condemned by the Sherman Act 
where the conspiracy is not directed at that 
commerce, the Court was not seeking to 
apply a purely mechanical test of liability, 
but was using a shorthand expression to 
signify that the Sherman Act was directed 
only at those restraints whose evil conse- 
quences are derived from the suppression 
of competition in the interstate market, so 
as “to monopolize the supply, control its 
price or discriminate between its would-be 
purchasers.” And in speaking of intent as 
a prerequisite to liability under the Act 
where the restraint to interstate commerce 

“indirect” it meant no more than that the 
conspiracy or combination must be aimed 
or directed at the kind of restraint which 
the Act prohibits or that such restraint is 
the natural and probable consequences of 
the conspiracy. 

This was again pointed out in the Second 
Coronado case, supra, 310, where upon a re- 
trial of the case on amended pleadings it 
appeared that “the purpose of the destruc- 
tion of the mines was to stop the production 
of non-union coal and prevent its shipment 
to markets of other states than Arkansas, 
where it would by competition tend to re- 
duce the price of the commodity and affect 
Pecans ‘the maintenance of wages for 
union labor in competing mines, ........ 
Bh Court declared such a restraint to be 

“direct violation of the Sherman Act.” 
The like distinction was taken and explana- 
tion made in the Bedford Stone case, supra, 
pp. 46, 49, where the restraint consisted in 
the refusal of the unions to -work on stone 
shipped interstate from an open shop quarry 
after its interstate journey to the purchaser 
had ended, and where it appeared that the 
purpose of the strike was to prevent the 
interstate sale of the stone in competition 
with the product of HUIGnIZES producers. 
Cf. Levering & G. Co. v. Morrin, supra. 


[Sherman Act Not a Policing Statute] 


These cases show that activities of labor 
organizations not immunized by the Clayton 
Act are not necessarily violations of the 
Sherman Act. Underlying and implicit in 
all of them is recognition that the Sherman 
Act was not enacted to police interstate 
transportation, or to afford a remedy for 
wrongs, which were actionable under state 
law, and result from combinations and con- 
spiracies which fall short, both in their pur- 
pose and effect, of any form of market 
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control of a commodity, such as to “monop- 
olize the supply, control its price, or dis- 
criminate between its would-be purchasers.” 
These elements of restraint of trade, found 
to be preseht in the Second Coronado case 
and alone to distinguish it from the First 
Coronado case and the Leather Workers case, 
are wholly lacking here. We do not hold 
that conspiracies to obstruct or prevent 
transportation in interstate commerce can 
in no circumstances be violations of the 
Sherman Act. Apart from the Clayton Act 
it makes no distinction between labor and 
non-labor cases. We only hold now, as 
we have previously held both in labor and 
non-labor cases, that such restraints are 
not within the Sherman Act unless they are 
intended to have, or in fact have, the effects 
on the market on which the Court relied 
to establish violation in the Second Coronado 
case. Unless the principle of these cases is 
now to be discarded, an impartial applica- 
tion of the Sherman Act to the activities of 
industry and labor alike would seem to 
require that the Act be held inapplicable to 
the activities of respondents which had an 
even less substantial effect on the competi- 
tive conditions in the industry than the 
combination of producers upheld in the 
Appalachian Coal case and in others on 
which it relied.™ 


[Conclusion] 


If, without such effects on the market, we 
were to hold that a local factory strike, 
stopping production and shipment of its 
product interstate, violates the Sherman law, 
practically every strike in modern industry 
would be brought within the jurisdiction of 
the federal courts, under the Sherman Act, 
to remedy local law violations. The Act 
was plainly not intended to reach such a 
result, its language does not require it, and 
the course of our decisions precludes it. 
The maintenance in our federal system of a 
proper distribution between state and na- 
tional governments of police authority and 
of remedies private and public for public 
wrongs is of far-reaching importance. An 
intention to disturb the balance is not lightly 
to be imputed to Congress. The Sherman 
Act is concerned with the character of the 
prohibited restraints and with their effect 
on interstate commerce. It draws no dis- 
tinction between the restraints effected by 
violence and those achieved by peaceful but 
oftentimes quite as effective means. Re- 


-28 It is said to be anomalous to hold employers 
subject to the Labor Act because their unfair 
practices would prevent the shipment of their 
goods in interstate commerce, and at the same 
time to hold that the activities of employees 
which amount to a ‘‘direct and intentional ob- 
struction’”’ to interstate movement of goods, not 
to be within the meaning of ‘“‘restraint of trade 


straints not within the Act, when achieved 
by peaceful means, are not brought within 
its sweep merely because, without other dif- 
ferences, they are attended by violence. 


Affirmed. 


[Dissenting Opinion] 


Mr. Chief Justice Hucues (dissenting): 
The undisputed facts will bear a brief repeti- 
tion, for upon an appreciation of their true 
import hinges the application of the Sherman 
INCE 

As the Circuit Court of Appeals said, the 
evidence disclosed a “sit-down strike in its 
most aggravated and illegal form.” When 
the Union demanded a closed shop agree- 
ment and, on its refusal, declared the strike, 
only eight of the Company’s twenty-five 
hundred employees were members of the 
Union. The Company’s plant was seized 
and held for several weeks. Its machinery 
and equipment were “wantonly demolished 
or damaged to the extent of many thousands 
of dollars.” 

There was not merely a stoppage of pro- 
duction, but there was also a deliberate 
prevention of the shipment of finished goods 
to customers outside the State. This was 
not simply the result of thé occupation of 
the plant but was due to the repeated and 
explicit refusals of the Union to permit the 
shipment. These goods amounted to 134,000 
dozens of finished hosiery, of the value of 
about $800,000, of which 80 per cent, as 
respondents well know, were ready for ship- 
ment in interstate commerce. The evidence 
is that the Company’s representative thus 
besought the Union’s president: 

“‘We have orders on hand from customers all 
over the country which we can fill with mer- 
chandise which we have on hand at the plant. 
Will you permit us to go into the plant for the 
sole purpose of removing that finished mer- 
chandise so that we can ship it against orders?”’ 


The Union’s president emphatically an- 
swered: 
“No, not until this strike is settled.’’ 


There was thus a direct and intentional 
prevention of interstate commerce in the 
furtherance of an illegal conspiracy. This, 
T take it, the opinion of the Court concedes. 
Whatever vistas of new uncertainties in the: 
application of the Sherman Act the present 
decision may open, it seems to be definitely 
determined that a conspiracy of workers, or 


or commerce,’’ under the Sherman Act. If any 
other answer than a comparison of the legis- 
lative history and objectives of the two acts, 
and our decisions under them, were needed, it 
seems obvious that the Sherman Act cannot be 
said to subject employees to a liability which 
it does not impose on employers or others. 
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for that matter of others, to obstruct or 
prevent the shipment or delivery of goods 
in interstate commerce to fill orders of the 
customers of a manufacturer or dealer is not 
a violation of the Sherman Act. With that 
conclusion I cannot agree. 

The argument has been pressed in this 
case, and in other recent cases, that the 
Sherman Act does not apply to labor unions. 
The Court finds that argument untenable, 
referring to our decisions to the contrary 
and to the failure of repeated attempts to 
persuade Congress to exclude labor organiza- 
tions from the operation of the Act. _Re- 
spondents’ argument ‘for immunity under 
the terms of Sections 6 and 20 of the Clayton 
Act* has also been found unavailing. Sec- 
tion 6 declares that “the labor of a human 
being is not a commodity or article of com- 
merce” and that nothing in anti-trust laws 
shall be construed to forbid the existence 
and operation of labor organizations insti- 
tuted for the purpose of mutual help, “or 
to forbid or restrain individual members of 
such organizations from lawfully carrying 
out the legitimate objects thereof; nor shall 
such organizations, or the members thereof, 
be held or construed to be illegal combina- 
tions or conspiracies in restraint of trade, 
under the anti-trust laws.” The reference 
in the last clause to “such organizations” 
has manifest reference to what precedes, 
and the immunity conferred is only with 
respect to the “lawfully carrying out” of 
their “legitimate objects.” Section 20 for- 
bids the granting of injunctions prohibiting 
persons “singly or in concert” from “termi- 
nating any relation of employment,” or from 
engaging in described activities of persua- 
sion, etc., when these are “peaceful and law- 
ful’; or “from peaceably assembling in a 
lawful manner, and for lawful purposes.” 
The inapplicability of these provisions is 
apparent. 

But while the Clayton Act does not give 
the immunity desired by respondents, and 
labor unions are found by the Court to be 
within the purview of the Sherman Act “ 
some extent and in some circumstances,” 
the Act is construed as not embracing the 
direct and deliberate interference with inter- 
state commerce that is here disclosed. I 
think that this construction of the statute is 
too narrow. 

Section one of the Sherman Act? condemns 
as illegal every “combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several 
States, or with foreign nations.” ‘“Con- 
spiracy” is a familiar term of art and means 
a combination of two or more persons by 
concerted action to accomplish an unlawful 
purpose, or some purpose not in itself un- 
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lawful by unlawful means. There was plainly 
a conspiracy here. To “restrain” is to hold. 
back, repress, obstruct,—to hinder from 
liberty of action. Manifestly there was re- 
straint in. this case. What then is the 
significance of the term “commerce” as used 
in the Act? Adopting the language of the 
Constitution, Congress evidently used the 
term in its constitutional sense. “Commerce” 
is intercourse; in its most limited meaning 
it embraces traffic. Gibbons v. Ogden, 
Wheat. 1, 189. “Commerce” manifestly 
covers the shipment and transportation of 
commodities across state lines to execute 
contracts of sale. The term “commerce,” 
we said in Second Employers’ Liability Cases, 
223 U. S. 1, 46, “embraces commercial inter- 
course in all its branches, including trans- 
portation of passengers and property by 
common carriers whether carried on by 
water or by land.” 


As the instant case falls directly within 
the language of the Sherman Act in its 
natural import, the question is whether that 
language has been, or should be, so nar- 
rowed by judicial construction as to exclude 
from its application the conspiracy and re- 
straint here found. The scope of this ques- 
tion is not only limited by the conclusion 
of the Court that labor unions sare not 
excepted from the Act but also by the 
Court’s rejection of the bases of the decision 
of the court below. Thus the immediacy of 
the effect of respondents’ action upon inter- 
state commerce is admitted, and the argument 
that the interdicted shipments constituted 
but a small part of the “total national out- 
put in the industry” is dismissed as irrelevant. 
This ruling necessarily follows from the 
reasoning of our decisions under the Na- 
tional Labor Relations Act. In National 
Labor Relations Board v. Fainblatt, 306 U. S. 
606, we said that 


“The exercise of Congressional power under the 
Sherman Act... has never been thought to be 
constitutionally restricted because in any par- 
ticular case the volume of the commerce affected 
may be small.”’ 


Here, the volume affected was very sub- 
stantial although it was but a _ small 
proportion of the entire traffic in similar 
commodities. Again, the Court rejects the 
conclusion of the court below that the evi- 
dence did not sustain a finding that re- 
spondents intended to prevent the shipment 
of the goods. The contrary, as we have 
seen, was clearly shown. 


Nor does the “rule of reason” aid respond- 
ents.’ The test of reasonableness under that 
rule is the effect of the agreement or com- 
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bination, not the motives which ipspire if 
Leaders of industry have been taught in 
striking fashion that when the Court finds 
that they have combined to impose a direct 
restraint upon interstate commerce, their 
benevolent purposes to promote the interest 
of the industry, or to rescue it from a dis- 
tressful condition, will not save them even 
from criminal prosecution for violation of 
the Sherman Act. Sce United States wv. 
Socony-Vacuum Oil Co., decided May 6, 1940. 
If labor unions are not ex¢epted from the 
Act, and they have acted outside the legiti- 
mate field contemplated by the Clayton Act, 
the impartial enforcement of the law would 
seem to require that the same doctrine be 
applied to them. In that view, the purpose 
of respondents to promote the interests of 
labor organization cannot be deemed to jus- 
tify the direct and intentional restraint they 
imposed upon interstate commerce. The 
opinion of the Court does not appear to 
hold otherwise. From no point of view, as 
it seems to me, can the restraint be regarded 
as reasonable. 

Why then should the Sherman Act be 
construed to be inapplicable? It is said that 
the Act was not aimed at “policing” inter- 
state transportation. But this would seem 
to be a statement of result rather than a 
justification for reaching it. If “policing” 
mieans the protection of interstate transpor- 
tation from unlawful conspiracies to restrain 
it, it would seem that the Sherman Act 
provides that protection. The fact that 
various statutes have been passed by Con- 
gress to prevent the transportation of ar- 
ticles deemed to be injurious does not 
indicate the contrary, for these are statutes 
restricting the right of transportation in or- 
der to protect the public, while the Sherman 
Act is aimed at securing the freedom of 
transportation in lawful commerce. 

The question whether a conspiracy to pre- 
vent transportation in interstate commerce 
was within the Sherman Act came before 
the circuit courts not long after the Act was 
passed. In United States v. Workingmen’s 
Amalgamated Council, 54 Fed. 994, it ap- 
peared that in consequence of a difference 
between the warehousemen in New Orleans 
and their employees and the principal dray- 
men and their subordinates, a strike was 
called by labor associations which enforced 
“4 discontinuance of labor in all kinds of 
business, including the business of transpor- 
tation of goods and merchandise which were 
in transit through the City of New Orleans, 
from state to state, and to and from foreign 
countries.” By the intended effect of the 
defendants’ actions, “not a bale of goods 
constituting the commerce of the country 
could be moved.” District Judge Billings, 
sitting in the Circuit Court, concluded that 
there was no question “but that the combi- 


nation of the defendants was in restraint 
of commerce” and hence a violation of the 
Sherman Act. Jd., pp. 999, 1000. An in- 
junction was granted and the order was 
affirmed by the Circuit Court of Appeals. 
57 Fed. 85. 

A similar view was apparently entertained 
by Circuit Judge Taft and Circuit Judge 
Lurton. See Thomas v. Cincinnati, N. O. & 
T. P. Ry. Co,, 62 Fed. 803, 821. It was noted 
in that case that a-conspiracy to prevent 
transportation might result in the paralvsis 
of interstate commerce. Id., p. 822. 

In the case of United States v. Debs, 64 
Fed. 724, the United States brought suit to 
enjoin those engaged in a conspiracy to 
interfere with transportation upon several 
railroads, and an injunction having been is- 
sued and disobeyed, contempt proceedings 
were instituted. The question was whether 
the federal court had jurisdiction to issue the 
injunction. Circuit Judge Woods found that 
it had and based his decision upon the Sher- 
man Act. After stating that the original 
design of the Act to suppress trusts and 
monopolies created by contractor combina- 
tion in the form of trust, which would be of 
a contractual character, was adhered to, the 
court thought it equally clear that “a further 
and more comprehensive purpose” came to 
be entertained and was embodied in the final 
form of the enactment. The Act extended 
to conspiracies in the sense of the law and, 
citing the decisions showing the constitu- 
tional scope of the term “commerce” and its 
application to transportation, the court 
found no reason for thinking that the term 
as used in the Sherman Act was “less com- 
prehensive.” Jd., pp. 747-751. 

Tt is true that when the Debs case came 
to this Court on a petition for habeas corpus, 
the decision sustaining the jurisdiction of 
the federal court to entertain the suit by the 
United States was placed upon the ground 
that the United States, having the full at- 
tributes of sovereignty within the limits of 
its granted powers, had among those the 
power over interstate commerce and over 
the transmission of the mails and was en- 
titled to remove everything put upon high- 
ways, natural or artificial, to obstruct the 
passage of interstate commerce or the car- 
rying of the mails. 158 U. S. 564. But while 
the gos chose that broad ground for sus- 
tainfhe jurisdiction, it was careful not to 
intimate disagreement with the basis of the 
decision in the Circuit Court as to the ap- 
plication of the Sherman Act. Referring to 
that decision, and to the Sherman Act, the 
Court said: ‘We enter into no examination 
of the act of July 2, 1890, c. 647, 26 Stat. 209, 
upon which the Circuit Court relied mainly 
to sustain its jurisdiction: It must not be 
understood from this that we dissent from 
the conclusions of that court in reference to 
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the scope of the act, but simply that we pre- 
fer to rest our judgment on the broader 
ground which has been discussed in this 
opinion, believing it of importance that the 
principles underlying it should be fully stated 
and affirmed.” IJd., p. 600. 

In Loewe v. Lawlor, 208 U. S. 274, in hold- 
ing that the Sherman Act applied to labor 
unions, the Court cited in support of its 
reasoning the case of United States v. Work- 
ingmen’s Amalgamated Council, supra, quot- 
ing the statement of District Judge Billings 
in describing the New Orleans conspiracy: 
“One of the intended results of their combined 
action was the forced stagnation of all the com- 
merce which flowed through New Orleans. This 
intent and combined action are none the less 
unlawful because they included in their scope 
the paralysis of all other business within the 
city as well.’’ 


That “forced stagnation” was the obstruc- 
tion of interstate transportation. The Court 
in the Loewe case also quoted in full the 
observation in the Debs case that the Court 
should not be understood as dissenting from 
the conclusions of the circuit court as to 
the scope of the Sherman Act. And this 
Court, still considering the application of 
that Act to labor unions, then quoted what 
had been said by Mr. Justice Brewer in the 
Debs case (supra, p. 581) with respect to 
obstructions to interstate commerce, as fol- 
lows: : 

“It is curious to note the fact that in a large 
proportion of the cases in respect to interstate 
commerce brought to this court the question 
presented was of the validity of state legislation 
in its bearings upon interstate commerce, and 
the uniform course of decision has been to de- 
clare that it is not within the competency of a 
State to legislate in such a manner as to ob- 
struct interstate commerce. If a State, with its 
recognized powers of sovereignty, is impotent 
to obstruct interstate commerce, can it be that 
any mere voluntary association of individuals 
within the limits of that State has a power 
which the State itself does not possess?’’ Loewe 
v. Lawlor, supra, pp. 303, 304. 


In the light of these decisions of the circuit 
courts and of the significant and unanimous 
expressions by this Court, the argument 
seems to be untenable that the Sherman Act 
has been regarded as not extending to con- 
spiracies to obstruct or prevent transporta- 
tion in interstate or foreign commerce. On 
the contrary, I think that hitherto it has not 
been supposed that such conspiracies lay 
outstde the Act. 

With this background we come to the 
question whether the application of the 
Sherman Act in the instant case, which 
would otherwise appear to be required by 
its comprehensive terms, has been precluded 
by our decisions in labor cases. The view 
is announced that the Sherman Act was 
not directed at those restraints which fall 
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short of any form of market control of a 
commodity, such as to monopolize the sup-- 
ply, control its price, or discriminate be- 
tween its would-be purchasers. That is, in 
short, that it does not apply to the direct 
and intentional obstruction or prevention 
of the shipment or transportation of goods 
to fill the orders of customers in interstate 
commerce such as we have here. I do not 
read our decisions as either requiring or 
justifying such a judicial limitation of the 
provisions of the Act. Rather, I believe, 
they point to a contrary conclusion. 
. While Loewe v. Lawlor, supra, was the 
case of a boycott, the principle applied was 
not limited to that sort of restraint but was 
as broad as the terms of the Act. The Court 
not only did not exclude obstruction of 
interstate shipments from being regarded 
as a violation of the statute but drew upon 
the decisions which had involved such ob- 
struction to support its general conclusion. 
The Court considered the means employed 
in the Loewe case as constituting a direct 
restraint, but plainly those means were not 
deemed to be exclusive of other means in- 
cluding those which had been employed in 
the caseseavhich the Court cited. The same 
may be said of other boycott cases. See 
Duplex Printing Company v. Deering, 254 
U. S. 443; Bedford Cut Stone Company v. 
Journeymen Stone Cutters Association, 274 
WSs 37 

In Gompers v. Buck Stove & Range Co., 
221 U. S. 418, 438, the Court, referring to 
Loewe v. Lawlor, emphasized the compre- 
hensiveness of the Sherman Act, saying: 


“In Loewe v. Lawlor, 208 U. S. 274, the stat- 


-ute was held to apply to any unlawful com- 


bination resulting in restraint of interstate 
commerce. In that case the damages sued for 
were occasioned by acts which, among other 
things, did include the circulation of advertise- 
ments. But the principle announced by, the 
court was general. It covered any illegal means 
by which interstate commerce is restrained, 
whether by unlawful combinations of capital, or 
unlawful combinations of labor; and we think 
also whether the restraint be occasioned by un- 
lawful contracts, trusts, pooling arrangements, 
blacklists, boycotts, coercion, threats, intimida- 
tion, and whether these be made effective, in 


whole or in part, by acts, words or printed 
matter.’’ 


Moreover, of what avail is it to interdict 
boycotts or to assure a free market, that 
is, to secure freedom in obtaining customers, 
and yet to leave unprotected the right to 
ship goods to the customers who are thus 
obtained? Of what advantage is it to solicit 
orders freely in interstate commerce if they 
cannot be filled? The freedom of interstate 
movement—immunity from conspiracies di- 
rectly to restrain shipment and delivery— 
lies at the very base of a free market and 
the untrammeled making of sales. 
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The First Coronado Company case (259 
U. S. 344), chiefly relied upon, does not 
seem to afford an adequate basis for the 
broader ruling now made. That decision 
was centered upon the point that produc- 
tion, as such,—in that case, coal mining,— 
was not interstate commerce, and that ob- 
struction to coal mining through a: strike 
was not in itself a direct obstruction to 
interstate commerce. Jd., pp. 407, 408. And 
it was deemed to be necessary to go further 
and find an “intent to injure, obstruct or 
restrain interstate commerce” in order to 
bring the case within the Sherman Act. The 
evidence was found insufficient to show 
such an intent. Thus, the Court did not 
decide that a direct and intentional obstruc- 
tion of interstate commerce was not a vio- 
lation of the Act. In the Second Coronado 
Company case (268 U. S. 295), evidence of 
that intent was supplied and the Court ac- 
cordingly set aside a judgment in favor of 
the local union. It is true that the Court, 
in dealing with the purpose of the local 
union, found that it was to stop the pro- 
duction of non-union coal and prevent its 
shipment to markets of other States, where 
by competition it would tend to reduce the 
price of the commodity and affect injuriously 
the maintenance of wages for union labor 
in competing mines. But the interstate 
commerce that was thus found to be di- 
rectly and intentionally obstructed was the 
shipment of the coal, and whether the pur- 
pose was to maintain unionization in other 
States, or within the same State, would not 
seem to be material, so long as the inter- 
state commerce in either case js directly 
and intentionally prevented. 

The Court in the Second Coronado Com- 
pany case not only decided the particular 
case but laid down the general principle as 
follows: “But when the intent of those un- 
lawfully preventing the manufacture or 
production is shown to be to restrain or con- 
trol the supply entering and moving in 
interstate commerce, or the price of it in 
interstate markets, their action is a direct 
violation of the Anti-Trust Act.” Jd., p. 310. 
The use of the disjunctive is significant. 

The ruling of the First Coronado Company 
case as to a mere stoppage of production, 
in the absence of proof of a direct and in- 
tentional obstruction of interstate commerce, 
was repeated in the case of United Leather 
Workers v. Herkert Company, 265 U. S. 457. 
But the dictum from the opinion in that 
case, which the Court quotes in its present 
opinion, must be read in connection with 
what immediately follows where the Court 
pointed out that there was no direct inter- 
ference by the defendants in the Herkert 
case “with the interstate transportation” of 
the goods of the plaintiff company. Any 
doubt as to the true import of the Coronado 


and Herkert cases is set at rest by this 
Court’s construction of these decisions in 
the case of Bedford Cut Stone Company v. 
Journeymen Stone Cutters Association, supra. 
There the Court emphasized the point as 
to the absence of direct interference with 
interstate transportation in the earlier cases, 
saying (274 U. S. pp. 47, 48): 

“The case, therefore, is controlled, not by 
United Mine Workers v. Coronado Co., supra, 
[259 U. S. 344] and United Leather Workers v. 
Herkert, 265 U. S. 457, as respondents contend, 
but by others presently to be discussed. In the 
United Leather Workers case, it appeared that 
the strikes were leveled only against production, 
and that the strikers (p. 471) ‘did nothing which 
in any way directly interfered with the inter- 
state transportation or sales of the complainants’ 
product’; and the decision rests upon the ground 
that there was an entire absence of evidence or 
circumstances to show that the defendants, in 
their conspiracy to coerce complainants, were 
directing their scheme against interstate com- 
merce. United Mine Workers v. Coronado Co., 
supra, pp. 408-409, is to the same effect.”’ 


And the general principle set forth in the 
Second Coronado Company case, as above 
quoted, was reiterated. ~ 

In Levering & Garrigues Company v. Mor- 
rin, 289 U. S. 103, 107, there was no show- 
ing of a direct or intentional restraint of 
interstate commerce. But in Local 167 v. 
Umted States, 291 U. S. 293, the evidence 
showed a conspiracy “to burden the free 
movement of live poultry into the metro- 
politan area” in New York. The Court said: 
“The interference by appellants and others with 
the unloading, the transportation, the sales by 
marketmen to retailers, the prices charged and 
the amount of profits exacted operates sub- 
stantially and directly to restrain and burden 
the untrammeled shipment and movement of 
the poultry while unquestionably it fs in inter- 
state commerce.’’ Id., p. 297. 


Thus it was “the untrammeled shipment 
and movement” which, when found to be 
directly and intentionally restrained, was 
held to constitute violation of the Sherman 
Act. 

Suppose, for example, there should be a 
conspiracy among the teamsters and truck 
drivers in New York City to prevent the 
hauling of goods and their transportation 
in interstate commerce, can it be doubted 
that the Sherman Act would apply? Would 
it not be essentially the same sort of ob- 
struction of interstate commerce as was 
found to have been effected in United States 
v. Workingmen’s Amalgamated Council, su- 
pra, where the transportation of goods in 
New Orleans in interstate commerce was 
tied up? There the defendants paralyzed 
local business and their object was to bene- 
fit themselves in their dealings with their 
employers, but to attain that end they 
directly and intentionally obstructed- the 
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movement of goods in interstate commerce 
and thus came within the interdiction of 
the Act. The fact that the defendants in 
the instant case are not teamsters can make 
no difference as it is the direct and inten- 
tional prevention of interstate commerce 
that turns. the scales. J 

Our decisions have said much of the “free 
flow” of interstate commerce. What is this 
metaphor of an interstate stream protected 
in its flow by the Sherman Act but a striking 
way of describing the movement of goods 
by untrammeled shipments in pursuance of 
freely negotiated sales? 

It was to protect this free movement from 

being obstructed by industrial strife through 
the denial of collective bargaining that Con- 
gress passed the National Labor Relations 
Act. In sustaining the validity of that Act 
we referred to our decisions with respect 
to the conduct of employees engaged in 
production, summing up the matter in this 
way: 
“And in the second Coronado case the Court 
ruled that while the mere reduction in the sup- 
ply of an article te be shipped in interstate 
commerce by the illegal or tortious prevention 
of its manufacture or production is ordinarily 
an indirect and remote obstruction to that com- 
merce, 
unlawfully preventing the manufacture or pro- 
duction is shown to be to restrain or control 
the supply entering and moving an interstate 
commerce, or the price of it in interstate mar- 
kets, their action is a direct violation of the 
Sherman Act.’ ”’ 


National Labor Relations Board v. Jones & 
Laughlin Steel Corporation, 301 U. S. 1, 40. 
It is true that in that case we were consider- 
ing the power of Congress over interstate 
commerce, but we were pointing to the 
exercise of that power in the Sherman Act, 
with respect to which we had previously 
said “that Congress meant to deal compre- 
hensively and effectively with the evils re- 
sulting from contracts, combinations and 
conspiracies in restraint of trade, and to 
that end to exercise all the power it pos- 
sessed.” Atlantic Cleaners & Dyers v. United 
States, 286 U. S. 427, 435. That power, and 
its exercise, should not be deemed to fall 
short of the protection of the interstate ship- 
ment of goods from conspiracies to impose 
a direct restraint upon it. 

The attempt in the court below to dis- 
tinguish between the use of the word “affect” 
in the National Labor Relations Act and 
the word “restraint” in the Sherman Act is 
ineffectual as it fails to take note of the fact 
that the word “affect” was construed as 
purporting “to reach only what may be 
deemed to burden or obstruct” interstate 
or foreign commerce, and hence under the 
familiar principle “that acts which directly 
burden or obstruct interstate or foreign 
commerce, or its free flow, are within the 
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nevertheless when the ‘intent of those ~ 


reach of the congressional power,’ the 
statute» was upheld. National Labor Rela- 
tions Board-v. Jones & Laughlin Steel Cor- 
poration, supra, pp. 31, 32. 

The evil sought to be remedied by the 
National Labor Relations Act was the in- 
terruption of interstate commerce primarily 
by the prevention of the free shipment and 
delivery of goods in that commerce, and 
hence it has been applied to those cases 
where industries are of such a character 
that the prohibited unfair labor practices 
would naturally have the effect of interrupt- 
ing the movement of commodities between 
the States. See, e. g., National Labor Rela- 
tions Board v. Fruehauf, 301 U. S. 49, 53, 54; 
National Labor Relations Board v. Friedman- 
Harry Marks Co., 301 U. S. 58, 72, 73; Santa 
Cruz Fruit Packing Co. v. National Labor 
Relations Board, 303 U. S. 453, 468; Consoli- 
dated Edison Company v. National Labor 
Relations Board, 305 U. S. 197, 221. In 
National Labor Relations Board v. Fainblatt, 
supra, pp. 605, 606, we found that 
“interstate commerce was involved in the trans- 
portation of the materials to be processed across 
state lines to the factory of respondents and in 
the transportation of the finished product to 
points outside the state for distribution to pur- 
chasers and ultimate consumers,”’ 


and that “transportation alone across state 
lines is commerce within the constitutional 
control of the National Government’; and, 
having said that, we pointed to the pro- 
tective exercise of congressional power un- 
der the Sherman Act as not in any way 
restricted because the volume of the com- 
merce involved in such transportation was 
small. Id. 

It swould indeed be anomalous if, while 
employers are bound by the Labor Act be- 
cause their unfair labor practices may lead 
to conduct which would prevent the ship- 
ment of their goods in interstate commerce, 
at the same time the direct and intentional 
obstruction or prevention of such shipments 
by the employees were not deemed to be a 
restraint of interstate commerce under the 
broad terms of the Sherman Act. 

This Court has never heretofore decided 
that a direct and intentional obstruction or 
prevention of the shipment of goods in inter- 
state commerce was not a violation of the 
Sherman Act. In my opinion it should not 
so decide now. It finds no warrant for such 
a decision in the terms of the statute. I am 
unable to find any compulsion of judicial 
decision requiring the Court so to limit 
those terms. Restraints may be of various 
sorts. Some may be imposed by employers, 
others by employees. But when they are 
found to be unreasonable and directly im- 
posed upon interstate commerce, both em- 
ployers and employees are subject to the 
sanctions of the Act. 
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It is said that such a view would bring 
practically every strike in modern industry 
within the application of the statute. I do 
not agree. The right to quit work, the right 
peaceably to persuade others to quit work, 
the right to proceed by lawful measures 
within the contemplation of the Clayton Act 
to attain the legitimate objects of labor 
organization, is to my mind quite a different 
matter from a conspiracy directly and inten- 
tionally to prevent the shipment of goods 
in interstate commerce either by their illegal 
seizure for that purpose, or by the direct 
and intentional obstruction of their trans- 


portation or by blocking the highways of 
interstate intercourse, 

Once it is decided, as this Court does 
decide, that the Sherman Act does not ex- 
cept labor unions from its purview,—once 
it is decided, as this Court does decide, that 
the conduct here shown is not within the 
immunity conferred by the Clayton Act,— 
the Court, as it seems to me, has no option 
but to apply the Sherman Act in accordance 
with its express provisions. 

Mr, Justice McReynoips and Mr. Justice 
ROBERTS join in this opinion. 


(ff 56,040] United States of America v. American Potash and Chemical Corporation, 
Potash Company of America, United States Potash Company, N. V. Potash (Kali) 
Export Maatschappy, Harlan S. Emlaw, George F. Coope, Horace M. Albright, Harry H. 


Hollesen, Rene Gide, and Walter B. Howe. 


United States District Court, Southern District of New York. May 21, 1940. 
Proceedings under the Sherman Anti-Trust Act, commenced by the United States, 


are terminated by entry of a consent decree enjoining defendants from agreeing or con- 
spiring to fix or maintain the prices to be charged for potash and the condition or terms 
of sale, to refrain from competing with each other, to quote prices only on the basis of 
C.1I. F. certain ports, to refuse to sell potash to individual farmers, farm cooperatives or 
to fertilizer mixers not approved by defendants; provided, however, the decree shall not 
be construed to require defendants to make any sale in violation of any state law or to 
register thereunder. It is provided also that the decree shall not prohibit any of the 
individual defendants from doing any of -the above acts with respect to an individual 
business nor does it prohibit anything authorized by the Miller-Tydings Act or the 
Webb-Pomerene Act. 


Thurman Arnold, Assistant Attorney General; A. H. Feller; Robert E. Sher; Special 
Assistants to the Attorney General; Attorneys for Plaintiff. 


Hines, Rearick, Dorr & Hammond, Paul Speer, Attorneys for United States Potash 
Company and Horace M. Albright; Dean Acheson, H. Thomas Austern, Attorneys for 
Potash Company of America and George F. Coope; Fred N. Oliver, Attorney for 
American Potash and Chemical Corporation and Harlan S. Emlaw; Wright, Gordon, 
Zachry & Parlin, Thurlow M. Gordon, George Nebolsine, Attorneys for Harry H. Holle- 
sen and Rene Gide; Sullivan & Cromwell, Attorneys for Walter B. Howe; Attorneys for 
Defendants. 


Before CLancy, D. J. 


Final Decree 


The United States of America filed its 
bill herein on May 15, 1940; the defendants 
appeared and severally filed their answers 
to such bill, and asserted the truth of their 
answers and their innocence of any viola- 
tion of law; and no testimony having been 
taken, each of the defendants parties to 
this decree consented to the entry of this 
decree without any finding of fact, upon 
condition that neither such consent nor this 
decree shall be, or be considered, evidence 
or an admission or adjudication that such 
defendant has violated or is now violating 
any statute; and the United States of 
America by its counsel having consented to 
the entry of this decree and to each and 


every provision thereof upon such condi- 
tions, and having moved the court for this 
injunction, 

And the parties having filed with the 
Court documents relating to certain changes 
in the pricing practices of the corporate 
defendants, 

Therefore, it is ordered, adjudged and 
decreed as follows: 


I 
[Jurisdiction] 


That the court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
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to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supple- 
mental thereto. 


II 


[No Admission of Alleged Offense} 


That plaintiff, the United States of Amer- 
ica, not having offered any proof of its 
allegations that defendants have violated 
said antitrust laws, and defendants having 
denied each and every allegation, this court 
has not determined or adjudicated and by 
this decree does not determine and adjudi- 
cate that any of said defendants has vio- 
lated or is now violating any of such laws, 
or any other statute, or that any land or 
deposit held by any defendant under lease 
or otherwise has been or is now controlled 
by any combination in the form of an un- 
lawful trust or has been or is now the sub- 
ject of any contract or conspiracy in restraint 
of trade, or that any such land or deposit or 
the output thereof has been or is now the 
subject of any agreement or understanding 
to control the price or prices thereof; that 
this decree is issued solely to enjoin future 
conduct herein below specified and is not 
based upon any finding, determination, or 
adjudication that any right or statute has 
yet been or is now being violated; and that 
all prayers for other relief than that herein 
granted are denied. ; 


III 


[“Potash” Defined] 


Whenever the word “potash” is used 
herein, it shall be understood to include the 
following: 


High grade muriate of potash, containing a 
minimum of 60 per cent. of K,O; 

Muriates containing not less than 50 per cent. 
K,O; 

Sulphate of potash (commercial potassium sul- 
phate), containing 48 per cent. K,O more or less; 

Manure salts containing 25 to 30 per cent. K,O; 

Sulphate of potash magnesia, containing ap- 
proximately 25 to 27 per cent. K,O; 

Low grade imported potash salts ordinarily 
known and referred to as Kainit, containing ap- 
proximately 20 per cent. K,O. 


EV: 
[Activities Enjoined] 


The defendants, American Potash and 
‘Chemical Corporation, Potash Company of 
America, United States Potash Company, 
Harlan S. Emlaw, George F. Coope, Horace 
M. Albright, Harry H. Hollesen, Rene Gide 
and Walter B. Howe, and each of them, 
their successors, officers, directors, manag- 
ers, employees and agents, be and they 
hereby are, perpetually enjoined and re- 
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strained from agreeing, combining, or con- 
spiring among themselves or with any other 
producer of potash: 

1. To fix, determine, maintain or adhere to 
the prices to be charged for pofash, the terms or 
conditions of sale or the discounts to be allowed 
to various purchasers or classes of purchasers of 
potash; 

2. To refrain from competing with each other 
in the sale of potash; 

3. To quote prices only on the basis of C. I. F. 
certain ports or to select the ports which will be 
used for the purpose of such quotations; 

4. -To refuse to sell potash to individual farm- 
ers, farm cooperatives or to fertilizer mixers not 
recognized or approved by all of the defendants, 
provided that this decree shall not be construed 
to require any sale in violation of any state law 
or to require any defendant to register as a fer- 
tilizer dealer or mixer under any state law. 


[Activities Not Enjoined] 


Nothing contained herein shall be con- 
strued to restrain or prohibit any corporate 
defendant, its successors, officers, directors, 
managers, employees, or agents, from doing 
any of the foregoing with respect to the 
individual business of any such corporate 
defendant or its successors, or to restrain 
or prohibit any individual defendant from 
doing any of the foregoing with respect to 
the individual business of any producer or 
distributor of potash of which such indi- 
vidual defendant may bé an officer, director, 
manager, employee, or agent. Nor shall 
anything herein contained by construed to 
prohibit or restrain any agreement between 
a parent corporation and its subsidiary cor- 
poration, or any agreement between any 
corporate defendant party to this decree 
and any foreign corporation in which such 
defendant may own or control not less than 
50 per cent. of the outstanding capital stock 
or of which such defendant may have oper- 
ating management, or to prohibit or restrain 
any lawful conduct’of one or more defend- 
ants which is authorized or permitted by 
Section 1 of the Sherman Act as amended 
by the Act of August 17, 1937, commonly 
called the Miller-Tydings Act, or the Webb- 
Pomerene Act of April 19, 1918, C. 50, 40 
Stat. 517; 15 U.S. C. 61-65, or acts amenda- 
tory thereto. 

V 


[State or Federal Laws Inconsistent with 
Decree—Relief | 


If obligations are imposed upon, or rights 
granted to, the defendants, or any of them, 
by the laws or regulations of any state or 
of the Federal Government, which are in- 
consistent with the terms of this decree, 
the Court, upon application of the defend- 
ants or any of them and reasonable notice 
to the Attorney General, shall from time to 
time enter orders relieving such defendants, 
or any of them, from compliance with any 
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requirements of this decree in conflict with 
such laws or regulations; and the right of 
the defendants to make such applications 
and to obtain such relief is expressly granted. 


VI 
[Enforcement of Decree] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on the written 
request of the Attorney General or an Assist- 
ant Attorney General and on reasonable 
notice to the defendants made to the prin- 
cipal office of the defendants, be permitted 
(1) reasonable access, during the office 
hours of the corporate defendants, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of the defendants, relating to any of 
the matters contained in this decree, (2) sub- 
ject to the reasonable convenience of the 
corporate defendants and without restraint 
or interference from them, to interview 
officers or employees of the corporate de- 
fendants, who may have counsel present, 
regarding any such matters, and (3) the 
corporate defendants, on such request, shall 
submit such reports in respect of any such 
matters as may from time to time be rea- 
sonably necessary for the proper enforce- 
ment of this decree; provided, however, that 
information obtained by the means per- 
mitted in this paragraph shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
ment of Justice except in the course of legal 
proceedings in which the United States is a 
party or as otherwise required by law. 


[ 56,041] Sam Fredricks, et al. v. J. A. 


General for the State of Minnesota, et al. 


~ Minnesota Supreme Court, May 24, 1940. 


VII 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification thereof (including, but 
without being limited to, anv modification 
upon application of the defendants or any 
of them in order to conform this decree to 
any Act of Congress enacted or repealed 
after the date of entry of this decree), for 
the enforcement of compliance therewith 
and for the punishment of violations thereof. 

Any application by any party hereto under 
the provisions of this paragraph, shall be 
made in open court. upon notice to all of 
the parties hereto, and any of the parties 
hereto, upon such application, shall have 
the right and privilege of requiring the pro- 
duction of witnesses upon whose testimony 
such application is sought or opposed, and 
of examining .and cross-examining such 
witnesses in accordance with the rules of 
the Court. 


VIII 


[Territorial Limits of Decree] 


This decree shall have no effect with re 
spect to the operations or activities outside 
the United States, its territories and the 
District of Columbia, or to their operations 
and activities within the United States, its 
territories and the District of Columbia 
relating exclusively’ to acts and operations 
outside the United States, its territories and 
the District of Columbia. 


A, Burnquist, individually, and as Attorney 


The Minnesota Unfair Trade Practices Act does not unfairly discriminate between 
retailers who do business on a cash and carry basis with low overhead cost and those 
furnishing delivery and other services with a higher overhead cost since the Act exempts 
sales below cost made in good faith to meet the local prices of a competitor in same 


locality or trade area. 


Apparent omissions from the title of the Minnesota Unfair Trade Practices Act as 
printed in the se$sion laws are held not fatal to the Act. ° 


Syllabus 


1. The fair trade act (L. 1937, .c. 116, as 
amended by L. 1939, c. 403), does not dis- 
criminate unfairly between retailers (e.g. 
between those who do business on a “cash 
and carry” basis, with low overhead cost, 
and others with higher overhead) because, 


by its own terms, it expressly permits sales 
below cost “in an endeavor made in good 
faith to meet the local prices of a com- 
petitor.” 

2, Apparent omissions from the title of 
the act as printed in L. 1939, have no im- 
portance because the title of the act as 
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passed and approved included the repealed 
laws not mentioned in the act as published. 
Judgment affirmed. 


Opinion ; 

STONE, Justice: On the pleadings there 
was judgment of dismissal. Plaintiff ap- 
peals. 

This case is companion to McElhone v. 
Geror, No. 32443, the opinion in which is 
filed herewith. That decision is decisive 
also of most of this case, which differs 
from the other only in form, this being one 
for a declaratory judgment. Plaintiff prays 


for one denouncing the statute as unconstiz, 


tutional. 


[Act Held Not Discriminatory] 
1. There is no basis for plaintiff’s argu- 


ment that the law is unconstitutional be-' 


cause it discriminates unfairly, or fails 
properly to note the distinction between 
“Services rendered by a cash and carry 
establishment and those furnishing delivery 
and other services.” See Florida Dry Clean- 
ing and Laundry Board v. Everglades Laun- 
dry, Inc., 188 So. 380. 

The point is that the cost of doing busi- 
ness for the cash and carry store is neces- 
sarily lower than that of one selling on 


eredit and making delivery. Sufficient an- 
swer is furnished by the act itself in the 
exemption (L. 1939, c. 403, § 3(d)): of sales 
made by any merchant “in an endeavor 
made in ‘good faith to meet the local prices 
of a competitor * * * in the same locality 
or trade area.” 


[Omissions from Title of Act] 


2. There is argument that the statute 
must fall because § 3976-46 of Mason 1938 
Supp. is amended thereby but is not listed 
in the title as one of the sections to be 
amended. See “Editorial note” following 
§ 3976-41 of Mason Minn. St. 1940 Supp. 
wherein the same alleged defect is noticed. 
We find this position unsound because, 
though omitted from the 1939 law as pub- 
lished, § 3976-46 was among the sections 
listed in the title of the act as passed and 
approved. 

There is argument also that, although 
the title of the 1939 law purports to repeal 
L. 1937, c. 116, as amended: by L. 1937, 
c. 456, “the body of the act does not respond 
to that declared intent.”’ This point is not 
well taken in view of L. 1939, c. 403, §6, 
Mason Minn, St. 1940 Supp. § 3976-48. 


Judgment affirmed. 


[ff 56,042] Thomas McElhone v. Gerald R. Geror. 


Minnesota Supreme Court, May 24, 1940. 


The Minnesota Unfair Trade Practices Act prohibiting sales below cost for the pur- 
pose of destroying competition or injuring competitors is held constitutional. 


_ _ The fixing of minimum retail prices is within the police power of a state and is not 
violative of due process where a reasonable means is adopted. 


Sales below cost which have the effect of injuring competition may be prohibited 


regardless of intent. 


The provisions of the Minnesota Unfair Trade Practices Act defining “cost,” and the 
provisions declaring what shall be prima facie evidence of cost, are not unreasonable. 


The fact that the Minnesota Unfair Trade Practices Act speaks of “competitor as 
herein defined” and nowhere attempts such definition does not render the Act fatally 


indefinite. 


_ _A litigant is in no position to attack a statute on constitutional grounds until some 
right is actually threatened by the law or its attempted enforcement. 


Syllabus 


& 

1. A fair trade act (L. 1937, c. 116, as 
amended by L. 1939, c. 403) prohibiting 
sales below cost for the purpose or with 
the effect of injuring competitors and de- 
stroying competition, held the promotion 
of a policy within the police power of the 
state. 

2. The fixing of minimum prices in the 
retail trade, because a reasonable means of 
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furthering such policy, is not violative of 
due process. 

3. Because habitual sales below cost such 
as result in injury to competition may prop- 


‘erly be regarded by the legislature as detri- 


mental to public welfare, their prohibition 
regardless of intent is ‘not objectionable on 
constitutional grounds. 

4. For the purposes of law, it is not un- 
reasonable to define cost as “the actual cur- 
rent delivered invoice or replacement cost 
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whichever is lower plus the cost of doing 
business at said location by said vendor.” 

5. Nor is it unreasonable to make the 
manufacturers’ published list prices, less 
current discounts, plus cost of doing busi- 
ness, “prima facie evidence” of cost to the 
retailer. 


6. Nor to make cost of doing business for 
the twelve month period immediately pre- 
ceding prima facie evidence of current cost. 


7. Nor to make a sale at less than 10% 
above the manufacturers’ published list 
price, less discounts, or ih the absence of 
such list price, at less than 10% above the 
current delivered invoice or replacement 
cost, for the purpose or with the effect of 
injuring competitors, prima facie evidence 
of violation of the law. 


8. Even in criminal cases, a statute may 
properly shift to the accused the burden of 
going on with evidence in his own posses- 
sion or of facts within his own knowledge, 
where the result is but a reasonable aid to 
the prosecution and does not subject the 
accused to hardship or oppression. 


9. That the law permits specified sales 
in order to meet the local prices of a com- 
petitor in the “same locality or trade area” 
does not render it fatally indefinite. The 
phrases “same locality” and “trade area,” 
while without precise meaning of their own, 
are common and susceptible of application 
by and to evidence. ~ 

10. A litigant is in no position to attack 
a statute as unconstitutional until some con- 
stitutional right of his is actually threatened 
by the law or its attemped enforcement 

Affirmed. 


Opinion 
[Facts of Case] 


Stone, Justice: Suit for injynction. From 
the order overruling his demurrer to the 
complaint (the trial judge having certified 
the question as important and doubtful) 
defendant appeals. : 

Plaintiff and defendant are competitors 
in the retail grocery trade. The complaint 
alleges that defendant was selling goods “at 
less than the cost thereof, for the purpose 
and with the effect of injuring competitors 
and destroying competition, including the 
business of this Plaintiff.” The relief 
sought is an injunction, under L. 1937, 
c. 116, as amended by L. 1939, c. 403 (“An 
act to define and prohibit unfair sales and 
unfair competitive trade practices.”) 


[Constitutionality of Unfair Trade Practices 
Act in Issue] 

The demurrer puts in issue the constitu- 

tionality of the statute. In Great Atlantic & 

Pacific Tea Co. v. Ervin, 23 F. Supp. 70, the 


1937 law was held unconstitutional in sev- 
eral respects. To remove its defects, it was 
amended in 1939, and as amended is now 
challenged. 


[Analysis of Unfair Trade Practices Act] 


The law has three parts. The first applies 
to the manufacture, production or distribu- 
tion of commodities in general use or con- 
sumption. It prohibits price discrimination 
between different localities. The second 
applies to the “selling * * * of any com- 
modity, article, goods, wares or merchan- 
dise, in retail or wholesale trade.” Prohibited 
are sales “at less than the cost thereof * * * 
for the purpose or with the effect of injuring 
competitors and destroying competition.” 
Part Three provides penalties and author- 
izes injunctive relief. The second part is 
the one now attacked. It is said that the 
legislature has no constitutional power to. 
regulate prices in retail trade. The argu- 
ment is put upon the principle of freedom 
of contract, considered implicit in the guar- 
anty of due process of law in the Four- 
teenth Amendment to the federal, and Art. 
I, §7 of the state, constitution. There is 
also argument that the statute is unreason- 
able and arbitrary in operation. 


[Due Process of Law] 


1. Neither under the due process guaranty 
nor otherwise is the right to freedom of 
contract absolute. As with most other indi- 
vidual rights, it is qualified and limited by 
similar rights of others and those of govern- 
ment. Individual-liberty must vield to the 
conflicting interest of society, acting through 
sovereign government. Individual will must 
give way to that of government when the 
latter is expressed in declared policy, en- 
forced by constitutional means. 


This law purposes protection of retail 
trade against defined and detrimental prac- 
tices. Its method is to prohibit sales below 
cost when designed to injure, or in fact 
resulting in injury to, competition therein. 


Long has it been thought that a chief 
interest of government is freedom of trade. 
So government has long protected it, not 
only from the restraint of monopoly, but 
also the lesser hindrance of contracts in 
restraint of trade. In such policy is re- 
flected centuries of experience, resulting in 
the conclusion that in the interests of so- 
ciety competition should be unrestrained. 

All laws of a democracy are but expressions 
of a policy drawn, correctly or otherwise, 
from human experience. It is therefore to 
be expected that the policy they express 
will change as new experience teaches that 
old policy is mistaken either in factual basis 
or functioning. 
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It is apparent that the legislature has 
determined (the preamble of L. 1939, c. 403, 
is copied in the footnote*) that unrestricted 
competition has resulted in damage to the 
public interest. Hence, the restrictions, im- 
posed because in the judgment of the law- 
makers they would protect public welfare. 

The measure is definitely desjgned to pro- 
tect the weak against the strong. The 
strong have no unlimited constitutional 
power so to use their strength as to crush 
the weak. Therefore, in the field of trade, 
why is it not competent for a law bearing 
on all alike to bar an artificial and wholly 
harmful practice tending to eliminate the 
weak and leave the whole field to the strong? 


We see therein no violation of the consti-. 


tutional guaranties of due process. The 
independent merchant, small or large, is a 
legitimate object of legislative solicitude. 
It cannot be otherwise in view of his con- 
tribution to the building of, and his present 
place in, our economic structure. 

If the legislature may protect the public 
from harmful results of restraint of trade, 
we see no reason to deny a similar power 
to shield from the damaging effects of un- 
restricted competition. That attempt is but 
another evidence, either that experience is 
changing or that a conclusion drawn from 
experience is modified to fit new conditions. 
Implicit therein is the legislative conclusion 
that the absence of such restraints as are 
now imposed is, of itself, resulting in ~un- 
desirable and preventable restraint. “So far 
as due process is concerned, and in the 
absence of other constitutional restriction, 
a state is free to adopt whatever economic 
policy may reasonably be deemed to pro- 
mote public welfare, and to enforce that 
policy by legislation adapted to its purpose.” 
Nebbia v. New York, 291 U.S. 502, 54 S. Ct. 
505, 78 L. ed. 940, 89 A. L. R. 1469. 


[The Power to Fix Prices] 


2. Until recently it was thought, incor- 
rectly, that outside the field of businesses 
conducted under a franchise and enterprises 
which, historically, were considered subject 
to price regulation, the fixing of prices was 
permissible only where the business was “af- 
_ fected with a public interest.” Tyson & Bro. 
v. Banton, 273 U. S. 418, 47 S. Ct. 426, 71 L. ed. 
718, 58 A. L. R. 1236; Wiliams v. Standard 
O1l,<278s WieS2358491S ntl 15, 73ideted: 
287, 60 A. L. R. 596. That doctrine, which 


* “WHEREAS, the practice of selling certain 
items of merchandise below cost in order to at- 
tract patronage is generally a form of deceptive 
advertising and an unfair method of competition 
in commerce, and 

“WHEREAS, such practice causes commercial 
dislocations, misleads the consumer, works back 
to the prejudice of and against the farmer, di- 
rectly burdens and obstructs commerce, and 
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put price control in a different category 
from other forms of state regulation, has — 
been disapproved In Nebbia v. New York, 
supra, it was said: 

“Price control, like any other form of regula- 
tion, is unconstitutional only if arbitrary, dis- 
criminatory, or demonstrably irrelevant to the 
policy the legislature is free to adopt, and hence 
an unwarranted interference with individual 
liberty.” 78 L. ed. 958. 


In State v. McMasters, 204 Minn. 438, 283 
N. W. 767, we sustained L. 1937, c. 235, 
Mason Minn. St. 1927, 1940 Supp. § 5705-31— 
5705-38, (“An act to prevent unfair compe- 
tition and unfair trade practice in service 
trades,”) empowering the governor, after 
survey, to fix the minimum price of hair- 
cuts. 


[Intent to Injure Not Essential to 
Violation of Act] 


3. The present statute prohibits sales at 
less than cost for the purpose or with the 
effect of injuring competitors and destroy- 
ing competition. Intent to injure is not 
essential to violation. This is not fatal to 
the act. Sales below cost which have the 
effect of injuring competition may be pro- 
hibited regardless of intent. 

The cases urged in support of a contrary 
conclusion are easily distinguishable. In 
Tyson & Bros. v. Banton, supra, it was said 
that: 


“It is not permissible to enact a law which, in 
effect, spreads an all-inclusive net for the feet of 
everybody upon the chance that, while the in- 
nocent will surely be entangled in its meshes, 
some wrongdoers also may be caught.’’ 


Those words were directed at a statute 
whith prohibited ticket brokers from re- 
selling tickets at more than 50 cents in 
advance of the price printed thereon. It 
was considered that, even though the state 
could prevent fraud and extortion in ticket 
brokerage, it could not do so by arbitrarilv 
setting the price, for such a regulation 
prohibited those not guilty of fraud or extor- 
tion from carrying on business in a legiti- 
mate way. 

In Fairmont Creamery v. Minnesota, 274 
U. S. 1, 47 S. Ct. 506, it was thought that 
the purchase of cream at different prices 
was often justified by a difference in com- 
petitive conditions. Therefore, a statute 
forbidding such a practice was held uncon- 
stitutional (although it did prohibit a prac- 


diverts business from dealers who maintain a 
fair price policy; and 

“WHEREAS, bankruptcies among merchants 
who fail because of the competition of those who 
use such methods result in unemployment, dis- 
ruption of leases, and non-payment of taxes and 
loans, and contribute to an inevitable train of 
undesirable consequences, including economic 
depression.’ 
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tice used by some to promote monopoly), 
because it also prohibited the same practice 
by others when justified by competitive con- 
ditions and without wrongful intent. From 
that defect this statute is free. 

In Commonwealth v. Zasloff, (Pa. Super. 
Ct.) 8 Atl. 2nd 801, a fair trade statute was 
invalidated because innocent sales which, 
“though below cost, neither affect competi- 
tion nor otherwise offend against public 
interest” were forbidden. It was thought 
that the act did not bear a fair relation to 
the purpose to protect fair trade practices 
in distribution, and was thus outside the 
state’s police power. 

In State v. Packard-Bamberger & Co., (Ct. 
Errors & App. N. J.) 8 Atl. 2nd 291, a 
similar act was invalidated because it pro- 
hibited sales below cost “regardless of in- 
tent, purpose, or effect upon fair trade.” 

The legislature is attempting to protect 
retailers and the public from unfair trade 
practices. It is not for us to deny its con- 
clusion of fact that sales below cost are 
harmful and constitute a trade practice so 
unfair and injurious as to require legislative 
attention. The act declares and implements 
valid policy. We cannot say that the im- 
plementation bears no relation to the pur- 
pose. So, whatever its interference with 
plaintiff’s freedom of contract, the statute 
transgresses no constitutional guaranty, un- 
less in other respects it is arbitrary or un- 
reasonable. The police power, which is 
about all the power that sovereign govern- 
ment has, aside from its powers of eminent 
domain and taxation, is not limited to pro- 
tection of public health, morals, and safety. 
It extends also to “economic needs.” Veix 
v. Sixth Ward Bldg. & Loan Assn., — UV. S. 
—, 84 L. ed. 685 (opinion filed April 22, 
1940). Therefore, it may protect from 
economic harm. 


[Other Provisions. of Act Held Reasonable} 


4. The statute defines cost as: 

“1, The actual current delivered invoice or 
replacement cost whichever is lower plus the 
cost of doing business at said location by said 
vendor. 

“2. Where a manufacturer publishes a list 
price and discounts, in determining such ‘cost’ 
said manufacturer’s published list price and dis- 
counts then currently in effect plus the cost of 
doing business by said vendor shall be prima 
facie evidence of ‘cost’.”’ 


The retailer is to base his price on the 
lower of two possible costs—actual or re- 


* The definition of cost in the 1937 act, L. 1937, 
c. 116, § 3, (‘‘cost shall be the manufacturer’s 
list price less his published discount plus the 
cost of doing business by said vendor.’’) was 
held arbitrary because the list price less pub- 
lished discounts frequently does not represent 
actual cost to the retailer. Great Atlantic & 
Pacific Tea Co. v. Ervin, 23 F. Supp. 70. 


placement. In that there is nothing arbi- 
trary or unreasonable.* 

5. Nor is it unreasonable to make the 
manufacturer’s current, published list price 
and discounts prima facie evidence of cost. 
They will usually represent actual cost. 
Furthermore, it would be difficult for the 
aggrieved party to show actual cost, whereas 
the party charged with violation has the 
proof and can easily produce it. 

6. Two elements comprise cost—actual 
outlay for goods and the expense of doing 
business. The latter is defined, Mason 
Minn. St. 1940 Supp. § 3976-42, as “all cur- 
rent costs of doing business * * *,.” The 
cost for the twelve month period imme- 
diately preceding, or a shorter time if the 
business is less than a year old, is made 
prima facie evidence of current costs. 

Here again is nothing unreasonable. To 
prohibit sales at less than actual cost, plus 
overhead expense, and make the preceding 
year’s costs prima facie evidence of current 


‘facts, is not arbitrary. Normally, the costs 


of retailers are not erratic. The burden is 
merely shifted to the retailer to go forward 
with evidence that his costs have changed 
enough to justify his prices. The burden 
is not great, because he will, or should, be 
aware of substantial changes in his costs. 
The burden of proof remains with the party 
attempting to prove a violation. ** 

7. The law (L. 1939, c. 403, §2; Mason 
Minn. St. 1940 Supp. § 3976-42) contains the 
following: 

“Any sale by the retail vendor at less than 
10% above the manufacturer’s published list 
price, less his published discounts, where the 
manufacturer publishes a list price, or in the 
absence of such a list price, at less than 10% 
above the current delivered invoice or replace- 
ment cost, for the purpose or with the effect of 
injuring competitors or destroying competition, 
any se prima facie evidence of the violation of 
this act.’’ 


All this section adds is the declaration 
that 10% of list price is prima facie evidence 
of cost of doing business. .In order to say 
that the inference permitted is unwarranted, 
we must say that there is no rational con- 
nection between the current cost of doing 
business and 10% of the invoice price. We 
do not have the facts and cannot so hold. 

8. No constitutional question arises from 
allowing the trier of fact, in the absence of 
evidence taking the question out of the 
realm of fact, to find that the retailer’s 
costs were at least 10% of the invoice price 


** In 23 F. Supp. 70, the 1937 act was heid un- 
constitutional in part because the cost of doing 
busirfss was defined as the cost for the twelve 
month period immediately preceding. In event 
of change in the retailer’s mode of operation, 
that might bear no relation to actual costs at the 
determinative moment. 
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of his goods. Such a procedural device is 
well within those “limits of reason and 
fairness” within which, even in criminal 
cases, the burden of going on with evidence 
may be shifted to the defendant. .It is too 
plainly a reasonable aid to the prosecution 
“without subjecting the accused to hard- 
ship or oppression” to be open to the chal- 
lenge of unconstitutionality. Morrison v. 
California, 291 U. S. 82, 54 S. Ct. 281, 78 
L. ed. 664. 


[Act Held Sufficiently Definite] 


9. The act exempts from its operation 
many sales—e. g., sales for purpose of dis- 
continuing trade, sales of style, perishable, 
or deteriorated goods—which might not be 
within its scope anyway because lacking 
the intent or effect necessary to constitute 
a violation. Also exempt are sales: 

‘In an endeavor made in good faith to meet 
the local prices of a competitor as herein de- 
fined selling the same commodity, articles, 
goods, wares, or merchandise in the same lo- 
cality or trade area.’’ (Italics supplied). 


Although the statute speaks of “competi- 
tor as herein defined”, it nowhere attempts 
such definition. That is not fatal. The 
word is sufficiently definite so that no retailer 
can misunderstand its meaning. He will ordi- 
narily know who his competitors are. The 
word is qualified by the phrase “in the same 
locality or trade area.” Neither “same lo- 
cality” nor “trade area” is a phrase of art, 
with precise meaning. However, both are 
common terms, susceptible of reasonable 
application by and to evidence. That in 


some cases the issue of fact as to “locality”: 


or “trade area” may be difficult of solution 


does not render invalid that ‘statute under 
which it arises. Mere difficulty of applica- 
tion in the processes of litigation is not 
enough to enable a court to say that a 
statute is unconstitutional. On this point 
the statute is definite and certain, enough 
so, anyway, to fend off the present attack 
so far as it proceeds on the supposition 
that it is otherwise. 


[Prerequisite to Raising Constitutional 
Question} 

10. The remaining point for appellant, 
‘that subdivision (b) of §5 of the 1939 law 
violates the constitutional privilege against 
self-incrimination, we decline to decide. A 
litigant is in no position to attack a statute 
on the ground of unconstitutionality until 
some constitutional right is actually threat- 
ened by the law or its attempted enforce- 
ment. Rottschaefer, Con. Law, p. 27. When 
the question properly arises whether this 
law attempts unconstitutionally to compel 
self-incrimination, it will doubtless go to 
decision under the rule of Counselman v. 
Hitchcock, 142 U. S. 547, 35 L. ed. 1110, and 
Brown v. Walker, 161 U. S. 591, 40 L. ed. 
819. Even though subsection (b) were held 
unconstitutional, there would remain the 
question whether it would be considered 
severable, and the law otherwise sustained. 
L. 1937, Part three, §4; Mason 1940 Supp. 
§ 3976-49. Even in an action for declara- 
tory judgment, we decline decision of a 
question of constitutionality unless and un- 
til we are sure that it is properly presented 
in a “justiciable controversy.” Seiz v. Citi- 
zens Pure Ice Co., — Minn. —, 290 N. W. 
802. 

. Affirmed. 


[| 56,043] State of Washington v. Carlton I. Sears. 
Washington Supreme Court, June 5, 1940. 


The Washington Unfair Practices Act of 1939, prohibiting sales below cost and price 
discrimination, is held constitutional. 


Where it is the declared legislative policy to curb harmful competition by measures 
which are not arbitrary or discriminatory and have a real and substantial relation to the 
objects sought to be attained, it is beyond the power of the courts to deal with the wisdom 
of such declared policy or with the adequacy or practicability of the law to enforce it. 


Exemption of motion picture films, when licensed for exhibition, from the operation 
of the Washington Unfair Practices Act of 1939 does not render the Act invalid. 


The definitions of “cost” and “cost of doing business” as contained in the Washington 
Unfair Practices Act of 1939 are held sufficiently definite and certain. 


The provisions of the Washington Unfair Practices Act of 1939 prohibiting the sale 
of merchandise at different prices at different stores in the same locality or city does 
not constitute an unwarranted invasion of private business nor does it operate to the 
prejudice of the public interest. 
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[Facts of Case] 


JEFFERS, J.: This action was instituted by 
the prosecuting attorney of Thurston 
county, to restrain defendant from commit- 
ting certain acts in violation of Laws of 
1939, chapter 221, known as the “Unfair 
Practices Act.” ' 

The complaint sets up five purported 
causes of action; wherein five purported 
violations of the act are alleged to have 
taken place. The complaint alleges, gener- 
ally, and as applicable to each cause of 
action, that defendant is an-agent and sles- 
man of Rexall Drug Company, a corpora- 
tion, organized and existing under the laws 
of the state of Washington, and having 
its sole place of business in Olympia, 
Washington, where it operates two stores, 
one on Fifth avenue and Capitol Way, to 
which we shall refer as Rexall, and the 


other on Fourth avenue and Washington 
street, to which we shall refer as Security. 
It is further alleged that the merchandise 
referred to in each cause of action is a 
standard article of standard quality in the 
retail drug business; and that the acts done 
in each cause of action were done with in- 
tent and for the purpose of injuring com- 
petitors or destroying competition. 

In the first cause of action, it is further 
alleged that defendant, at the Rexall store, 
offered for sale and sold Lucky Strike, 
Chesterfield and Camel cigarettes, at the 
retail price of fifteen cents per package, or 
two packages for twenty-nine cents, and 
$1.39 per carton, whereas at the Security 
store, defendant offered for sale and sold 
the same brands of cigarettes for sixteen 
cents per package, or two packages for 
thirty-one cents, and $1.45 per carton; that 


such retail prices were fixed at Rexall and 
at Security with the intent and for the pur- 
pose of discriminating between different 
sections of the same community and city, 
in violation of §§2 and 4 of the act. 

In the second cause of action, it is further 
alleged that defendant, at the Rexall store, 
offered for sale and sold Pond’s cold cream 
at the retail price of nineteen cents per 
two-ounce bottle, which retail price was less 
than cost thereof to the Rexall Drug Com- 
pany, as such costs are defined in § 1, chap- 
ter 221, supra, in violation of §4 of the act. 

In the third cause of action, it is alleged 
that defendant, at both Rexall and Security, 
offered for sale and sold two 134 ounce 
packages of Model tobacco, at the retail 
price of nineteen cents per package, and 
gave away, in connection with the purchase, 
one briar pipe, which was of the reasonable 
value of not less than twenty-five cents, in 
violation of § 4 of the act. 3 fer 

In the fourth cause of action, jit is al- 
leged that defendant, at the Security store, 


offered for sale and sold Hobart’s aspirin, 
at ten cents per bottle, which was below 
cost, and used such aspirin as a “loss 
leader,” as defined in § 1, chapter 221, supra, 
in violation of § 4 of the act. 

In the fifth cause of action, it is alleged 
that at the Security store, defendant of- 
fered for sale and sold Eli hospital cotton, 
in pound packages, for twenty-nine cents 
per pound, while at the Security store, dur- 
ing the same time, defendant offered for 
sale and sold to certain other customers 
the same article at twenty-three cents per 
pound, in violation of §4 of the act. 

Defendant demurred to the complaint, on 
the ground that it failed to state facts suf- 
ficient to constitute a cause of action. The 
trial court overruled the demurrer, and, 
defendant having elected to stand on his 
demurrer, the court, on December 2, 1939, 
entered judgment granting to plaintiff ‘the 
relief prayed for in the complaint, and de- 
fendant has appealed. 


[Constitutionality of Unfair Practices 
Act Raised] 

Appellant, by demurring and refusing to 
further plead, admits that he has violated 
the Unfair Practices Act in each of the five 
ways alleged in the complaint. Appellant, 
however, does not admit that chapter 221 
is constitutional, but on the contrary con- 
tends that the act is unconstitutional in 
several respects. Respondent does not 
question the right of appellant to raise the 
question of the constitutionality of the 
various sections of the act. ’ 


[Purpose of Act Within Police Power] 


This act represents an attempt on the part 
of the legislature to regulate business as a 
whole, by prohibiting practices which the 
legislature has determined constitute un- 
fair trade practices. Its stated purpose 
(§ 15) is to safeguard the public against the 
creation or perpetuation of monopolies, and 
to foster and encourage competition, by 
prohibiting unfair, dishonest, deceptive, de- 
structive, fraudulent and discriminatory 
practices, by which fair and honest com- 
petition is destroyed or prevented. It is 
further declared that the act shall be liber- 
ally construed, that its beneficial purposes 
may be subserved. 

It is apparent that the statute was passed 
in the attempted exercise of the state’s 
police power. That being so, the inquiry 
of this court is limited to determining 
whether the object of the statute is one for 
which the police power may legitimately 
be invoked, and, if so, whether the act 
bears a reasonable and substantial relation 
to the object sought to be attained. The 
two problems involve substantially differ- 
ent considerations, and will be separately 
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discussed. 

We are of the opinion that the avowed 
purpose of the act is well within the state’s 
police power. We believe it has become 
firmly established that the police power of 
the state extends not only to the ‘preserva- 
tion of the public health, safety and morals, 
but also to the preservation and promotion 
of the public welfare. Tacoma v. Boutelle, 61 
Wash. 434, 112 Pac. 661. In Shea v. Olson, 
185 Wash. 143, 53 P. (2d) 615, we find the 
following statement relative to police 
power: 

“However difficult it may be to give a pre- 
cise or satisfactory definition of ‘police power,’ 
there is no doubt that the state, in the exercise 
of such power, may prescribe laws tending to 
promote the health, peace, morals, education, 
good order and welfare of the people. Police 
power is an attribute of sovereignty, an essen- 
tial element of the power to govern, and a 
function that cannot be surrendered. It exists. 
without express declaration, and the only lim- 
itation upon it is that it must reasonably tend 
to correct some evil or promote some interest 
of the state, and not violate any direct or posi- 
tive mandate of the constitution.” 


The legislature is vested with a wide 
discretion in determining what the public 
interest requires, and what measures are 
necessary to protect those interests. State 
v. Somerville, 67 Wash. 638, 122 Pac: 324; 
Shea v. Olson, supra; McDermott v. State, 
197 Wash. 79, 84 P. (2d) 372. 

Appellant contends that, instead of -safe- 
guarding the public against monopolies and 
encouraging competition, the effect of the 
act will be to encourage monopolies and 
stifle competition, in that it will tend to 
destroy the small merchant who cannot do 
business as cheaply as the large concern 
which can go into the open market and buy 


for much less than can the small merchant. 
It is obvious that the legislature did not 
think this would be the effect of the act. 

“So far as the requirement of due process 
is concerned, and in the absence of other con- 
stitutional restriction, a state is free to adopt 
whatever economic policy may reasonably be 
deemed to promote pubiic welfare, and to en- 
force’ that policy by legislation adapted to its 
purpose. The courts are without authority 
either to declare such policy, or, when it is 
declared by the legislature, to override it. If 
the laws passed are seen to have a reasonable 
relation to a proper legislative purpose, and 
are neither arbitrary nor discriminatory, the 
requirements of due process are satisfied, and 
judicial determination to that effect renders a 
court functus officio.”? Nebbia. v. New York, 
291 U. S. 502, 54 S. Ct. 505, 78 L. Ed. 940. 


See, also, State ex rel. Davis-Simith Co. v. 
Clausen, 65 Wash. 156, 117 Pac. 1101; Tacoma 
v. Fox, 158 Wash. 325, 290 Pac. 1010. 

The following cases have held acts simi- 
lar to chapter 221 within the police power 
of the state: People v. Kahn, 19 Cal. A. (2) 
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758; 60 P. (2d) 596; Wholesale Tobacco Deal- 
ers Burcau v. National Candy & Tobacco 
Co., 11 Cal. (2d) 634, 82 P. (2d) 3; State v. 
Langley, 53 Wyo. 332, 84 P. (2d) 767; Great 
Atlantic & Pacific Tea Co. v. Ervin, 23 F. 


“Supp. 70; Associated Merchants of Montana 


v. Ormesher, 107 Mont. 530, 86 P. (2d) 1031; 
Rust v. Griggs, 172 Tenn. 565, 113 S. W. (2d) 
733; and Central Lbr. Co. v. South Dakota, 
226 US'S. 1572 33-Ss'Ct. 667°57> LAE CeaIG4. 

The cases of State ex rel. Richey v. Smith, 
42 Wash. 237, 84 Pac. 851; Scatile v. Ford, 
144 Wash. 107, 257 Pac. 243; Brown v. 
Seattle, 150 Wash. 203, 272 Pac. 517; and 
Balser v. Caler, — Cal. A. (2d) —, 74 P. 
(2d) 839, are cited by appellant to sustain 
his contention. Aside from the Balzer case, 
the cited cases are not helpful herein, prin- 
cipally because they do not deal with legis- 
lation similar to that with which the instant 
case is concerned. The Balser case cannot 
be considered as authority for the proposition 


‘for which it is cited, as on appeal to the 


supreme court of California, as reported in 
11 Cal. (2d) 663, 82 P. (2d) 19, that court 
held that it was not necessary to pass upon 
the constitutionality of the act, and did not 
pass upon that question. 

We now come to a consideration of the 
specific provisions of the statute, whether 
the means adopted to accomplish the result 
are reasonably designed for that purpose, 
and have a real and substantial relation to 
the objects sought to be attained. 

We may or may not agree with the eco- 
nomic philosophy of the Unfair Practices 
Act, but it is no part of the duty of this 
court to determine whether the policy em- 
bodied in a statute is wise or unwise. Jt is 
primarily a legislative, and not a judicial, 
function to determine econqmic policy. If 


_ it be the declared legislative policy to curb 


unrestrained and harmful competition, by 
measures which: are not arbitrary or dis- 
criminatory, it is not for us to say the rule 
is unwise. With the wisdom of the policy 
adopted, with the adequacy or practicability 
of the law to enforce it, the courts are both 
incompetent and unauthorized to deal. 


[Title of Act Held Sufficient] 


_It is first contended by appellant that the 
title to the Unfair Practices Act is deficient, 
under § 19, article 2, of the state constitu- 
tion. The title to chapter 221, Laws of 
1939, reads: 

“An Act relating to unfair competition, dis- 
crimination and practices in connection with 
the sale of certain articles and commodities and 
the rendering of certain services; defining, pro- 
hibiting and making the same unlawful; provid- 
ing for civil and criminal actions in connection 
therewith; and prescribing penalties." 


Article 2, §19, of the constitution pro- 
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vides: “No bill shall embrace more than 
one subject, and that shall be expressed in 
the title.” The objection is based principally 
on the fact that the title contains no refer- 
ence to “cost,” “cost of doing business,” 
and “legal competitive price.” We are satis- 
fied that the title to the act is sufficiently 
comprehensive to meet the constitutional 
requirement, under the rule as announced 
in the following cases: Davis-Kaser Co. wv. 
Colonial Fire Underwriters Ins. Co., 91 Wash. 
383, 157 Pac. 870; In re Peterson's Estate, 
182 Wash. 29, 45 P. (2d) 45; Shea v. Olson, 
185 Wash. 143, 53 P. (2d) 615; State v. 
Hanlen, 193 Wash. 494, 76 P. (2d) 315; State 
ex rel. IVashington Toll Bridge Authority v. 
Yelie, 195 Wash. 636, 82 P. (2d) 120. 

“The title of the act need not be an index 
to the body thereof, nor need it express in de- 
tail every phase of the subject which is dealt 
with by the act. The essential requirement is 
notice; and the title is sufficient if it gives rea- 
sonable notice of the subject legislated upon.” 
Davis-Kaser Co. v. Colonial Fire Underwriters 
Ins. Co., Supra. 


[Exemption of Act Held Not 


Discriminatory] 


Appellant next contends that the act .is 
discriminatory, denies equal protection’ of 
the law, contains special legislation, and is 
therefore violative of article 1, §§3 and 12, 
and article 2, §28, subd. 6, of the state 
constitution, and the Fourteenth amend- 
ment to the Federal constitution. 

Section 2 of the act provides in part: 

“Motion picture films when licensed for ex- 
hibition to motion picture houses shall not be 
deemed to be an article or product under this 
act.’” 


Section 1° of the act defines the terms 
“article’ and “produce” as follows: ‘‘‘Ar- 
ticle or produce’ includes any article, prod- 
uct, commodity, thing of value, service or 
output of a service trade.” 

Article 1, §12, of the state constitution, 
provides: 

“No law shall be passed granting to any citi- 
zen, class of citizens, or corporation, other than 
municipal, privileges or immunities which, upon 
the same terms, shall not equally belong to all 
citizens or corporations.”’ 


Article 2, §28, prohibits the legislature 
from enacting any private or special laws 
in the following cases: “. For grant- 
ing corporate powers or privileges.” 

It is contended that the exemption of 
' motion picture films from the operation of 
the act renders the above quoted portion 
of the statute tantamount to special legis- 
lation, and accords privileges and immuni- 
ties to some persons which are not available 
to others. 


“The guaranty of ‘equal protection of the 
laws’ . . . does not prohibit legislation which 


‘posed. 


is limited either in the objects to which it 1s 
directed or by the territory within which it 
is to operate. It metely requires that all p2r- 
sons subject to such legislation shall be treated 
alike, under like circumstances and conditions, 
both in privileges conferred and liabilities im- 
It is not infringed by legislation which 
applies only to those persons falling within a 
specified class, if it applies alike to all persons 
within such class, and reasonable grounds exist 
for making a distinction between those who fall 
within such class and those who do not.” 2 
Cootey’s Constitutional Limitations (8th ed.) 
824, 


The same rule, in effect, has been an- 
nounced many times by this court. We 
refer only to the following cases: Siate v. 
Jones, 137 Wash. 556, 243 Pac. 1; State ex 
rel. Scott v. Superior Court, 173 Wash. 547, 
24 P. (2d) 87; State ex rel. Bacich v. Huse, 
187 Wash. 75, 59 P. (2d) 1101. In the case 
last cited, after stating the rules in effect 
as above announced, we further stated: 


“Within the limits of these restrictive rules, 
the legislature has a wide measure of discre- 
tion, and its determination, when expressed in 
statutory enactment, cannot be successfully at- 
tacked unless it is manifestly arbitrary, unrea- 
sonable, inequitable, and unjust.” 


We think no good would result from a 
discussion of the cases cited by appellant 
to sustain this contention, or a further 
discussion of other cases from this and 
other jurisdictions. 

The legislature has seen:fit to exclude 
from the operation of this act motion pic- 
ture films, and has, of course, by so doing, 
created a classification. to which the act 
does not apply. We do not think it can 
be said that the creation of this class is 
either arbitrary, unreasonable, or inequitable. 


[Definition of “Cost’ and “Cost of Doing 
Business” Held Sufficient] 


Appellant next contends that the terms 
“cost” and “cost of doing business,” as 
defined in §1 of the act, are so uncertain 
that it is impossible to ascertain what is 
lawful and what is unlawful under the act. 

Section 1 of the act defines “cost” as 
follows: 

““‘Cost’ has its usual meaning and in. addition 
as applied to. production includes the cost of 
raw materials, labor and all overhead expenses 
of the producer, and as applied to distribution 
means the invoice cost or replacement cost, 
whichever is lower, of the article or product 
to the distributor and vendor plus the cost of 
doing business by said distributor and vendor.”’ 


By the same section, “cost of doing 
business” is defined as follows: 

““‘*Cost of doing business’ or ‘overhead ex- 
pense’ means all costs of doing business incurred 
in the conduct of such business and must in- 
clude without limitation the following items of 
expense: Labor (including salaries of execu- 
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tives and officers), rent, depreciation, selling 
cost, maintenance of equipment, delivery- costs, 
credit losses, all types of licenses, taxes, insur- 
ance and advertising.’’ 


The above definitions are substantially 
the same as those contained in Statutes of 
California, 1935, chapter 477, §3, p. 1548, 
except that the Washington. statute con- 
tains additional language to the effect that 
the term “ ‘cost’ has its usual meaning,” 
and “cost of doing business,” under the 
California statute, includes “interest on 
borrowed capital.” The definitions of the 
terms “cost’ and “cost of doing business,” 
appearing in the Wyoming statute (Session 
Laws of Wyoming, 1937, chap. 73, §2, p. 
113),‘are identical with the California stat- 
ute, except that included in ‘cost of doing 
business,” under the California statute, are 
the words “interest on borrowed capital,” 
while the Wyoming statute uses the words 
“legal rate of interest on capital.” The 
terms “cost” and “cost of doing business,” 
under the Montana statute (Laws of Mon- 
tana, 1937, chap. 80, §3, p. 147), are iden- 
tical with those under the California act. 

The first case in California to pass upon 
the act above referred to is People v. Kahn, 
19 Cal. A. (2d) 758, 60 P. (2d) 596, wherein 
the appellant had. been found guilty of 
selling a can of Crisco below cost. The 
court “stated: 

“We have no hesitancy in holding that, gen- 
erically, legislation prohibiting unfair competi- 
tion and preventing acts which stifle competition, 
is well within the surveyed limits of the police 
power... 

“Nor do we entertain any serious doubt that, 
in its endeavor to protect the public from the 
evil effects of unfair trade practices, the legis- 
lature’s determination that sales below cost as 
here prohibited constitute an economic eyil 
which should be curbed, is a conclusion which 
we may not question if we would.”’ 


In the cited case, answering the same 
question raised by appellant in the instant 
case, the court further stated: 

“It must be conceded that in many cases it 
is going to be extremely difficult to determine 
what the cost of an article is. We are of the 
opinion, however, that the difficulty will be a 
factual one, that of discovering the cost, as a 
truth, and not a legal one, that of discovering 
what the legislature meant by the term. A 
statute is, of course, not to be declared invalid 
because of any difficulty that may arise in ap- 
plying its provisions.’’ 


The act was held to be constitutional, 
and the judgment was affirmed. 


The same act was before the California 
district court of appeals, in Balzer v. Caler, 
— Cal. A. (2d) —, 74 P. (2d) 839. The court 
held that intent to injure competitors and 
destroy competition was a necessary ele- 
ment of the illegal ‘selling of goods below 
cost, and from the evidence found that the 
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defendant did not sell the goods below cost, 
with» that purpose in view. However, be- 
cause of the jnsistence of counsel | that §3 
of the act defining * “cost” and “cost of 
doing business” was unconstitutional, the 
court proceeded to consider those questions, 
and held the act unconstitutional. How- 
ever, the constitutional questions involved 
were certified to the supreme court of Cali- 
fornia, in Balser v. Caler, 11 Cal. (2d) 663, 
82 P. (2d) 19, and that court refused to 
consider the constitutional questions, be- 
cause the trial] court had found, upon com- 
petent evidence, that, although the defendant 
sold certain articles below cost, those 
acts were not performed for the purpose 
of injuring competitors and destroying com- 
petition, the supreme court stating that, 
because of such finding, it was unnecessary 
to pass upon the constitutionality of the act. 


The arguments in the Balzer case, in the 
California district court of appeals, were 
fully considered in the Wyoming case of. 
State_v. Langley, 53 Wyo. 332, 84 P. (2d) 
767. It should be kept in mind that the defi- 
nitions of “cost” and “cost of doing business” 
in the California and Wyoming acts are 
identical, and substantially the same as 
provided in the Washington act. The court, 
in the Langley case, after discussing the 
Balzer case, stated 

“Hence, in the absence of provisions to the 
contrary, we must presume that the legislature 
did not intend to prescribe that the cost must 
be absolutely exact, and that it must be based 
upon the precise method of accounting which 
any one merchant might adopt, but meant, by 
‘cost,’ what business men generally mean, 
namely, the approximate cost arrived at by a 
reasonable rule. Hence, if a particular method 
adepted by a merchant cannot, under the facts 
disclosed, be said to be unreasonable, and does 
not. disclose an intentional evasion of the law, 
the method so adopted should be accepted as 
correct. _In other words, all that a man is 
required to do under the statute is to act in 
good faith.’’ 


In Associated Merchants of Montana vw. 
Ormesher, 107 Mont. 530, 86 P. (2d) 1031, 
the court held the definition of the terms 
“cost” and “cost of doing business” was 
not too indefinite and uncertain, the court 
relying to a great extent on the case of 
Staite v. Langley, supra. 

. In Great Atlantic & Pacific Tea Co. wv. 
Ervin, 23 F. Supp. 70, the Federal district 
court of Minnesota held invalid a part of the 
Minnesota act, in which “cost of doing 
business” was defined as “the average of 
all costs of doing business incurred in the 
conduct of such business during the calen- 
dar year immediately preceding any alleged 
violation of this act,” on the ground, among 
others, that it was arbitrary and unreason- 
able to require such costs to be determined 
for a prescribed period, not giving effect to 
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current selling costs. The case strongly 
intimates that a definition which took into 
account a merchant’s current selling costs 
would not be unreasonable. This case, 
however, held that the subject matter of the 
legislation is within the police power of 
the state, and in answer to a contention 
-that the business sought to be regulated 
was not one affected with a public interest, 
the court stated: 

“The words ‘affected with a public interest’ 
mean nothing more than ‘subject to the exer- 
cise of the police power.’ Nebbia v. New York, 
291 UU. S2-502:” 


In the case of Rust v. Griggs, 172 Tenn. 
565, 113 S. W. (2d) 733, the definition of 
“cost,” under the Tennessee act, was held 
not to be too indefinite, but the case is 
not of much assistance, because of the 
difference in the definition of the term 


appellant to the definition of the terms 
“cost” and “cost of doing business” are, 
we think, sufficiently answered in the case 
of State v. Langley, supra. 

If we had before us a proper factual 
background, we might more easily deter- 
mine whether or not the terms “cost’’ and 
“cost of doing business,’ as defined in 
chapter 221, are too uncertain and indefi- 
nite to reasonably be applied by any mer- 
chant, but we have in this case only the 
language of the statute, and we are not 
prepared to say at this time, judged by the 
language of the statute alone, that simple 
and proper accounting practices will not 
disclose> the necessary information. We 
have been cited to no case, in which the 
terms “cost” and “cost of doing business” 
were similar to ours, where any court of 


last resort has held the definition of the 
terms so uncertain and indefinite as to be 
impossible of application. On the other 
hand, we have the cases hereinbefore referred 
to, and we desire to especially call atten- 
tien to the cases of People v. Kahn, Asso- 
ciated Merchants of Montana v. Ormesher, 
and State v. Langley, supra, wherein the lan- 
guage of statutes almost identical with our 
own was held sufficiently definite to meet 
all constitutional requirements. 

It is next contended that that portion of 
§ 6, chapter 221, relating to “cost survey,” 
is so vague and uncertain that it cannot 
be sustained. The section provides in part 
as follows: 

“‘And in any civil or criminal proceeding un- 
der this act, where a particular trade or in- 
dustry, of which the person, firm or corporation 
complained against is ‘a member, has an estab- 
lished cost survey for the locality and vicinity 
in which the offense is committed, the said cost 
survey shall be deemed competent evidence to 
be used in proving the costs of the person, firm 
or corporation complained against within the 
provisions of this act.’’ 


It may be admitted that the term: “cost 
survey” is not as’ definite as it, might be. 
Again we are met with the difficulty of 
determining, from the wording of the sec- 
tion and in the absence of any evidence, 
whether or not the term “cost survey” has 
a meaning generally understood among 
those coming under the act. It is also ap- 
parent that all the statute does, or was 
intended to do, is to create a rule of evi- 
dence, which of course the legislature may 
do. See 16 C. J. S. 321; 20 Am. Jur. 38, 
et seq.; 2 Cooley’s Constitutional Limitations 
(8th ed.) 766. See, also, Jolliffe v. Brown, 
14 Wash. 155, 44 Pac. 149, and In re Milecke, 
52 Wash. 312, 100 Pac, 743. In the instant 
case, the statute does not say that the “cost 
survey” shall be prima facie evidence, nor 
does it attempt to state what probative 
value the “cost survey” shall have, but only 
that when a cost survey has been estab- 
lished, it shall be deemed competent evi- 
dence to be used in proving cost. 

The California and Wyoming statutes 
contain provisions identical with §6 of our 
act, but no mention is made of this question 
in the decisions in either of the states last 
above referred to. 


Two cases have been called to our atten- 
tion, in which courts have passed upon the 
term “cost survey.” In Associated Merchants 
of Montana v. Ormesher, 107 Mont. 530, 86 
P. (2d) 1031, the supreme court of Montana 
upheld a provision identical with §6, of 
chapter 221, stating: 

“This statute, it should be noted, simply es- 
tablishes the admissibility of such evidence. It 
does not purport to prescribe the weight or 
credibility to be given to the evidence, as did 
the statute which was condemned on this ground 
in Great Atiantic & Pac. Tea Co. v, ‘Ervin, 
supra. Also, there were in the Minnesota stat- 
ute other features, not in ours, upon which the 
court rested its conclusion as to the invalidity 
of the cost survey provisions. Rules of evidence 
are subject to legislative control so long as 
defendant is given a fair and impartial trial and 
so long as no constitutional limitation is vio- 
lated. State v. Pippi, 59 Mont. 116, 195 P. 556. 
If a defendant’s business is, because of peculiar 
circumstances, not fairly to be governed by the 
cost survey, he is privileged to so show. The 
statute cannot be condemned on this ground.’’ 


The other case cited herein and referred 
to in the Montana case is Great Atlantic & 
Pacific Tea Co. v. Ervin, 23 F, Supp. 70, 
wherein the court held the provisions rela- 
tive to “cost survey” were too vague, 
arbitrary and indefinite to be sustained. 
However, there are differences in the Min- 
nesota statute and the Washington statute, 
which render the decision last above re- 
ferred to of little help in the instant case. 
The Minnesota act (Laws of Minnesota, 
1937, chap. 116, part two, §5, p. 184) pro- 
vides, among other things, that the cost 
survey “shall be deemed prima facie evi- 
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dence of cost of all individuals,” etc., and 
it further provides that sales at prices less 
than the actual replacement cost of the 
goods, plus the average cost, as shown by 
the cost survey, shall be deemed to be sales 
below cost. We are of the opinion that the 
objectionable features found in the Minne- 
sota act are not present in § 6, of chapter 221. 


[Exemption from Prohibition Against Price 
Discrimination Construed] 


It-is next contended that the term ‘egal 
competitive price,” as used in § 2, chapter 
221, is so vague and uncertain that it can- 
not be sustained. Section 2 provides in part: 

“Provided, however, That nothing in this sec- 
tion shall be construed to prohibit the meeting 
in good faith of a legal competitive price.”’ 


It is contended by appellant that, while 
31 of chapter 221 contemplates that a mer- 
chant may sell below cost, if he so desires, 
to meet legal competitive prices, to do so 
under the act would place upon such mer- 
chant the insuperable burden of determining 
whether the prices of competitors are legal. 
However, again we have been cited to no 
case which sustains appellant’s contention, 
where the act requires, as does the act in 
the instant case, that any such sale must 
be made with intent to destroy competition, 
and that legal competitive prices may be 
met, provided they are met in good faith. 
The University of Pennsylvania Law Re- 
view, in its issue of December, 1939, in 
discussing the case of Lief v. Packard-Bam- 
berger % Co., 123 N. J. L. 180, 8 A. (2d) 
291, wherein the New Jersey act was held 
unconstitutional, points out the difference 
between those acts where intent to destroy 
or injure must be present and those which 
make the mere selling below cost unlawful, 
regardless of intent, and further states that 
of some twenty-six states having fair sales 
acts, the majority require an intent to injure 
competitors, and that the acts having this 
requirement have withstood the attack of 
unconstitutionality. Our investigation leads 
us to the conclusion that the difference 
between the acts which have been held con- 
stitutional and those declared to be uncon- 
stitutional, as pointed out in the above 
mentioned article, is the basic distinction 
upon which the decisions rest. 

We are therefore of the opinion that if 
a merchant in good faith reduces his prices 
to meet those of a competitor, who he in 
good faith believes has a legal price, he will 
not be violating either the intent or the 
wording of the act. 


[Effect of Requirement of Illegal Intent] 
As to the effect of a requirement of illegal 
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intent on statutes claimed to be indefimte, 
see: People v. Kahn, supra: State v. Langlev, 
supra; Omaechevarria v. Idaho, 246 U. S. 343, 
38 S. Ct. 323, 62 L. Ed. 763; and Hygrade 
Provision Co. v. Sherman, 266 U. S. 497, 45 
S. Ct. 141, 69 L. Ed. 402. While the last 
two cases cited do not deal with unfair prac- 
tices acts, they do construe statutes claimed 
to violate the Fourteenth Amendment of 
the Federal constitution, and we think the 
following language used in the Omaechevar- 
ria case, supra, applicable to those affected 
by chapter 221: 

. ‘Men familiar with range -conditions and de- 
sirous of observing the law will have little dif- 
ficulty in determining what is prohibited by it. 
Similar expressions are common in the criminal 
statutes of other states. This statute presents 
no greater uncertainty or difficulty, in applica- 
tion to necessarily varying facts, than has been 
repeatedly sanctioned by this court. Nash v. 
United States, 229 U. S. 373, 377; Miller v. 
Strahl, 239 U. S. 426, 434, Furthermore, any 
danger to sheepmen which might otherwise 
arise from indefiniteness, is removed by § 6314 
of Revised Codes, which provides that: ‘In 
every crime or public offense there must exist 
a union, or joint operation, of act and intent, 
or criminal negligence’.’’ 


[Act Held Not a Price-Fixing Statute] 


_ It is further contended that chapter 221 
is a price fixing statute. It seems to have 
been the rule, as announced in Tyson & 
Brother v. Banton, 273 U. S. 418, 47 S. Ct. 
426, 71 L. Ed. 718, and many other cases, 
that a state legislature is without constitu- 
tional power to fix prices at which com- 
modities may be sold, services rendered, or 
property used, unless the business or prop- 
erty involved is affected with a public inter- 


est. The term “affected with a public interest” 
has, to say the least, been given a much 
broader meaning than had theretofore been 
given it, in one of the last cases passing 
upon this question, namely, Nebbia v. New 
York, 291 U.S. 502, 54 S. Ct. 505, 78 L. Ed. 
940, wherein the court stated: 


“It is clear that there is no closed class or 
category of businesses affected with a public 
interest, and the function of courts in the ap- 
Plication of the Fifth and Fourteenth Amend- 
ments is to determine in each case whether 
circumstances vindicate the challenged regula- 
tion as a reasonable exertion of governmental 
authority or condemn it as arbitrary or dis- 
criminatory. Wolff Packing Co. v. Industrial 
Court, 262 U. S. 522, 535. The phrase ‘affected 
with a public interest’ can, in the nature of 
things, mean no more than that an industry, 
for adequate reason, is subject td control for 
the public good. . . . But there can be no doubt 
that upon proper occasion and by appropriate 
measures the state may regulate a business in 
any of its aspects, including the prices to be 


changes for the products or commodities it 
Sells,”’ 
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We cite the Nebbia case, supra, not as 
authority to sustain the statute in the instant 
case, as _we do not believe chapter 221, is 
a price fixing statute, but only to indicate 
the length to which courts have gone in 
holding the legislatures may regulate busi- 
ness, even to the point of fixing prices in 
an appropriate case. In Wholesale Tobacco 
Dealers Bureau v. National Candy & Tobacco 
Co., 11 Cal. (2d) 634, 82 P. (2d) 3, the court, 
in dealing with the question, said: 

“In its true sense it is not a price fixing stat- 
ute at all. It merely fixes a level below which 
the producer or distributor may not sell with 
intent to injure a competitor. .. . 

“The statute must be held to be a reasonable 
attempt upon the part of the state to accom- 
plish a valid object. It must be borne in mind 
that this statute does not regulate the selling of 
commodities—it is the predatory trade practice 
of selling below cost with intent to injure com- 
petitors which the legislature on reasonable 
grounds has determined is vicious and unfair 
that is prohibited. Such determination is clearly 
within the legislative power. The state may not 
have power to regulate all trade practices af- 
fecting competition, but it clearly has power to 
restrict or prohibit trade practices which upon 
reasonavle grounds it determines are predatory, 
vicious, unfair and anti-social.”’ 


This matter is specifically passed upon in 
State v. Langley, supra, and Associated Mer- 
chants of Montana v. Ormersher, supra, and 
in both cases it was held the statute was 
not a price fixing statute. Also, in the case 
of Rust v. Griggs, supra, this contention was 
made, but dismissed by the court by simply 
stating that the statute was not a price fixing 
statute. : 


Appellant relies upon State v. Packard- 
Bamberger, 16 N. J. M. 479, 2 A. (2d) 599, 
and Balzer v. Caler, — Cal. A. (2d) —, 74 


P. (2d) 839, to sustain his contention that 


chapter 221 is a price fixing statute. In the 
first cases cited, the district court of New 
Jersey did hold that the New Jersey act 
was in effect a price fixing statute. How- 
ever, a writ of certiorari was allowed by 
the supreme court of New Jersey (123 
N. J. L. 180, 8 A. (2d) 291), and while the 
act was held unconstitutional, no discussion 
of price fixing was had. The decision is 
very largely based upon the fact that the 
New Jersey act did not require sales below 
cost to be made with the intent to injure 
competitors, for after distinguishing the 
cases of Wholesale Tobacco Dealers Bureau 
v. National Candy & Tobacco Co., supra, and 
State v. Langley, supra, the court stated: 

“In the case presently pending, there is no 
definition of wrongful intent or purpose to 
limit fair competition or to inflict injury upon 
anyone. Indeed, intent or motive or the ex- 
istence of injury to anyone are not essential 
to punishment under this act.” 


The case of Wholesale Tobacco Dealers 


Bureau v. National Candy & Tobacco Co., 
supra, held that the California act was not 
a price fixing law, and thereby reversed any 
contrary holding by the district court in 
Ba!-er v. Caler, supra. 

We are therefore of the opinion chapter 
221 is not a price fixing statute, and we 
agree with the following statement in State 
v. Langley, supra: 

“The legislature, by the statute here in ques- 
tion, sought, not to fix prices, but to prevent 
ruinous price cutting, by which competitors 
might be injured and competition be destroyed. 
To do that, it was, of course, necessary to fix 
some limit. It might, perhaps, have set other 
limits than that which was fixed. The limit 
of ‘not below cost’ was only one of a number 
of others which might, perhaps, have been se- 
lected. The one actually selected was thought 
to be the most just under the circumstances. 
It was but a means to an end, not an end in 
itself.’’ 


{Act Held Not an Unwarranted Interference 
with Private Business] 


It is next contended that §2 of the act, 
providing that one may not sell merchan- 
dise for different prices at different stores 
in the same locality, or city, constitutes an 
unwarranted interference with private busi- 
ness, and operates to the prejudice of the 
public interest. That part of §2 which 
pertains to the question raised reads as fol- 
lows: 

“Tt shall be unlawful for any person, engaged 
in the production, manufacture, distribution or 
sale of any article or product of general use 
or consumption, with the intent to destroy the 
competition of any regular established dealer 
in such article or product, or to prevent the 
competition of any person, who in good faith, 
intends and attempts to become such dealer, 
to discriminate between different sections of the 
same community, city, town or village in this 
state, by selling or furnishing such article or 
product at a lower price in one such section 
than in another: Provided, That nothing here- 
in contained shall prevent differentials which 
make allowances for differences, if any, in the 
grade, quality or quantity when based and justi- 
fied in the cost of manufacture, sale or delivery, 
or the actual cost of transportation from the 
point of production if a raw product or com- 
modity, or from the point of manufacture if a 
manufactured product or commodity, or from 
the point of shipment to the point of destina- 
tion.”’ 


The section also prohibits locality dis- 
crimination, which embraces any scheme of 
special rebates, collateral contracts or any 
device of any nature whereby such discrimi- 
nation is, in substance or fact, effected in 
violation of the spirit and intent of the act. 

The questions raised by appellant on this 
phase of the case are answered adversely 
to appellant’s contentions in State v. Central 
Lumber Co., 24 S. D. 136, 123 N. W. 504, 
wherein a provision of the statute of South 
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Dakota, almost identical with §2, chapter 
221, was held not to offend against ‘the 
Fourteenth Amendment, or due process 
clause, of the constitution. The cited case 
was before the supreme court of the United 
States, and there affirmed. Central Lumber 
Co. v. State of South Dakota, 226 U. S. 157. 

The same objection raised herein by ap- 
pellant was raised against the California act, 
and disposed of contrary to apnellant’s con- 
tention, in the Wholesale Tobacco Dealers 
case, supra. 

Appellant cites and relies upon the case 
of Great Atlantic & Pacific Tea Co. v. Ervin, 
23 F. Supp. 70, hereinbefore referred to. We 
are of the opinion that the cited case is not 
controlling here, for the reason that the 
acts in the cited case are prohibited, regard- 
less of the intent or purpose with which 
they are done, and the holding of the court, 
as we read it, is based upon this fact. 


It is further contended that §1 of the 
act is violative of the due process clause 
of the state.and Federal constitutions, for 
the reason that it results in the regulation 
of wages in private industry. Section 1, 
chapter 221, defines the terms “article or 
produce” and “vendor” as follows: 

‘« ‘Article or produce’ includes any article, 
product, commodity, thing of value, service or 
output of a service trade.”’ x 

‘““*Vendor,’ in addition to its usual meaning, 
includes any person who performs work upon, 
renovates, alters or improves any personal prop- 
erty belonging to another person.’’ = 


It is contended that the inevitable result 
of the above language is not only to fix the 


prices of commodities, but also that wages 
are controlled and regulated thereby. We 
are unable to agree with this contention of 
appellant. All that the statute contemplates 
is that labor, at the prevailing wage scale 
in the trade in which such person is en- 
gaged, shall be considered in determining 
the cost of doing business, and even though 
it should appear that the wages paid by one 
prosecuted under the act are lower than the 
prevailing wage scale, such person would 
not, in our opinion, be guilty of a violation 
of the act, unless it should appear that such 
wages were wilfully paid with intent to in- 


» jure competitors and destroy competition. 


All of the questions presented here, rela- 
tive to the means adopted to accomplish 
the purpose of the act, are of first impres- 
sion in this state. It might well be, had 
some of the questions been presented to us 
based on a factual situation, that much of 
the authority cited by appellant would have 


been more applicable herein. Considering 
this statute, then, only from the standpoint 
of the language of the act, in the light of 
the interpretation placed on practically the 
same wording in similar acts by the courts 
of other jurisdictions, we are unable to 
escape the conclusion that chapter 221 does 
not violate any of the: provisions of the 
state and Federal constitutions to which 
our attention has been called. 


The judgment is affirmed: 


Brake, C. J., Beats, J., Martn, J., Drives, 
J., concur. 


[ 56,044] United States of America v. The Tile Contractors’ Association of America, 


Inc., H. Richardson Cole, Chicago Mantel & Tile Contractors’ Association, H. B. Carter 
Co., Victor E. Cole & Co., Interior Tiling Company, Ravenswood Tile Company, Walter 
Perine, Walter O. Swanson, Arthur B. Peterson, Edwin Krause, Arthur D’Ambrosio, 
Victor E. Cole, Harry B. Carter, Hampton McCormick, Sr., Bricklayers, Masons & 
Plasterers International Union of America, Harry C. Bates, Richard J. Gray, Elmer 
Spahr, Ceramic, Mosaic & Encaustic Tile Layers Local Union No. 67 of the Bricklayers, 
Masons & Plasterers International Union of America, Robert E. Shepherd, Henry Bartels, 
Florence J. O’Shea, John R. O’Keefe, William J. Dugal, Edward Hanson, Louis Miller, 
Jess Harris, Anthony E. Berheid, Fred Jasper, Thomas McNelley. 


United States District Court for the Northern District of Illinois, Eastern Division, 
June 10, 1940. 


Proceedings by the United States under the Sherman Anti-Trust Act are terminated 
by entry of a consent decree enjoining defendant Tile Association from agreeing or con- 
spiring to prevent or control employment of union labor by those who are not members of 
the Association, to create or operate any bid depository, to prevent defendant International 
Union from negotiating labor agreements with non-members of the Association, to prevent 
the sale of tile unset, and to report any member of the International Union that has done 
business with any one not a member of the Tile Association. Defendant International 
Union is enjoined from agreeing or conspiring to restrain the sale of tile, to circulate lists 
of member contractors for the purpose of prejudicing non-members or to blacklist or fine 
non-members; and to withhold labor from, intimidate, blacklist or require special conces- 
sions from any individual, partnership or corporation who is willing to execute an agree- 
ment to comply with the Union’s requirements for wages, hours and working conditions 
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other than those referred to in this decree." The decree also enjoins defendant International 
Union from conspiring to deny to member contractors the privilege of selecting for 
employment union members, to impose restrictions on members for dealing with non- 
member sub-contractors, to deny members from transferring to another subordinate union 
or to violate any provision of the Union Constitution. 


It is further provided that the contents of this decree shall, through the medium of 
defendants International Union and Tile Association, be made known to all members; that 
compliance with this decree shall be secured through proceedings commenced against 
violating members by defendant International Union in accordance with its Constitution 
and by defendant Tile Association in accordance with its By-Laws and that all such pro- 


ceedings shall be promptly reported to the Attorney General of the United States. 


William J. Campbell, United States Attorney, Thurman Arnold, Assistant Attorney 
General, Leo F. Tierney, Special Assistant to the Attorney General, Lyle L. Jones, Jr., 
Robert A. Nitschke, Irving Axelrad, Special Attorneys, Attorneys for Plaintiff. 


Morris, Kixmiller & Baar, by George M. Morris, Attorneys for Defendant Tile Con- 
tractors’ Association of America, Inc., et al.; William E. Leahy, Attorney for Defendant 
Bricklayers, Masons & Plasterers International Union of America, et al. 


Final Decree 


Before Ico, J. 


1. This cause came on to be heard on this 
10th day of June, 1940, the complainant 
being represented by Thurman Arnold, As- 
sistant Attorney General, and William J. 
Campbell, United States Attorney for the 
Northern District of Illinois, and the de- 
fendants being represented by their counsel, 
said defendants having appeared voluntarily 
and generally and waived service of process. 

2. It appears to the Court that the de- 
‘fendants have consented in writing to the 
making and entering of this decree, without 
any findings of fact, upon condition that 
neither such consent nor this decree shall 
be considered an admission or adjudication 
that said defendants have violated any law. 


3. It further appears to the Court that 
this decree will provide suitable relief con- 
cerning the matters alleged in the complaint 
and by reason of the aforesaid consent of 
the parties it is unnecessary to proceed with 
the trial of the cause, or to take testimony 
therein, or that any adjudication be made of 
the facts. Now, therefore, upon motion of 
complainant, and in accordance with said 
consent it is hereby 


Ordered, Adjudged and Decreed 
[Jurisdiction] 


4, That the Court has jurisdiction of the 
subject matter set forth in the complaint 
and of all parties hereto with full power and 
authority to enter this decree, that the com- 
plaint states a cause of action against the 
defendants under the Act of Congress of 
July 2, 1890, entitled: “An Act To protect 
trade and commerce against unlawful re- 
straints and monopolies,’ and the acts 


amendatory thereof and supplemental thereto, 


and that the defendants and each of them 


and each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 
behalf of the defendants or any of them are 
hereby perpetually enjoined and restrained 
from maintaining, or extending, directly or 
indirectly, any combination or conspiracy to 
restrain interstate trade or commerce as al- 
leged in the complaint by doing, performing, 
agreeing upon, entering upon, or carrying 
out any of the acts or things hereinafter 
prohibited. 


[Activities of Tile Association Enjoined] 


5. That the Tile Contractors’ Association 
of America, Inc., (hereinafter sometimes 
called the Tile Association), the defendant 
Secretary thereof, local associations (here- 
inafter sometimes called subordinate tile as- 
sociations) of tile contractors affiliated with 
and subordinate to said Tile Association, in- 
cluding defendant associations and defend- 
ant tile contractors be and they are hereby 
perpetually enjoined and restrained from 
agreeing, combining, and conspiring among 
themselves or any of them or with any 
labor union or officer, agent, or employee 
thereof or with any of them, or with a 
manufacturer of tile or officer, agent, rep- 
resentative, or employee thereof or with 
any of them: 

(a) To refuse to do business with, or to 
threaten to refuse to do business with, any man- 
ufacturer, jobber, other local distributor, gen- 
eral contractor, or any other person; 

(b) To prevent any person, firm, or corpora- 
tion who is not a member either of the Tile 
Association or of any subordinate tile assocla- 
tion from securing union labor, or to require 
him to agree to higher wages, shorter hours, or 
better working conditions than are required of 
tile contractors who are members of such asso- 
ciation ; 

(c) To create, operate, or participate in the 
operation of any bid depository; 
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(d) To create, operate, or participate in the 
operation of any device similar to a bid depos- 
itory, any central estimating bureau, any cost 
formula system or any other method, which 
device, estimating bureau, cost formula system, 
or other method is designed to maintain or to 
fix the price of tile and tile installation or of 
any other building material or.building material 
installation or to limit competition in bidding 
on tile or tile installation or of any other build- 
ing material or building material installation 
or which has the effect of limiting the awarding 
authority in its free choice of the successful 
tile contractor on a given project; 

(e) To prevent any person, partnership, or 
corporation from employing union labor; . 

(f) To prevent the defendant Bricklayers, Ma- 
sons and Plasterers’ International Union of 
America (hereinafter sometimes called the In- 
ternational Union) or any unions (hereinafter 
sometimes called subordinate unions) affiliated 
with and subordinate to said defendant Inter- 
national Union, including defendant unions, or 
any officer or agent of said subordinate unions, 
including defendant union officers, from nego- 
tiating a labor agreement directly with a tile 
contractor who is not a member of the Tile 
Association or of any subordinate tile associa- 
tion, provided, however, that nothing in this 
decree shall prohibit the Tile Association or any 


subordinate tile association from insisting upon 
providing in its labor agreement with any union 
that the union shall grant to the members of 
such association terms as favorable to the mem- 
bers of such association as are granted by such 
union to any non-member of such association; 

(g) To fine or otherwise penalize any member 
of said Tile Association or subordinate tile asso- 
ciation for selling tile unset to any person, 
partnership, or corporation not a member of 
said Tile Association or subordinate tile asso- 
ciation; 

(h) To prevent any person, partnership, or 
corporation from selling tile unset; provided, 
however, that nothing herein shall be deemed 
to prevent the advancement or promotion by 
publicity or advertisement of the use of skilled 
tile setters for the installation of tiles; 

(i) To refuse to install or threaten to refuse 
to install the material of any manufacturer 
because he sells or has sold tile to any particu- 
lar person, partnership, or corporation; 

(j) To report to or otherwize notify directly 
or indirectly for the purposes of accomplishing 
any objective, end, or act enjoined or prohib- 
ited by this decree, any member, officer, or 
agent of the International Union or any sub- 
ordinate union, or any person acting for or on 
behaif of them that: 

1. A particular manufacturer, jobber, local 
distributor, general contractor, tile contractor, 
or any other person is doing or has done busi- 
ness with any individual, partnership, associa- 
tion, or corporation not a member of said Tile 
Association or subordinate tile association;. 

2. Any individual, partnership, association, 
or corporation not a member of said Tile Asso- 
ciation or subordinate tile association has con- 
tracted for or is engaged in the installation of 
tile generally or on a particular job; 

(k) To aid or assist the International Union, 
any subordinate union, their officers or agents, 
or any of them in the imposition of fines or 
penalties against any person, partnership, or 
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corporation not a member of said Tile Associa- 
tion or subordinate tile association; 

(1) To restrict the sale of tile to any person, — 
partnership, or corporation whatsoever. 


[Activities of International Union Enjotined] 


6. That the International’ Union and all 
subordinate unions, their cfficers, agents, and 
employecs, including defendant union officers 
and defendant unions, be and they hereby 
are perpetually enjoined, restrained, and pro- 
hibited from agreeing, combining, and con- 
spiring with the Tile Association of any 
subordinate tile association, their officers or 
agents, including defendant contractors and 
defendant associations, or with any of them, 
or with any manufacturer, jobber, or local 
distributor or the officers, representatives, 
or agents thereof, or any of them: 

(a) To restrain, restrict, or prevent the sale 
of tile to any person, partnership, or corpora- 
tion; 

(b) To circulate or distribute to manufac- 
turers, manufacturers’ representatives, jobbers, 
or distributors of tile a list or lists containing 
the names of contractors under agreement with 
said International Union or subordinate unions 
for the purpose of influencing such manufac- 
turers, manufacturers’ representatives, jobbers, 
or distributors to do business only with con- 
tractors whose names are included on said list 
or lists; 

(c) To withhold or threaten to withhold labor 
from any person, partnership, or corporation; 

(ad) To intimidate or threaten any general 
contractor or awarding authority from dealing 
with any person, partnership, or corporation; 

(e) To blacklist any person; partnership, or 
corporation; 

(f) To require conditions and terms of any 
person, partnership, or corporation, which con- 
ditions and terms are not required of other con- 
tractors.in the same branch of the building 
industry in the same locality; 

(g) To impose fines or otherwise assess pen- 
alties against any person, partnership, or cor- 
poration, other than a member of the Tile 
Association or of a subordinate. tile association. 


7. That the International Union and all 
subordinate unions, their officers, agents, or 
employees, including defendant union officers 
and defendant unions, shall not (a) with- 
hold or threaten to withhold labor from, 
or (b) intimidate any general contractor or 
awarding authority from dealing with, or 
(c) blacklist, or (d) require conditions ‘and 
terms not required of other contractors in 
the same branch of the building industry in 
the same locality save as otherwise in the 
decree permitted in the case of, or (e) impose 
fines or otherwise assess penalties against, 
any individual, partnership, or corporation 
who is willing and able to execute a writ- 
ten agreement to comply, and to comply, in 
respects other than those hereinafter specificd 
in paragraphs (a) to (k), inclusive, with 
the International Union’s and such sub- 
ordinate unions’ requirements for wages, 
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hours, and working conditions (including 
requirements with respect to the closed shop) 
required by said unions of all contractors 
doing similar work in the same locality: 

(a) Because the wages, hours, and working 
conditions (including requirements with respect 
to the closed shop) required of such person, 
partnership, or corporation in the locality where 
such person, partnership, or corporation wishes 
to hire union labor are less favorable to the 
union members than the union requirements in 
some other locality where such person, partner- 
ship, or corporation also does business, provided, 
the union may require contractors to pay for 
the transportation, room and_board of employees 
ordered from one locality to another by’ con- 
tractors and to pay to such employees the wages, 
and to adhere to the conditions, obtaining in 
the locality from which the employees are 
ordered; 

(b) Because the manufacturer of the building 
materials to be installed by members of the 
said unions for said person, partnership, or cor- 
poration either sells directly to jobbers, general 
contractors, or builders, or to subcontractors 
who carry on more than one kind of contracting 
business, or sells to other persons, firms, or 
corporations not members of the Tile Associa- 
tion or any subordinate tile association; 


(c) Because the material to be installed by 
members of the said unions for such complying 
contractor was manufactured by employees 
whose wages, hours, and working conditions 
were less favorable to the employees than the 
wages, hours, and working conditions of the 


employees of other manufacturers of the same. 


or of a substituted building material, or be- 
cause said material was manufactured by 
another union; provided, however, that nothing 
in this decree shall prevent the members of the 
said unions from refusing, either alone or in 
eoncert, to install any building material that 
is prison made or that is made by a manufac- 
turer who maintains an open shop or a company 
union or with whom the International Union or 
a subordinate union is having at the time a 
labor dispute with respect to wages, hours, or 
working conditions, or whom the union is at- 
tempting to organize; 

(d) Because such contractor has broken a rule 
or regulation of the Tile Association or of any 
subordinate tile association, provided, however, 
that nothing in this decree shall prohibit or 
prevent the unions and the tile associations 
from disciplining any member of said associa- 
‘tion for a breach by such members of the pro- 
visions relating to wages, hours, working 
conditions, or the closed shop of the labor 
agreement between said associations or either 
of them and the International Union or a sub- 
ordinate union; and provided further, that 
nothing in this decree shall prohibit or prevent 
the unions from disciplining any contractor for 
a breach by such contractor of the provisions 
relating to wages, hours, working conditions, 
or closed shop of the labor agreement under 
which he operates; 

(e) Bocause such complying contractor is not 
a member either of the Tile Association, of a 
subordinate tile association, or of any other 
association of contractors; 

(f) Because such complying contractor car- 
ries no stock of tile or of any other building 


material, or carries an insufficient quantity’ of: 
tile or of other building material; or because he 
does business from his residence, or because he 
maintains no show room; or because he carries - 
on more than one kind of contracting business; 
or because he is a general contractor; 

(g) Because such person, partnership, or cor- 
poration has refused to make payments to any 
Officer, agent, member, or employee of the 
International Union or subordinate union other 
than payments due under the contract made or 
to be made between said parties; 

(h) Because such person, partnership, or cor- 


‘poration has refused to deposit with the Inter- 


national Union or a subordinate union, or any 
officer or agent thereof, an unreasonable wage 
bond. For the purposes of this decree, it is 
agreed that a reasonable wage bond shall be 
one conditioned upon the employer’s meeting 
his payroll obligation on the particular job; 

(i) Because said person, partnership, or cor- 
poration, after having made a bona fide request 
for the privilege of hiring men from the sub- 
ordinate local, and having been refused, has 
used the tools or has hired persons not in good 
standing with the International Union; 


(j) Because such person, partnership, or cor- 
poration sells, has sold, or contemplates selling 
tile unset to any individual, partnership, or 
corporation; 

(k) Because such person, partnership, or cor- 
poration had, in the past, worked with the tools, 
provided that henceforth, only one contractor 
member of any firm shall work with the tools. 


8. That the International Union and each 
subordinate union be and they hereby are 
perpetually enjoined and restrained from 
agreeing, combining, and conspiring among 
themselves or among any of them, or with 
any other person, firm, corporation, or as- 
sociation, or any officer or employce thereof; 

(a) To deny to any contractor who has en- 
tered into, and who is fully performing, an 
agreement with the International Union or with 
a subordinate union, the privilege of selecting 
for employment any union workman in good 
standing wha is at the time unemployed and 
who is willing to work for such contractor, 
provided, however, that nothing in this decree 
shall prevent the International Union or a sub- 
ordinate union from insisting upon, or any 
union and any tile association from mutually 
agreeing to, a ‘‘spread-the-work”’ plan and ap- 
plying the same without discrimination among 
tile association members and tile contractors 
who are not members of the. Tile Association; 
or 

(b) To threaten to impose upon any general 
contractor who is and has been fully perform- 
ing a written agreement with the International 
Union or any subord!nate union, restrictions or 
requirements not imposed upon his competitors 
because he does business with a sub-contractor 
who is not a member either of the Tile Asso- 
ciation or a subordinate tile association or of 
any other association of subcontractors; pro- 
vided, however, that nothing in this decree shall 
prevent such unions or any of them, either 
alone or in concert, from imposing such condi- 
tions as it*may wish upon the supplying of 
union labor to a generai contractor who does 
business with a subcontractor who does not 
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have, or who has failed fully to:comply with, 
a labor agreement with such unions or any of 
them; 

(c) To deny to any bona fide member in good 
standing of the International Union or of any 
subordinate union the right to transfer bona 
fide his membership from one subordinate union 
to another, or to work in the jurisdiction of 
another subordinate union, in accordance with 
the provisions of Article XV of the Constitution 
of the International Union, Revised and Adopted 
September 1938; 

(d) To violate any provisions contained in 
the Constitution of the International Union; 

(e) To limit the amount of work a tile layer 
may perform, or to limit the use of machinery 
or tools, or to determine the number of tile 
layers to be employed on any specific job, pro- 
vided, however, that no member of a subordinate 
union shall be required to bargain or contract 
to lay a designated number of feet of tile or do 
a certain piece of work in a designated time. 


[Notice of Decree to Members 
of Defendants] 


9. That the defendant, Tile Association 
and defendant International Union shall 
cause copies of this decree to be pririted and 
shall furnish each subordinate tile associa- 
tion and each subordinate union with three 
copies hereof. Said decree shall either be 
read at open meeting of such subordinate 
tile associations and subordinate unions, or 
shall be mailed to each member thereof; and 
the constitution and:by-laws of the Interna- 
tional Union and all constitutions and by-laws 
hereafter adopted, printed or promulgated 
by said International Union and the by- 
laws of the Tile Association, and all by-laws 
hereafter. adopted, printed or promulgated 
by such Tile Association shall call attention 
to this decree and its provisions and to the 
fact that each member of said organizations 
and subordinates thereof is bound thereby. 


[Defendants Required to Enforce 
Decree—Procedure] 


10. That the defendant Tile, Association 
and defendant International Union shall use 
every reasonable effort to prevent violations 
of this decree by subordinate tile associa- 
tions and subordinate unions and members 
thereof, and to inform themselves as to the 
observance of the decree by said tile as- 
sociations and subordinate unions-and the 


members thereof. And said Tile Associa-' 


tion and said International Union shall 
promptly report to the Attorney General of 
the United States every case in which pro- 
ceedings have been instituted by either the 
Tile Association or the International Union 
to try alleged violations of this decree. Said 
Tile Association and International Union 
shall notify their respective subordinate tile 
associations and subordinate unions to re- 
port to them any violations of this decree 
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coming to the attenion of said subordinate 
tile associations and subordinate unions. 


11. That it shall be the duty of the In- 
ternational Union, after knowledge obtained 
of a violation of this decree, to bring to 
trial, and to punish, any subordinate union 
or member thereof violating this decree. 
Said trial shall be in accordance with Article 
IV, Section 17 of the Constitution of the 
said International Union which provides as 
follows: 

“Section 17. The Executive Board, upon no- 
tice given it of any executive matter in any 
manner or from any source that any subordinate 
union, officer, or member thereof has failed or 
neglected to comply with the laws of this Inter- 
national Union or its rules or orders or the 
rules or orders of the Executive Board of this 
International Union shall immediately cause 
notice of said complaint to be given to the 
union, officer, or member thereof so charged. 
Such notice may be served by telegraph, regis- 
tered mail, or personally. It shall state the sub- 
stance of the charge and the name of the person 
or body making the charge. The accused must, 
within three (3) days thereafter, cause his 
answer to be served on this International Union 
or its Executive Board by telegraph that an 
answer has been mailed. Upon receipt of the 
answer, or if no answer is received within ten 
(10) days after notice shall have been served 
upon the accused, this International Union or 
its Executive Board shall pass upon the whole 
matter as set forth in the complaint and an- 
swer, and if it determines that there is reason- 
able ground to believe the accused guilty it 
shall immediately suspend said accused and 
shall direct the accused to appear with his 
witnesses for trial upon said charges at a time 
and place specified before said’ Executive Board 
or any member thereof designated by the Pres-- 
ident of this International Union or any member 
of this. International Union who shall be desig- 
nated as referee by the President of this Inter- 
national Union. If the trial is held by the entire 
Executive Board, it shall cause witnesses to be 
sworn and the testimony taken by a stenogra- 
pher and transcribed, and it shall immediately 
render its decision and impose the penalty 
therefor. If the trial is held by a member of 
the Executive Board or a referee designated by 
the President of this International Union, he 
shall cause all parties and witnesses to be 
sworn and the testimony of the parties and wit- 
nesses to be taken by a stenographer and tran- 
scribed, and he shall make his report at once 
to the Executive Board, which shall as soon 
thereafter as convenient meet and determine the 
guilt or innocence of the accused. If found 
guilty, the Executive Board shall immediately 
impose the penalty, which shall be binding on 
all of the parties, and shall be observed and 
obeyed by them. If the accused shall feel ag- 
grieved at the action of said Executive Board, 
it or he may within ten (10) days after notice 
of the action of said Executive Board has been 
served on it or him, appeal from the action of 
the Executive Board to the Board of Appeals, 
and when such appeal has been taken the entire 
transcript of the proceedings appealed from 
and all books and papers relating to the same, 
Shall at once be transmitted to said Board of 
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Appeals and said Board of Appeals shall review 
said case in its entirety. 

“The Executive Board is authorized to appoint 
an International Apprentice Inquiry Commission 
to investigate every phase of the apprentice sit- 
uation, to subpoena persons, documents, rec- 
ords, or any material evidence, to the end that 
our established apprentice policy may be en- 
forced; that such Commission shall have author- 
ity to travel from place to place under the 
direction of the Executive Board and to be 
compensated for such travel; that the Interna- 
tional Executive Board shall have full authority 
to act on the findings of such Commission, to 
issue special cards, and to do any other act that 
may be, in the judgment of the Executive Board, 
required to bring order out of the situation, 
bring all apprentices under registration and 
create a situation in conformity with the laws 
of our International Union. 

“The Executive Board shall have entire con- 
trol over all judicial business of this. Interna- 
national Union when not in session, viz, all 
appeals by members or unions against members 
or unions of another State or Province or in 
States or Provinces where no Conference is 
legalized; all decisions as to the laws or usages 
of the International Union or of subordinate 
unions; all charges or disputes of one member 
against another or his union; and all charges or 
disputes of one union against another; all ques- 


tions as to the law raised or reported by depu- 
ties—in fact, all questions relating to the laws 
of the International Union or subordinate unions 
and violations thereof. But said Board shall in 
no case render a decision until both parties 
shall have had a full and complete opportunity 
to answer all charges made and refute all evi- 
dence submitted. 


“The Board shall notify all interested parties 
of its decision by mail by registered letter, 
within five days after the renditiqn thereof, and 
its decision shall be final unless reversed by the 
Board of Appeals or by the International Union 
at its first Convention held after such decision. 
The Executive Board shall file at Headquarters 
all papers and copies of all decisions rendered 
and the same shall be printed in the President's 
report. The decision of the Executive Board 
shall be in full force and effect pending the 
decision of the appeal.’’ 


12. That it shall be the duty of the Tile 
Association to invoke its powers under 
Article I, Section 5, and Article II, Section 
10, of the By-Laws of said Tile Associa- 
tion, to punish any violation of this decree 
by any member of said Tile Association or 
by any subordinate tile association or by 
any member thereof. The provisions of 
Article I, Section 5, and Article II, Section. 
10, of said By-Laws read as follows: 


Article I, Section 5 

“Local Associations, The Board of Directors 
shall have power to grant, suspend or revoke 
charters to local organizations in citles, towns 
or localities having three or more qualified tile, 
mantel and grate contractors. Such local or- 
ganizations shall be subordinate to this associa- 
tion, shall at all times further and carry out the 
object of this association, and may adopt their 


- association. 


own by-laws, and regulations, which shall be in 
furtherance of the charter and by-laws of this 
association and not inconsistent therewith. On 
request of the president the local organization 
shall file with this association a complete and 
accurate copy of its by-laws, rules and regula- 
tions. The local organization shall not create 
any obligation against this association. 


Article II, Section 10 

“Suspension and Hxupulsion. Any member of 
this association not a member of any local 
association who shall violate the charter and by- 
laws of this association or be guilty of conduct 
unbecoming a member of this association may 
be suspended or expelled by the Board of Direc- 
tors. If such member shall feel such action 
unjust he may appeal therefrom to the members 
at the next annual meeting. j 

“Any member of the Association who is a 
member of a local association may be suspended 
or expelled by the local association for like 
cause or for violating the oy-laws, rules or reg- 
ulations of the local association. Suspension or 
expulsion from the local association shall .con- 
stitute and be suspension or expulsion from this 
If any member shall feel himself 
aggrieved by any such action of the local asso- 
ciation he may appeal therefrom to the Board 
of Directors of this association who shall hear 
the complaint and affirm, reverse or modify the 
action of the local association as in their judg- 
ment the facts warrant. 

“If a member of a local association is sus- 
pended they automatically cease to be a member 
of this association, but upon application of the 
local association and reinstatement of the mem- 
ber by the local association they may be rein- 
stated by The Tile Contractors’ Association of 
America, Inc., subject to the approval of the 
Board of Directors.’’ 


[Regulations Abrogated] 


13. That all constitutions, by-laws, reso- 
lutions, and agreements of the Tile Associa- 
tion and any of its subordinate associations, 
the International Union and any of its sub- 
ordinate unions, and any arbitration boards 
whose membership consists of representa- 
tives of any of the subordinate tile associa- 
tions or subordinate unions or of the 
International Union or of the Tile A'ssocia- 
tion, insofar as said constitutions, by-laws, 
resolutions, and agreements authorize, pro- 
vide, or permit, any activity prohibited by 
this decree, are hereby declared unlawful 
and of no force and effect. 


[Binding Effect: of Decree] 


14. That the terms of this decree shall 
be binding upon, and shall extend to each 
and every one of the successors in interest 
of any and all of the defendants herein, and 
to any and all corporations, partnerships, 
associations, and individuals who may ac- 
quire the ownership, control, directly or in- 
directly, of the property, business and assets 
of the defendants or any of them, or of any 
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of the subordinate tile associations or sub- 
ordinate unions other than those named as 
defendants or any of them, whether by pur- 
chase, merger, consolidation, reorganization, 
or otherwise. 


[Access io Records] 


15. That for the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the writ- 
ten request of the Attorney General or an 
Assistant Attorney General and on reason- 
able notice to the defendants made to the 
principal office of the defendants, be per- 
mitted (a) reasonable access, during the office 
hours of the defendants, to all books ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of the defendants, 
relating to any of the matters contained in 
this decree, (b) subject to the reasonable 
convenience of the defendants and without 
restraint or interference from them, to in- 
terview officers or employees of the defend- 


ants, who may have counsel present, regarding © 


any such matters; and the defendants, on 
such request, shall submit such reports in 
respect of any such matters as may from 
time to time be reasonably necessary~for 
the proper enforcement of this decree; pro- 
vided, however, that information obtained by 
the means permitted in this paragraph shall 
not be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party or as otherwise required 
by law. 


[Activities Not Enjoined] 
16. That it is provided,. however, that 


nothing herein contained shall, with respect 
to any act not enjoined by this decree, pro- 
hibit, prevent, or curtail the rights of the 
defendant unions or of any of them from 
picketing or threatening to picket, circulariz- 
ing or disseminating accurate information 
or carrying on any other lawful activities 
against anyone, or with reference to any 
product when the defendant unions or their 
members have a strike, grievance, or con- 
troversy, or from lawfully seeking to attain 
and carry out the legitimate and proper pur- 
pose and functions of a labor union. 


, 


[Jurisdiction Retained] 


17. That jurisdiction of this cause is re- 
tained for the purpose of enabling any of 
the parties to this decree to make applica- 
tion to the Court at any time for such fur- 
ther orders and directions as may be necessary 
or appropriate in relation to the construc- 
tion of or carrying out of this decree, for the 
modification hereof upon any ground (in- 


-cluding any modification upon application 


of the defendants or any of them required 
in order to conform this decree to any Act 
of Congress enacted after the date of entry 
of this decree), for the enforcement of com- 
pliance herewith and the punishment of 
violations hereof. Jurisdiction of this cause 
is retained for the purpose of granting or 
denying such applications as justice may re- 
quire and the right of the defendants to 
make such applications and to obtain such 
relief is expressly granted. 


[Effective Date] 


_ 18. That this decree shall become effec- 
tive upon date of entry hereof. 


[] 56,045] Charles Eckdahl and O. C. Dinelly v. Al Hurwitz, doing business as 


Al’s Midwest Store. 


Supreme Court of Wyoming, June 11, 1940. 


In a suit under the Wyoming Unfair Competition and Discrimination Act of 1937, 
prohibiting locality discrimination and sales below cost, injunctive relief is properly 
denied against sale by lottery as “below cost” wheré the evidence shows that defendant 
made a profit on the entire transaction complained-of and fails to show that the acts of 
defendant injured or destroyed competition. 


A suit to enjoin a violation of a criminal statute will not lie at the instance of a 
private party in the absence of a showing that the complained-of acts, apart from consti- 
tuting a violation of public law, especially injure or threaten to injure the business or 
property of the complaining party. 


For the plaintiffs and appellants the cause was submitted on the brief of Frank E. 
Anderson and Wm. Edmonds both of Laramie, Wyoming. 


For the defendant and respondent the cause was submitted on the brief of Alfred M. 
Pence of Laramie, Wyoming. 
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[Nature of Proceeding] 


River, Chief Justice: .This cause is here 
through the direct appeal method of pro- 
cedure to review a judgment of the district 
court of Albany County denying an appli- 
cation made therein by the plaintiffs, Charles 
Eckdahl and O. C. Dinelly, for an injunc- 
tion to issue against the defendant, Al Hur- 
witz. Both a temporary restraining order 
and a permanent injunction were sought. 
The decision of the district court aforesaid 
was adverse to the plaintiffs-on both appli- 


cations. The basis upon which plaintiffs 
predicated their right to relief was that the 
defendant by his acts injured plaintiffs, de- 
stroyed competition, and wilfully violated 
_the provisions of Chapter 73, Laws of 
Wyoming, 1937, commonly known as the 
Unfair Competition and Discrimination 
statute of this State, and will continue to 
do so, thereby continuing to maintain a 
nuisance and to “exercise unfair competition 
and discriminate against the plaintiffs” in 
violation of their rights, unless restrained 
from so doing by-court order. 


[Facts of Case] 


The plaintiffs, as is the defendant, are 
merchants having their places of business 
in the City of Laramie, Wyoming, the plain- 
tiff Eckdahl being engaged in selling by 
sample “made to measure” shirts and suits 
of clothing, and the plaintiff Dinelly con- 
ducting 2 jewelry store in said city. The 
defendant Hurwitz also sells suits, over- 
coats, jewelry, and other merchandise. Most 
of the latter’s business is, as he testified, so 
far as clothing is concerned some ninety- 
nine per cent “shelf business,” i. e., ready 
to wear clothing, and he does “very little” 
made to measure clothing business. On the 
witness stand he stated that he did not 
consider Eckdahl as one of his competitors. 
The plaintiff Dinelly gave no testimony on 
the trial. 


The business methods of the defendant 
Hurwitz, of which complaint is made and 
against which relief was sought, are prac- 
tically identical with those fully described 
in the cases of Grant et al. v. State, 54 Tex. 
Crim. Rep. 403, 112 S. W. 1068, and People 
of Porto Rico v. Swiggett, 37 Porto Rico Rep. 
845. See also DeFlorin v. State, 121 Ga. 593, 
49 S. E. 699; People v. McPhee, 139 Mich. 687, 
103 N. W. 174; State v. Moren, 48 Minn. 555, 

-51 N. W. 618; State v. Perry, 154_N. C. 616, 
70 S. E. 387; Commonwealth v. Painter, 15 
Pa. Dist. Reports 491. 


[Violation of Unfair Competition Act’ Not 
Shown) 


The district court in its judgment afore- 
said found that the evidence submitted in 
the cause failed to show that the defendant 
in his methods of transacting business afore- 
said “sold merchandise for less than cost, . 
since the whole or entire transaction must 
be considered, and the evidence shows that 
Al Hurwitz, defendant, made money on the 
entire transaction; and, further, the evidence 
fails to show that said acts of defendant 
injured competitors or destroyed competi- 
tion; and that for the reasons set forth there 
is no violation of Chapter 73, Wyoming 
Session Laws, 1937.” The court also found 
inter alia that defendant’s methods of busi- 
ness claimed to be objectionable were viola- 
tions of the criminal statutes of the State 
of Wyoming relating to lotteries, but that 
the evidence in the case also failed to estab- 
lish “that the commission of the crime espe- 
cially injured plaintiffs’ businesses or that 
an injunction in this suit would prevent a 
multiplicity of suits; that there is a plain 
and speedy remedy at law by way of crim- 
inal prosecution.” It was accordingly ad- 
judged that plaintiffs take nothing and that 
the injunction sought should be denied, as 
hereinbefore indicated. 


We have examined with care the record 
in this case, and have reached the conclu- 
sion that there is substantial evidence to 
support the court’s finding as above quoted. 
That finding is not only thus supported, but 
the evidence seems to us of such a character 
that we do not well see how the court could 
have found otherwise than it did. So far 
as the second above quoted excerpt from 
the findings is concerned, we agree, also, 
that the evidence in the record likewise fails 
to show that what defendant did “especially 
injured plaintiffs’ businesses,” assuming his 
acts were in fact a violation of the State’s 
criminal law, a point not ‘contested here. 
See Sections 32-815, 32-816 and 32-817, 
W. R. S., 1931. 


[Restraining Violations of Criminal Statutes 
in Equity—Limitations | 


Relative to the judgment following the 
findings above referred to the subjoined 
authorities are pertinent: 

32 C. J. 275-276 says, upon the citation 
of a lengthy list of decisions from appellate 
courts, that: 

“Tt is now universally held that, except where 
there is express statutory authority therefor, 
equity has no criminal jurisdiction, and acts or 
omissions wiil not be enjoined merely on the 
ground that they constitute a violation of law 
and are punishable as crimes, _Under ordinary 
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circumstances a complete and adequate remedy 
for the violation of the criminal statutes of a 
state and of municipal ordinances is. afforded 
by the courts of law; and if a criminal prose- 
cution will constitute an effectual »protection 
against the acts or omissions complained of, 
no grounds exist for relief by injunction.’ 


1 High on Injunctions (4th Ed.) Chapter 
1, Sec. 20, lays down the rule thus: 


“Equity has no jurisdiction to restrain the 
commission of crimes, or to enforce moral ob- 
ligations and the performance of moral duties; 
nor will it interfere for the prevention of an 
illegal act merely because it is illegal. And in 
the absence of any injury to property rights it 
will not lend its aid by injunction to restrain 
the violation of public or penal statutes, or the 
commission of immoral and illegal acts.”’ 


In Motor Car Dealers’ Assn. of Seattle, 
et al., v. Fred S, Haines Co., 128 Wash. 267, 
222 P. 611, 36 A. L. R. 493, the court ruled: 


“It is our opinion that this action is nothing 


more than an attempt to enforce the criminal 
laws against selling personal property on Sun- 
day by injunction, and deprive the persons 
accused of the right of trial by jury. Nor do 
we believe that the acts complained of consti- 
tute any special injury to appellants within the 
meaning of the rule applied to such cases." 


In United-Detroit Theaters Corporation v. 
Colonial Theatrical Enterprise, 280 Mich. 425, 
273 N. W. 756, the court quoted from an 
earlier decision which supplied an excerpt 
from the well known case of “In re Debs,” 
decided by the Supreme Court of the United 
States, to the following effect: 

““‘*As stated in Re Debs, 158 U. S. 564, 593, 
15S. Ct. 900, 909, 39 L. Ed. 1092: 

‘“Again, it is objected that it is outside of 
the jurisdiction of a court of equity to enjoin 
the commission of crimes. This, as a general 
proposition, is unquestioned. A chancellor has 
no criminal jurisdiction. Something more than 
a threatened commission of an offense against 
the laws of the land ts necessary to call into 
exercise the injunctive powers of the court. 
There must be some interferences, actual or 
threatened, with property or rights of a pe- 
cuniary nature, but when such interferences 
appear the jurisdiction of a court of equity 
arises, and is not destroyed by the fact that 
they are accompanied by or are themselves 
violations of the criminal law,"’’"’ 


Similarly in Matthews et al. v. Lawrence, 
212 N. C. 537, 193 S. E. 730, the court 
pointed out that a statute forbidding the 
practice of photography under a criminal 
penalty was one which “clearly makes the 
alleged acts of the defendant complained 
of by the plaintiffs criminal, and it is a rule 
with us that there is no equitable jurisdic- 
tion to enjoin the commission of a crime, 
and that injunctions are confined to cases 
where some private right is a subject of 
controversy. Individuals who apprehend in- 
jury to their person or property by reason 
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‘of any acts which are criminal are furnished 


an adequate remedy at law by having the per- 
petrator of stich acts indicted and prosecuted 
by the state. Carolina Motor Service v. At- 
lantic Coast R. R. Co. 210 N. C. 36, 185 S. E. 
479, 104 A. L. R. 1165, and cases there 
cited.” 

Of like purport, in Hill v. Pierson, 45 Neb. 
503, 63 N. W. 835, this language was used: 

“Another point discussed and presented for 


adjudication is, will the continuance of a public 
nuisance, and one which is criminal in its na- 


-ture, be enjoined in an action for such purpose 


by a private party? It has been stated by this 
cote Mhat a Poubiié nuisance will be enjoined 
in a suit instituted by a private party for such 
purpose, but only when the plaintiff does or 
will sustain a special damage,—a personal in- 
jury,—distinct’ from that which he suffers in 
common with the rest of the public (Shed v. 
Hawthorne, 3 Neb. 179); and in the case of Far- 
rell v. Cook, reported in 16 Neb., beginning on 
page 483, and 20 N. W. 720, this rule was ap- 
plied where thé nuisance enjoined was both 
public and criminal in its nature, and was 
again recognized in the case of Barton v. Cat- 
tle Co., 28 Neb, 350, 44 N. W. 454,” 


And the court declared in Takiguchi v. 
State, 47 Ariz. 302, 55 P. (2d) 802, that: 


“It is a general rule that the court has no 
right or power to issue an injunction restrain- 
ing a party from doing a criminal act, unless 
the act, if committed, will injure or destroy 
property or some property right of the party 
complaining or will amount to a public nui- 
sance, State ew rel. La Prade v. Smith (Ariz.) 
29 P. (2d) 718, 92 A. L. R. 168; State v. John- 
son, 26 N, M, 20, 188 P. 1109. The facts here 
do not show 4 situation for the application of 
the exception to the rule.”’ 


Our sister State of Colorado, through its 
court of final authority, in People ex ‘rel. 
L’Abbe v. District Court of Lake County, 26 
Colo. 386, 58 P. 604, has remarked that: 


“While it is undoubtedly true that a court of 
equity has jurisdiction by injunction to prevent 
the violation of public law when necessary to 
prevent an irreparable injury to personal or 
property rights, it is equally true that it is not 
within its jurisdiction to prevent a criminal 
act merely because it is criminal, and when it 
in no way violates a property or civil right; 
and, before such jurisdiction can be exercised, 
it should be made to appear, from the facts 
and circumstances of the particular case, that 
it is one in which the equitable interposition 
of the court may be properly and legitimately 
invoked; and, in the absence of such a showing, 
the court has no authority to hear and‘ deter- 
mine that particular case.’’ 


See also State v. Conragan, 54 R. I, 256, 171 
A. 326; Corchine v. Henderson, 70 S. W. (2d) 
(Tex. Civ. App.) 766; Carolina Motor Serv- 
tce, Inc., v. Atlantic Coast Line Railroad Co., 
210° Ni 'Ga360185) Sree: 
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[Judgment A firmed] 


_ Plaintiffs in their brief have submitted 
citations of many adjudicated cases with 
elaborate extracts therefrom. It would ap- 
pear that these decisions were for the most 
part properly determined. Under their facts 
the legal principles they announce were 
appropriately applied. However, in the case 
at bar, under the facts found by the trial 


court, and’ which must control here, upon 
the record before us and under the authori- 
ties above briefly reviewed, we are obliged 
to reach the conclusion that the judgment 
rendered by the district court of Albany 
County was correct and it will accordingly 


be affirmed. 
A firmed. 
KIMBALL and BiLuMmeE, JJ., concur. 


[56,046] Allen B. Wrisley Company, a Corporation, et al., v. Federal Trade 


Commission. 


United States Circuit Court of Appeals for the Seventh Circuit, June 12, 1940. 


Where a number of witnesses testified to the effect that they understood a soap 
label bearing the words “palm and olive oil” to mean that the soap contained both palm 


and olive o 


the finding of the Commission that such label deceived and misled a sub- 


stantial portion of the public into believing that the soap was 100 percent olive oil cannot 


be sustained. 


The labelling of soap as “olive oil soap” with no indication that such soap contains 
any other fatty ingredient when it does in fact, constitutes a false representation that it 
contains 100 percent olive oil and is an unfair method of competition. 


When olive oil soaps contain less than 100 percent olive oil for the fatty ingredient, 


the Commission may require the manufacturer to indicate this fact on the label, but where 
the charge made is that the labels used constitute a representation that the soaps so 
labeled were pure olive oil soaps, an order requiring each other fat contained in the soap 
to be included in the label goes beyond the scope of the issues and must be annulled. 


Federal Trade Commission Order No. 3021, set aside. 
Frank W. Sullivan, Counsel for Petitioners. 


W. T. Kelley, Counsel for Respondent. 


Before Sparks, Major and TrEANOR, Circuit Judges. 


[Petition to Review FTC Order] 


Mayor, Circuit Judge: This is a petition 
to review and set aside a-cease and desist 
order entered April 6, 1939, by the Federal 
Trade Commission (hereinafter referred to 


as the “Commission’’) against petitioners. 
[Facts of Case] 


On December 24, 1936, the Commission 
issued its complaint pursuant to Section 5 
of the Federal Trade Commission Act of 
1914, 15 U. S. C. A. 45, alleging, in sub- 
stance, that petitioners were engaged in the 
business of manufacturing soap and in the 


distribution thereof in interstate commerce; 
that petitioners were in substantial com- 
petition with those engaged in the manufac- 
ture and sale of genuine olive soap, and 
those engaged in the manufacture and sale 
of soap, the oil content of which is not 


wholly olive oil; that in the course and, 
1 Among the brands and labels used by the 


petitioners as alleged in the complaint, are: 
“Wrisley’s Oliv-ilo pronounced Oliv-eye-lo,’’ 
“Purito. Olive Oil Castile," ‘‘Wrisley’s Oliv- 


conduct of such business, petitioners sold 
many kinds of soap, some of which were 
branded, labeled and otherwise advertised 
and represented as olive oil soap.* 

It was alleged that the oil or fat ingre- 
dient of the soap thus labeled and branded 
was not wholly olive oil; that genuine olive 
oil soap is one, the oil ingredient of which 
always has been and now is olive oil to the 
exclusion of all other oils and fats; that 
said soap had for many years been sold 
and used by the purchasing public through- . 
out the United States and that because of 
its qualities had long been considered as a 
high quality soap, free from substances 


harmful to the human skin or delicate fab- 


rics, and possessing desirable qualities not 
contained in other soaps; that a substantial 
portion of the purchasing and consuming 
public preferred to purchase and use soap, 
the oil content of which was wholly olive 


Skin pure Toilet Soap,’’ ‘‘Royale Olive Oil 
Pure,"’ ‘‘Allan B, Wrisley Co., Chicago,’’ ‘‘Palm 
and Olive Soap Regal Soap Co.,’’ and ‘‘Palm 


and Olive Oil Soap.’’ 
| 56,046 


204 


Court Decisions 


Wrisley Co.v. FTC 


oil. It was alleged that petitioners were 
enabled to sell their soaps at prices sub- 
\stantially lower than its competitors who 
import or manufacture and sel! genuine olive 
oil soap, and that the practices complained 
of have the capacity and tendency to cause 


and do cause the trade and public to pur-~ 


chase petitioners’ said soap as and for genuine 


olive oil soap in preference to the more. 


costly genuine olive oil soap sold by its 
competitors. It was further alleged that 
such practices had a tendency to mislead 
and deceive a substantial portion of the 
trade and purchasing public into the erro- 
neous belief that such representations were 
true, and into the purchase of substantial 
quantities of petitioners’ said soap because 
of such erroneous belief, and that as a re- 
sult thereof, trade was unfairly diverted from 
those competitors dealing in the genuine 
olive oil soap, as well as those dealing in 
soap not wholly olive oil, but who truth- 
fully advertised their soap, resulting in sub- 
stantial injury to competition. 

The acts, practices and methods of peti- 
tioners were alleged to injure and prejudice 
the public and petitioners’ competitors, and 
to constitute an unfair method of competi- 


tion within the meaning and intent of the 
Act. : 


[Answer of Petitioner] 


Petitioners’ answer admitted competition 
and that the soaps labeled and branded as 
alleged in the complaint were not wholly 
olive.oil, but denied that the use of the 
words “Olive Oil” in describing soap, con- 
notes to the trade or the purchasing public 
that it is a soap, the oil content of which 
is 100% olive oil. The answer admits that 
some of petitioners’ competitors dealing in 
soap, the oil content of which is not wholly 
olive oil, truthfully advertise the same. A 


2“Olive oil soap is a soap containing olive 
oil as its fatty ingredient, to the exclusion of 
all other oils or fats. Some of the brand names 
and labels used by respondents in advertising 
their soap have led a substantial number of the 
trade and purchasing public to believe that the 
soap so labeled, branded and otherwise adver- 
tised is olive oil soap. 

‘“* * * For many purposes, a substantial 
portion of the purchasing and consuming public 
prefer to purchase and use soap, the oil content 
of which is wholly olive oil. Said olive oil 
soap has long been and is now considered by 
the medical profession to have the qualities 
requisite and desirable for bathing infants, sick 
and ailing persons, and is used in medicinal 
preparations. Said soap has long been, and is 
now, prescribed and recommended by the med- 
ical profession for said purposes. 

“Olive oil has been higher in price than other 
oils and fats commonly used in the manufacture 
of soap, and genuine olive oil soap is more 
costly to manufacture than respondents’ said 
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general denial was made of other allegations 
of the complaint. 


[Findings of Commission] 


The Commission, after hearing, made its 
findings of’ fact, which generally follow the 
allegations of the complaint. We set forth 
in a footnote? such of the specific findings 
as appear to be material. Predicated upon 
such findings, the Commission entered the 
order here involved, which we shall discuss 
hereafter. 


[Contested Issues] 


The principal contested issues are: 


(1) Is it an unfair method of competition to 
brand and label soaps as charged in the com- 
plaint and found by the Commission which do 
not contain 100% olive oil as their fat or oil 
content, but which do contain olive oil in lesser 
amounts? 

(2) Is there any specific and substantial public 
interest in the subject matter of the complaint 
which should be protected by the Commission? 

(3) Is there substantial evidence to support 
the Commission’s finding that a substantial por- 
tion of the trade and purchasing public have 
been misled and deceived by use of the brands 
and labels set forth in the complaint which has 
resulted in a diversion of trade to petitioners 
and from their competitors? 

(4) Is the evidence sufficient to disclose any 
Substantial competition between petitioners’ 
products labeled and branded as described in 


the complaint, and those containing olive oil 
as their sole oil or fat ingredient? 


The first two issues, so it is contended, 
raise questions of law to be determined by 
the court and not by the Cammission. Fed- 
eral Trade Commission v. Gratz, 253 U. S. 
421, 427; International Shoe Company v. Fed- 
eral Trade Commission, 280 U. S. 291, 298. 
Petitioners concede the well established 


tule that the findings of the Commission 


soaps, and respondents are enabled to, and do, 
sell their soaps at prices substantially less than 
respondents’ competitors who import, or man- 
ufacture, and sell genuine olive oil soap, can 
and do sell the same. 

“There are a substantial number of the con- 
suming public who understand an olive oil soap 
to be a soap containing 100% olive oil as its oil 
or fat content, and prefer to buy and use said 
soaps. 

‘‘* * * There are among the competitors of 
respondents manufacturers and distributors of 
genuine olive oil soap and manufacturers and 
distributors of soap, the oil content of which is 
not wholly olive oil, who truthfully advertise, 
sell and distribute their soaps among the various 
states of the United States. By the use of the 
representations aforesaid, trade is unfairly di- 
verted to respondents from such competitors, 
thereby, substantial injury is being and has 
been done by the respondents to competition 
in commerce as herein set forth." 
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are conclusive if supported by substantial a representation that the soaps so branded 


evidence. 
[Scope of Issues] 


In considering the contentions of the re- 
spective parties, it is important to keep in 
mind that the Commission’s case as re- 
vealed by the pleadings, the hearing and 
its argument here, is predicated upon the 
theory that petitioners untruthfully and 
falsely represented their soaps as containing 
100% olive oil; that by reason of this mis- 
representation alone, a substantial portion 
of the public was induced to purchase such 
soap; that it was deceived thereby and, as 
a result of such deception, both a substantial 
portion of the public and petitioners’ com- 
petitors, were injured or damaged. In con- 
sidering the alleged misrepresentation on 
the part of petitioners, it also must be borne 
in mind that they consist entirely of the 
brands and labels set forth in the complaint. 
True, the Commission in its findings re- 
ferred to the “soap so labeled, branded and 
otherwise advertised as olive oil. soap.” 
What is meant by the words “otherwise 
advertised” we do not know, as we do not 
find a scintilla of evidence in the record 
that petitioners’ soap was advertised, or 
that the alleged misrepresentation consisted 
of ee other than the brand or label 
itself. 


[“Olive Oil Soap” Defined] 


‘One of the highly controverted questions 
at the hearing was, what is an “Olive Oil 
soap’? It is petitioners’ contention that 
such soap is usually and generally classified 
by the manufacturer, retailer and the public 
into three classes, (1) those soaps which are 
genuine, 100% pure olive oil, (2) those soaps 
in which the olive oil content predominates, 
and (3) types of olive oil soaps which are 
for general toilet purposes and contain olive 
oil in lesser quantities. The soaps in ques- 
tion are included in the third classification. 
The record discloses that petitioners intro- 
duced a large amount of credible testimony 
sustaining its theory in this respect. On 
the other hand, the Commission specifically 
found that an olive oil soap is one contain- 
ing olive oil as its fatty ingredient to the 
exclusion of all other oils or fats. We think 
there is substantial testimony in support 
thereof. Under such circumstances, we are 
not permitted to weigh the evidence and 
must accept the finding in this respect. 


[Controlling Question] 


In our judgment, the important, if not 
controlling, question is not whether an olive 
oil soap is one, the contents of which are 
100% olive oil, but whether the labels and 
brands used by the petitioners, constitute 


and labeled were pure olive oil soaps, as 
that term is defined by. the Commission. 
The case of the Commission must stand or 
fall upon the answer to that question. It 
thus becomes essential to consider the 
brands and labels in question, with a view 
of ascertaining if such constitute a misrep- 
resentation, deceptive to a substantial por- 
tion of the public, keeping in mind the 
theory of the case that the public was de- 
ceived only because it was falsely led to 
believe it was obtaining a 100% olive oil 
soap. 


[Finding Not Supported] 


One of the brands named in the complaint 
and the findings is, “Palm and Olive Oil 
Soap.” Was the use of such brand and 
label a representation that it was a 100% 
olive oil soap, and does the evidence sub- 
stantially support a finding to that effect? 
There was testimony by a number of wit- 
nesses, including some of the witnesses for 
the Commission, who testified it would 
mean to them a soap, the contents of which 
included, at least, both palm oil and olive 
oil. The only evidence to the contrary, upon 
which the Commission is forced to rely; is 
found in a stipulation between counsel for 
the respective parties entered into during 
the course of the hearing. It was stipulated 
and agreed that if thirty members of the 
consuming public were called to testify, 
they would give certain testimony regard- 
ing various matters in controversy. In- 
cluded in such matters was that “sixteen of 
said thirty persons would testify that they 
understand olive oil soap to be one, the 
oil content of which is 100% olive oil,” while 
fourteen would testify to the contrary, and 
twenty-four of said thirty persons would 
testify that use of the expression “palm and 
olive oil soap” would lead them to believe 
that said soap is an olive oil soap, 4. e., one 
containing 100% olive oil. In our judgment, 
such a stipulation can be given little, if any, 
weight, and cannot be said to be substantial 
in view of the unanimous testimony to the 
contrary given by witnesses who appeared 
personally. How a person with any intelli- 
gence could look at the label or brand upon 
a cake of soap or the wrapper thereof, con- 
taining the two descriptive words “palm and 
olive” oil and be misled into believing that 
such words meant 100% olive oil, is so 
incredible as to be unbelievable. We sup- 
pose that by the same process of mental 
reaction, such witness would believe that 
the words “goose grease and lard” mean 
100% lard and no goose grease, or that if 
shown a picture of a cow and a horse, 
would be led to believe he had seen a pic- 
ture of two horses. 

What we have said with reference to 
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Palm and olive oil soap likewise applies to 
the brands and labels “Palm and Olive 
Soap” and “Oliv-Palm Complexion Soap.” 
That the Commission had little faith in its 
contention as to these particular brands and 
labels is apparent, we think, from the ex- 
ception contained in its cease and desist 
order which will be referred to hereafter. 


[Misleading Labels] 


Of the other labels and brands, namely, 
“Oliv-ilo,” “Royal Olive Oil Pure,” “Purito 
Olive Oil Castile,” “Olive-Skin Pure Toilet 
Soap” and “Del Gloria Castile Made with 
Pure Olive Oil,” the Commission found that 
such brands and labels represent, and lead 
the public to believe, that they are a 100% 
olive oil soap. Provisions of the stipulation 
referred to heretofore furnish some support 
for such a finding, but as to each of these 
labels and brands, there is the testimony of 
witnesses who appeared personally, fur- 
nishing additional support. While in some 
instances such testimony is not of a con- 
vincing nature, yet we think it is sufficient 
to sustain the finding. 


[Prior Decision Not Controlling] 


At this point it seems appropriate to make 
reference to the decision of this court in 
Kirk and Company v. Federal Trade Com- 
mission, 59 F. (2d) 179 (Certiorari~ denied 
278 U. S. 663), and which petitioners argue 
is controlling here. While the language in 
that opinion apparently affords some sup- 
port for petitioners’ argument, we do not 
agree that it is controlling. There the order 
of the Commission was directed at the word 
“Castile’ when used in connection with 
soap. It was there argued by the Commis- 
sion, as here, that such soap is one in which 
olive oil constitutes the sole oily or fatty 
ingredient. The opinion comments upon 
the contrariety of opinion disclosed by the 
record and holds, in effect, that the evidence 
supports the finding that the use of the 
word “Castile” had the capacity to deceive. 
The court, however, regarded as decisive a 
bulletin promulgated by the United States 
Department of Commerce, Bureau of Stand- 
ards, which defined the term “Castile” as 
applied to a soap, to include those made 
from oils other than olive. In other words, 
the definition thus given was inconsistent 
with that contended for by the Commission, 
and the court set aside the cease and desist 
order. Subsequently, the Supreme Court in 
Federal Trade Commission v. Algoma Com- 
pany, 291 U. S. 67, 75, appears to have de- 
cided the effect to be given a promulgation 
of the Bureau of Standards contrary to that 
given by this court in the Kirk case, and, 
therefore, our holding there is unavailing 
here. 
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[Competition] 


Petitioners also argue that, as a matter 
of law, the Commission was without juris- 
diction on account of the lack of substantial 
competition. The Commission replies that 
the question of substantial competition is 
foreclosed by the pleadings. It seems per- 
tinent to point out that the record discloses, 
without dispute, that the soap industry is 
generally divided into two classes, one of 
which is concerned with a 100% olive oil 
content, and the other with a lesser content 
of olive oil. The former has a more limited 
or'special use, employed largely on a physi- 
cian’s advice in connection with the hospi- 
tals and the sick, and is also used in certain 
industrial activities. The latter consists of 
those dealing with what is termed a general 
purpose soap, which includes most of the 
ordinary toilet soaps and its utility is far 
greater than the other. Petitioners were en- 
gaged in the manufacture and sale of both 
classes of soap. The complaint alleged that 
petitioners were in substantial competition 


with both classes of soap dealers, which © 


allegation was admitted by the answer. We 
do not think such admission precludes the 
issue now presented. Of course, petitioners 
were in competition with both classes and 
that would be true irrespective of whether 
they were engaged in a legitimate business 
or otherwise. The question at issue is not 
merely one of competition, but whether un- 
fair methods were employed which affected 
that competition. The Commission has 
found that among the competitors of peti- 
tioners are, those who manufacture and sell 
a 100% olive oil soap and those who manu- 
facture and sell a soap, the oil content of 
which is not wholly olive oil, but who truth- 
fully advertise, sell and distribute the same. 
We think there can be no question regard- 
ing the validity of such finding—in fact, it 
is admitted by petitioners’ answer. The 
Commission then finds that by the use of 
the labels and brands as charged, trade is 
unfairly diverted to petitioners from such 
competitors and that, thereby, substantial 
injury has been done to competition in 
commerce. It would seem that the result 
which must follow from an unfair method 
of competition is diversion of trade, dam- 
age or injury to a competitor—in fact, that 
is one of the tests to be applied in deter- 
mining if the method is. unfair. 

As was said in Federal Trade Commission 
v. Raladam Company, 283 U. S. 643, 649: 

“« * * Unfair trade methods are not per se 
unfair methods of competition. 


“It is obvious that the word ‘competition’ 
imports the existence of present or potential 
competitors, and the unfair methods must be 
such as injuriously affect or tend thus to affect 
the business of these competitors—that is to 
say, the trader whose methods are assailed as 
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unfair must have présent or potential rivals ‘in 
trade whose business will be, or is likely to be, 
lessened or otherwise injured. * * *” 


We have no difficulty in concluding that 
the use of brands and labels, which falsely 
represented that such soap was 100% olive 
oil, was an unfair method of competition 
as to that class of competitors engaged in 
the manufacture and sale of 100% olive oil 
soap. When the public was induced to pur- 
chase by reason of such deception, it would 
seem to necessarily follow that trade was 
diverted to petitioners from its competitors 
who were engaged in the manufacture and 
sale of 100% olive oil soap, and to the detri- 
ment of the latter. It is more difficult to 
see, however, under the issue presented by 
the pleadings, how petitioners’ unfair method 
could have resulted in any damage or in- 
jury to that class of competitors engaged 
in the manufacture and sale of general pur- 
pose soaps containing less than 100% olive 
oil. The reasoning in this respect must 
proceed upon the theory that such pur- 
chasers desired a special purpose soap as 
distinguished from a general purpose soap. 


Being deceived, the competitor dealing in 
the special purpose soap was deprived of 
their trade. This same public, however, who 
desired the special purpose soap, had it not 
been deceived, would not and could not 
have purchased from the dealer in general 
purpose soap. How then, could there have 
been any business diverted or any injury or 
damage sustained by the latter class of com- 
petitors? Our discussion in this respect is 
perhaps immaterial except as it concerns 
the provisions of the cease and desist order. 


[Public Interest] 


We are of the opinion there is no merit 
to petitioners’ argument that the proceeding 
was not in the public interest. As pointed 
out heretofore, the Commission found that 
petitioners, by the use of certain brands 
and labels, misled and deceived the public 
into purchasing its product. The Court, in 
Federal Trade Commission v. Royal Milling 
Company, et al., 288-U. S. 212, 217, said: 


‘* * * The result of respondents’ acts is 
that such purchasers are deceived into purchas- 
ing an article which they do not wish or intend 
to buy, and which they might or might not buy 
if correctly informed as to its origin. We are 
of opinion that the purchasing public is en- 
titled to be protected against that species of 
deception, and that its interest in such protec- 
tion is specific and substantial. * * *” 


[Order Held Broader than Issue Tendered] 


We now come to the challenged order 
itself, which, we think, is broader than the 
issue tendered by the complaint, and the 
theory on which the case was tried. As 


was said in Federal Trade Commission v. 
Gratz, 253 U. S. 421, 427: 


“*  * * Such an order should follow the 
complaint; otherwise it is improvident and, 
when challenged, will be annulled by the court.’’ 

‘Petitioners are ordered to cease and de- 
sist from “using the word ‘olive’ or any 
other word or words or any combination of 
words or parts thereof or any device of 
similar import or meaning to describe, des- 
ignate, or in any way refer to soap, the oil 
or fatty content of which is not wholly olive 
oil, except that in the case of soap contain- 
ing olive oil and other oils as the fatty 
content, the word ‘olive’ may be used as 
descriptive of the olive oil content if there 
is used in immediate connection or conjunc- 
tion therewith, in letters of at least equal 
size and conspicuousness, words truthfully 
describing and designating each constituent 
oil in the order of its predominance by 
volume, beginning with the largest single 
oil constituent, and provided that if any 
particular oil in said soap is not present in 
an amount sufficient substantially to effect 
its detergent or other qualities, the percenit- 


age in which such oil is present shall then 
be specifically disclosed.” 

Various oils and fats are used in the manu- 
facture of soap, such as olive, palm, tallow, 
white grease, olive oil foots, etc. Where the 
soap contains a number of oils, the order, 
as we understand it, would require that the 
name of each be included in the brand or 
label name. This would seem highly im- 
practical, which perhaps is immaterial, but 
the essential objection is that such a re- 
quirement is beyond the involved issue. The 
sole issue, as stated heretofore, was that. 
the representation of a 100% olive oil soan 
was an unfair method of competition. If 
it failed to meet that requirement, it was 
immaterial and beside the issue as to what 
other ingredient it might include. It was 
that representation which deceived the pub- 
lic! The purpose of the order is to prevent 
such deception. In order to accomplish such 
purpose, the public, who has been deceived, 
needs be informed only that petitioners’ 
soap is less than 100% olive oil. With that 
information, the public who demands a 100% 
olive oil soap will no longer’be interested in 
petitioners’ product, or its contents. 

We have pointed out some of the names 
complained of which we have found not to 
misrepresent, and which obviously should 
not be included in the order. Using the 
brand “Oliv-Ilo” as illustrative of the names 
which we hold to misrepresent, we think 
the order should go no further than to for- 
bid their use except in connection with the 
name of another oil or by some other word 
or words clearly indicating that such soap 
is not made wholly of olive oil. (e. g., part 
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olive oil.) Federal Trade Commission. v. 
Winsted Company, 258 U. S. 483, 490. 


The order to cease and desist is there- 


fore set aside, with permission to the Com- 
mission, if it shall so desire, to present an. 
order consistent with this opinion. 


{ff 56,047] United States of America v. Wine, Liquor, and Distillery Workers Union, 
Local No. 20,244, George J. Oneto, William A. Roth, Charles Joseph, Morris Josephs, 
Benjamin F. Pross. — 


United States District Court for the Southern District of New York, November 9, 1939. 


Proceeding¢ commenced by the United States under the Sherman Anti-Trust Act 
against defendant wine and liquor union are terminated by entry of a consent decree 
enjoining defendants from conspiring to restrain interstate commerce in wine and liquor 
by threatening or compelling retail distributors in New York City and the Southern Dis- 
trict of New York to refrain from dealing in wines bottled in California or elsewhere. 


See Sec. 1 of the Sherman Anti-Trust Act [Vol. 1, {| 543.6001]. 


Thurman Arnold, Assistant Attorney General, John T. Cahill, United States Attorney 
for the Southern District of New York, Berkeley W. Henderson, A. H. Feller, Robert E. 
Sher, Special Assistants to the Attorney General, Attorneys for Plaintiff. 


Rice & Maguire, M. Michael Edelstein, Jaques Buitenkant, Attorneys for Defendants. 


Before Coxe, D. J. 


Final Decree 


The United States of America having 
filed its petition herein on the 9th day of 
November 1939, and each of the defendants 
having ‘duly appeared by their respective 
counsel and filed their answer herein; and 
having consented to the entry of this de- 
cree, without contest and before any testi- 
mony had been taken, upon condition that 
neither such consent nor this decree shall 
be considered an admission or adjudication 
that any of said defendants have violated 
any statute; and the United States by its 
counsel having consented to the entry of 
this decree and to each and every provision 
thereof, and having moved the Court for 
this injunction. 


. 


Ordered, Adjudged, and Decreed: 
[Jurisdiction] 


I. That the Court has jurisdiction of the 
subject matter hereof and of all persons and 
parties hereto, and that the petition states 
a cause of action against the defendants 
under the Act of Congress of July 2, 1890, 
commonly known as the Sherman Anti- 
Trust Act. 


II. That the defendants and each and 
all of them and each and all of their re- 
spective officers, representatives, delegates, 
members, agents, servants, employees and 
all persons acting or claiming to act on be- 
half of the defendants, or any of them, be 
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and they hereby are perpetually enjoined 
and restrained: 


[Activities Enjoined] 


1. From carrying out or continuing to 
carry out directly or indirectly, expressly 
or impliedly, the combination and _ con- 
spiracy described in the petjtion herein to 
restrain interstate trade and commerce in 
wines bottled in California or elsewhere 
through the use of any one or more of the 
following means, to wit: 


(a) Advising, inducing, threatening, coercing, 
or compelling, by any means whatsoever, retail 
wine distributors located in the City and South- 
ern District of New York to refrain from pur- 
chasing, ordering, handling, or offering for sale 
wines bottled in California or elsewhere. 


(b) Picketing or threatening to picket the 
stores and places of business of such retail wine 
distributors for the purpose of causing such 
retail wine distributors to refrain from pur- 
chasing, ordering, handling, or offering for sale 
wines bottled in California or elsewhere. 

(c) Hindering, restraining, or preventing, by 
any means whatsoever, wholesale wine distribu- 
tors within. the City and Southern District of 
New York from ordering, purchasing, and ac- 
cepting delivery of wines bottled in California 
or elsewhere, and from selling or offering for 
sale such wine to retail wine distributors. 


[Activities Not Enjoined] 


Provided, however, that nothing herein 
contained shall prohibit, prevent, or curtail 
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the rights of the defendants, or any of them, 
from picketing or threatening to picket, cir- 
cularizing or disseminating accurate infor: 
mation, or carrying -on any other lawful 
activities against anyone, or with reference 
to any product when the defendant union, 
or its members, have a strike, grievance 
against, or controversy with a particular 
winery, bottling or distributing concern, 
nor shall it prevent said defendants from 
giving lawful support to the lawful activi- 
ties of other labor unions. 


Ill. That the provisions of this decree 
shall not be deemed or construed to pro- 
hibit the defendants from carrying on law- 
ful activities against any concern which has 
heretofore or presently has a contract with 
the defendant union and which has, in vio- 
lation of such contract, transferred its bot- 
tling operations to any point outside the 
City and Southern District of New York. 

IV. That this decree shall not be con- 
_strued to prohibit the defendants, their off- 
cers, representatives, delegates, members, 
agents, servants, or employees, singly or in 
concert, from doing or performing: (a) any 
or all of the acts described in subdivisions 
(a) to (i), inclusive, of Section 104, Chapter 
6, Title 29, of the United States Code (said 
chapter containing the act commonly known 
as the “Norris-La Guardia Anti-Injunction 
Act”); or (b) any or all of the acts de- 
clared to be lawful in Section 52 of Chapter 
5, Title 29, of the United States Code (be- 
ing Section 20 of the Act commonly known 
as the “Clayton Act”); or (c) from seeking, 
securing, entering into or using lawful 
means to enforce lawful agreements or ar- 
rangements with wineries, wholesale and 
. retail dealers in wine, covering wages, hours 
and working conditions, or from lawfully 
seeking to bargain collectively or from law- 
fully. bargaining collectively for employees, 
or from lawfully and peacefully picketing, 


lawfully striking or lawfully refusing to 
work; or (d) from otherwise lawfully seek- 
ing to attain or carry out the legitimate and 
proper purposes and functions of a labor 
union. 


[Jurisdiction Retained] 


V.: That jurisdiction of this cause is re- 
tained for the purpose of enforcing or modi-. 
fying this decree and for the purpose of 
granting such additional or. supplemental 
relief as may hereafter appear: necessary or 
appropriate. 


[Access to Records] 


VI. That for the purpose of securing 
compliance -with this decree, authorized 
representatives of the Department of Jus- 
tice shall, at the request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of defendant union, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of defendant union, relating 
to any of the matters contained in this de- 
cree; and, any authorized representative of 
the Department of Justice shall, subject to 
the reasonable convenience of defendant 
union, be permitted to interview officers, 
employees or members of defendant, union 
without interference, restraint, or limitation 
by defendant union; and defendant union, 
on the written request of the Attorney Gen- 
eral, shall submit such reports with respect 
to any of the matters contained in this de- 
cree as may from time to time be necessary 
for the proper enforcement of this decree. 


[Costs] 


VII. It is further ordered and decreed 
that plaintiff have and recover from the 
defendant union its cost herein. 
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Association, Metropolitan Sand & Gravel Corporation, Seaboard Sand & Gravel Cor- 
poration, EEeity Stecra, Incorporated, McCormack Sand & Gravel Corporation, Gallagher 
Bros, Sand & Gravel Corporation, O’Brien Brothers, Incorporated, O’Brien Brothers 
‘Sand & Gravel Corporation, Land Improvement & Supply Co., Inc., William A. Atkins, 
Anderson Dana, James Rich Steers, William Jerome McCormack, John Joseph Bosch, 
Peter Cornelius Gallagher, James Francis Murphy, John Murra Gallagher, Charles Louis 
McKenzie, Joseph John O’Brien, Harold Francis O’Brien, illiam P. Jeffery. 


United States District Court for the Southern District of New York, May 22, 1940. 


Proceedings instituted by the United States under the Sherman Anti-Trust Act 
against .a trade association, several corporations and individuals engaged in the sand and 
gravel business, are terminated by entry of a consent decree enjoining defendants from 
conspiring to fix prices to be charged for the industry, to notify members of the industry 
of price changes, to allocate customers or refuse to sell to those who resell. industry 
products, to operate any bid control device, to control future delivery contracts and to 
adopt uniform terms for extension of credit. The decree provides that defendants may 
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gather and disseminate credit information and information as to volume of business and 
the volume sale price without disclosure of the prices of any individual industry member. 


The decree refers to and annexes a resolutiqn adopted by the Association, appointing 
a “Public Representative,” who is paid'by the Association, but whose obligation is to the 
public, who is authorized to disclose to the Attorney General, Federal Trade Commis- 
sion, or other officer or department of the United States, any practice entered into by 
the Association contrary to public interest or fair dealing or in violation of law. The 
decree provides that the Attorney General shall be notified if the resolution is rescinded 


or modified. 


See Sec. 1 of the Sherman Anti-Trust Act [Vol. 1, {| 543.3500]. 


Thurman Arnold, Assistant Attorney General, John H. Lewin, Herbert A. Berman, 
Special Assistant to the Attorney General, Attorneys for the Plaintiff. 


Cullen & Dykeman, by J. A. Dykeman, Jacob I. Goodstein, Foley & Martin, by 
P. J. Dobson, Mitchell, Taylor, Capron & Marsh, by C. A. Capron, Bleakley, Platt & 
Walker, by R. P. C. May, Joseph F. Murray, Leo G. Fritz, Attorneys for Defendants. 


Before CLANCY, J. 
Consent Judgment 


The United States of America filed its 
petition herein on this 21st day of May 1940; 
each of the defendants appeared and filed its 
answer to such petition, and asserted the 
truth of its answer and its innocence of any 
violation of law; no testimony having been 
taken, each of the defendants consent to 
the entry of this decree, without any find- 
ings of fact, on condition that neither such 
consent nor this decree shall be evidence, 
admission, or adjudication that it has vio- 
lated any law of the United States; and the 
United States, by counsel, having consented 
to the entry of this decree and to each and 
every provision thereof, and having moved 
for this injunction; 

And it appearing that by virtue of the 
attached consents of the defendants, and the 
acceptance of the same by the petitioner, 
it is unnecessary to proceed with the trial 
of the action, or to take testimony therein, 
or to make findings of fact, or to adjudi- 
cate the issues presented by the pleadings; 

Now, therefore, before any testimony 
has been taken, and without any findings of 
fact or adjudication of the issues, and upon 
the consent of all parties hereto, it is 
hereby 


Ordered, Adjudged, and Decreed: 
[Jurisdiction] 


I. The Court has jurisdiction of all per- 
sons and parties hereto; and for the pur- 
poses of this decree and proceedings for the 
enforcement thereof, and for no other pur- 
pose, the Court has jurisdiction of the sub- 
ject matter hereof; and the complaint states 
a cause of action against the defendants, 
and each of them, under Section 1 of the 
Sherman Act (15 U.S.C. A., Sec. 1). 


[Definitions] 
II. The term “industry products,” when- 
ever used herein, means sand, gravel, and 
grits or any one or more of said products. 


56,048 


The term “industry ‘member,” whenever 
used herein, means a producer of the in- 
dustry products.. 


The term “specific job,” whenever used 
herein, means a building or construction 
project-for which a retailer has agreed to 
furnish industry products. 


[Activities Enjoined] 


III. The defendants and each of them, 
their successors, officers, agents, servants, 
employees, and all persons acting under, 
through, by or in’ behalf of them or any 
of them, or claiming so to act, be and here- 
by are enjoined, restrained, and prohibited, 
directly or indirectly, from agreeing, com- 
bining, or conspiring among themselves or 
with other industry members with respect 
to the industry products 


(a) To fix, establish, or maintain the prices 
to be charged for the industry products. 


(b) To give notice to any industry member 
of intention to increase or decrease prices in 
advance of notice thereof to customers to whom 
such advance shall apply; but nothing contained 
in this subdivision shall be construed as enjoin- 
ing or restraining a defendant, acting without 
agreement with other industry members, from 
giving notice to the trade and customers of its 
prices and the effective date of any change 
therein. 


(ec) To allocate customers between or among 
two or more of the defendants or other industry 
members. 


(d) To apportion or in any other manner 
restrict the volume which any of the defendants 
or other industry members shall produce or sell. 


(e) To refuse to sell to any person or to 
restrict or limit the persons who shall carry on 
the business of buying and reselling industry 
products; but nothing contained in this subdi- 
vision shall be construed to deprive a defend- 
ant, acting without agreement with other 
industry members, from selecting its own cus- 
tomers. 


(f) To control or attempt to control resale 


prices, or to coerce or apply pressure on any 
customer to maintain any resale price. 
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(g) To operate or participate in any system 
or program for filing of invoices, bids, quota- 
tions or prices at which the industry products 
have been offered for sale or have been sold by 
the members thereof, or to carry on any pro- 
gram or activity for the checking of invoices, 
bids, quotations or prices; but nothing con- 
tained in this subdivision shall prohibit any 
defendant from making inquiry of another de- 
fendant, directly or through a common agency, 
as to the truth or falsity of representations 
made by a customer as to prices and terms of 
a contract theretofore made for purchase or 
sale of industry products, or the prices paid by 
such customer for such products theretofore 
delivered to him by a defendant or any member 
of the industry. 

(h) To limit future delivery contracts to con- 
tracts for specific jobs. 

(i) To exclude from future delivery contracts 
any terms or provision granting to the pur- 
chaser the benefit of or right to receive the 
current -price of the seller in force at time of 
delivery. 

(j) To adopt uniform terms or conditions for 
future delivery contracts limiting the quanti- 
ties to be delivered thereunder and fixing or 
determining the price to be paid for industry 
materials purchased thereunder. 

(k) To adopt uniform terms of sale which 
shall impose on a purchaser any charge for 
shipping or demurrage or which shall fix the 
amount thereof. 

(1) To adopt uniform terms for the extension 
of credit. 


[Activities.Not Enjoined] 


IV. Nothing contained in this decree 
shall limit the right of the defendants to do 
any act or engage in any practice not en- 
joined by this decree, including but not 
limited to the utilization of a trade associa- 
tion or similar agency to 

(a) Gather and disseminate openly and fairly, 
for each classification of industry products, in- 
formation as to the physical volume of produc- 
tion and shipment and the price at which such 
volume has been sold without disclosure of the 
prices of any individual industry member. 

(b) Exchange and disseminate information as 
to customers and accounts for the sole and ex- 
clusive purpose of obtaining, disseminating and 
exchanging credit information. 


V. No defendant, its successors, officers, 
agents, servants, employees, and no person 
acting under, through, by or in behalf of 
such defendant or claiming so to act shall 
control or attempt to control resale prices 
or coerce or apply pressure on any customer 
to maintain any resale price. 


VI. Nothing contained in the foregoing 
provisions of this decree shall 

(1) Prevent the officers, directors, managers, 
agents, servants and employees of any corporate 
defendant or any person acting under or on 
behalf of any corporate defendant from making 
any contract, agreement or arrangement among 
themselves or any of them with respect to the 
policy or affairs of such corporate defendant; 


(2) Apply to any agreement: solely between a 
producer of industry products and its subsidiary, 
or solely between subsidiaries of any one pro- 
ducer of such products; 

'(3) Apply to ‘a sale by one producer to an- 
other producer of the industry products based 
upon prices and terms separately agreed upon 
between seller and buyer; 


(4) Apply to the conduct of the individual 
business of any defendant, except as provided 
in Paragraph V hereof. 


[Access to Records] 


VII. For the purpose of securing com- 
pliances with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General, and on 
reasonable notice to the defendants be per- 
mitted (1) reasonable access, during the 
office hours of the defendants, to all books, 
ledgers, accounts, correspondence, mem- 
oranda and other records and documents 
in the possession or under the control of 
the defendants, relating to any of the mat- 
ters contained in this decree, (2) subject to 
the reasonable convenience of the defend- 
ants and without restraint or interference 
from them, to interview officers or employ- 
ees of the defendants, who may have coun- 
sel present, regarding any such matters; and 
the defendants, on such request, shall submit 
such reports in respect of any such mat- 
ters as may from time to time be reason- 
ably necessary for the proper enforcement 
of this decree; provided, however, that in- 
formation obtained by the means permitted 
in this paragraph shall not be divulged by 
any representative of the Department of 
Justice to any person other than a‘ duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings in which the United States is a 
party or as otherwise required by law. 


[State Laws in Conflict utth Decree] 


VIII. Whenever obligations are imposed 
upon the defendants by the laws or regula- 
tions of any State with which the defendants 
by law must comply in order to do business 
within such State, the Court, upon applica- 
tion of the defendants or any of them, may 
from time to time enter orders relieving 
the defendants from compliance with any 
requirement of this decree in conflict with 
such laws or regulations, and the right of 
the defendants to make such application 
and to obtain relief is expressly granted. 


[Jurisdiction Retained] 


IX. Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 
ties to this decree to apply to the Court 
at any time for such further orders and 


1 56,048 


212 


Court Decisions 


U. S. v. Long Island Sand & Gravel Producers’ Ass’n, et al. 


directions as may be necessary or appropri- 
ate for the construction of or carrying out 
of this decree, for the modification thereof 
(including, without limitation, any modifi- 
cation upon application of the defendants 
or any of them required in order to conform 
this decree to any act of Congress enacted 
after the date of the entry of this decree), 
for the enforcement of or compliance there- 
with and for the punishment of violations 
thereof. 


X. The Court is informed that the de- 
fendant association, Long Island Sand and 
Gravel Producers Association, has adopted 
a resolution in form annexed hereto. In 
the event said resolution shall be rescinded 
or modified or operations thereunder shall 
be discontinued or changed, the defendants, 
through said defendant association, shall 
promptly advise the Attorney General of 
such fact. 


[Effective Date] 


XI. This decree shall be effective from 
the date of the entry thereof. 


Approved. 


Appendix 


Upon motion duly made, seconded and unani- 
mously carried, it was 

Resolved, That this Association shall appt 
a person to be designated ‘‘Public Representa- 
tiye. 

2 Public Representative shall be a person 
who shall not be an employee of or have any 
financial interest in the business of any member 
of the industry. 

The Association, in the selection of a Public 
Representative, shail use its best efforts to secure 
@ person, who, by reason os his interest in public 
welfare, his reputation, education, business or 
professional experience and contacts, will have 
that detachment from the business of the Asso- 
ciation and industry members as will qualify 
and permit him to carry on the duties and 
functions herein provided to be performed by 
the Public Representative in accordance with the 
expressed intent hereof. 

The term of office of the Public Representa- 
tive shall be one year. He shall not be removed 
prior to the expiration of such term except 
after hearing upon charges of neglect or failure 
to honestly perform the duties of his office as 
herein set forth. 

All charges. for services of the Public Repre- 
sentative and all reasonable expenses of the 
Public Representative in performing his duties 
shall be paid by the Association, but such pay- 
ment shall not impose any obligation on the 
Public Representative to serve the Association 
or the members thereof or to do any act or 
thing except as herein provided, and it is 
understood that the first duty and obligation of 
the Public Representative is to the public and 
the purchasers and users of industry products. 
’ In order to relieve the Public Representative 
from dependence upon the Association for funds 
to cover payment for his services and expenses, 
the Association, at the time of appointment of a 
Public Representative, shall appropriate and pay 
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into a separate fund the sum of $2,000. The. 
Public Representative shall have a first lien on 
said fund for payment of his charges for serv- 
ices and expenses, and no part of said fund shall 
be used for any other purpose until after ex- 
piration of the term for which the Public Repre- 
sentative was appointed or termination of 
employment if the same occurs during said 
term. 

The Public Representative shall be given 
notice of and shall be privileged to attend all 
meetings of the Association: Full and correct 
report of all meetings shall be furnished to the 
Public Representative. 

The Public Representative shall be informed 
as to all activities of the Association and all 
agreements. understandings, industry programs, 
practices and all collective actions of the Asso- 
ciation members among themselves and with 
others in the industry in connection with the 
production or sale of industry products, and 
it shall be the duty of the Association and the. 
members thereof to so inform the Public Repre- 
sentative. 

No agreement, understanding, program, or 
practice shall be adopted or operations carried 
on pursuant thereto until after notice and full 
disclosure of same to the Public Representative, 
and until after reasonable opportunity to the 
Public Representative to investigate. and report 
on same. 

If, in the opinion of the Public Representative, 
any proposed Association activity, program, 
practice, agreement, or understanding involves 
questions affecting the public interest or the 
rights of or fair dealing with the purchasers or 
users of industry products, the Public Repre- 
sentative shall make such inquiry into the facts 
and circumstances as he deems appropriate. 

If, in the opinion of the Public Representa- 
tive. any such Association activity, program, 
practice, agreement, or understanding may oper- 
ate unfairly upon purchasers or users of indus- 
try products, the Public Representative shall, 
to. the extent that. he deems helpful, secure 
facts and recommendations from purchasers and 
users or such persons representative of them 
as he shall deem appropriate, and of assistance 
to him in the securing of facts and formulating 
of recommendations. 

The Public Representative is authorized to re- 
ceive complaints, suggestions, and recommenda- 
tions from any member of the industry, and 
from purchasers and users of industry products, 
and from other persons whom the Public Repre- 
sentative may deem to be affected by the activ- 
ities of the Association and the members thereof. 
Whenever, in the opinion of the Public Repre- 
sentative, the complaint appears to have merit 
and to warrant investigation, he shall make such 
inquiry and investigation concerning the com- 
plaint as to him seems proper and necessary. 

The Public Representative shall inform the 
Association of inquiries and investigations made 
by him. 

Whenever, in the opinion of the Public Repre- 
sentative, any Association activity, program, 
practice, agreement, or understanding is or 
would be contrary to public interest, in viola- 
tion of law, or unfair to purchasers or users of 
industry products, the Public Representative 
shall advise the Association in writing, and shall 
give such facts and make such recommendations 
as to him shall seem appropriate and helpful to 
the Association in the premises. 
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In case any member of the Association shall 
grant prices or other advantage to any retailer 
which he does not grant to others of his retailer 
customers in the same competitive area, such 
member shall inform the Public Representa- 
tive as to such facts, together with such other 
facts and circumstances as he deems appro- 
priate, and the Public Representative shall make 
such report and recommendations to such mem- 
ber as to the Public Representative shall seem 
appropriate. 

Whenever any program, practice, agreement 
or understanding undertaken or entered into by 
the Association or the members thereof, in the 
opinion of the Public Representative, is contrary 
to public interest or is contrary to the rights 
of or fair dealing with purchasers or users of 
industry products, or is in violation of law, the 
Public Representative is authorized to make 
disclosure thereof to the Attorney General, the 
Federal Trade Commission, the Department of 
Commerce, or such other officer or department 
of the United States Government as the Public 
Representative may deem has jurisdiction of the 
subject matter. 

The Public Representative may disclose to a 
complainant or to any interested person his 
opinion and conclusions with respect to any 
complaint which shall be filed with him. Ex- 
cept as herein specifically authorized with re- 
spect to departments and officials of the United 
States Government, the Public Representative 
shall not, without the consent of the Associa- 
tion, disclose to any person not a member of 
the Association, the business and affairs of the 
Association, and, without the consent of a mem- 
ber, disclose to the Association or to any person 
the business ahd affairs of such member. 

Nothing in this resolution contained shall be 
construed as granting to the Public Representa- 
tive authority to impose any course of conduct 
upon the Association or the members thereof, or 
to restrain them collectively or individually from 
following any course or undertaking any 
activity. 

Each member of the Association shall furnish 
any information reasonably requested by the 
Public Representative and herein provided to 
be furnished to the Public Representative. 

For the guidance of the Public Representa- 
tive, in carrying on his functions the following 
is set forth: 

The purpose of the appointment of the Public 
Representative is to provide a person who will 
view industry problems from the standpoint of 


. 


public interest as distinguished from the view- 
point of the industry members; who shall be 
informed as to the collective activities and ac- 
tions of the members; and who shall be author- 
ized to report the same to the public officials 
charged with the protection of public interest 
in these matters; and who shall give the in- 
dustry members the benefit of study, point of 
view, and recommendations of a person function- 
ing in the capacity as above described. 

The Public Representative, prior to taking 
office and entering upon his duties, shall file 
with the Association a sworn statement, as fol- 
lows: 

ears a , being duly sworn, deposes and says: 
I accept the appointment of Public Representa- 
tive of the Long Island Sand and Gravel Pro- 
ducers Association, and will truly, honestly and 
faithfully, to the best of my ability, perform 
the duties of such office according to the terms 
and conditions set forth with respect thereto.”’ 

Further resolved, That each member of the 
Association, as a condition to remaining or be- 
coming a member, shall promise in writing to 
promptly and correctly furnish the Public Rep- 
resentative all the information herein provided 
to be furnished to the Public Representative. 

Upon motion duly made, seconded, and unani- 
mously carried, it was ; 

Resolved, That Mr. Dana is appointed a com- 
mittee to make inquiry and to recommend a 
person or persons for appointment to the office 
of Public Representative; and it is 

Further resolved, That no person shall be rec- 
ommended by the Committee who is not a mem- 
ber of the faculty of a college or university. 
In case the Committee is unable to find a 
suitable person who is a member of the faculty 
of such an institution, the Committee shall not 
seek elsewhere pending report to the members 
and further instructions. 

Upon motion duly made, seconded, and unani- 
mously carried, it was 

Resolved, That the Chairman shall file a copy 
of the foregoing resolutions in connection with 
the appointment of a Public Representative with 
the Attorney General of the United States, and 
shall advise said Attorney General of the person 
who is appointed to the office of Public Repre- 
sentative. 

There being no further business, the meeting 
adjourned. 

Anderson Dana, Chairman. 


[56,049] Opinion of Attorney General of Indiana, 
Addressed to Hon. Verne K. Harvey, Director, Indiana State Board of Health, 


Indianapolis, Indiana. January 19, 1938. 


Coal is a commodity to be considered as tradé-marked merchandise within the 
Indiana Fair Trade Practice Act, although the name of the producer does not appear 


on the commodity itself nor on its container. 


It is sufficient to bring it within the pro- 


tection of the Act that it appears on the bill of lading.or on the bill that is delivered: 


to the consumer when the coal is delivered. 


The owner of the trade-mark, brand or name of the producer or distributor may, 
therefore, contract for the sale of his product and stipulate the resale price. 
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[Statement of Question] 


Receipt is acknowledged of your request 
for an official opinion dated January 14, 
1938, which request is as follows: 


‘enclosed herewith find a letter from G. Don 
Sullivan, executive secretary of the Indiana Coal 
Merchants Association, raising a question that 
has been and will in the future be inquired 
about, and the answer to which should be famil- 
jar to all of the inspectors working out of this 
division. 

The question, which you will note from the 
enclosed letter, is as follows—whether or not 
coal is considered in the category of trade- 
marked merchandise within the medium of the 
Act, ‘which is chapter 17 of the Acts of 1937 and 
which is known as the Fair Trade Practice Act.’’ 


Appended to said request is a letter ad- 
dressed to Mr. Meek, Chief of the Bureau 
of Weights and Measures. Omitting the 
formal parts of the same the letter is as 
follows: 


“Just recently we have had a number of 
requests from dealers and coal producers asking 
for information as to the application of. the 
Fair Trade Practice Act, which is chapter 17 of 
the Acts of 1937, to coal as a trade marked or 
branded commodity. This, as you know, is a 
state complementary law to the Miller-Tydings 
Act, which was a part of the District of Colum- 
bia’s Revenue Act for 1937, published Law No. 
314, 

The question which arises is this, whether or 
not is coal considered in the category of trade 
marked merchandise within the meaning of the 
Act which is as follows: ‘The sale or re-sale of 
a commodity which bears, or the label or con- 
tainer of which, bears the trademark brand or 
any of the producers or distributors of which 
commodity, and which commodity is in free 
and open competition with commodities of the 
same general class produced or distributed by 
others.’ 

The question also arises that if coal as it is 
merchandised at the present time without any 
trade mark on the actual merchandise, but yet 
sold under a definite brand name, which in most 
cases appears on the order confirmation or bill 
of lading. and which is advertised under this 
trade name is not within the meaning of the 
Act, then what provision could be made for 
placing it as a branded merchandise?”’ 


[The Statute] 


Chapter 17 of the Acts of 1937 (Burns’ 
Indiana Statutes Annotated 1933, section 
66-301 to 66-309) provides as follows: 


66-302 (Acts of 1937, chapter 17, section 2)— 
“Contracts relating to sale of trade-marked 
commodities.—Lawful provisions.—No contract 
relating to the sale or resale of a commodity 
which bears, or the label or container of which 
bears, the trade-mark, brand or name of the 
producer or distributor of such commodity, and 
which commodity is in free and open competi- 
tion with commodities of the same general class 
produced or distributed by others shall be 
deemed in violation of any law of the State of 
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Indiana by reason of any of the following pro- 
visions. which may be contained in such con- 
tract: 

(a) That the buyer will not resell such 
commodity at less than the minimum price stip- 
ulated by the seller. 

(b) That the buyer will require of any dealer 
to whom he may resell such commodity an 
agreement that he will not in turn, resell at 
less than the minimum price stipulated by the 
seller. 


(c) That the seller will not sell such com- 
modity: 


(1) To any wholesaler, unless such wholesaler 
will agree not to resell the same to any retailer 
unless the retailer will in turn agree not to 
resell the same except to consumers for use and 
at not less than the stipulated minimum price, 
and such wholesaler. will likewise agree not to 
resell the same to any other wholesaler unless 
such other wholesaler will make the same agree- 
ment with any wholesaler or retailer whom he 
may resell; or 


(2) To any retailer, unless the retailer will 
agree not to resell the same except to consum- 
ers for use and at not less than the stipulated 
Peper ira price. (Acts 1937, Ch. 17, section 2, 
p, S32." 


[Classes of Commodities] 


It is my observation that coal is a com- 
modity, as defined in section 66-301, Burns’ 
Indiana Statutes Annotated 1933. A brief 
analysis of section 66-302 reveals the fol- 
lowing: There are two classes of com- 
modities: 


(1) That which bears the trade-mark, 
brand or name of the producer or dis- 
tributor af such commodity. 


(2). That which does not bear the label, 
but the trade-mark, brand or name of the 
producer or distributor thereof is found on 
the label or on the container holding the 
said commodity. 


In the case of coal, the name of the 
producer or distributor thereof appears on 
the label or bill of lading, or it appears on 
the bill that is delivered to the consumer 
when the coal is delivered. There seems to 
be little doubt but that the Legislature had 
in mind such commodities as coal as well 
as other subjects of commerce in the 
enactment of chapter 17. 


The commodities which are the subject 
of commerce, whether designated and set 
apart as above stated under point 1 or 
point 2, must be such commodities as are 
in free and open competition with commodi- 
ties of the same general class produced or 
distributed by others. The general consensus 
of opinion is that coal is a subdivision of fuel 
commodities, that it is found so exten- 
sively in the states that it can not belong 


to a class not produced or distributed by 
others. 
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A trade-mark or brand placed on a com- 
modity represents to the owner thereof 
something of value. It is a business asset 
to the owner. For illustration: he has by 
his manner of conducting his business, by 
the quality of his product, his manner of 
advertising created a demand for the com- 
modity protected by the particular trade- 
mark, thereby furnishing the right to: the 
owner to fix a reasonable value thereon. 
The Fair Trade Practice Act seeks to pro- 
tect for that individual the value he places 
upon his particular produét. For illustra- 
tion: the word “Pocahontas” is a trade- 
mark designating a particular high grade 
of coal. If the word “Pocahontas” were 
used in the sale of a commodity the stand- 
ard of which falls far below that of the 
recognized “Pocahontas” grade, that use 
would damage tthe business of the man 
owning the trade-mark “Pocahontas.” 
Therefore, the owner of a commodity which 
is protected by a trade-mark, brand, etc., 
does have the right to contract with others 
for the sale of said commodity and to fix 
or stipulate the price to be obtained there- 
for, as the right to fix those prices is the 
continuing protection to the owner of the 
valuable right, to wit: the trade-mark. 


[Conclusion] 


I conclude that a commodity such as 
coal is a subject of commerce and that the 
owner of the trade-mark, brand or name 


of the producer or distributor of such com- 
modity may contract for the sale thereof, 
stipulating the prices at which said owner 
may sell said commodity. 

Your attention is called to section 5 of 
the said Act (66-305, Burns’ Indiana Stat- 
utes Annotated 1933) wherein exceptions 
a, b, c and d are designated. Section 66-305 
reads as follows: — : 


“Resales not precluded by contract.—No con- 
tract containing any of the provisions enumer- 
ated in section 2 (66-302) of this Act shall be 
deemed to preclude the resale of any commodity 
covered thereby without reference to such con- 


tract in the following cases: 


(a) In closing out the owner's stock for the 
bona fide purpose of discontinuing dealing in 
any such commodity and plain notice of the fact 
is given to the. public; provided the owner of 
such stock shall give to the producer or distrib- 
utor of such commodity prompt and reasonable 
notice in writing of his intention to close out 
said stock, and an opportunity to purchase said 
stock at the original invoice price; 


(b) When the trade-mark, brand or name is 
removed or wholly obliterated from the com- 
modity and is not used or directly or indirectly 
referred to in the advertisement or sale thereof; 


(c) When the goods are altered, second-hand, 
damaged or deteriorated and plain notice of the 
fact is given to the public in the advertisement 
and sale thereof, such notice to be conspicu- 
ously displayed in all advertisements and to be 
affixed to the commodity; 


(ad) By any officer acting under an‘order of 
court. (Acts 1937, chapter 17, section 5, p. 53.)’’ 


[56,050] Charmley Drug Shop v. Guerlain, Inc. 


United States Circuit Court of Appeals, Third Circuit. 


Filed June 25, 1940. 


Appeal from the District Court of the United States for the District of New Jersey. 


Refusal by the plaintiff to enter a minimum resale price contract at defendant’s 
request is a bar to equitable relief under the New Jersey Fair Trade Act. 


Where merchandise was acquired before notice of a price maintenance contract, sales 
below the minimum price are not within the purview of the New Jersey Fair Trade Act; 
and where no after-acquired goods are involved it.is error for a court to issue a perpetual 
injunction against the sale of such after-acquired goods below the contract price, 


Before Biccs, Marts, and CLark, Circuit Juages. 
Counsel for appellant: Kraemer, Siegler and Siegler, Newark, N. J. 
Counsel for appellee: Lionel P. Kristeller, Newark, N. J. 
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[Nature of Suit] 


Maris, Circuit Judge: This is an appeal 
by Charmley Drug Shop, the defendant, 
from a final decree of the District: Court 
for the District of New Jersey granting a 
perpetual injunction against it at the suit 
of Guerlain, Inc., the plaintiff. 

The plaintiff is the distributor of cos- 
metics bearing the trade name “Guerlain.” 
Averring that on or about October 8, 1937 it 
adopted the policy permitted by Section 1 
of the New Jersey Fair Trade Act of March 
12, 1935 (R. S. 56:4-5) * of making contracts 
stipulating resale prices for its products, 
and that the defendant, with notice, there- 
after sold Guerlain products in its retail 
store in Newark at less than the stipulated 
prices, the plaintiff filed its complaint in the 
present suit seeking an injunction and dam- 
ages. The defendant filed an answer and 
the case came on for hearing on an applica- 
tion for a preliminary injunction. At this 
hearing it was stipulated that the case should 
be dealt with as on final hearing and “that 
the merchandise in question was purchased 
by the defendant prior to the existence of 
any price fixing contracts made by the plain- 
tiff with other persons or retailers.” 

[Findings of Lower Court] 


Thereafter the district court made de- 
tailed findings of fact, including a finding 
that the plaintiff had on or about October 
8, 1937 “adopted a system of selling and 
distributing its products by which written 
contracts are entered into between com- 
plainant and retailers of complainant’s 
products,” and a finding that “defendant in 
good faith offered complainant to enter into 
contract for the sale and resale of its pro- 
ducts bearing the trade-mark, name, brand, 
label, ‘Guerlain,’ alone or in combination, 
and to maintain the minimum resale prices 
legally fixed for the State of New Jersey, 
and that said offer was refused by com- 
plainant.” Upon the agreed facts and its 
findings of fact the district court found in 
favor of the defendant with respect to all 


1R. S. 56:4-5 ‘‘1, No contract relating to the 
sale or resale of a commodity which bears, or 
the label or content of which bears, the trade- 
mark, brand, or the name of the producer or 
owner of such commodity and which is in fair 
and open competition with commodities of the 
same general class produced by others shall be 
deemed in violation of any law of this state by 
reason of any of the following provisions which 
may be contained in such contract: 


(a) That the buyer will not resell such com- 
modity except at the price stipulated by the 
vendor; 

(b) That the producer or vendee of a com- 
modity require upon the sale of such commodity 
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.merchandise owned by it, prior to October 


8, 1937: In spite of the parties’ stipulation 
that only previously owned merchandise 
was involved in the case, however, the court 
found in favor of the plaintiff as to all 
merchandise purchased subsequent to Oc- 
tober 8, 1937 and entered a final decree 
granting a perpetual injunction against the 
sale of such after-acquired merchandise at 
less than the prices stipulated in the plain- 
tiff’s contracts. In so doing the court erred. 


{After-Acquired Merchandise] 


‘Since the parties had stipulated that the 
merchandise involved in the suit had all 
been purchased prior to October 8, 1937, the 
date that the plaintiff entered into its price 
fixing contracts, and the court had not and 
indeed could not have found that the de- 
fendant was selling merchandise purchased 
thereafter, it was clearly error for the court 
to enjoin the sale of such merchandise, As 
we have seen, the court held that the plain- 
tiff was not entitled to an injunction against 
the sale by the defendant for less than 
contract prices of the merchandise which it 
had purchased before October 8, 1937. In 
so doing it rightly followed the law of New 
Jersey, in which state it has been held that 
the Fair Trade Act does not apply to mer- 
chandise acquired before the receipt of 
notice that a contract has been made under 
the act. Lentheric v. Weissbard, 122 N. J. 
Eq. 573, 195 A. 818. 


*[No Proof of Contract] 


An examination of the record of this case 
fails to disclose any competent proof to 
support the court’s finding that contracts 
had been entered into by the plaintiff under 
the Fair Trade Act. The plaintiff neither 
averred nor proved the execution of a 
specific contract or the identity of any party 
in New Jersey with whom such a contract 
was made. We think this was fatal to the 
plaintiff’s right to relief even if it were as- 
sumed that after-acquired merchandise was 


involved. It was so held by the Court of 
Chancery of New Jersey in Schenley Prod- 
ucts Co, v. Franklin Stores Co., 122.N. J. Eq. 


to another, that such purchaser agree that he 
will not, in turn, resell except at the price 
stipulated by such producer or vendee, 


2. Such provisions in any contract shall be 
deemed to contain or imply conditions that such 
commodities may be resold without reference to 
such agreement in the following cases: 

(a) In closing out the owners’ stock for the 
purpose of discontinuing delivering any such 
commodity; 

(b) When the goods are damaged or de- 
teriorated in quality, and notice is given the 
public thereof; 


(c) By any officer acting under orders of any 
court,”’ 
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U. S. v. Mosaic Tile Co. et al. 


69, 192 A. 375. While its decision in that 
case was reversed by the Court of Errors 
and Appeals (124 N. J. Eq. 100, 199 A. 402), 
the reversal was upon another point. The 
opinion of the Court of Errors and Appeals 
indicates that the amended and supple- 
mental bills of complaint which had been 
filed in the case did aver a specific agree- 
ment and name the parties thereto. 


[Refusal to Enter Contract] 


Finally we think that the court erred in 
not holding that the plaintiff’s refusal to 
enter into a contract with the defendant at 
the request of the latter barred its right to 
equitable relief under the Fair Trade Act. 


In Lentheric v. Weissbard, supra, the Court 
of Chancery of New Jersey held that under 
such circumstances injunctive rélief should 
be withheld, The district court felt that 
this decision was not binding upon it, but, 
conceding that it is not the decision of the 
highest court of New Jersey, we see no rea- 
son for holding that it is not a correct 
expression of the law of that state. As such 
it was binding on the district court. 


[Reversal of Judgment] 


The decree of the district court is re-" 
versed and the cause is remanded with di- 
rections to dismiss the complaint. 


[1 56,051] United States of America v. The Mosaic Tile Company, Robin K. Silvey, 


James A. Falconer, A. T. Falconer, Owen Watkins, Frank Burt, The National Tile 
Company, C. G. Steinbicker, Emile Francois, Duncan Millett, The Wheeling Tile Com- 
pany, Walter Sullivan, J. B. Youngson, Ira Preston, Robertson Art Tile Company, 
Edward Derbacher, D. P. Forst, The Standard Tile Company, H. W. Rhead, John 
Morton, Superior Ceramic Corporation. 


United States District Court, Northern District of Illinois, No. 1788, June 17, 1940. 


Defendant tile companies and individuals consent to a decree enjoining them from 
conspiring among themselves, or with others, (1) to refuse to sell tile to any person, 
(2) to refuse to sell to a contractor whether a member of an association or not, and 
whether or not he hires union tile setters, (3) to refuse to sell to a jobber who sells to 
such a contractor, (4) to limit or fix prices or restrain competition, in violation of the 
Sherman Anti-Trust Act. ] 

Nothing in the decree limits the members of one corporation from agreeing upon a 
sales policy, or limits the right of a defendant to deal individually with customers of 
its own selection. 

To secure compliance with the decree, the defendants consent to the Government’s 
right of future access to its books. 


MicHae_ L. Icoz, United States District Judge. 


Attorneys for the complainant: William J. Campbell, U. S. Attorney, Northern 
District of Illinois, Eastern Division; Thurman Arnold, Assistant Attorney Genéral; Leo 
F. Tierney, Lyle L. Jones, Jr., Robert A. Nitschke, Special Assistants to the Attorney 
General. 


Attorneys for the defendants: Thomas B. Brown; Lord, Bissell & Kadyk; Poppen- 
husen, Johnston, Thompson & Raymond; Wilson & McIlvaine; James D. Peterson. 
Final Decree 


: fendants have consented in writing to the 
1. This cause came on to be heard on 


making and entering of this decree, with- 


this 17th day of June 1940, the complainant 
being represented by Thurman Arnold, 
Assistant Attorney General, and William 
J. Campbell, United States Attorney for 
the Northern District of Illinois, and Leo 
F. Tierney, Lyle L. Jones, Jr., and Robert 
A. Nitschke, Special Assistants to the At- 
torney General, and the defendants being 
represented by their counsel, said defend- 
ants having appeared voluntarily and gen- 
erally and waived service of process. 


[Consent to decree} 
2. It appears. to the Court that the de- 


out any findings of fact, upon condition 
that neither such consent*nor this decree 
shall be considered an admission or ad- 
judication that said defendants have vio- 
lated any law. 

3. It further appears to the Court that 
this decree will provide suitable relief con- 
cerning the matters alleged in the com- 
plaint and by reason of the aforesaid consent 
of the parties it is unnecessary to proceed 
with the trialiof the cause, or to take testi- 
mony therein, or that any adjudication be 
made of the facts. Now, therefore, upon 
motion of complainant, and in accordance 
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with said consent it is hereby ordered, ad- 
judged, and decreed 


[Trade restraint enjoined] 


4. That the Court has jurisdiction of the 
subject matter set forth in the complaint 
and of all parties hereto with full power 
and authority to enter this decree, that the 
complaint states a cause of action against 
the defendants under the Act of Congress 
of July 2, 1890, entitled: “An Act To pro- 
tect trade and commerce against unlawful 
restraints and monopolies,’ and the acts 
amendatory thereof and supplemental thereto, 
and that the defendants and each of them 
and each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act 
on behalf of the defendants or any of them 
are hereby perpetually enjoined and _ re- 
strained from maintaining, or extending, 
directly or indirectly, any combination or 
conspiracy to restrain interstate trade or 
commerce as alleged in the complaint by 
doing, performing, agreeing upon, entering 
upon, or carrying out any of the acts or 
things hereinafter prohibited. 


[Acts Prohibited] 


5. That the defendants, their officers, 
agents, and employees be and they hereby 
are perpetually enjoined and restrained 
from agreeing, combining, and conspiring 
among themselves, or with the Bricklayers, 
Masons & Plasterers International. Union 
of America or any subordinate union, their 
officers, agents, or members, or the Tile 
Contractors’ Association of America, Inc., 


or any subordinate association, their offi- 
cers, agents, or members: 

(a) To refuse to sell tile to any person, part- 
nership, or corporation; 

(b) To refuse to sel} tile to any tile contractor 
because such tile contractor is or is not a mem- 
ber of any association or because such tile con- 
tractor does or does not hire union tile setters; 

(c) To refuse to sell tile to any jobber or local 
distributor of tile because such jobber or local 
distributor sells to a tile contractor who {s or is 
not a member of any association or who does or 
does or does not hire union tile setters; 

(d) To create, operate, or participate in the 
operation of any device or method to maintain 
or to fix the price of tile, or to limit competition 
in the sale of tile; provided that nothing in para- 
graph 5 contained shall be construed to enjoin 
the officers, agents, or employees of a single 
corporation from agreeing among themselves 
with respect to the sales policy of such corpo- 
ration, 


6 That the defendants, their officers, 
agents, and employees be and they hereby 
are perpetually enjoined and restrained 
from doing individually any of the acts 
named in paragraphs 5 (a), (b), (c), and 
(d) above, for the purpose of accomplish- 
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ing any objective, end or action enjoined 
by this decree. 


[Parties Bound by Decree] 


7. This decree is in favor of the United 
States of America and against the defend-. 
ant tile manufacturers, their officers, agents, 
and empolyees, and nothing herein con- 
tained shall be considered or construed as 
an agreement between the defendant tile 
manufacturers, their officers, agents, or 
employees, or any of them, and the other 
defendants or any of them. Nothing in 
this decree shall be construed to limit the 
right of each defendant tile manufacturer 
to deal individually with customers of its 
own selection, except as specified in para- 
graph 6 hereof. 

8. That the terms of this decree shall 
be binding upon, and shall extend to each 
and every one of the successors in interest 
of any and all of the defendants herein, 
and to any and all corporations, partner- 
ships, associations, and individuals who 
may acquire the ownership, control, di- 
rectly or indirectly, of the property, busi- 
ness and assets of the defendants or any 
of them, whether by purchase, merger, 
consolidation, reorganization, or otherwise. 


[Right of Future Access to Defendant's 
Books] 


9. That for the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General and on rea- 
sonable notice to the defendants made to 
the principal office of the defendants, be 
permitted (a) reasonable access, during 
the office hours of the defendants, to all 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the con- 
trol of the defendants, relating to any of 
the matters contained in this decree, (b) 
subject to the reasonable convenience of 
the defendants and without restraint or 
interference from them, and subject to any 
legally recognized privilege, to interview 
officers or employees of the defendants, 
who may have counsel present, regarding 
any such matters; and the defendants, on 
such request, shall submit such reports in 
respect of any such matters as may from 
time to time be reasonably necessary for 
the proper enforcement of this decree; pro- 
vided, however, that information obtained 
by the means permitted in this paragraph 
shall not be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
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of the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party or as otherwise 
required by law. 


[Retention of Jurisdiction] 


10. That jurisdiction of this cause is 
retained for the purpose of enabling any 
of the parties to this decree to make appli- 
cation to the Court at any time for such 
further orders and directions as may be 
necessary or appropriate in relation to the 
construction of or carrying out of this 
decree, for the modification hereof upon 
any ground (including any modification 


upon application of the defendants or any 
of them required in order to conform this 
decree to any’ Act of Congress enacted 
after the date of entry of this decree), for 
the enforcement of compliance herewith 
and the punishment of violations hereof. 
Jurisdiction of this cause is retained for 
the purpose of granting or denying such 
applications as justice may require and the 
right of the defendants to make such appli- 
cations and to obtain such. relief is ex- 
pressly granted. 


[Effective Date] 


_ll. That this decree shall become effec- 
tive upon date of entry hereof. 


Ef] 56,052] United States of America v. Bausch & Lomb Optical Company, M. H 
Eisenhart, Carl] L. Bausch, and Theodore B. Drescher. Se eabanies 


United States District Court, Southern District of New York, No. 9-404, July 9, 1940. 
Defendants, manufacturers of military optical instruments, consent to a decree 


enjoining them from conspiring with any other manufacturer of similar equipment (1) to 
divide the market or restrain competition, (2) to refrain from selling, offering for sale, 
or making quotations, (3) to fix prices, quotations, or terms of sale, (4) to refuse to 
permit any person, wishing to manufacture the same equipment, who is willing to’ make 
adequate payment, from using any of the defendants’ devices, information, machinery 
or equipment, (5) to agree upon the prices which any other manufacturer of these 
instruments shall charge for them, (6) to make bids or price quotations on these instru- 
ments at the request of any other manufacturer of similar instruments, (7) to offer for 
sale, sell, or make price quotations of these instruments on condition of the consent of 


other manufacturers of similar instruments, all being illegal under the Sherman Anti- 


Trust Act, ; 


Performance of agreements between defendants and a German manufacturer, pro- 
viding among other things for payment of royalties, is enjoined. 

For purposes of enforcing compliance with the decree the Court retains jurisdiction 
and the defendants consent to the Government’s right to inspect their books and records. 

Nothing in the decrge prohibits the defendant from selecting customers or declining 


business o 


Bonpy, U.:S. District Judge. 


er than’in connection with military optical instruments. 


Attorneys for plaintiff; Thurman Arnold, Assistant Attorney General; Samuel S. 
Isseks, Special Assistant to the Attorney General. 


Attorneys for defendants: Simpson, Thatcher & Bartlett. 


[Consent to Decree] 


I. The United States of America filed 
its petition herein on July 8th, 1940; each 
of the defendants appeared and asserted 
their innocence of any violation of law; no 
testimony having been taken, each of the 
defendants consented to the entry of this 
decree without any findings of fact, upon 
condition that neither such consent nor this 
decree shall be evidence, admission or ad- 
judication that they have violated any stat- 
ute of the United States; and the United 
States of America, by its counsel, having 
consented to the entry of this decree and 
to each and every provision thereof, and 
having moved the Court for this injunc- 
tion, 


Therefore, it is ordered, adjudged and 
decreed as follows: 
[Jurisdiction of Court] 


II. That the Court hag jurisdiction of 
all persons and parties hereto; and for the 
purposes of this decree and proceedings for 
the enforcement thereof, and for no other 
purpose, that the Court has jurisdiction of 
the subject matter hereof and the petition 
states a cause of action against the defend- 
ants under the Act of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies,’ and under Section 73 of the Act of 
August 27, 1894, entitled “An Act to Re- 
duce Taxation, to Provide Revenue for the 
Government, and for other purposes,” as 
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amended by the Act of February 12, 1913, 
entitled “An Act to Amend Section 73 and 
76 of the Act of August 27, 1894,” com- 
monly known as the Wilson Tariff Act. 


[Definition of “Military Optical 
: Instruments” | 


III. Whenever the term “military optical 
instruments” is used hereinafter, it shall be 
understood to mean such instruments as 
periscopes, range finders, altimeters, bore- 
sights, bomb-sights, torpedo directors, 
sights for guns, and other similar scientific 
optical instruments used to direct and con-. 
trol the firing of modern instruments of 
warfare. 


[Acts Prohibited] 


IV. The individual defendants and the 
defendant Bausch & Lomb Optical Com- 
pany, its successors, officers, directors, 
managers, employees and agents, and each 
of them, be and they hereby are perpetually 
enjoined and restrained from agreeing, 
combining or conspiring with any. other 
manufacturer of military optical instru- 
ments: 


1. To divide or allot among themselves ‘the 
world market for military optical instruments, 
and to refrain from competing among~ them- 
selves in the sale and distribution of such in- 
struments in any portion of such market; 

2. To refrain, whether with or without the 
prior consent of any other manufacturer, from 
selling, offering for sale or making price quota- 
tions on, military optical instruments for use in 


the area or territory alloted to such other man- 
ufacturer of such instruments; 


3. To fix or maintain prices, quotations or 
terms of sale of military optical instruments; 


4. To refuse to permit any person, firm or cor- 
poration engaged, or which wishes to engage, in 
the business of manufacturing and distributing 
military optical instruments, to use any of the 
devices, information, instruments, machinery or 
equipment of the defendant Bausch & Lomb 
Optical Company in connection with such manu- 


facture and distribution if such persons, firms: 


or corporations are ready, willing and able to 
compensate said Bausch & Lomb Optical Com- 
pany adequately for the use of such devices, 
information, instruments, machinery or equip- 
ment; 

5. To agree up@n the prices which any other 
manufacturer of military optical instruments 
shall charge for such instruments; 

6. To make bids or price quotations on mili- 
tary optical instruments at the request of any 
other manufacturer of such instruments; 

7. To make offers for sale, price quotations or 
Sales of military optical instruments conditional 


upon the consent of any other manufacturer of 
such instruments. 


Nothing contained herein shall apply to 
the lawful conduct of the individual busi- 
mess of the defendant Bausch & Lomb 
Optical Company, its affiliates or subsid- 
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iaries (including, without limiting the fore- 
going, its unrestricted right to select its 
customers and to decline any business), or 
to the activities of the defendants other 
than in connection with military optical 
instruments. 


[Specific Agreements Enjoined] 

V. The following agreements between 
defendant Bausch & Lomb Optical Com- 
pany and the firm of Carl Zeiss of Jena, 
Germany (hereinafter referred to as “Carl 


_ Zeiss”), are hereby declared unlawful and 


the defendant Bausch & Lomb Optical 
Company is hereby enjoined from carrying 
out any of their provisions: Agreement 
dated April 28, 1921; Supplementary Agree- 
ment to the Agreement of April 28, 1921, 
dated June 27, 1925; Supplementary Agree- 
ment to the Agreement of April 28, 1921, 
dated October 28, 1925. The Agreement 
between Bausch & Lomb Optical Com- 
pany and Carl Zeiss, dated at Rochester, 
November 26, 1926, and at Jena, December 
24, 1926, is hereby declared unlawful, and 


‘the further execution and performance of 


the same having heretofore become impos- 
sible and the said agreement having here- 
tofore been suspended, the defendant Bausch 
& Lomb Optical Company is enjoined from 
carrying out any of its provisions, includ- 
ing the payment of any royalties thereunder 


‘until the further order of this Court; pro- 
vided, however, that nothing herein con- 


tained shall be construed to affect the rights 


of Bausch & Lomb Optical Company under 
any patents for the manufacture of military 
optical instruments. 


’ [Right of Future Access to Defendants’ 
Records, etc.] 


VI. For the purpose of securing compli- 
ance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General, 
or an Assistant Attorney General, and on 
reasonable notice to the defendants as to 
time and subject matter, made to the prin- 
cipal office of the defendants, be permitted 
(1) reasonable access, during the. office 
hours of the corporate defendant, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of the defendants, relating to any of 
the matters contained in this decree, (2) 
subject to the reasonable convenience of 
the defendants and without restraint or 
interference from them, and subject to any 
legally recognized privilege, to interview 
officers or employees of the corporate de- 
fendant, who may have counsel present, 
regarding any such matters; and the cor- 
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porate defendant, on such request, shall 
submit such reports in respect of any such 
matters as may from time to time be rea- 
sonably necessary for the proper enforce- 
ment of this decree; provided, however 
that information obtained by the means 
permitted in this paragraph shall not be 
divulged by any representative of the De- 
partment of Justice to any person other 
than_a duly authorized representative of 
the Department of Justice, except in the 
course of legal proceedings in which the 
United States is a party, or as otherwise 
required by law. _ 


[Retention of Jurisdiction] 


VII. Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this decree to apply to the Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this decree, for the modification thereof 
(including, but without being limited to, 
any modification in order to conform this 
decree to any Act of Congress enacted or 
repealed after the entry of this decree), for 
the enforcement of compliance therewith, 


and for the punishment of violations 
thereof. Whenever obligations are imposed 
upon the defendants by the laws or regula- 
tions of any State with which the defend- 
ants by law must comply in order to do 
business within such State, the Court, upon 
application of the defendants or any of 
them, shall from time to time enter orders 
relieving the defendants from compliance 
with any requirement of this decree in con- 
flict with such laws or regulations, and the 
right of the defendants to make such appli- 
cations and to obtain such relief is ex- 
pressly granted. 


Any application by any party hereto 
under the provisions of this paragraph, 
shall be made in open court upon notice. 
to all of the parties hereto, and any of the 
parties hereto, upon such application, shall 
have the right and privilege of requiring 
the production of witnesses upon whose 
testimony such application is sought or 
opposed, and of examining and_ cross- 
examining such witnesses in accordance 
with the rules of the Court. 

VIII. This decree shall go into effect 
immediately. 


© 


[1 56,053] United States of America v. Detroit Tile Contractors’ Association; 
Greater Detroit Tile Contractors’ Association; Walter T. Ozias; Richard Bruny; Andrew 
S. Jackson; Charles E. Scott; Louis Vitali; Anthony Vivonetto; Louis Palombit; Humbert 
Mularoni; John Croci; Bricklayers, Masons and Plasterers’ International Local Union, 
‘To. 32; Local No. 40 of the International Association of Marble, Stone and Slate Polishers, 
Rubbers and Sawyers, Tile and Marble Setters Helpers and Terrazzo Workers Helpers; 
Patrick J. Ruddy; Thomas Cowperthwaite; John E. Hughes; Daniel A. Martin; Louis 
Medici; Otto Williams; James Hagan; E. Stanton Piper; Randall Martin; James Ran- 
dolph. 

United States District Court, Eastern District of Michigan, Southern Division, July 
9, 1940. 

Proceedings under the Sherman Anti-Trust Act are terminated by entry of a consent 
decree enjoining defendant associations and defendant tile contractors from agreeing or 
conspiring among themselves or with any labor organization or tile manufacturer to 
refuse to do business with any manufacturer, jobber or other person; to prevent non- 
members of the association from securing union labor or to require such persons to 
agree to onerous conditions; to create or participate in the operation of any bid depository 
or cost formula designed to fix prices in the tile industry; to prevent defendant unions 
or officers thereof from negotiating labor agreements with tile contractors who are not 
members of the association; to fine or penalize any member of the association for selling 
tile unset to non-members provided, however, defendants may advertise and promote 
the use of skilled tile setters; to refuse to install tile of any manufacturer because he has 
sold to non-members of the association or to report to the association any manufacturer 
for the purpose of accomplishing any objective enjoined by this decree. 

Defendant unions and officers thereof are prohibited from conspiring with the asso- 
ciation or defendant contractors or with anyone else to restrain the sale of tile; to circulate 
lists of member contractors for the purpose of influencing manufacturers and jobbers to 
do business only with those listed; to intimidate, withhold labor from, impose onerous 
conditions upon, blacklist, fine or penalize non-members of the association cr any person 
or firm who is willing or able to execute an agreement to comply with the international 
union’s requirements for wages, hours, etc., in all respects except as to those prohibited 


by this decree. 
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Defendant unions are enjoined from conspiring to deny to any contractor who has 
contracted with the international union or subordinate of defendant union the privilege 
of selecting for employment union workmen in good standing, or to prevent such con- 
tractor from doing business with subcontractors who are non-members; to deny members 
the right to transfer from one subordinate union to another or to limit the amount of 
work a tile layer may perform provided, however, no member may be required to bargain 
to do a certain amount of work or to do a certain piece of work in a designated time. 


Thurman Arnold, Assistant Attorney General, John C. Lehr, U. S. Attorney for 
Eastern District of Michigan, Southern Division, John W. Babcock, acting Assistant 
U. S. attorney, Allen A. Dobey, Special Assistant to the Attorney General, Irving I. 


Axelrad, Special Attorney, attorneys for the United States. 
Morris, Kixmiller & Baar, by George M. Morris; William E. Leahy, attorneys for 


the Defendants. 
Before O’BrIEN, Judge. 


Final Decree 


1. This cause came on to be heard on 
this 9th day of July, 1940, the complainant 
being represented by John C. Lehr, United 
States Attorney, Thurman Arnold, Assist- 
ant Attorney General, and Allen A. Dobey, 
Special Assistant to the Attorney General, 
and the defendants being represented by 
their counsel, said defendants having ap- 
peared voluntarily and generally and waived 
service of process. 


[Consent to Entry] § 


2. It appears to the Court that the de- 
fendants have consented in writing to the 
making and entering of this decree, without 
any findings of fact, upon condition that 
neither such consent nor this decree shall 
be considered an admission or adjudication 
that said defendants have violated any law. 


[Prior Decrees] 


3. It further appears to the Court that 
the Tile Contractors Association of Amer- 
ica, Inc. and its Secretary H. Richardson 
Cole, have heretofore consented to. the 
entry of a decree against them on June 10, 
1940, in the District Court of the United 
States for the Northern District of Illinois. 
Eastern Division, in the case entitled United 
States of America v. The Tile Contractors 
Association of America, Inc. et al., Civil Ac- 
tion No. 1761; and that the Wheeling Tile 
Co., Mosaic Tile Co., National Tile Co., 
Robertson Art Tile Co., Standard Tile Co., 
James B. Youngson, A. T. Falconer, C. G. 
Steinbicker, Daniel P. Forst, Harry W. 
Rhead, Owen Watkins, Frank Burt, Emile 
Francois, Duncan Millett, Ira C. Preston 
and John Morton, have also consented to 
the entry of the decree against themselves 
on June 17, 1940 in the District Court of 
the United States for the Northern District 
of Illinois, Eastern Division, in the case 
entitled United States of America v. Mosaic 
Tile Company, et al., Civil Action No. 1788; 
that said decrees heretofore entered grant 
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all the relief sought against the defendants 
named in this action; that no further in- 
junction against the aforesaid association, 
individuals, or corporations 1s necessary 
and therefore in the best interests of the 
orderly administration of justice, this in- 
junction will not extend. to the aforesaid 
association, individuals or corporations. 


[Decree:Renders Trial Unnecessary] 


4. It further appears to the Court that 
this decree will provide suitable relief con- 
cerning the matters alleged in the Com- 
plaint and by reason of the aforesaid consent 
of the parties it is unnecessary to. proceed 
with the trial of the cause, or to take testi- 
mony therein, or that any adjudication be 
made on the facts. Now, therefore, upon 
motion of the complainant, and in accord- 
ance with said consent it is hereby 


Ordered, Adjudged and Decreed 


[Jurisdiction] 


5. That the Court has jurisdiction of the 
subject matter set forth in the complaint 
and of all parties hereto with full power 
and authority to enter this decree, that the 
complaint states a cause of action against 
the defendants under the Act of Congress 
of July 2, 1890, entitled: “An Act to pro- 
tect trade and commerce against unlawful 
restraints and monopolies”, and the acts 
amendatory thereof and supplemental thereto, 
and that the defendants and each of them 
and each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act 
on behalf of the defendants or any of them 
are hereby perpetually enjoined and re- 
strained from maintaining, or extending, 
directly or indirectly, any combination or 
conspiracy to restrain interstate trade or 
commerce as alleged in the complaint by 
doing, performing, agreeing upon, entering 
upon, or carrying out any of the acts or 
things hereinafter prohibited. 
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[Practices ‘of Association and Tile 
Contractors Enjoined] 


6. That the defendant associations and 
defendant tile contractors be and they are 
hereby perpetually enjoined and restrained 
from agreeing, combining, and conspiring 
among themselves or any of them or with 
~ any labor union or office, agent, or employee 
thereof or with any of them, or with a man- 
ufacturer of tile or officer, agent representa- 
tive, or employee thereof or with any of 
them: 


(a) To refuse to do business with, or to 
threaten to refuse to do business with, any 
manufacturer, jobber, other local distributor, 
general contractor, or any other person; 

(b) To prevent any person, firm, or corpora- 
tion who is not a member either of the Tile 
Contractors Association of America, Inc., (here- 
inafter sometimes call the Tile Association) or 
of any local association (hereinafter sometimes 
called subordinate tile association) of tile con- 
tractors affiliated with and subordinate to said 
Tile Association from securing union labor, or 
to require him to agree to higher wages, shorter 
hours, or better working conditions than are 
required of tile contractors who are members 
of such association; 

(c) To create, operate, or participate in the 
operation of any bid depository; 

(d) To create, operate, or participate in the 
operation of any device similar to a bid deposi- 
tory, any central estimating bureau, any cost 
formula system or any other method, which 
device, estimating bureau, cost formula system, 
or other method is designed to maintain or to 
fix the price of tile and tile installation or of 
any other building material or building material 
instaliation or to limit competition in bidding 
on tile-or tile installation or on any other build- 
ing material or building material installation or 
which has the effect of limiting the awarding 
authority in its free choice of the successful 
tile contractor on a given project; 

(e) To prevent any person, partnership, or 
corporation from employing union labor; 

(f) To prevent the defendant Unions, or any 
officer or agent of said defendant unions, in- 
cluding defendant unions’ officers, from nego- 
tiating a labor agreement directly with a tile 
contractor who is not a member of the Tile 
Association or of the defendant tile associations, 
provided, however, that nothing in this decree 
shall prohibit the Tile Association or any sub- 
ordinate tile association from insisting upon 
providing in its labor agreement with any union 
that the union shall grant to the members of 
such association terms as favorable to the mem- 
bers of such association as are granted by such 
union to any non-member of such association; 

(g) To fine or otherwise penalize any member 
of said Tile Association or subordinate tile asso- 
ciation for selling tile unset to any person, 
partnership, or corporation not a member of 


- said Tile Association or subordinate tile asso- 


ciation; 

(h) To prevent any person, partnership, or 
corporation from selling tile unset; provided, 
however, that nothing herein shall be deemed to 
prevent the advancement or promotion by pub- 
licity or advertisement of the use of skilled tile 
setters for the installation of tiles; 


(i), To refuse to install or threaten to refuse 
to install the material of any manufacturer be- 
cause he sells or has sold tile to any particular 
person, partnership, or corporation; 

(j) To report to or otherwise notify directly 
or indirectly for the purpose of accomplishing 
any objective, end, or act enjoined or prohibited 
by this decree, any member, officer, or agent of 
Local No. 32 of the Bricklayers, Mason and Plas- 
terers’ International Union, or any person act- 
ing for or on behalf of it, or any member, officer 
ov agent of Local No. 40 or any person acting 
for or on behalf of it, that: 


1. A particular manufacturer, jobber, local 
distributor, general contractor, tile con- 
tractor, or any other person is doing or has 
done business with any individual, partner- 
ship, association or corporation not a mem- 
ber of said Tile Association or subordinate 
tile associations; 

Any individual, partnership, association, or 
corporation not a member of said Tile As- 
sociation or subordinate tile associations 
has contracted for or is engaged in the 
installation of tile generally or on a par- 
ticular job; 


(k) To aid or assist Local No. 32 of the Brick- 
layers, Masons and Plasterers’ International Un- 
ion of America (Hereinafter sometimes called 
the International Union), or Local No. 40 of the 
International Association of Marble, Stone and 
Slate Polishers, Rubbers and Sawyers, Tile and 
Marble Setters Helpers and Terrazzo Workers 
Helpers, their officers or agents, or any of them 
in the imposition of fines or penalties against 
any person, partnership, or corporation not a 
member of said Tile Association or subordinate 
tile association; 

(1) To restrict the sale of title to any person, 
partnership, or corporation whatsoever. 


to 


[Practices of Defendant Unions Enjoined] 


7. That the defendant unions, their of- 
ficers, agents, and employees, be and they 
are hereby perpetually enjoined, restrained, 
and prohibited from agreeing, combining, 
and conspiring with the Tile association or 
any subordinate tile association, their of- 
ficers or agents, including defendant con- 
tractors and defendant associations, or with 
any of them, or with any manufacturer, job- 
ber, or local distributor or the officers, rep- 
resentatives, or agents thereof, or any of 
them; 

(a) To restrain, restrict, or prevent the sale 
of tile to any person, partnership, or corpora- 
tion; 

(b) To circulate or distribute to manufactur- 
ers, manufacturers’ representatives, jobbers, or 
distributors of tile a list or lists containing the 
names of contractors under agreement with said 
International Union or unions (hereinafter 
sometimes called subordinate unions) affiliated 
with and subordinate to said International Un- 
fon, for the purpose of influencing such manufac- 
turers, manufacturers’ representatives, jobbers, 
or distributors to do ‘business only with con- 
tractors whose names are included on said list 


or lists; 
(c). To withhold or threaten to withhold labor 


from any person, partnership, or corporation; 
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(d) To intimidate or threaten any general 
contractor or awarding authority from dealing 
with any person, partnership, or corporation; 

(e) To blacklist any person, partnership, or 
corporation; : 

(f) To require conditions and terms of any 
person, partnership, or corporation, which con- 
ditions and terms are not required of other con- 
tractors in the same branch of the building 
industry in the same locality; 

(g) To impose fines or otherwise assess pen- 
alties against any person, partnership, or corpo- 
ration, other than a member of the Tile 
Association or of a subordinate Tile association. 


8. That the defendant unions, their of- 
ficers, agents, or employees, shall not 

(a) ‘withhold or threaten to withhold labor 
from, or 5 


(b) intimidate any .general contractor or 
awarding authority from dealing with, or 


(c) blacklist, or 


(d) require conditions and terms not required 
of other contractors in the same branch of the 
building industry in the same locality save as 
otherwise in-the decree permitted in the case 
of, or : 2 


(e) impose fines or otherwise assess penalties 
against, 


any individual, partnership, or corporation who 
is willing and able to execute a written agree- 
ment to comply, and to comply, in respects other 
than those hereinafter specified in paragraphs 
(a) to (k), inclusive, with the International 
Union's and the defendant Unions’ requirements 
for wages, hours, and working conditions (in- 
cluding requirements with respect to the closed 
shop) required by said unions of all contractors 
doing similar work in the same locality: 


(a) Because the wages, hours, and working 
conditions (including requirements with respect 
to the closed shop) required of such person, 
partnership, or corporation in the locality where 
such person, partnership, or corporation wishes 
to hire union labor are less favorable to the 
union members than the union requirements in 
some other locality where such person, partner- 
ship, or corporation also does business, provided, 
the unions may require contractors to pay for 
the transportation, room, and board of em- 
ployees ordered from one locality to another by 
contractors and to pay to such employees the 
wages, and to adhere to the conditions, obtain- 
ing in the locality from which the employees 
are ordered; 


(b). Because the manufacturer of the building 
materials to be installed by members of the said 
unions for said person, partnership, or corpora- 
tion either sells directly to jobbers, general con- 
tractors, or builders, or to subcontractors who 
carry on.more than one kind of contracting 
business, or sells to other persons, firms, or cor- 
porations not members of the Tile Association 
or any subordinate tile association; 


(c) Because the material to be installed by 
members of the said unions for such complying 
contractor was manufactured by employees 
whose wages, hours, and working conditions 
were less favorable to the employees than the 
wages, hours, and working conditions of the 
employees of other manufacturers of the same 
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or of a substitute building material, or because 
said material was manufactured by another 
union; provided, however, that nothing in this. 
decree shall prevent the members of the said 
unions from refusing, either alone or in con- 
cert, to install any building material that is 


_prison made or that is made by a manufacturer 


who maintains an open shop or a company 
union or with whom the International Union 
or a subordinate union is having at the time a 
labor dispute with respect to wages, hours, or 
working conditions, or whom any such union is 
attempting to organize; 


(d) Because such contractor has broken a rule 
or regulation of the Tile Association or of any 
subordinate Tile association, provided, however, 
that nothing in this decree shall prohibit or 
prevent the unions and the tile associations 
from disciplining any member of said associa- 
tions for a breach by such member of the pro- 
relating to wages, hours, working 
conditions, or the closed shop of the labor agree- 
ment between said associations or either of 
them and the International Union or a subordi- 
nate union; and provided further, that nothing 
in this decree shall prohibit or prevent the un- 
ions from disciplining any contractor for a 
breach by such contractor of the provisions re- 
lating to wages, and hours, working conditions, 
or closed shap of the labor agreement under 
which he operates; 


(e) Because such complying contractor is not 
a member either of the Tile Association, of a 
subordinate tile association, or of any other 
association of contractors; 


(f) Because such complying contractor carries 
no stock of tile or of any other building material, 
or carries an insufficient quantity of tile or 
of other building material, or because he does 
business ‘from his residence, or because he main- 
tains no show room; or because he carries on 
more than one kind of contracting business; or 
because he is a general contractor; 


’ (g) Because such person, partnership, or cor- 
poration has refused to make payments to any 
officer, agent, member, or employee of the In- 
ternational Union, or subordinate or defendant 
unions other than payments due under the con- 
tract made or to be made between said parties; 


(h) Because such person, partnership, or cor- 
poration has refused to deposit with the Inter- 
national Union or a subordinate or defendant 
union, or any officer or agent thereof, an un- 
reasonable wage bond. For the purposes of this 
Decree, it is agreed that a reasonable wage 
bond shall be one conditioned upon the em- 
ployer’s meeting his payroll obligation on the 
particular job; 


(i) Because said person, partnership, or corpo- 
ration, after having made a bona fide request 
for the privilege of hiring men from the local 
unions, and having been refused, has used the 
tools or has hired persons not in good standing 
with the International Union; | ; 


-(j) Because such persons, partnership)’ or cor- 
poration sells, has sold, or contemplates selling 
tile unset to any individual, partnership, or 
corporation; 


(k) Because such person, partnership, or cor- 
poration had, in the past, worked with the tools, 
provided that henceforth, only one contractor 
member of any firm shall work with the tools. 


Court Decisions 


225 


U. S. v. Detroit Tile Contractors’ Ass’n, et al.: 


[Other Practices of Defendant Unions 
Enjoined| 


9. That the defendant unions be and they 
are hereby perpetually enjoined and re- 
Strained from agreeing, combining, and 
conspiring with each other or with any 
other person, firm, corporation, or associa- 
tion, or any officer or employee thereof, or 
any of them; 


(a) To deny to any contractor who has en- 
tered into, and who is fully performing, an 
agreement with the International Union or with 
a subordinate or defendant union, the privilege 
of selection for employment of any union work- 
man in good standing who is at the time unem- 
ployed and who is willing to work for such 
contractor, provided, however, that nothing in 
this decree shall prevent the International Union 
or a subordinate or defendant union from insist- 
ing upon, or any union and any tile association 
from mutually agreeing to, a ‘‘spread-the-work”’ 
plan and applying the same without discrimina- 
tion among tile association members and tile 
contractors who are not members of the Tile 
Association; or 

(b) To threaten to impose upon any general 
contractor who is and has been fully performing 
a written agreement with the International Un- 
ion or any subordinate or defendant union, 
restrictions or requirements not imposed upon 
his competitors because he does business with 
a subcontractor who is not a member either of 
the Tile Association or a subordinate tile as- 
sociation or of any other association of subcon- 
tractors; provided, however, that nothing in this 
decree shall prevent such unions or any of them, 
either alone or in concert, from imposing such 
conditions as they or it may wish upon the 
supplying of union labor to a general contractor 
who does business with a subcontractor who 
does not have, or who has failed fully to com- 
ply with, a labor agreement with such unions 
or any of them; 

(c) To deny to any bona fide member in good 
standing of the Intérnational Union or of any 
subordinate union the right to transfer bona 
fide his membership from one subordinate union 
to another, or to work in the jurisdiction of 
another subordinate union, in accordance with 
the provisions of Article XV of .the Constitution 
of the International Union, (Revised and Adopt- 
ed September, 1938); 

(d) To violate any provisions contained in the 
Constitution of the International Union; 

(e) To limit the amount of work a tile layer 
may perform, or to limit the use of machinery 
or tools, or to -determine the number of tile 
layers to be employed on any specific job, pro- 
vided, however, that no member of a subordinate 
union shall be required to bargain or contract 
to lay or to lay a designated number of feet of 
tile or do a certain piece of work in a desig- 


nated time. 


[Constitutions, By-Laws, Etc., Declared Void] 


10. That all constitutions, by-laws, reso- 
lutions, and agreements of the defendant 
tile contractors associations, the defendant 
unions and the arbitration board, the mem- 
bership of which consists of representatives 


of the defendant tile contractors associa- 
tions and the defendant unions insofar as 
said constitutions, by*laws, resolutions, and 
agreements authorize, provide, or permit 
any activity prohibited by this decree, are 
hereby declared unlawful and of no force 
and effect. 


[Binding Effect of Decree] 


11. That the terms of this decree shall be 
binding upon, and shall extend to each and 
every one of the successors in interest of 
any and all of the defendants herein, and 
to any and all corporations, partnerships, 
associations, and individuals who may ac- 
quire the ownership, control, directly or in- 
directly, of the property, business and 
assets of the defendants or any of them, 
whether by purchase, merger, consolidation, 
reorganization, or otherwise. 


[Access to Records] 


12. That for the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General and on rea- 
sonable notice to the defendants made to 
the principal office of the defendants, be per- 
mitted (a) reasonable access, during the 
office hours of the defendants, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of the 
defendants, relating to any of the matters 
contained in this decree, (b) subject to the 
reasonable convenience of the defendants 
and without restraint or interference from 
them, to interview officers or employees of 
the defendants, who may have counsel pres- 
ent, regarding any such matters; and the 
defendants, on such request, shall submit 
such reports in respect of any such matters 
as may from time to time be reasonably 
necessary for the proper enforcement of 
this decree; provided, however, that infor- 
mation obtained by the means permitted 
in this paragraph shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings in which the United States is a 
party or as otherwise required by law. 


[Activities Not Enjoined] 


13. That it is provided, however, that 
nothing herein contained shall, with respect 
to any act not enjoined by this decree, pro- 
hibit, prevent, or curtail the rights of the 
defendant unions from picketing or threat- 
ening to picket, circularizing or disseminat- 
ing accurate information or carrying on any 
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other lawful activities against anyone, or 
with reference to any product when the de- 
fendant unions or their members have a 
strike, grievance, or controversy, or from 
lawfully seeking to attain and carry out the 
legitimate and proper purpose and functions 
of a labor union. 


[Jurisdiction Retained] 


14. That jurisdiction of this cause is re- 
tained for the purpose of enabling anv of 
the parties to this decree to make applica- 
tion to the Court at any time for such further 
orders and directions as may be neces- 
sary or appropriate in relation to the 
construction of or carrying out of this de- 
cree, for the modification hereof upon any 


\ 


ground (including any modification upon 
application of-the defendants or any of them 
required in order to conform this decree to 
any Act of Congress enacted after the date 
of entry of this decree), for the enforce- 
ment of compliance herewith and the pun- 
ishment of violations hereof. 


Jurisdiction of this cause is retained for 


the purpose of granting or denying such 
applications 4s justice may require and the 
right of the defendants to make such ap- 
plications and to obtain such relief is ex- 
pressly granted. 


[Effective Date] 


15. That this decree shall become effec- 
tive upon date of entry hereof. 


[1 56,054] George H. Lee Company v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Eighth Circuit. 


July 23, 1940. 


A libel proceeding instituted by the United States against defendant’s product, the 


basis of which was the alleged falsity of representations with respect to the therapeutic 
value and effectiveness of the product, in which defendant successfully defended and 
the decree became final, is res judicata to a subsequent determination of the same 


issue b 
Trade 
aside. 


FTC order No. 2841 is set aside. 


Mr. Donald J. Burke for Petitioner. 


the Federal Trade Commission in a proceeding brought under the Federal 
ommission Act, and a cease and desist order entered by the Commission is set 


Mr. William T. Chantland, Special Attorney, Federal Trade Commission (Mr. W. T. 
Kelley, Chief Counsel, Federal Trade Commission, Mr. Martin A. Morrison, Assistant 
Chief Counsel, Federal Trade Commission, and Mr. James W. Nichol, Special Attorney, 
Federal Trade Commission, were with him on the brief) for Respondent. 


Before GARDNER and SANBoRN, Circuit Judges, and Cotter, District Judge. 


SANBORN, Circuit Judge, delivered the opin- 
ion of the Court. 


[Facts of Case] 


The petitioner, a Nebraska corporation 
engaged in advertising, distributing and 
selling in interstate commerce a preduct 
called “Gizzard Capsules” as a remedy or 
vermifuge for worms in poultry, has peti- 
tioned for the. review of an order of the 
Federal Trade Commission requiring that 
petitioner ‘‘cease and desist from represent- 
ing: (1) that said product is a remedy or 
vermifuge for all three kinds of worms in 
poultry; (2) that said product will remove 
pinworms from poultry; (3) that said prod- 
uct will remove tapeworms from poultry 
unless it be represented with equal con- 
spicuousness that this product merely shears 
off the strobilae or chain of segments of 
the tapeworm, leaving the head of the worm 
capable of growing new segments, attached 
to the intestines of the fowl.” 
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[Defense of Res Judicata] 


‘The petitioner challenges this order upon 
one ground, which is that the representa- 
tions which the Commission found to be 
false and misleading and which are pro- 
hibited by its order, had previously been 
adjudicated by a court of competent juris- 
diction’ not to be false representations, in a 
libel proceeding brought by the government 
to condemn forty-seven packages of “Giz- 
zard Capsules”, which adjudication it is 
claimed was binding upon the Commission. 


[Prior Court Proceeding] 


The libel proceeding was instituted on 
August 8, 1934, in the United States Dis- 
trict Court for the Western District of Mis- 
souri. The United States in that proceeding 
charged that this same product was “mis- 
branded in violation of the Food and Drugs 
Act, Section 8 as amended, Paragraph Third, 
in the case of drugs, in that the following 


ATs 
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statements, appearing upon and within the 
package of the product, are,stateménts re- 
garding the curative or therapeutic effect 
of the article and are false and fraudulent, 
in this, that the article contains no ingre- 
dient or combination of ingredients capable 
of producing the effect claimed, and that 
the same were applied to the said article 
knowingly and in reckless.and wanton dis- 
regard of their truth or falsity: (Package 
label—same for all sizes) ‘For * * * Large 
Tape Worms and Pin (Ceca) Worms in 


“Chickens and Turkeys * * * For the Re- 


moval of * * * Large Tape*and Pin (Ceca) 
Worms in Poultry * * * delivers the medi- 
cine, undiluted, fresh and full strength di- 
rectly upon the worms in the intestines. 
* * * (Circular) ‘For * * * Large Tape and 
Pin Worms in Chickens and Turkeys * * * 


To lay well, hens must be reasonably free 
from worms * * * Worm your flock with 
Gizzard Capsules; * * * to expel the worms 
* * * the exact full strength dose of worm 
medicine is emptied into the intestines and 
reaches: the worms. * *- -*” 


[Judgment for Defendant in Prior Proceed- 
ing] 

The petitioner, as claimant and manufac- 
turer of the product, defended the libel 
proceeding. It denied that the labels or 
circulars contained false statements as al- 
leged by the government, and denied that 
its statements were either false or fraudu- 
lent or that the-capsules were incapable of 
producing the effects that it was represent- 
ed they would produce. There were, then, 
two issues of fact presented for determina- 
tion in the libel proceeding: (1) Were the 
challenged statements contained in the la- 
bels and circulars false? (2) Was the pe- 
titioner guilty of fraud in making such 
statements? After a trial, the court re- 
solved both of these issues in favor of the 
petitioner and entered a decree dismissing 
the proceeding. The government took no 
appeal, and the decree became final. 


[F. T. C. Proceeding Instituted] 


Thereafter on June 11, 1936, the Federal 
Trade Commission issued its complaint 
charging petitioner with the use of unfair 
methods of competition in interstate com- 
merce within the meaning of the “Federal 
Trade Commission Act”, Sections 41-58, U. 
S. C. Title 15, to the injury of competitors, 
by soliciting the sale of and selling “Giz- 
zard Capsules” upon “extravagant, deceptive, 
misleading and false statements regarding 
the therapeutic value, efficacy and effect” 
of its product in advertisements on labels 
and in pamphlets, newspapers and maga- 
zines. The Commission further charged 
that “as a result thereof, substantial injury 


has been, and is now being, done by respon- 
dent [petitioner here] to substantial com- 
petition in cOmmerce among and between 
the various States of the United States and 
in the District of Columbia.” 


[Order of Commission] 


The petitioner moved to strike so much 
of the complaint as was based upon rep- 
resentations as to the efficacy of its product 
for the treatment of large roundworms, 
large tapeworms and pinworms in poultry, 
on the ground that in the libel proceeding 
the falsity of such representations was in 
issue, and that the court in its decree had 
determined that they were not false, and, 
in so doing, had necessarily determined the 
product to be efficacious for the purposes 
for which it was intended and sold. The 
motion to strike was denied, and the peti- 
tioner filed its answer denying the allega- 
tions of the complaint and asserting the 
defense of res judicata. The Commission 
overruled that defense, apparently upon the 
theory that the decree in the libel proceed- 
ing was not binding upon it; and, after ex- 
tended hearings, it found that petitioner, in 
advertising its product, represented that it 
was a single remedy for the several kinds 
of worms in poultry and that this single 
remedy for all kinds of worms was better 
than separate remedies for each kind of 
worm; and also found “that respondent’s 
[petitioner’s] product is not an effective 
vermifuge for all three kinds of worms, nor 
is it better than separate remedies for each 
kind of pin worms or for tape worms in 
poultry. When administered to fowl in- 
fested with tape worms this product tends 
to shear off the tape worm strobilae or 
chain of segments, leaving the tape worm 
heads attached to the intestines of the fowl. 
These heads are capable of growing, and do 
quickly grow, new segments.” The Com- 
mission further found that: “Respondent’s 
representations, herein described, have had 
and now have a tendency and capacity to, 
and do, mislead and deceive the purchasing 
public into an erroneous and mistaken be- 
lief concerning the therapeutic value, efh- 
cacy and effect of ‘Gizzard Capsules’. A 
substantial portion of the purchasing pub- 
lic, as a direct result of said mistaken and 
erroneous belief, have purchased respon- 
dent’s product with the result that trade has 
been diverted unfairly to the respondent 
from competitors likewise engaged in the 
business of selling and distributing products 
designed for similar usage, who truthfully 
advertise and represent the properties of 
their respective products and the results that 
may be obtained from their use. As a re- 
sult thereof, substantial injury has been 
done and is now being done by respondent 
to competition in commerce among and be- 
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tween various States of the United States 
and in the District of Columbia.” The Com- 
mission concluded that the acts and prac- 
tices of petitioner complained of were all to 
the prejudice of the public and of petition- 
er’s competitors and constituted unfair meth- 
ods of competition in commerce within the 
intent and meaning of the Federal Trade 
Commission Act. It thereupon entered the 
order complained of. 

The petitioner has not included in its rec- 
ord in this Court the testimony taken before 
the Commission and concedes that, unless 
the Commission was precluded from enter- 
ing its order because of the decree in the 
libel proceeding, the order must stand. It 
denies the right of the Commission to re- 
litigate any issues which were determined 
in the libel proceeding, and to make its 


findings on such issues, either in whole or 
in part, the basis for its order. 


[Contentions of Commission] 


There is force in respondent’s contention 
that the issues tried and determined in the 
proceedings initiated by and had before it 
differed in essential particulars from those 
tried and determined by the court in the 
libel proceeding. It is apparent, however, 
that the government—having failed, in_the 
libel proceeding, to secure a determination 
that the “Gizzard Capsules” were misbrand- 
ed and that the representations made by 
the petitioner on labels and circulars were 
false on the ground that the product, which 
concededly would remove large roundworms 
from poultry, would not completely remove 
large tapeworms or pinworms—then initi- 
‘ated this proceeding through the Federal 
Trade Commission to secure a determination 
that the same or substantially the same 
representations which were asserted to be 
false and fraudulent in the libel proceeding 
were in truth and fact false and misleading 
and therefore constituted an unfair method 
of competition in commerce within the mean- 
ing of the Federal Trade Commission Act. 
Although the remedies sought by the gov- 
“ernment in the two proceedings were dif- 
ferent — condemnation in the first, and a 
cease and desist order in the second,—it 
is obvious that the alleged falsity of the 
representations of the petitioner with respect 
‘to the therapeutic value and effectiveness of 
its product constituted the main basis for 
each of the proceedings; that in the libel 
proceeding the court determined that the 
representations that the product was a rem- 
edy for tapeworms and pinworms as well 
as large roundworms were not false, while 
the Commission later determined that the 


representations with respect to pinworms- 


and large tapeworms were false and mis- 
leading. It is equally obvious that the Com- 
mission completely disregarded ‘the effect 
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of the decree entered in the libel case-in 
conducting its proceedings and in making 
its findings of fact, conclusions of law, and 
order. 

[Principles of Res Judicata] 


Where the underlying issue in two suits 
is the same, the adjudication of the issue. 
in the first suit is determinative of the same 
issue in the second suit. Sunshine Anthra- 
cite Coal Co. v. Adkins, — U. S. —, 60 S. C. 
907, 916. “There is privity between officers 
of the same government so that a judgment . 
in a suit between a party and a represen- 
tative of the United States is res judicata 
in relitigation of the same issue between 
that party and another officer of the gov- 
ernment. See Tait v. Western Maryland Rail- 
way Co., 289 U. S. 620.” Sunshine Anthracite 
Coal Co. v. Adkins, supra, (p. 917 of 60 
S. Ct.). “Where a suit binds the United 
States, it binds its subordinate officials.” 


Sunshine Anthracite Coal Co. v. Adkins, su- 


pra, (p. 917 of 60 S. Ct.). The United States 
may not relitigate the same issue in successive 
libel proceedings involving different quantities 
of the same product (George H. Lee Co. v. . 
United States, 9 Cir., 41 F. 2d 460), nor may 
it relitigate the same issue in any proceed- 
ing in which the parties are the same and 
the product is the same. The rule is ‘‘that 
a right, question or fact distinctly put in 
issue and directly determined by a court of 
competent jurisdiction, as a ground of re- 
covery, cannot be disputed in a subsequent 


‘suit between the same parties or their priv- 


ies; and even if the secohd suit is for a 


‘different cause of action, the right, question 


or fact once so determined must, as be- 
tween the same parties or their privies, be 
taken as conclusively established, so long 
as the judgment in the first suit remains 
unmodified.” Southern Pac. R. Co. v. United 
States, 168 U. S. 1, 48; Mitchell v. First Na-' 
tional Bank, 180 U. S. 471, 480-481; Tait v. 
Western Maryland Railway Co., 289 U. S. 
620, 623. ; 


Unless a question which a court or an ad- 
ministrative board has power to decide is 
to be regarded as conclusively settled as 
between the parties by the final decree of 
the court or the final order of the board, 
there can be no end to a controversy except 
as the result of the financial disability of 
one of the parties. If the question of the 
falsity of the representations of the peti- 
tioner contained on its labels and circulars 
had been determined adversely to the peti- 
tioner in the libel proceeding, it could not 
have been heard to say in the proceedings 
instituted by the Commission that such rep- 
resentations were true. By the same token, 
the United States and its instrumentality, the 
Commission, were not, after the decree in 
the libel proceeding, entitled to say that the 
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representations made by the petitioner which 
had been finally adjudged not to be false, 
were in fact false. The government had had 
its full day in court on that issue, had lost 
its case, and could not collaterally attack, 
either directly or indirectly, the decree en- 
tered against it. 


[Same Issues in Both Proceedings] 


The contentions of the respondent that 
the court in the libel proceeding merely 
determined that the petitioner had not in- 
tentially misrepresented the therapeutic 


qualities of its product, whereas the Com-_ 


mission in the proceeding before it ruled 
that the petitioner’s representations were 
untrue and misleading, is not borne out by 
the record. The court in the libel proceed- 
ing determined that the representations, di- 
rectly challenged and distinctly put in issue 
by the government, were not false, and, in 
doing so, necessarily determined that the 
product of the petitioner was a remedy for 
the three kinds of worms in poultry. The 
Commission, on the other hand, has deter- 
mined that the representations upon which 
the libel proceeding was based were in fact 
false and misleading. The main underlying 
issue in both the proceedings was the same, 
namely,—-Are the representations made by 
the petitioner false because the product has 


not the therapeutic qualities claimed for it? 

Whether the Commission, if it “had ac- 
cepted as a fact that the representations 
which had been alleged to be false in the 
libel proceedings were not false, could have 
found other representations in the advertis- 
ing of the petitioner which would have jus- 
tified findings and conclusions that petitioner 
had been guilty of unfair competition in in- 
terstate commerce, we are not asked to 
decide, and manifestly could not decide up- 
on the record presented. The order of the 
Commission is based, in large part at least, 
upon its finding that the representations 
that petitioner’s product was an effective 
remedy or vermifuge for all three kinds of 
worms were untrue. The Commission thus 
plainly failed to accord to the decree in the 
libel proceeding the effect to which it was 
entitled. The Commission redetermined an 
issue which was already settled by a court 
of competent jurisdiction and reached a con- 
trary conclusion. Under the circumstances, 
we think that its order cannot stand. 


[Order Vacated] 


The order is vacated without prejudice to 
such further proceedings as are not incon- 
sistent with this opinion. 


[56,055] Ralph J. Carroll v. Harry Schwartz, et al. 
Connecticut Supreme Court of Errors, June 25, 1940. 


The Connecticut Unfair Sales Practices Act, prohibiting sales or offers to sell mer- 
chandise below cost where such sales or offers to sell are made with the intent to injure 
or destroy competition, is held constitutional as a valid exercise of the police power. 


As to the constitutionality of the provision of the Connecticut Unfair Sales Practices 


Act which makes proof of an offer to sell or a sale at less than cost prima facie evidence 
of intent to injure or destroy competition, the Court expresses some doubt, but does no 

decide this question since it is not before it on this appeal. However, this portion of th 

Act is held to be a separable provision and in the event it is held invalid the main body 
of the Act will not thereby be invalidated. 


Action for an injunction restraining the defendants from the practice of selling gro- 
ceries at less than cost, brought to the Superior Court in Fairfield County, where a 
demurrer to the complaint was overruled, Baldwin, J., and the defendants refusing to 
plead over judgment was rendered for the plaintiffs (Munger; J.), ffom which the de- 
fendants appealed. _No error. 


Paul J. Grumbly, with whom was A. D. Slavitt, attorneys for the appellants (de- 
fendants). 
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A. A. Ribicoff, with whom, on the brief, was A. S. Borden, attorneys for the appellee 


(plaintiff). 


Lana athe ale yg of Unfair Sales Practices 
Act Raised] 


Avery, J.: The plaintiff, Ralph J. Carroll, 
operating a meat and grocery store in Stam- 
ford, brought this action against Harry 
Schwartz and Irving Weitz, partners, op- 
erating retail meat and grocery stores in 
Stamford and Norwalk under the name of 
Budget Market. The plaintiff claimed that 
the defendants offered to sell and sold mer- 
chandise at less than cost with the intent 
to injure competitors or destroy competi- 
tion and asked for an injunction. A demurrer 
to the complaint was overruled and the de- 
fendants having refused to plead over judg- 
ment was entered in favor of the plaintiff, 
from which the defendants have appealed. 
The sole question raised by the demurrer 
is that the provisions of the unfair sales 
practice law, 1939 Supplement to Connecti- 
cut General Statutes, §§ 922e, 923e, and 924e, 
are unconstitutional, being in violation of 
Section 1 of Article XIV of the Amend- 
ments to the Constitution of the United 
States. Section 922e relates to definitions. 
Sections 923e and 924e are printed in the 
footnote.’ An examination of these sections 
at once establishes that the law is not a 
penal statute. The only method of enforce- 
ment provided is by injunction at the suit 
of a party injured. It is further to be noted 
that it is not a price-fixing law. The law 
does not attempt to fix the price at which 
articles of merchandise shall be sold. The 
obvious purpose of the law is to create a 
right of action for injunctive relief in favor 
of a party aggrieved by the sale or offer 
of sale of merchandise by a competitor at 
less than cost with intent to injure compe- 
titors or destroy competition. In order to 
make out a case, the plaintiff must first show 
advertising or a sale or.offer to sell mer- 


1Sec. 923e. Advertising with intent to injure 
competitors. No retailer shall, with intent to 
injure competitors or destroy competition, ad- 
vertise, offer to sell or sell at retail any item 
of merchandise at less than cost to the retailer, 
and no wholesaler shall, with such intent, ad- 
vertise, offer to sell or sell at wholesale any 
item of merchandise at less than cost to the 
wholesaler. Evidence of any advertisement, 
offer to sell or sale of any item of merchandise 
by any retailer or wholesaler at less than cost 
to him shall be prima facie evidence of intent 
to injure competitors or destroy competition. 
Upon the complaint of any person claiming to 
be injured, the superior court shall have juris- 
diction to enjoin any such retailer or wholesaler 
from the commission of any act prohibited by 
the provisions of this chapter. 

Sec. 924e. Exceptions. The provisions of this 
chapter shall not apply to advertising or offering 
to sell, or selling, at retail or at wholesale, if 
done with relation to (a) an isolated transaction 
and not in the usual course of business; 
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chandise at less than cost as defined in the 
law, and, second, that such sale or offer to 
sell was with the intent to injure compe- 
titors or destroy competition. It is to be 
further noted that under this law numerous 
exceptions are provided. Sales at less than 
cost are permitted under many circum- 
stances enumerated in § 924e. The obvious 
purpose of this legislation, as its title im- 
plies, is to prevent unfair competition by 
making or offering to make sales at less 
than cost for the purpose of attracting busi- 
ness away from a competitor, driving him 
out of business and stifling competition. 


[Requirement of Due Process] 


It is possible, unless restrained by law, 
for a powerful merchandiser with large re- 
sources to continue to sell at a loss in a 
community and thereby drive weaker com- 
petitors out of the market, establish a 
monopoly, and mulct the public. It is not 
the concern of the courts to pass upon the 
economic advantages or disadvantages of 
particular acts of legislation. Such matters 
are for the legislature to determine. They 
come within the purview of the state’s po- 
lice power. The only function of the court 
is to determine whether the object of the 
legislative enactment is within the power of 
the legislature, and, if so, whether the stat- 
ute bears a reasonable and substantial rela- 
tion to the object sought to be accomplished. 
Jf the answer is in the affirmative, the re- 
quirement of due process is met. This prin- 
ciple has been announced by the Supreme 
Court of the United States in this language: 
“But there can be no doubt that upon prop- 
er occasion and by appropriate measures 
the state may regulate a business in any of 
its aspects, including the prices to be charged 
for the products or commodities it sells. So 


(b) closing out the owner’s stock for the bona 
fide purpose of discontinuing dealing in any 
such commodity when plain notice of such pur- 
pose shall have been given to the public, or 
marking down merchandise in an effort to sell 
the same after bona fide efforts to sell the same 
prior to such markdown; (c) sale of perishable 
merchandise when such sale shall be required 
immediately in order to forestall loss; (d) adver- 
tising or offering for sale of merchandise which 
is imperfect or damaged, if it be advertised or 
offered for sale as such and marked and sold 
as such; (e) advertising or offering for sale or 
selling any business upon the final liquidation 
thereof; (f) advertising or offering for sale or 
selling merchandise for charitable purposes or 
to relief agencies; (g) sale of merchandise on 
contract to any department, board or commis- 
sion of the state or of any political subdivision 
thereof, or to any institution maintained there- 
by or (h) advertising or offering for sale or sale 
of merchandise by_any fiduciary or other officer 
acting under the order or direction of any court. 
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far as the requirement of due process is 
concerned, and in the absence of other con- 
stitutional restriction, a state is free to adopt 
whatever economic policy may reasonably 
be deemed to promote public welfare, and 
to enforce that policy by legislation adapted 
to its purpose. The courts are without au- 
thority either to declare such policy, or, 
when it is declared by the legislature, to 
override it. If the laws passed are seen to 
have a reasonable relation to a proper legis- 
lative purpose, and are neither arbitrary nor 
discriminatory, the requirements of due proc- 
ess are satished, and judicial determination 
to that effect renders a court functus efficio. 
‘Whether the free operation of the normal 
laws of competition is a wise and whole- 
someerule for trade and commerce is an 
economic question which this court need 
not consider or determine.’ Northern Securi- 
ties Co. v. United States, 193 U. S. 197, 337-8 
[24 Sup. Ct. 436]. And it is equally clear 
that if the legislative policy be to curb 
unrestrained and harmful competition by 
measures which are not arbitrary or dis- 
criminatory it does not lie with the courts 
to determine that the rule is unwise. With 
the wisdom of the policy adopted, with the 
adequacy or practicability of the law enact- 
ed to forward it, the courts are both incom- 
petent and unauthorized to deal.” Nebbia v. 
pee Vork,“291-U.°S. 502;°537, 54 Sup: Ct. 
a 


[Comparison to Acts of Other States—Con- 
stitutionality Sustained] 


Laws prohibiting sales at less than cost 
have béen held unconstitutional by some 
courts. State v. Packard-Bamberger & Co., 
Inc., 123 N. J. L. 180, 8 Atl. (2d) 291; Com- 
monwealth v. Zasloff (Pa.) 13 Atl. (2d) 67, 
70. The New Jersey and Pennsylvania laws 
which were held unconstitutional in these 
cases prohibited such sales and differed in 
that respect from our law which only op- 
erates upon such sales when made with 
intent to injure a competitor or suppress 
competition. In Daniel Loughran Co., Inc. v. 
Lord Baltimore Candy & Tobacco Co., Inc. 
(Md.) 12 Atl. (2d) 201, 203, a penal law of 
Maryland, somewhat similar in its terms to 
our own, was held unconstitutional, prin- 
cipally upon the ground that it established 
no sufficiently definite criterion for deter- 
mining the cost at which an article might 
be sold. See also Great Atlantic & Pacific 
Tea Co. v. Ervin, 23 Fed. Supp. 70, 76, where 
a statute of the State of Minnesota was held 
unconstitutional by the federal District Court 
for that district upon grounds not involving 
the power of the legislature to act upon the 
subject matter, but because the court re- 
garded that the means adoped were not 
consistent with the requirements of due 
process of law. On the other hand, laws 


substantially similar to our own have been 
generally sustained. Central Lumber Co. v. 
South Dakota, 226 U. S. 157, 33 Sup. Ct. 66, 
CIPS 36, 123 No W. 504-42 Te IR AL 
(N. S.) 804; Associated Merchants of Mon- 
tana v. Ormesher, 107 Mont 530, 86 Pac. (2d) 
1031, 1033; State v. Langley, 53 Wyo. 332, 84 
Pac. (2d) 767, 772; Rust v. Griggs, 172 Tenn. 
565, 113 S. W. (2d) 733, 735; and see also 
the exhaustive opinion in Wholesale Tobacco 
Dealers Bureau v. National Candy & Tobacco 
Co., 11 Cal. (2d) 634, 643, 82 Pac. (2d) 3, 
and note 118 A. L. R. 506. On the whole, 
we are of the opinion that the unfair sales 
practice law of this state is legislation with- 
in the scope of the police power. 


[Constitutionality of Procedural Provisions 
not Passed Upon] 


The defendant especially assails the pro- 
vision of the statute which makes proof of 
an offer to sell or sale at less than the cost 
prima facie evidence of intent to injure com- 
petitors or destroy competition. Whether 
this particular provision of the statute is in 
violation of the constitutional requirement 
of due process is not free from doubt. Great 
Atlantic & Pacific Tea Co. v. Ervin, supra, 
81; McFarland v. American Sugar Co., 241 
U. S. 79, 86, 36 Sup. Ct. 498; Morrison v. 
California, 291 U. S. 82, 88, 89, 54 Sup. Ct. 
281. The part of the statute dealing with 
the presumption is procedural in its nature 
and, even if it were held to be invalid, is 
a separable provision, and the main body 
of the statute would not be invalidated 
thereby however much more difficult proof 
of requisite intent might be rendered. State 
v. Wheeler, 25 Conn. 290, 298; Branch v. 
Lewerenz, 75 Conn. 319, 324, 53 Atl. 658; 
Beach v. Bradstreet, 85 Conn. 344, 352, 82 
Atl. 1030; State v. Kieuman, 116 Conn. 458, 
462, 165 Atl. 601. However, the question 
of the unconstitutionality of this provision 
of the statute is not before us in this case, 
the appeal being from a judgment entered 
after a demurrer overruled. In the com- 
plaint it was distinctly alleged that the acts 
of the defendant set forth therein were done 
with the intent to injure competitors or 
destroy competition. The effect of the de- 
murrer is to admit this allegation. In this 
case, no place for the application of the 
presumption arose; opportunity for such ap- 
plication could only arise in a trial on the 
merits and its validity could not be called 
in question before this court on appeal un- 
less it appeared on the record that the pre- 
sumption had been relied upon at the trial 
of a case. Consequently, we express no 
opinion as to the constitutional validity of 
this particular part of the statute. 

There is no error. 

In this opinion the other judges con- 
curred. 
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[1 56,056] General Motors Corporation, General Motors Sales Corporation and 
General Motors Acceptance Corporation v. Federal Trade Commission. 

United States Circuit Court of Appeals for the Second Circuit, August 12, 1940. : 

An order of the Federal Trade Commission directing petitioners to cease and desist 
from using the words “six percent” or the symbol “6%” in connection with the cost of 
the use of a deferred or installment payment plan of purchasing motor vehicles or any 
other product, when the amount of such cost or charge to be paid by the purchaser under 
such plan is in excess cf simple interest at the rate of six percent calculated on the basis 
of the unpaid balance due as diminished after crediting installments as paid, is affirmed. 


When the Federal Trade Commission has made a finding, 


based upon substantial 


evidence, that a certain form of advertising is misleading, the court may not revise the 


judgment of the Commission. 
Affirming FTC order No. 3001. 


Before Aucustus N. Hanp and Cuase, Circuit Judges, and Lerpeit, District Judge. 

John Thomas Smith, Attorney for Petitioners; Anthony J. Russo, Counsel. 

W. T. Kelley, Chief Counsel, Martin A. Morrison, Assistant Chief Counsel, James 
M. Hammond and James W. Nichol, for Federal Trade Commission, Respondent. 

Petition to review an order of the Federal Trade Commission that General Motors 
Corporation, General Motors Sales Corporation and General Motors Acceptance Corpo- 
ration cease and desist from the use of certain forms of advertising in connection with 


the instalment sales of motor vehicles. 
affirmed. 


[Facts of Case] 


Aucustus N. Hann, Circuit Judge: This 
is a petition by the General Motors Corpo- 
‘ration and two of its wholly-owned sub- 
sidiaries, General Motors Sales Corporation 
and General Motors Acceptance Corpora: 
tion, to review an order requiring them 
to cease and desist from the use of 
the so-called 6% plan in marketing auto- 
mobiles manufactured by General Motors 
Corporation and sold on instalment to -the 
public. At first the cars made by the latter 
corporation were sold by it to its five sub- 
sidiaries, Chevrolet Motor Company, Olds 
Motor Works, Pontiac Motor Company, 
Buick Motor Company and Cadillac Motor 
Company and then sold by them to dealers 
in the various states, who in turn sold to 
the public. The Federal Trade Commission 
issued a complaint against General Motors 
Corporation, General Motors Acceptance 
Corporation and the above five subsidiaries 
-of the former who had been selling cars to 
dealers who used the Acceptance Corpo- 
ration’s 6% plan. Shortly afterwards these 


five companies were dissolved and General 
Motors Sales Corporation took their place 
as a wholesale instrumentality in marketing 
the cars, and: was then made a party to 
the proceeding. 

The general course of business was 
(1) manufacture of the cars by the General‘ 
Motors Corporation, (2) stransfer and sale 
of the ‘cars to the one of the five subsidiary 
qe ynpanies whose name was identified with 
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“newspapers. 


Petition denied and order to cease and desist 


‘the model sold, and (3) sale by the latter 
to the dealers. After General Motors Sales 
Corporation was organized and the above 
five subsidiaries were dissolved, the Sales 
Corporation took the place of each one of 
the companies as transferee of title and 
possession and acted as Selling agent for 
General Motors Corporation to the dealers. 

In connection with the sales by the five 
subsidiaries and afterwards by the subsidi- 
ary Sales Corporation the socalled 6% 
plan was used in most cases where the 
purchasing public bought cars under the 
instalment plan. The General Motors 
Acceptance Corporation (hereafter referred 
to as GMAC) was organized by General 
Motors to finance retail instalment (time) 
sales made by dealers to retail buyers. It 
financed not only instalment purchases of 
cars but also purchases of other products 
in the automobile business which were 
manufactured by General Motors. It did 
this by making a contract with the dealer 
whereby the balance due under the instal- 
ment contract was secured by a conditional 
sale agreement and payments in reduction 
of the balance were made monthly over 
a series of from 6 to 18 months. In the 
autumn of 1935 the plan of financing the 
purchase of the several brands of motor 
vehicles on the 6% instalment payment 
plan was first advertised through General 
Motors Acceptance. Corporation. in the 
The Commission made the 
following findings as to the plan here in- 
volved: 
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“The initial advertisement was as follows: 
“GMAC 


“GENERAL MOTORS ACCEPTANCE COR- 
PORATION REDUCES TIME PAYMENT 
COSTS ON NEW CARS 


With a new 6% Plan 


( SIMPLE AS A, B, C 
(A—TAKE YOUR UNPAID BALANCE 
(B—ADD COST OF INSURANCE 
(C*—MULTIPLY BY 6%—12 months’ plan 
((One-half of one percent per month 
(for:periods more or less than 12 
(months) That’s your whole financing 
(cost. No extras. No service fees. 

(No other charges. 


wwe es aera 


GMAC announces today a new, economical - 


way to buy any new General Motors car 
from General Motors dealers all over the ' 
United States. 

It’s the plan you've been waiting for—a 
plan you can understand at a glance. It is 
far simpler and more economical than any 
other automobile time payment arrangement 
you’ve ever tried. 

Actually as simple as A, B, C—this new 
plan provides for convenient time payments 
of the unpaid balance on your car—includ- 
ing cost of insurance and a financing cost of 
6%. This represents a considerable reduc- 
tion in the cost of financing car purchases. 
It is not 6% interest, but simply a convenient 
multiplier anyone can use and understand. 
Nothing is added in the way of so-called 
Service or carrying charges. There are no 
extras. Simply a straightforward, easy-to- 
understand transaction. 

This simple step brings the world’s finest 
cars within reach of thousands who have 
long needed new cars. When you buy a new 
Cadillac or Buick, Chevrolet or Pontiac,: 


Oldsmobile or LaSalle, on this new plan, you . 


actually save money! 

And finally—buyers under this new plan 
receive an insurance policy in the General 
Exchange Insurance Corporation which pro- 
tects them against Fire, Theft, and Acci- 
dental Damage to their cars. 

(Block here asking owners to make 
comparison with other finance plans.) 


OFFERED ONLY BY DEALERS IN 
CHEVROLET CARS & TRUCKS—PONTIAC 
—OLDSMOBILE—BUICK—LaSALLE— 
CADILLAC” 


* * * * * 


“Following the appearance of this advertise- 
-ment_matter many similar advertisements were) 
published both by GMAC and by the other ‘five 
selling subsidiaries of respondent, to wit, the 
Chevrolet, Pontiac, Olds, Buick and Cadillac 
Companies. Some of them gave an extended 
explanation of the ‘6%’ plan, such as is given in 
the advertisement quoted in full above, but 
most of them did not and confined themselves to 
a short reference to the ‘6%’ plan. Typical ref- 
‘erences to the ‘6%’ plan in these advertisements 
are as follows: 


“Chevrolet: 

‘“*Compare Chevrolet’s low delivered 
prices and the new, greatly reduced GMAC 
6% Time Payment Plan.’ 

‘‘Pontiac: 
“All Pontiac cars can be bought on 
_ GMAC’s new 6% Plan which greatly reduces 
the cost of buying on time.’ 
“Olds: 
‘New 6% GMAC Time Payment Plan. 
“Buick : 

“*The new GMAC 6% TIME PAYMENT 
PLAN not only simplifies financing but ac- 
tually cuts the cost of buying a car on time.’ 

“LaSalle: 


‘* ‘Available on GMAC’s new 6% Time 
Payment Plan.’ 
“Cadillac: 
‘** ‘Available on GMAC’s new 6% time pay- 
ments.’ 


“In addition to these advertisements, the ‘6%’ 
plan was highly publicized by the use of bill- 


boards and window ‘posters. In many of these 
advertisements the symbol ‘6%’ was featured in 
a size far greater than most of the other letter- 
ing in the advertisement. All of these advertise- 
ments were paid for by GMAC or the other 
selling subsidiaries of General Motors as indi- 
cated herein, entirely from their own funds or 
from a fund known as the ‘dealers’ fund,’ which 
was collected and controlled by the selling sub- 
sidiaries. Money for the ‘dealers’ fund’ was 
raised by billing the dealers a specified amount 
in the invoice pertaining to each car sold to 
them. This charge was in turn passed along 
to the retail purchaser by the dealer. Neon 
signs featuring the term ‘6%’ were also made 
available by said subsidiaries to dealers as were 
mats and sample advertisements for use in in- 
serting advertisements in local newspapers, mag- 
azines or circulars, at the dealer’s expense, 

“The function and purpose of all-of this ad- 
vertising, including that published “by GMAC, 
was to promote and further the sale to the pur- 
chasing public of new cars manufactured by 
General Motors.”’ 


On succeeding the five dissolved corpo- 


‘rations, the General Motor Sales Corpo-. 


ration carried on their. business as before, 
the business of the dissolved companies 
being the work of divisions of the Sales 
Corporation. 


[Finding and Order of Commission] 


The Commission found that there was a 
regular flow of commerce in motor vehicles 
from the factories of General Motors in 
Michigan to the retail purchasers in other 
states, carried out first by the five dissolved. 
companies and subsequently by their suc- 
cessor, and that this movement was assisted 
by the acts of GMAC. It accordingly made 
an order directing General Motors Corpo- 
ration, General Motors Sales Corporation 
and General Motors Acceptance Corporation 
to cease and desist from the form of adver- 
tising which they had pursued under the 


pi ete oe warethys Meer A APRS ate Se Se eee 


*In some States a small legal documentary 
fee is required. 
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plan.t We think the order was right and 
should be affirmed and the petition to re- 
view be denied. 


[Evidence Before the Commission] 


There was evidence before the Commis- 
sion to support its finding that the adver- 
tisements referred to “Have the capacity 
and tendency to mislead and deceive, and 
have misled and deceived, a substantial part 
of the purchasing public into the erroneous 
and mistaken belief that the said ‘6%’ or 
‘six per cent’ finance plan, as above set 
forth, contemplates a simple interest charge 
of 6% per annum upon the deferred and 
unpaid balance of the purchase price of 
the motor vehicles sold * * *, and tends 
to cause, and has caused, such purchasing 
public to buy motor vehicles manufactured 
by General Motors because of that errone- 
ous and mistaken belief, when in truth and 
in fact the total of the credit charge, com- 
puted in accordance with said ‘6%’ or ‘six 
per cent’ plan, amounts to approximately 
114%4% simple interest per annum upon the 
deferred and unpaid balance, as diminished 
by the installment payments made, of the 
price of the motor vehicles sold to the 
purchasing public.” 


[Tendency of Advertising to Mislead] 


That the rate of interest is actually almost 
double 6% simple interest, as found by the 
Commission, is shown by Commission’s 
Exhibit 66, which is a booklet issued by 
GMAC, and is not contested by General 
Motors or its subsidiaries. That the rate 
is so much greater than 6% is because the 
GMAC time payment plan of financing 
involves a 6% charge “on the full amount 
of the account originally financed from the 
date it begins to run to the date the ac- 
count is closed, regardless of the fact that 
the account is divided into, and amortized 
gradually and regularly by, monthly pay- 
ments of equal amounts.” 

While we d6 not: regard the plan used 
here as inevitably misleading, we think that 
in a good many cases it would be likely to 
cause the purchaser of a car to believe that 
he was paying an interest rate of 6% per 
annum ‘upon his deferred instalments and 
that under it.he was afforded the conveni- 
ence of financing through the agency that 
sold the car at as good rates as he could 


_ *(1), Me oraer directed General Motors Sid 
its subsidiaries ‘to cease and desist -from: 
(1) Using the words ‘‘six per cent’” or the figure 
and symbol ‘‘6%’’ or any other words, figures 
or symbols indicating percentage, in connection 
with the cost of, or the additional charge for, the 
use of a deferred or instalment payment plan of 
purchasing motor vehicles or any other product, 

when the amount of such cost or charge collected 

from, or to be paid by, the purenaser of a moto2 


vehicle or any other product under such plan is 
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obtain by borrowing from his bank ‘and 
paying for the car in full. 

It is, argued that the advertisement we 
have quoted coul¢ not mislead. The adver- 
tisement stated on its face: “It is not 6% 
interest, but simply a convenient multiplier 
anyone can use and understand.” Never- 
theless the calculation of the difference 
between a rate of 6% per annum and the 
amount payable under the plan would not 
be easy for the ignorant, as was demon- 
strated by the inability of at least one wit- 
ness to make the calculation, Nor would 
the ,distinction be observed by the careless. 
The words in the fourth line of the adver- 
tisement: “With a new 6% plan,” arrest 
the attention immediately and many a pur- 
chaser would not continue to read the rest 
of the advertisement or digest the warning 
statement that the 6% was not interest, but 
merely a multiplier. Moreover, there was 
a body of advertising matter on billboards 
and on window posters in which: no such 
guarded statement was made and.in which 
the attention of the public was directed 
pointedly to the unexplained symbol “6%.” 

It is noteworthly that the plan involved 
such competitive advantages that rival 
companies doing a large proportion of the 
business of the country felt obliged to 
adopt and to advertise it with emphasis on 
the “6%” symbol. It is objected by the 
petitioners that the reason the plan appealed 
to the public and was adopted by competi- 
tors is only that the mode of calculating 
the instalment payments is very simple and 
that under the plan the finance cost of an 
instalment purchase is less than formerly. 
This really does not affect the issue of the 
propriety of the advertising. That, under 
the plan, GMAC was offering to finance 
instalment purchases at lower costs than 
before does not justify a form of advertis- 
ing which has been found by the Commis- 
sion, upon substantial evidence, to result 
in deception of the public. It may be that 
there was no intention to mislead and that 
only the careless or the incompetent could 
be misled. But if the Commission having 
discretion to deal with these matters thinks 
it best to insist upon a form of advertising 
clear enough so that, in the words of the 
prophet Isaiah, “wayfaring men, though 
fools, shall not err therein,” it is not for 
-the courts to revise their judgment, 


in excess of Te at tne rate of 6% 
per annum, or at the rdte indicated by such 
words, figu#es*or symbols, caleulated on the 
‘basis of the unpaid balance due as diminished 
after créditing instalments as. paid; ; 

(2) Acting concertedly. or in cooperation with 
any company, firm or individual, or with any of 
their agents or dealers, in a way calculated to. 
further the sale of motor vehicles or any other 
product through use of the methods referred to 
in paragraph (1) of this order. : 
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As a practical matter we suggest that the 
order cannot be one grievously interfering 
with the only convenient mode of comput- 
ing monthly instalment payments on unpaid 
balances, since several competitors with a 
great business abandoned advertising, simi- 
lar to that we have been considering, when 
it was challenged by the Commission. 


[Jurisdiction] 


The contention that the Commission is 
without. jurisdiction because GMAC was 
not engaged in interstate commerce is with- 
out merit. While GMAC was primarily 


acting as a local finance company, it was 
wholly-ofned by General Motors, and, with 
the Sales Corporation, acted as an agent of 
General Motors in a unified plan of selling 
and financing cars shipped in interstate 
commerce. Under the decision of the Su- 
preme Court in Trade Commission v. Edu- 
cation Society, 302 U. S. 112, 120, there was 
jurisdiction. Cf. National Harness Manufac- 
turers’ Assn v. Federal Trade Comm., 268 
Fed. 705, 709 (C. C. A. 6). 


Petition denied and order of the Com- 
mission affirmed. 


[] 56,057] Opinion of Attorney General of California. 


Addressed to Honorable F. C. Clowdsley, District Attorney, 


July 29, 1940. 


San Joaquin County, 


The amendment of 1909 to the Cartwright Anti-Trust Act of California, being uncon- 


stitutional, did not become an effective part of the statute and did not change the statute 


as adopted in 1907. The original act, therefore, is in full force and effect, the decision 
in Blake v. Paramount Pictures, 22 Fed. Supp. 249, to the contrary notwithstanding. 


A provision identical with the 1909 amendment to the Cartwright Anti-Trust Law 
(Deering’s Act 8702) having been held unconstitutional (See Cline v. Frink Dairy Co., 274 
U. S. 445) that amendment never became a part of the law and the original act remained 


in full force and effect. 
[Question] 


Dear Sir: I have your letter of June 25, 
1940, wherein you ask to be advised whether 
the Cartwright Anti-Trust Law of the State 
of California, Deering’s General Laws, Act 
8702, is constitutional. Said act was orig- 
inally passed in 1907. In 1909 (Statutes 
1909, page 593) there was excepted from 
the effect of the statute any combination 
or association “the object and business of 
which are to conduct its operations at a 
reasonable profit or to market at a reason- 
able profit those products which cannot 
otherwise be so marketed.” 


[Decision of the Federal District Court] 


You call attention to the case of Blake v. 

Paramount Pictures, 22 F. Supp. 249, wherein 
Judge Yankwich, District Judge of the 
Federal Court for the Southern Division of 
California, held the Cartwright Act to be 
unconstitutional. The decision in the Blake 
case was based upon the decision of the 
United States Supreme Court in the case 
of Cline v. Frink Dairy Company, 274.U. S. 
445, wherein the Supreme Court held the 
Colorado Anti-Trust Act unconstitutional 
on the ground that the exception contained 
therein, which exception was identical with 
that contained in the 1909 amendment to 
the California Act, left the statute without 
a fixed standard of guilt and hence violated 
the due process laws of the Fourteenth 
Amendment of the Federal: Constitution. 


[Effect of an Unconstitutional Amendment] 


_ There can be no doubt that under the 
decision of the Supreme Court in the Frink 
Dairy case the amendment of the California 
act made in 1909 would be held unconstitu- 
tional by our State Appellate and Supreme 
Courts. However, this, in our opinion, 
would not necessarily invalidate the act as 
it existed prior to the unconstitutional 
amendment. This office has heretofore ex- 
pressed the view that the 1909 amendment 
being unconstitutional did not become an 
effective part of the statute and did not 
change the statute as adopted in 1907. It 
seems to be well settled that the attempt 
to amend a statute by the addition thereto 
of provisions which are unconstitutional 
makes no change in the original statute 
and leaves the same unaffected 


In 59 C. J. at page 886, it is said that: 

“Tt is a rule of general application that, 
where an act purporting to amend and reenact 
an existing statute is void, the original statute 
remains in force.”’ 


In the footnote to that quotation a host of 
cases are cited from numerous jurisdictions, 
including cases decided by.the United States 
Supreme Court and the Appellate and Su- 
preme Courts of this State. 

This question was discussed by Judge 
Yankwich in the Blake case where he said 
in part: 
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“Time does not permit a study of the history Separability Clause 
of the Colorado Act which the Supreme Court : : I P y ] 
had under consideration in Cline v. Frink Dairy The Opinion in the Blake case also refers 


Co., supra. Hence we do not know whether the to the fact that no separability clause ac- 


proviso was a part of the original act or not. : a 
But, to our mind, this is unimportant. It is companied the enactment of the 1909 


true that clauses in a statute which are severable amendment. The court then goes on to 
may be declared invalid and the statute itself “surmise” that the statute of 1907 was 
stand. See Champlin Refining Co. v. Commis- deemed to he too drastic and that no doubt 


sion, 1932, 286 U. S. 210, 52S. Ct. 559, 76 L. Ed. . : 2 : 
1062, 86 A. L. R. 403. But there is no way of certain groups frightened by its sweeping 


segregating the proviso from the definition. It range sought to modify it by a redefinition 

was intended to affect the acts denounced as of the acts announced, which would elimi- 

crimes. It being invalid, as introducing an un- nate them. 

certain element into them, the acts denounced : 

cease to be illegal, and no penalty, civil or It is of course settled that it is unneces- 

criminal, can be bottomed on them.” sary for the Legislature to expressly set 

; forth a separability clause and that if valid 

[Comparison to Colorado Act] provisions of the statute are in fact separa- 

With due respect to Judge Yankwich it ble from portions held to be invalid the 

appears to us that whether the unconstitu- _ valid portions will be given full effect. 

tional proviso of the Colorado Act was a 

part of the original act may be quite im- 


7] 


portant. For ought that appears in the [Amendment Never Became Part of 
decision of the Supreme Court in the Frink Original Act] 

Dairy case the Colorado statute in its orig- However, under the authorities to which 
inal form contained the objectionable pro- we have been referred, the amendment of 


viso and in that case it may be that the 1909, being invalid, never became a part 
entire statute would fall with that proviso. of the original statute and hence left the 
It may be also that the Colorado Legisla- original statute in full force and entirely 
ture would not have enacted the statute at unaffected by the purported amendment. 
all unless it contained the proviso. How- 

ever, in California the statute was originally eh , 

enacted without any such proviso and the [Original Act in Force] 4 

act was held to be constitutional in People In the absence of any further decision 
v. Sacramento Butchers Asso., 12 Cal. App. ©” the question by the Supreme Court of 
471. The act has also been construed and this State or of the United States we are 
applied by our Supreme Court in the cases ous Lege, that. the Cartwright Act, as 
ORE enhleu. Taonc i conpanie, WOaGat ec, chiging ly enacted, is valid and in full force 
Poultry Producers of Southern California, HDG SHESEL- 


Inc. v. Barlow, 189 Cal. 278 and Cleveland bo Very truly yours, 
Publishing Co. v. H. S. Crocker Co., 193 Earl Warren, Attorney General 
Cal. 109. By W. R. Augustine, Deputy. 


[f 56,058] The People of the State of California v. Black’s Food Store, F. F. Black 
and Charles Hawkins. 


The People of the State of California v. Green Frog Food Emporium and P. E. Taves. 
Supreme Court of California, In Bank, August 19, 1940. 100 Cal. Dec. 177. Amended 
September 16, 1940. 100 Cal. Dec. 271. 


The granting of preliminary injunctions to restrain alleged violations of the California 
Unfair Practices Act, which prohibits sales below cost with intent to injure or destroy 
competition, rests within the discretion of the trial judge and it is not an abuse of dis- 
cretion for the trial judge to grant a preliminary injunction even though the evidence on 
a material issue is in conflict since the purpose of such an order is merely to maintain 
the status quo pending a trial on the merits. 


Levinsky & Jones, Stockton, California, Attorneys for appellants. 
F. C. Clowdsley, District Attorney, Attorney for appellee. 
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[Nature of the Case] 


Tuompson, J. pro tem: The above‘entitled 
cases were consolidated for trial. Each 
complaint charges the defendants, as mer- 
chants, with unlawfully selling products for 
less than cost “for the purpose af injuring 
competitors and destroying competition”, 
contrary to Section 3 of the Unfair Prac- 
tices Act of California, as amended in 1937. 
(Stats. 1937, p. 2395, 2 Deering’s Gen. Laws 
of 1937, p. 4157, Act 8781). Upon the hear- 
ing of a notice to show cause, at which 
time evidence was adduced, the court, in 
the exercise of its discretion, issued pre- 
liminary injunctions under the provisions 
of Section 527 of the Code of Civil Pro- 
cedure. From the orders granting the pre- 
liminary injunctions the respective defendants 
have appealed. The records are presented 
on a bill of exceptions. The only question 
involved is whether the court abused its 
discretion in granting the orders for pre- 
liminary injunctions. 


[Unfair Practices Act] 


Since the evidence which was adduced 
upon the application for preliminary in- 
junctions is conflicting and there was no 
showing that the temporary injunctions will 
result in unusual detriment to the defend- 
ants, we may not hold that the court abused 
its discretion. It has been held upon sound 
principle that the legislature has the author- 
ity, under its police powers, to regulate 
business for the general welfare of the pub- 
lic, by prohibiting merchants from selling 
products below cost “for the purpose of 
injuring competitors or destroying compe- 
tition.” (Wholesale Tobacco Dealers Burcau 
of So. Calif., Inc. v. National Candy & To- 
bacco Co., 11 Cal. [2nd] 634.) The title to 
the Unlawful Practices Act, as amended, 
sufficiently embraces the subject matter in- 
cluded therein to conform to Article IV, 
Section 24, of the Constitution of California. 


[Power of Trial Judge to Grant Prelim- 
3 inary Injunctions | 

The authorities are numerous and uni- 
form to the effect that the granting or. 
denial of a preliminary injunction on a 
verified complaint, together with oral testi- 
mony or affidavits, even though the evidence 
with respect to the absolute right therefor . 
may be conflicting, rests in the sound dis- 
cretion of the trial court, and that the order 
may not be interfered with on appeal, ex-: 
cept for an abuse of discretion. (Kendall v. 
Foulks, 180 Cal. 171; Metropolitan Laundry 
Co. v. Greenfield, 20 Cal. App. [2nd] 246; 
14 (Cality Jur. 1807. Secn 73 -324Cu a 29) 0S eC. 
Ty 14eR Ceol, secsal'l amd 12.) 


[Discretion of Trial Judge Not Abused] 


In the present case the applications for 
temporary injunctions were heard on the 
verified complaints which specifically allege 
that the merchandise was sold below cost 
“for the purpose of injuring competitors 
and destroying competition”. Representa- 
tives of the defendants testified that they 
did sell, offer for sale and advertise the 
goods in question “at prices below their 
invoice or replacement cost”, but that they 
did so merely “to increase the volume of 
our business”, and that they had no inten- 
tion of thereby “injuring competitors” nor 
did they “intend to destroy competition.” 
The evidence in this case therefore created 
a mere conflict on the material issue regard- 
ing the intention with which the goods were 
sold below cost. A sound discretion was 
therefore conferred upon the trial court to 
grant or deny the preliminary injunctions. It 
does not appear that discretion was abused. 
The orders do not determine the merits 
of the controversies. They have the effect 
of merely maintaining the status quo until 
the cases are decided on their merits. 

The orders are affirmed. 

SHENK, J., Curtis, J., CARTER, J., SPENCE, J. 
pro tem, Gipson, C. J., Houser, J., concur 
in the judgment. 


[56,059] Allen B. Wrisley Company, a corporation, et al. v. Federal Trade Com- 


mission. 


United States Circuit Court of Appeals for the Seventh Circuit, July 18, 1940. 


Mamufacturers of soap are ordered to cease and desist (1) from representing that 
soap which does not contain olive oil to the exclusion of all other oils, is an olive oil 
soap, (2) from using brand names or labels containing the word “olive” or the letters 
“oliv” or any equivalent term to describe or refer to a soap, the oil content of which is 
‘not wholly olive oil unless it is clearly and conspicuously designated on the label that 


such soap is not made wholly of olive oil. 


It is further provided that this order shall not apply to the trade names or labels 
“Palm and Olive Oil Scap,” “Palm and Olive Soap,” and “Oliv-Palm Complexion Soap.” 


Affirming Federal Trade Commission order No. 3021 as modified. 
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Wrisley Co., et al. v. FTC” 


Frank W. Sullivan, Counsel for the Wrisley Co. 
W. T. Kelley, Counsel for. the Federal Trade Commission. 
Before Sparks, MAjor and TREANOR, Circuit Judges. 


Decree 


” [History of Proceedings | 


By the Court: The petitioners herein, 
having filed with this Court on, to wit, 
June 2, 1939, their petition to review and 
set aside an order to cease and desist is- 
sued by the Federal Trade Commission, 
respondent herein, under date of April 6, 
1939, under the provisions of the Federal 
Trade Commission Act, and a copy of said 
petition having been served upon the re- 
spondent herein, and said respondent, 
having thereafter certified and filed herein, 
as required by law, a transcript of the entire 
record in the proceeding lately pending 
before it, in which said order to cease and 
desist was entered, including the report and 
order of said respondent; and the matter 
having been heard by this: Court on briefs 
and argument of counsel; and this Court 
thereafter, on June 12, 1940, having ren- 
dered its decision setting aside the order 
of said respondent, with permission to said 
respondent, if it shall so desire, to present 
an order consistent with the opinion of this 
Court; and said respondent having pre- 
sented to this Court an order consistent 
with said opinion— 


[Order] 


Now, therefore, it is hereby ordered, ad- 
judged and decreed that said order to cease 
and desist, issued by the Federal Trade 
Commission, respondent herein, under date 
of April 6, 1939, be, and the same hereby 
is reversed and set aside, and the follow- 
ing order is affirmed. by this Court and its 
enforcement directed: i 

“It is ordered that the respondents [peti- 
tioners before this Court], Allen B. Wrisley 
Company and Allen B. Wrisléy Distributing 
‘Company, also trading under the name 
Regal Soap Company, their officers, repre- 
sentatives, agents and employees, directly 
or through any corporate or other device, 
and Karl Mayer, George A. Wrisley and 
Wrisley B. Oleson, copartners trading as 
Karl Mayer & Company, or trading under 


any other name, their agents, representa- 
tives and employees, in connection with the 
offering for sale, sale and distribution of 
soap in interstate commerce or in the Dis- 
trict of Columbia, do forthwith cease and 
desist from: 

1. Representing in any manner that a soap 
which does not contain olive oil to the exclusion 


‘ of all other oils is an olive oil soap. 


2. Using the brand names or labels ‘‘Olivilo,’’ 
‘Royal Olive Oil Pure,’’ ‘‘Purito Olive Oil 
Castile,’’ ‘‘Olive-Skin Pure Toilet Soap,’’ or ‘‘Del 
Gloria Castile Made With Pure Olive Oil,” or 
other brand names or labels of similar import 
or meaning containing the word ‘‘Olive’’ or the 
letters ‘‘oliv’’ or any equivalent term, to de- 
scribe, designate or in any way refer to soap 
the oil content of which is not wholly olive oil. 
Nothing contained herein shall prevent the re- 
spondents from using brand names containing 
the word ‘‘olive,’’ or any derivative thereof or 
other word or words of similar import or mean- 
ing, to describe or designate a soap containing 
olive oil combined with other oil or oils, if 
respondent shall, clearly, conspicuously, and 
truthfully designate that such soap is not made 
wholly of olive oil, and if olive oil is present 
in said soap in an amount sufficient substantially 
to effect its detergent or other qualities. The 
prohibition of this order shall not apply to the 
trade names or labels ‘‘Palm and Olive Oil 
Soap,’’ ‘‘Palm and Olive Soap,’’ and ‘“‘Oliv-Palm 
Complexion Soap.’’ 


[Compliance] 


And it is hereby further ordered, adjudged 
and decreed that the petitioners herein shall, 
within ninety (90) days after the entry of 
this decree, file with the Federal Trade Com- 
mission a report in writing setting forth in 
detail the manner and form in which they 
have complied with this decree. 


[Prior Order Modified] 


And it is hereby further ordered, adjudged 
and decreed that the Federal Trade Com- 
mission, respondent herein, shall modify its 
said order to cease and desist as herein- 
above set forth in this decree. 
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[] 56,060] Quality Bakers of America, et al. v. Federal Trade Commission, et al. 
United States Circuit Court of Appeals for the First Circuit, September 6, 1940. 


F Acceptance of brokerage fees or allowances in lieu thereof by a purchasing company 
acting as an agent for buyers who are stockholders of the purchasing company, in connec- 
tion with the purchase of commodities in interstate commerce for stockholder-buyers and 
payment of the same to such buyers either directly in the form of money or credits or 
indirectly in the form of services, facilities, property or benefits are in violation of Section 
2(c) of the Clayton Anti-Trust Act as amended by the Robinson-Patman Act. 


Section 4 of the Robinson-Patman Act’ does not authorize cooperative associations to 
engage in the practices forbidden by Section 2(c) of the Clayton Act, nor except them 


from its provisions. 


Affirming Federal Trade-Commission Dkt. No. 3218. 


Guy C. Heater, New York City (Oscar B. Frazer, Arnold L. Davis and Davis, Wagner, 
Heater & Hallett, all of New York City, on the brief), Attorneys for petitioners. 


Allen C. Phelps, Special Attorney, Federal Trade Commission, Washington, D. C. 
(W. T. Kelley, Chief Counsel, Federal Trade Commission, Washington, D. C., on the 


brief), Attorneys for the respondent. 


Before MAGRUDER, MAHONEY and PETERS, JJ. 


[Petition to Review FTC Order] 


Peters, J.: This is a petition to review 
and set aside an order of the Federal Trade 
Commission directing petitioners, Quality 
Bakers of America, an unincorporated asso- 
ciation, and Quality Bakers of America, 
Inc., a corporation, in connection with the 
purchase of commodities in interstate com- 
merce by any member of the former or 
stockholder of the latter, to cease and desist 
from accepting brokerage fees, or allow- 
ances in lieu thereof, and from paying the 
same, directly or indirectly, to their mem- 
bers and stockholders; and directing other 
petitioners, certain baking companies, mem- 
bers of the said association, in connection 
with their purchases of commodities in in- 
terstate commerce, to cease and desist from 
accepting such fees or allowances, in any 
form, either from sellers from whom they 
purchase, or from the petitioners, Quality 
Bakers of America or Quality Bakers of 
America, Inc. 


[Brokerage Provisions of Robinson-Patman 
Act Involved] 


The order of the Commission was based 
upon its findings of facts and conclusion 
that the facts showed a violation of Section 
2(c) of the Clayton Act as amended by the 
Robinson-Patman Act (49 Stat. 1527), which 
reads as follows: 


“It shall be unlawful for any person engaged - 


in commerce, in the course of such commerce, 
to pay or grant, or to receive or accept, any- 
thing of value as a commission, brokerage, or 
other compensation, or any allowance or dis- 
count in lieu thereof, except for services ren- 
dered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the 


other party to such transaction or to an agent, 
representative, or other intermediary therein 
where such intermediary is acting in fact for 
or in behalf, or is subject to the direct or in- 
direct control, of any party to such transaction 
other than the person by whom such compen- 
sation is so granted or paid.’’ 


[Complaint] 


The complaint of the Commission, initiating 
the proceeding, alleged that Quality Bakers 
of America, Inc., accepted for the benefit 
of its members, respondents in the com- 
plaint, and petitioners herein, prohibited 
brokerage fees and allowances from various 
sellers of merchandise, including certain 
flour-mill companies, also named as respond- 
ents in the complaint. Subsequently, the 
Commission dismissed its complaint as against 
the flour-mill companies for the stated 
reason that some of them had gone out of 
business and others had ceased their alleged 
improper practices and there was no reason 
to apprehend that they would be renewed, 
and those companies are no longer parties 
to the proceeding. 


[Answer] 


The petitioners, in their answer to the 
complaint, denied that their business prac- 
tices constituted any violation of the Clay- 
ton Act as amended and also claimed to be 
exempted from its provisions by Section 4 
of the Robinson-Patman Act which provides 
that a cooperative association shall not be 
prevented from returning to its members 
any part of its net earnings in proportion 
to the business done by them. Constitution- 
ality of the Act as well as the jurisdiction 
of the Commission is also attacked. 
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[Findings of the Commission] 


From findings as to the facts made by 
the Commission, it appears that the volun- 
tary, unincorporated association known as 
“Quality Bakers of America”, having its 
headquarters in New York City, has a mem- 
bership comprising some seventy wholesale 
baking concerns located in various parts of 
the country, who are and agree to be non- 
competitive among themselves so long as 
their membership continues. 

The active, operating agent of the asso- 
ciation of bakers, referred to as the Asso- 
ciation, is a Delaware corporation, organized 
under the mercantile corporation law of that 
State and called Quality Bakers of America, 
Inc. The officers of the corporation and of 
the Association are the same persons. All 
the stock of the corporation is owned by 
members of the Association and cannot be 
otherwise owned without the consent of the 
corporation. 

The corporation, referred to as the Serv- 
ice Company, acts as purchasing agent for 
the members of the Association and-also 
renders them various other services and 
benefits, including assistance in management 
‘and services in connection with production, 
engineering, accounting and advertising. 

The lines of merchandise purchased by the 
Service Company for its stockholders include 
flour and other food materials, as well as 
machinery and a variety of equipment-and 
supplies used in the manufacture, storage 
and distribution of wholesale bakery prod- 
ucts. Some of the merchandise is bought 
outright by the Service Company and resold 
to its stockholders. In other cases the Serv- 
ice Company as a broker effects the pur- 
chase in behalf of the stockholders. 

_ The stockholders of the Service Company, 
a representative group of whom, together 
with the corporation and the Association, 
and their officers, are named as respondents 
in the complaint of the Commission, are 
found by the Commission to be, severally, 


“| . . engaged in purchasing commodities from 
sellers located in states other than the states 
in which such Service Company and said stock- 
holders individually maintain their respective 
principal places of business. Said stockholders, 
or some of them, daily transmit orders for the 
purchase of merchandise to respondent Service 
‘Company and such orders in nearly every case 
are transmitted by mail or other means of 
communication across state lines. In executing 
said orders and in purchasing the commodities 
specified therein, respondent Quality Bakers of 
America, Inc., transmits such orders and pur- 
chases commodities from one or more of a 
group of over 200 manufacturers, processors, 
producers or distributors, located in many dif- 
ferent states, and who in a large majority of 
cases are located in a state other than the State 
of New York, where the Service Company has 
its principal office and place of business. As 
a result of such purchase and sale transactions, 
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respondent Quality Bakers of America, Inc., 
and each of its said stockholders transport or. 
cause to be transported baker’s supplies and 
commodities from the sellers thereof, located 
in many different states, to, through and into 
states other than the state of origin or ship- 
ment of such commodities, Said stockholders 
habitually transmit money or the equivalent 
thereof in payment of the purchase price for 
such commodities by United States mail and 
other means, from their individual places of 
business, usually across state lines, to the 
sellers of such merchandise and products, ana 
the Service Company daily receives brokerage 
fees on purchases made by its stockholders 
through it, which are transmitted to it by such 
sellers located in states other than the State 
of New York, through the medium of the United 
States mails and otherwise, most of such re- 
mittances crossing state lines between the of- 
fices of such sellers and the offices of the Service 
Company. Such purchases by the Service Com- 
pany’s stockholders through the Service Com- 
pany, and the collection of such brokerage fees 
by said Service Company, in the manner stated, 
cannot be accomplished or brought about and 
is not effectuated except by the use of inter- 
state channels of communication, nor are such 
commodities so purchased obtained, nor can 
they be obtained in most cases except by the 
transportation of the same, at the instance and 
request of the Service Company and its stock- 
holders, from one state to, into, or through 
other states of the United States. In using 
such methods of ordering, purchasing, and mak- 
ing payment for commodities so purchased and 
in obtaining and collecting such brokerage fees, 
respondent Service Co. and its stockholders op- 
erate in the channels of interstate commerce 
and are engaged in such commerce. Respond- 
ent Service Company is an indispensable inter- 
related instrumentality in the course of such 
commerce, and its operations cannot be con- 
ducted except by means of the use of facilities 
available in the channels of interstate trade, 
communication and commerce. . . . The opera- 
tions of respondent Service Company are cen- 
tered in its offices in New York, but extend 
into every state in which one or more of its 
stockholders and the sellers of commodities with 
whom it negotiates purchases of commodities 
are located. The plan of operation of the 
Service Company and its stockholders, above 
described, is an integral whole which cannot 
be separated into constituent parts without de- 
stroying the whole. Said plan of operation 
contemplates the use of and uses the facilities 
and instrumentalities of interstate commerce 
and is effectuated almost entirely through the 
means and channels of traffic and commerce 
among and between the several states.’’ 


Brokerage fees and commissions collected 
by the Service Company from the concerns 
selling merchandise to it or to its stock- 
holders on its order are not paid over to 
the stockholders directly, the procedure 
being substantially as follows: The stock- 
holders, members of the Association, agree 
to pay to the Service Company certain dues, 
measured by the baking capacity of the 
member’s plant, the minimum being $25 per 
week. These dues are charged to the several 
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stockholders on the books of the Service 
Company. The stockholders are also charged 
with the price of services and benefits ren- 
dered to them by the Service Company, 
including the use of its purchasing depart- 
ment and certain other special’ services of 
value to the bakers. 


The brokerage fees and commissions col- 
lected by the Service Company from the 
sellers of merchandise, are applied in ac- 
cordance with the provisions of a so-called 
membership and service agreement entered 
into between each member_of the Associa- 
tion and the Association and Service Com- 
pany as follows: 

“‘That all brokerage, selling and commissions, 
selling discounts or other amounts allowed by 
suppliers of materials, manufactured advertis- 
ing, machinery and equipment and collected by 
the Quality Bakers of America, Inc., shall be 
applied one-half to the credit of the Member’s 
dues on whose business the brokerage or allow- 
ance originated, and the remaining half shall 
be applied by the Board of Directors in such 
manner as it shall determine, for service pur- 
poses for the benefit of the members of the 
Quality Bakers of America.”’ 


Under the above arrangement, in each 
case, one-half of the brokerage fee collected 
by the Service Company is credited on its 
-books to the stockholders whose buying 
order produced the fee. The other half is 
used by the Service Company to pay a divi- 


dend of 8 per cent on the stock and the 


operating expenses of the company including 
the expense of furnishing to its stockholders 
the services and benefits above-mentioned. 


On the evidence before it, the Commission 
found that during the year ending July 1, 
1937, preceding the service of the complaint 
in August of that year, the Service Company 
executed approximately 13,500 orders for 
the purchase of commodities on a brokerage- 
fee basis for its stockholders, the purchase 
price of such commodities being estimated 
to be between $5,500,000 and $5,900,000 in 
amount. On such purchases the Service Com- 
pany received brokerage fees from the sellers 
of such commodities totaling $163,933.84. 
-The Commission also found that since July 
1, 1937 the Service Company has continued 
to purchase commodities on a brokerage- 
fee basis for its stockholders in the same 
manner and using the same methods as 
before. The Commission also found 

“In 1936, the dues actually charged to stock- 
holders ranged from nothing for suspended 


members to $5,920, the latter figure being for . 


a stockholder with five plants. In 1936, of 69 
member-stockholders, 36 were credited with 
more from one-half of the brokerage fees col- 
lected by the Service Company on their pur- 
chases than the dues charged against them 
amounted to. In the cases of all but ten of 
said stockholders, the total brokerage fees col- 
lected on purchases made by them through the 


Service Company exceeded the amount of’ dues 
charged against them. During the year 1936 
the total amount of brokerage fees collected by 
the Service Company amounted to $181,528.20; 
of the amount, $90,760.10 was credited by the 
Service Company to the respective accounts of 
its member-stockholders. Dues charged against 
7 the stockholders during 1936 amounted to 
9,556."" 


It also found 


“All of the profits of said company innure to 
the benefit of the stockholders in the form of 
money and credits and valuable benefits and 
services. In all matters and transactions in 
which the Service Company negotiates or deals 
with sellers in connection with the purchase 
of commodities by its stockholders, such Service 
Company is the agent and representative of 
such stockholders, acts in fact for them, and 
in their behalf, and is subject to their direct 
control.’’ 


[Conclusion of the Commission] 


The conclusion of the Commission was in 
substance that Quality Bakers of America, 
Inc., and its stockholders are engaged in 
interstate commerce “in all material aspects 
of the practices involved herein”; that in 
the course of such commerce the corpora- 
tion is and has been accepting brokerage 
fees from sellers on purchases of commodi- 
ties made by its stockholders through it, 
while acting as the agent for them and in 
their behalf and while owned and controlled 
by such stockholders; that the stockholders 
receive such brokerage fees in the form of 
money, credits, benefits and servies paid 
for by such fees; that neither the Service 
Company nor the stockholder renders any 


service, in connection with the sale com-- 


modities, to any seller so paying such fees; 
that the Association is an organization de- 
signed and used to facilitate and further 
the objectives and operations of the Service 
Company and its stockholders; that the cor- 
poration is not a cooperative association 
within the meaning of Section 4 of the 
Robinson-Patman Act; that the plan of op- 
eration and practices of the Association and 
the corporation and their members result 
in the transmission of brokerage fees from 
sellers to buyers on transactions involving 
the purchase and sale of commodities in the 
course of interstate commerce and “that 
such acts, practices and policies are violative 
of the provisions of paragraph c of Section 
2 of the Clayton Act, as amended”. 

As a result of its conclusion, the Com- 
mission issued the cease and desist order 
complained of. 

The petitioners take exception to some 
of the findings of fact made by the Com- 


mission. 
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[Evidence] 


The act establishing the Federal Trade 
Commission and providing for a revision of 
its order specifies that “The findings of the 
Commission as to the facts, if supported 
by evidence, shall be conclusive.” (U.S.C.A. 
Shithadepsecs 456 (C) ann: 

The language of that statute is plain 
enough and the courts have no right to 
ignore it. “The courts cannot pick and 
choose bits of evidence to make findings 
of fact contrary to the findings of the Com- 
mission.” Federal Trade Commission vw. 
Standard Education Soc. 302 U. S. 112, 117. 


The weight to be given the evidence as 
well as the inferences reasonably to be 
drawn from it, is for the Commission. Fed- 
eral Trade Commission v. Pacific Paper 
Assn., 273 U. S. 52, 63; Federal Trade Com- 
mission v. Artloom Corp., 69 F. (2d) 36. 


In view of the above rule and of our 
desire to curtail this opinion, we deem it 
unnecessary to discuss all the findings which 
are objected to, and, where not mentioned, 
it may be understood that we consider that 
findings are supported by.evidence. 


[Activities of the Purchasing Company] 


Although challenged by the petitioners, it 
hardly can be questioned; in view of the 
evidence before the Commission, that the 
corporation, referred to as the Service Com- 
pany, has been acting as agent for its stock- 
holders, members of the Association, in 
extensive transactions involving the pur- 
chase of merchandise; that it has been the 
practice of the Service Company to collect 
commissions or brokerage fees from the 
sellers of the merchandise, which are trans- 
mitted from other states to the Service Com- 
pany in New York, which transmits them 
to the member-stockholders. The stock- 
holders, controlling the corporation, elect 
to receive the greater part of the brokerage 
in-a form other than cash; but they receive 
it nevertheless. Such a proceeding (in inter- 
state commerce) is precisely what is pro- 
hibited by the statute. 

It is contended that the petitioners, so 
far as the acts complained of here are con- 
cerned, are not engaged in interstate com- 
merce, but are engaged in rendering a 
contractual service that is not interstate com- 
merce. The contractual service referred to 
is one alleged to be reridered the sellers of 
merchandise in connection with the sale and 


purchase of goods, which the petitioners. 


also claim is permissible by the language 
of the statute. 

The only petitioner collecting anything in 
the nature of a commission directly from 
the sellers being the Service Company, it is, 
presumably, that company which is referred 
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to as rendering services under contract. The 
Commission has found unequivocally that 
“There is no evidence in the record that the 
Service Company has contracted with any 
seller to render him any service in connec- 
tion with the sale of his commodities or to 
find buyers for him or to promote the sale 
of his merchandise.” This finding is dis- 
puted by the petitioners, but in view of the 
evidence we think it must stand. 


[Purchasing Company Held Buyers’ Agent) 


It can be reasonably concluded from the 
evidence before the Commission that the 
Service Company was the purchasing agent 
of the buyers and in that capacity dealt with 
the sellers. Undoubtedly the sellers re- 
ceived valuable benefits and advantages 
from the business given them by the Service 
Company, other than the ordinary profits 
on the sales. For instance,—they were saved 
the expense incident to obtaining the busi- 
ness and dealing separately with numerous 
customers. taking a large amount of 
merchandise: In that way and to that ex- 
tent the Service Company rendered services 
and had contractual relationship with the 
sellers. For those benefits the sellers were 
willing to pay and did pay and, no doubt, 
after such a course of dealing had been 
established, it was considered by all parties 
that there was an implied agreement to pay, 
but it is a mistake to assume that the pay- 
ments made were other than essentially 
commissions on the sales or to suppose that 
such a practice was lawful after the passage 
of the Robinson-Patman Act. 


[“Except for Services Rendered”] 


The petitioners contend that by the-lan- 
guage in paragraph (c), above quoted, reading 
“except for services rendered in connection 
with the sale or purchase of goods”, the 
Congress recognizes that a buyer, or his 
agent, may perform services for the seller 
in connection with the transaction for which 
the seller may pay and the buyer or his 
agent receive compensation by way of a 
brokerage fee or commission on the -sale. 
We do not take such a view of the para- 
graph. The construction contended for 
makes much of its language meaningless; 
it does violence to the purpose of the Act 
and has been explicitly rejected in other 
circuits. It is plain enough that the para- 
graph, taken as a whole, is framed to pro- 
hibit the payment of brokerage in any guise 
by one party to the other, or the other’s 
agent, at the same time expressly recogniz- 
ing and saving the right of either party to 
pay his own agent for services rendered in 
connection with the sale or purchase. 
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The committee reporting the bill to the 
H. of R. stated that paragraph 


(c) “. . . permits the payment of compen- 
sation by a seller to his broker or agent for 
services actually rendered in his behalf: Like- 
wise by a buyer to his broker or agent for 
services in connection with the purchase of 
goods actually rendered in his behalf; but it 
prohibits the direct or indirect payment of 
brokerage except for such services rendered. 
It prohibits its allowance by the buyer direct 
to the seller, or by the seller direct to the 
buyer; and it prohibits its payment by either 
to an agent or intermediary acting in fact for 


or in behalf, or subject to the direct or indirect — 


control, of the other.’’ Report No. 2287, ,74th 
Congress, 2d. Session, March 31, 1936. 


This is the view prevailing in other cir- 
cuits. Great Atlantic and Pacific Tea Co. v. 
Federal Trade Commission, 106 F. (2d) 667; 
Biddle Purchasing Co. v. Federal Trade Com- 
nussion, 96 F. (2d) 687; Oliver Bros. v. Fed- 
eral Trade Commission, 102 F. (2d) 763; 
Webb-Crawford v. Federal Trade Commis- 
sion, 109 F, (2d) 268. 

Even if the Service Company here ren- 
ders services to the sellers under agreement 
to do so, as claimed by petitioners, it can- 
not lawfully collect brokerage fees from the 
sellers since it is acting as agent for the 
purchasers. As was stated in the Great At- 
lantic and Pacific Company case, “The agent 
cannot serve two masters, simultaneously 
rendering services in an arm’s length trans- 
action to both.” 


[Interstate Commerce] 


The petitioners also argue that the statute 
is not applicable to them, and that the Com- 
mission was without jurisdiction, because, 
as they say, the Commission’s complaint 
was based upon payment made by the 
sellers to the Service Company for services 
rendered; that such services were rendered 
by agreement and that the sale of services 
is not interstate commerce. Several cases, 
including Hopkins et al. v. United States, 171 
U. S. 578, are cited in support of the propo- 
sition that “the service contract is separate 
and distinct from the actual sale in inter- 
state commerce” and not a part of it. The 
argument proceeds upon a wrong basis. It 
is misleading to say that the complaint is 
for accepting money for services rendered. 
There is no prohibition against an agent’s 
accepting money for services rendered his 
principal. In fact it is expressly provided 
for by the language in the statute. The 
objection is to the acceptance of money for 
the other party’s principal. That is what 
the complaint charges. Brokerage fees and 
commissions, so described and admittedly 
paid before the passage of the Robinson- 
Patman Act, are not changed in nature by 
calling them something else, nor made legal 
by an agreement for their payment. 


The point in this connection is whether 
the parties were engaged in interstate com-. 
merce and whether the payments in question 
were made in the course of such commerce. 
As to that there can be no serious question. 
The purchasing stockholders are located in 
twenty-five different states. The sellers of 
the commodities purchased are 200 in num- 
ber and located all over the country. The 
Service Company either buys outright and 
re-sells to the stockholders or places orders 
with the sellers for shipment direct to the 
purchasers. It all contemplates and requires 
interstate transportation of merchandise. 
The fact that intrastate and interstate trans- 
actions may be commingled does not re- 
strict the power of Congress to protect and 
control what is committed to its care. Cur- 
rin v. Wallace, 306 U. S. 1. 

Objection is made that the unincorporated 
association, Quality Bakers of America, is 
not itself engaged in interstate commerce 
and should not be included in the cease and 
desist order. 

It is true that it does not appear that the 
Association as such is engaged in com- 
merce, but its members are so engaged, and 
the Association as an instrumentality in the 
current of commerce is within the regula- 
tory power of Congress and was properly 
included in the order. Chamber of Com- 
merce v. Federal Trade Commission, 13 F. 
(2d) 673, 684. 

The objection to the jurisdiction of the 
Commission on the ground that the respond- 
ents in the complaint were not engaged in 
interstate commerce is not well taken. 


[Petitioners Not Exempted From Act] 


The petitioners claim to be exempted from 
the provisions of paragraph (c), above re- 
ferred to, by Section 4 of the Robinson- 
Patman Act (49 Stat. 1528), which reads 
as follows: 

“Nothing in the Act... shall prevent a co- 
operative association from returning to its mem- 
bers, producers, or consumers the whole, or any 
part of, the net earnings or surplus resulting 
from its trading operations, in proportion to 
their purchases or sales from, to, or through the 
association.”’ 


The petitioners contend that both the 
unincorporated association, Quality Bakers 
of America and the corporation, Quality 
Bakers of America, Inc., are cooperative 
associations within the meaning of the 
meaning of the above-quoted section of the 
statute and have supported their conten- 
tion with argument, both before the Com- 
mission and in his court, but we deem it 
not necessary to consider whether either or 
both of the organizations mentioned are 
cooperatives within the meaning of the 
statute because we hold that Section 4 does 
not authorize cooperative associations to en- 
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gage in the practices forbidden by Section 
2 (c) of the Act, nor except them from its 
provisions. There is nothing in the language 
of the statute which warrants such a con- 
clusion or such a forced construction. The 
action and debates in Congress to which 
we have been referred so indicate. Cong. 
R. Vol. 80, page 8452. See also page 9561. 

Paragraph (c) is'a distinct and complete 
provision in itself making illegal the giving 
or taking of commissions or their equiva- 
lent under the circumstances mentioned in 
the text. There are also in the Act other 
provisions making other practices illegal as 
unfair trade practices, but, as it was put by 
the court in the Oliver case, 

“No reason suggests itself why the limita- 


tions and provisions relating to one should be 
read into those relating to the other.’”’ 


There are no provisions in Section 4 
exempting cooperative associations from the 


penalties imposed for violation of Section 
ZAKC): 


[Constitutionality of Section 2 (c)] 


The constitutionality of Section 2 (c) as 
we have interpreted it is not open to serious 


question. Great Atlantic and Pacific Tea Co. 
v. Federal Trade Commission, 106 F. (2d) 
667; Biddle Purchasing Co. v. Federal Trade 
Commission, 96 F. (2d) 687; Oliver Bros. v. 
Federal Trade Commission, 102 F. (2d) 763; 
Webb-Crawford v. Commission, 109 F. (2d)- 
268. 

In view of the adequate discussion of the 
constitutional question in these cases, 
further elaboration of this point would be 
superfluous. 


[Order of Commission Sustained] 


Some other points made against the action 
of the Commission have been argued and: 
considered by us but are not regarded as 
having sufficient merit to require further 
discussion or to change our conclusion, 
which is that the order of the Commission 
should be sustained and the performance 
of it commanded. 

A decree will be entered affirming and en- 
forcing the order of the Federal Trade Com- 
MISSION. 


[1 56,061] Wnited States of America v. Stevenson, Jordan and Harrison, Inc., Charles 
R. Stevenson, Scott M. Hudson, and Charles H. Ferris. 


United States District Court for the Southern District of New York, August 22, 1940. 
Civil proceedings instituted by the United States under the Sherman Anti-Trust Act 


are terminated ‘by the entry of a consent decree enjoining the defendants, as business 
managers for the Kraft Paper Association or any other association, from advising, 
recommending or in any manner attempting to enforce the limitation of production of 
Kraft paper or other commodities to predetermined quotas, from allocating customers, 
markets or marketing territories among manufacturers or sellers and from fixing prices 
or from advising manufacturers or sellers to allocate customers or territories or to fix 
prices; from preparing a handbook and advising manufacturers or sellers to use it as an 
aid in fixing prices; from preparing or advising manufacturers or sellers to use predeter- 
mined prices or charges for materials, manufacturing operations or delivery; from examin- 
ing records of manufacturers or sellers for the purpose of fixing prices; from inducing 
manufacturers or sellers to adopt coercive methods for the collection and dissemination of: 
statistical information; from compelling manufacturers or sellers to name any customer. 
account in connection with any procedure for collection and dissemination of statistical 
information and from coercing manufacturers or sellers to adopt any view of the defendants 
concerning the economic desirability of the conduct of any business. 

Consent Decree provision thereof, and having moved for 


this injunction; 
Before Porterte, D. J. ; : 
The United Stuicecar mien Bled ate Now, Therefore, before any testimony has 


complaint herein August 22nd, 1940; each 
of the above-named defendants appeared and 
filed his or its answer to such complaint; 
no testimony having been taken, each of 
said defendants consents to the entry of 
this decree, without any-findings of fact, on 
condition that neither such consent nor this 
decree shall be <vidence, admission, or ad- 
judication that he or it has violated any 
law of the United States; and the United 
States, by counsel, having consented to the 
entry of this decree and to each and every 
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been taken, and without any findings of fact 
or adjudication of the issues, and upon the 
consent of all parties hereto, it is hereby 
Ordered and Decreed as follows: 


[J urisdiction] 


1. .The Court has jurisdiction of the 
parties to this decree; and for the purpose 
of this decree and proceedings for the en- 
forcement thereof, and for no other purpose, 
the Court has jurisdiction of the subject 
matter hereof, and the complaint states a 
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cause of action against said defendants, and 
each of them, under Section 1 of the Sherman 
Act (15° U"'S" CoA: Section'l): 


[Definition of Terms] 


- 2. The terms “commodity or commodi- 
ties” as hereinafter used in this decree shall 
be construed to include Kraft paper and any 
other commodity or commodities produced, 
transported or sold by members of any 
trade association or group of manufacturers 
or sellers with which the defendants now 
are or hereafter may be associated in any 
managerial or advisory capacity whatsoever. 


[Activities Enjoimed} 


3. The corporate defendant, its successors, 
directors, officers, agents, employees and 
said individual defendants and all persons 
acting under, through, or for any or all of 
them, be and they are hereby enjoined and 
restrained as Business Manager or Business 
Advisor to the Kraft Paper Association or 
its members, or in any other managerial or 
advisory capacity in relation to said associa- 
tion or its members, or in any managerial 
or advisory capacity whatsoever to any 
other trade association or group of manu- 
facturers or sellers with which said defend- 
ants now are or hereafter may be associated, 
from engaging in any of the following 
specific acts or practices relating to the 
manufacture, distribution or sale of any 
commodity or commodities: 


(a) Advising or recommending the limitation 
of production of any such commodity or com- 
modities to predetermined quotas; 

(b) Formulating, promoting, advising or 
recommending, or taking part in, any plan for 
the prorationing of business or the equitable 
sharing of available business among the mem- 
bers of any trade association or group, the 
purpose or effect of which is to limit the produc- 
tion of said commodity or commodities to such 
predetermined quotas; J 

(c) Determining, or advising or recommending 
the determination of, the volume of business 
of manufacturers or sellers of such commodity 
or commodities for any period or periods for the 
purpose of establishing such predetermined 
quotas; 

(d) Collecting, compiling or comparing or 
assisting in the collection, compilation or com- 
parison of data respecting production, sales, 
orders, shipments, or deliveries of such com- 
modity or commodities for the purpose of deter- 
mining whether manufacturers or sellers of such 
commodity or commodities have adhered to, or 
are adhering to, such predetermined quotas; 

(e) Distributing or assisting in the distribu- 
tion of production, shipment or price data in 
such form as to indicate that a manufacturer or 
seller of such commodity or commodities is or 
is not adhering to any such predetermined 
quota; 

(f) Presenting or discussing at meetings of 
manufacturers or sellers of such commodity or 


commodities or elsewhere, or by correspondence 
or otherwise, production, shipment or price data 
in such form or manner as to indicate that a 
manufacturer or seller of such commodity or 
commodities has exceeded any such predeter- 
mined quota, or that it should limit present or 
future production so as to come within any such 
quota; 

(g) Examining, auditing, or assisting in the 
examination or audit of the production, ship- 
ment or price records or accounts of manufactur- 
ers or sellers of such commodity or commodities 
for the purpose of securing adherence to any 
such predetermined quota; 

(h) Allocating customers, markets or market- 
ing territories among manufacturers or sellers 
of such commodities, or advising or reeommend- 
ing to such manufacturers or sellers, 


(1) that they allocate among themselves or 
refrain from soliciting customers of such 
manufacturers or sellers; 


(2) that they allocate markets or marketing 
territories among the several manufacturers 
or sellers of such commodity or commodities; 


(3) that they enter into any agreement, 
understanding or concerted action, the pur- 
pose or effect of which is or may be the crea- 
tion or establishment of any plan or program 
of activity for the allocation of present or 
future available business among such manu- 
facturers or sellers or the curtailment of pro- 
duction by such manufacturers or by any 
association or other group of which said manu- 
facturers are members; 


(i) Raising, depressing, fixing, pegging or 
limiting or interfering with independent action 
in the establishment of the prices for such com- 
modity or commodities, or advising or recom- 
mending to manufacturers or sellers of such 
commodity or commodities, that/ they by agree- 
ment, understanding or concerted action, raise, 
depress, fix, peg, or limit or interfere with inde- 
pendent action in the establishment of the prices 
of such commodity or commodities; 


(j) Preparing or compiling, or advising or 
recommending to the manufacturers or sellers 
of such commodity or commodities the use of, 
an estimating manual or any other handbook or 
device for the purpose of raising, depressing, 
fixing, pegging or limiting or interfering with 
independent action in the establishment of the 
prices of such commodity or commodities by 
agreement, understanding or concerted action 
of any two or more of such manufacturers or 
sellers in the use of such manual or handbook; 

(k) Preparing or compiling, or advising or 
recommending to the manufacturers or sellers of 
such commodity or commodities the use of, 
predetermined prices or charges for materials, 
manufacturing operations, or delivery. : 


(i) for the purpose of achieving an agree- 
ment, understanding or concerted action 
among such manufacturers or sellers for the 
use of such predetermined prices or charges in 
pricing or estimating prices of such commodity 
or commodities, or 

(ii) in analyzing production, price, sales’ 
orders, shipment or delivery data of such 
manufacturers or sellers of such commodity or 
commodities for the purpose of advocating to 
such manufacturers or sellers, or any two or 
more thereof, the raising, depressing, fixing, 
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pegging, or limiting or interfering with inde- 
pendent action in the establishment of prices 
for such commodity or commodities by agree- 
ment, understanding or concerted action; 


(1) Examining or auditing, or assisting in the 
examination or audit of, the production, ship- 
ment, or price records or accounts of manu- 
facturers or sellers of such commodity or 
commodities for the purpose of raising, depress- 
ing, fixing, pegging or limiting or interfering 
with independent action in the establishment of 
prices or advising or recommending to such 
manufacturers or sellers, or any two or more 
thereof, the raising, depressing, fixing, pegging 
or limiting or interfering with ‘independent ac- 
tion in the establishment of prices for such 
commodity or commodities by agreement, under- 
standing or concerted action; 

(m) Inducing a manufacturer or seller of 
such commodity or commodities to adopt 
methods involving elements of coercion or duress 
and designed to compel adherence to plans for 
the collection and dissemination of statistical 
information; provided, however, that procedures 
designed and executed solely to give assurance 
of the completeness and accuracy of data law- 
fully collected and disseminated shall not per se 
‘be deemed to involve elements of coercion or 
duress; x 

(n) Compelling a manufacturer or seller of 
such commodity or commodities to name or 
identify any customer account in connection with 
any procedure for the collection and dissemina- 
tion of statistical information; : 

(0) Disclosing to a competitor of such manu- 
facturer or seller specific data contained on cus- 
tomer invoices submitted by a manufacturer or 
seller of such commodity or commodities to these 
defendants or any of them, or to any trade 
association or other group with which said de- 
fendants, or any of them, now are or hereafter 
may be associated; 

(p) Promoting, advocating or in any other 
manner advising any agreement or understand- 
ing between the manufacturers or sellers of such 
commodity or commodities respecting volume of 
production for any future period, market prices 
for such period, or limitation of markets in 
which such manufacturers or sellers shall sell 
their product or products; 

(q) Imposing upon any manufacturer or seller 
of such commodity or commodities or upon any 
trade association or other group with which 
these defendants, or any of them, now are or 
hereafter may be associated, by any method of 
coercion, the adoption of or adherence to the 
views or opinions of said defendants, or any of 
them, concerning the economic desirability of 
the conduct by any such manufacturer or seller 
of his or its operations in accordance with such 
economic views or opinions of these defendants, 
or any of them; 

(r) Promoting, advocating, advising or recom- 
mending that any trade association or other 
group, now existing or which hereafter may be 
organized, with which these defendants, or any 
of them, are or may be associated, adopt or 
establish by agreement, understanding or con- 
cert of action of the members of such associa- 
tion or group, any plan or program for the 
allocation of available business among the mem- 
bers of such association or group, the limitation 
of production or the raising, depressing, fixing, 
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pegging or ‘limiting or interfering witn inde- 
pendent action in the establishment of the prices 
of any such commodity or commodities; 

(s) Participating in any activities in any man- 
ner inconsistent with the purpose and intent of 
this paragraph 3 and all subdivisions thereof. 


[Activities Not Enjoined] 


4. Nothing contained in this decree limits 
the right of said defendants, their successors, 
directors, officers, agents, employees and all 
persons acting under, through or for all or 
any of them, to do, or to cooperate in doing, 
any act, or to engage in any practice, not 
enjoined by this decree, including but not 
limited to the gathering, auditing, dissemina- 
tion and discussion of information and 
statistics respecting the business or busi- 
nesses in which said manufacturers or sellers 
are engaged and the advice and recom- 
mendations to said trade associations, and 
to the members thereof, and to said groups 
of manufacturers or sellers that they gather, 
audit, disseminate and discuss such informa- 
tion and statistics without, however, reach- 
ing or attempting to reach any agreement, 
understanding or concerted action between 
or among the manufacturers or sellers of 
any such commodity or commodities to es- 
tablish or secure adherence to predetermined 
quotas or to raise, depress, fix, peg or 
stabilize the price or prices of such com- 
modity or commodities or to do any other 
act forbidden by paragraph 3 hereof and the 
subdivisions thereof. 


[Territorial Limits of Decree] 


5. Nothing contained in this decree shall 
apply to the operations or activities of the 
defendants outside of the United States, its 
Territories and the District of Columbia, or 
to its operations or activities within the 
United States, its Territories and the Dis- 
trict of Columbia, which relate exclusively 
to foreign countries; or to instructions, recom- 
mendations, advice respecting, or participation 
in, agreements and arrangements permitted 
by Section 1 of the Sherman Act as amended 
by the Act of August 17, 1937, commonly 
called the Miller-Tydings Act, or by the 
patent law. 


[Access to Records] 


6. For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on the written 
request of the Attorney General or an As- 
sistant Attorney General and on reasonable 
notice as to time and subject matter, and 
subject to any legally recognized privilege, 
be permitted (i) reasonable access, during 
the office hours of said defendants, to all 
books, ledgers, accounts, correspondence, 
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memoranda, and other records and docu- 
ments in the possession or under the control 
of said defendants, relating to-any of the 
matters enjoined by this decree, (ii) subject 
to the reasonable convenience of said de- 
fendants, and without restraint or interfer- 
ence from them, to interview officers or 
employees of said defendants, in the presence 
of counsel, regarding any such matters; and 
said defendants, on such request, and sub- 
ject to such privilege, shall submit such 
reports in respect of any such matters as 
may from time to time be reasonably neces- 
sary for the proper enforcement of this 
decree; provided, however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice 


except in the course of legal proceedings in 
which the United States is a party or’ as 
otherwise required by law. 


[Jurisdiction Retained] 


7. Jurisdiction of this action is retained 
for the purpose of enabling any of the 
parties to this decree to apply to the Court 
at any time for such further orders or direc- 
tions as may be necessary or appropriate in 
relation to the construction of or carrying 
out of this decree, for the modification thereof 
(including, without limitation, any modifica- 
tion upon application of said defendants, or 
any of them, required in order to conform 
this decree to any act of Congress enacted 
after the date of entry of this decree or to 
the laws or regulations of any State), and 
for the enforcement of compliance therewith. 


[f 56,062] United States of America v. The Borden Company; Bowman Dairy Com- 
pany; Sidney Wanzer & Sons, Inc.; Hunding Dairy Company; Capitol Dairy Company; 
Westerm-United Dairy Company; Western Dairy Company, Inc.; United Dairy Com- 
pany; International Dairy Company; Associated Milk Dealers, Inc.; Milk Dealers Bottle 
Exchange; Pure Milk Association; Milk Wagon Drivers’ Union Local 753, International 
Brotherhood of Teamsters, Chauffeurs, Stablemen and Helpers'of America; D. B. Peck; 
Francis H. Kullman, Jr.; M. J. Metzger; H. T. Adamson; J. F. Phillipi; H. W. Comfort; 
S. M. Ross; Charles L. Dressel; Harry M. Reser; W. A. Baril; O. O. Smaha; R. W. 
Nessler; Gordon B. Wanzer; H. Stanley Wanzer; Hyman I. Freed; Louis G. Glick; 
Maurice S. Dick; Samuel S. Dick; Louis Janata; Paul Potter; Don N. Geyer; Edward 
F. Cooke; E. E. Houghtby; F. J. Knox; Lowell D. Oranger; John P. Case; Robert G. 
Fitchie; James Kennedy; Steve Sumner; Fred C. Dahms; F. Ray Bryant; John O’Connor. 


United States District Court for the Northern District, Eastern Division of Illinois. 
September 16, 1940. 


Proceedings instituted by the United States under the Sherman Anti-Trust Act against 
milk distributors, producers and a milk wagon driver’s union are terminated by entry of a 
consent decree. 

Defendant Associated Milk Dealers, Inc. and the defendant distributors are enjoined 
from agreeing with any producer or group of producers as to what price any distributor 
not a party to the agreement shall pay for milk or cream and from agreeing or attempting 
in any way to enforce any agreement as to what prices shall be charged for milk or cream 
sold in Chicago; from agreeing to refrain from competing with each other and from con- 
trolling or interfering with the internal management of the Milk Wagon Drivers’ Union. 
Defendant Milk Dealers’ Bottle Exchange is enjoined from refusing or delaying the return 
of bottles to any distributor and from refusing service to any dealer. 

Defendant Pure Milk Association and the defendant producers are enjoined from pre- 
venting or delaying shipment of milk by independent producers into Chicago; from 
discriminating in prices in excess of lawful price differentials; from interfering with or 
imposing conditions upon distributors who purchase from independent producers; from 
agreeing with any of the defendants to fix prices to be charged by distributors for milk or 
cream sold in Chicago; from coercing independent producers to join the defendant Associa- 
tion and from adopting or enforcing any base or surplus plan to equalize the quantity of 
milk produced without first obtaining the approval of the United States Secretary of Agri- 
culture at least 60 days prior to the effective date thereof. 

Defendants Milk Wagon Drivers’ Union and International Brotherhood of Teamsters, 
etc., are enjoined from coercing or compelling any distributor to charge prices fixed or 
advocated by the defendant unions; from preventing distributors from soliciting customers 
of competitors, from preventing or obstructing distributors’ sales to or through stores, 
milk depots, vending machines, vendors or others; from preventing or obstructing the 
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flow of milk or cream into Chicago and from refusing to enter into a labor contract with 
any distributor except on the condition that such distributor will agree to refrain from 


competing with other distributors. 


William J. Campbell, United States Attorney, for the Northern District, Eastern 
Division of Illinois, Thurman Arnold, Assistant Attorney General, Leo F. Tierney, Daniel 
B. Britt, Thos. H. Daly, Special Assistants to the Attorney General, Attorneys for the 


United States. 


Cecil I. Crouse; Packard, Barnes, McCaughey & Schumacher; Sidley, McPherson, 
Austin & Burgess; Isadore Fried: Deneen & Massena; Joseph A. Padway & David A. 
Riskind; James A. Harrington & Edward H. Murnane; Gann, Secord, Stead & McIntosh; 
Schuyler & Hennessy; Martin Burns; Frank J. Gillespie; Montgomery, Hart, Pritchard 


& Herriott, Attorneys for the defendants. 


Before Woopwarp, D. J. 


Consent Decree 


The United States of America, having 
filed its complaint herein on September 14, 
1940; each of the defendants appeared and 
filed its ‘answer to such complaint, and 
asserted the truth of its answer and its 
‘innocence of any violation of law; each of 
the defendants have agreed and consented 
to the making and entry of this decree with- 
out taking any testimony and without find- 
ings of fact, upon condition that neither 
such consent nor this decree shall be con- 
sidered as evidence, admission or adjudica- 
tion that the defendants or any of them have 
violated any law of the United States; and 
on further condition that this decree shall 
not be admitted in evidence or be regarded 
as of probative effect in any civil action or 
proceeding of a private nature brought un- 
der the antitrust laws of the United States of 
America; and the United States of America 
by its counsel having consented to the entry 
of this decree and to each and every provi- 
sion thereof, and having moved the Court 
for this injunction. 

Now, Therefore, it is Ordered, Adjudged 
and Decreed as follows: 


I 
[Jurisdiction] 

That the Court has jurisdiction of the 
subject matter hereof and of all persons 
and parties hereto; that the complaint states 
a cause of action against the defendants 
under the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies” and the Acts amendatory thereof 
and supplemental thereto. 


II 
[Terms Defined] 
That whenever the following words are 
used in this decree, they shall be deemed to 
have the respective meanings set forth below: 


(a) Producer—A producer is any person, firm 
or corporation owning or possessing one or 
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more cows and selling as milk or cream a part 
of all of the milk produced by such cows. 


(b) Member-Producer—A member-producer is 
a producer belonging to the Pure Milk Asso- 
ciation, a corporation organized and_ incor- 
porated on January 11, 1926, under an Act of the 
General Assembly of the State of Illinois, en- 
titled ‘‘An Act in relation to agricultural co- 
operative associations and societies’’ approved 
June 21, 1923, as amended, or a producer who 
has authorized Pure Milk Association to market 
milk produced under his control. 


(c) Independent Producer—An independent 
producer is a producer not belonging to the 
Pure Milk Association and who has not author- 
ized Pure Milk Association to market milk 
produced under his control. 


(d) Distributor—A distributor is a person, 
firm or corporation engaged in the business of 
receiving, pasteurizing, bottling, distributing or 
selling milk or cream in the City of Chicago. 

(e) Dairy Products—Dairy products means 
milk, cream, butter, eggs and cottage cheese. 

(f) Vendor—A vendor is a person, firm or 
corportaion engaged in the business of buying 
milk or other dairy products at pasteurizing or 
bottling plants in the City of Chicago for resale 
in whole or in part in the City of Chicago. 


III 


[Price Fixing and Control of 
Supply Enjoined] 


That the defendants and each of them 
and their and each of their successors, officers, 
agents, employees, representatives, and all 
persons acting under, through or for them, 
be and they hereby are enjoined and 
restrained: 


(a) from combining or conspiring together or 
engaging with one another, to fix, maintain or 
control. prices to be paid to producers by dis- 
tributors for milk or cream: shipped into the 
City of Chicago; 

(b) from combining or conspiring together or 
engaging with one another to fix, maintain or 
control prices for the sale of milk or cream by 
distributors in the City of Chicago; 

(c) From combining or conspiring together or 
engaging with one another or others to restrict, 
limit or control or to restrain or obstruct the 
supply of milk or cream moving into the City 
of Chicago, 
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IV 
[Practices of Milk Distributors Enjoined] 


That the defendants, Associated Milk 
Dealers, Inc.; The Borden Company; Bow- 
man Dairy Company; Sidney Wanzer & 
Sons, Inc.; Hunding Dairy Company ; Capitol 
Dairy Company; Western-United Dairy 
Company; Western Dairy Company, Inc. ; 
United Dairy Company; International Dairy 
Company; D. B. Peck; Francis H. Kullmin, 
Jr.; M. J. Metzger; H. T. Adamson; J. F. 
Philippi; H. W. Comfort; S. M. Ross; 
Charles L. Dressel; Harry M. Reser: W. A. 
Baril; O. O. Smaha; R. W. Nessler; Gordon 
B. Wanzer; H. Stanley Wanzer; Hvman 
I. Freed; Louis G. Glick; Maurice S. Dick; 
Samuel S. Dick; Louis Janata; Paul Potter; 
and their and each of their successors, 
officers, agents, employees, representatives, 
and all persons acting under, through or 
for them, be, and they hereby are, enjoined 
and restrained; 


(a) from agreeing with any producer or group 
of producers as to what any distributor not a 
party to the agreement shall pay for milk or 
cream to be resold in the City of Chicago; 

(b) from agreeing with any producer, distrib- 
utor, or group of producers or distributors, upon 
prices to be charged by distributors for milk 
or cream sold in the City of Chicago; 

(ec) from inducing, compelling or coercing, or 
taking any action to induce, compel or coerce, 
any distributor or distributors in the City of 
Chicago to charge prices fixed by any other dis- 
tributor for milk or cream; ; 

(d) from interfering with, obstructing, reg- 
ulating, or controlling the manner or method 
of sale or distributien of milk or cream used by 
any distributor in the City of Chicago; 

(e) from combining or conspiring together, or 
with any other distributor to hinder or prevent 
prospective or existing distributors from engag- 
ing in the business of distributing milk or cream 
in the City of Chicago; 

(f) from agreeing with one another or with 
any other distributor to refrain, and in accord- 
ance with such agreement, refraining from com- 
peting for customer accounts in connection with 
the sale of milk or cream in the City of 
Chicago; : 

(g) from controlling, regulating, or interfer- 
ing with the membership, internal affairs or 
management of the defendant Pure Milk Asso- 
ciation or any other farm group or cooperative 
association of producers. selling milk or 
cream; 

(h) from controlling, regulating, or interfer- 
ing with the internal management or member- 
ship of the defendant Milk Wagon Drivers’ 
Union, Local 753, International Brotherhood of 

“Teamsters, Chauffeurs, Stablemen and Helpers 
of America. 


And said defendants named in this para- 
graph IV of this decree, their officers, agents, 
employees, representatives, successors, and 
each of them, are further enjoined and re- 
strained from carrying out or performing 


the provisions ot any contract or agreement 
or from making, carrying out or perform- 
ing any provisions in any contract or agree- 
ment which provisions are inconsistent with, 
contrary to, or prohibited by the terms of 
this decree, and from aiding, abetting or 
assisting others to do any of the things 
prohibited by this decree. 


V 


[Practices of the Milk Dealers’ Bottle 
Exchange Enjoined| 


That the defendants, Milk Dealers’ Bottle 
Exchange, R. W. Nessler, F. A. Webb, 
Francis H. Kullman, Jr., H. Stanley Wanzer, 
Maurice S. Dick, their and each of their 
successors, officers, agents, employees, repre- 
sentatives, and all persons acting under, 
through or for them, be, and they hereby 
are, enjoined and restrained: 


(a) from delaying or refusing to return milk 
bottles or other containers in its possession to 
any distributor entitied to possession thereof 
whose accounts are not in arrears and who is 
complying with reasonable and non-discrimina- 
tory rules and regulations of the Milk Dealers’ 
Bottle Exchange designed to assure return of 
bottles and other containers and to prevent the 
use thereof by other than the rightful owner; 

(b) from refusing to transfer on the records 
of the Milk Dealers’ Bottle Exchange any share 
of its capital stock purchased or title to which is 
otherwise acquired by any distributor; 

(c) from refusing to grant to any distributor, 
requesting and offering in good faith to pay 
therefor, the same service in the collection and 
return of bottles and other containers upon the 
same terms and conditions as are granted to any 
other distributor having a comparable volume 
of bottles and other containers, whether or not 
any such distributor is a stockholder of the 
Milk Dealers’ Bottle Exchange; provided, how- 
ever, that said Milk Dealers’ Bottle Exchange 
may require any such distributor to enter into 
a written contract with it, before performing 
any such service; 

(d) from establishing a rate of compensation 
for the services of the Milk Dealers’ Bottle 
Exchange in excess of that necessary to pro- 
vide a reasonable return upon the investment 
therein; 

(e) from imposing any condition or condi- 
tions upon the collection or return of milk 
bottles or other containers other than those 
necessary to assure return of bottles and other 
containers to the rightful owner, to prevent the 
use of such bottles or other containers by other 
than the rightful owner thereof, and to provide 
for payment to the Exchange for services ren- 
dered; 

(f) nothing herein contained shall prevent said 
Milk Dealers’ Bottle Exchange from paying or 
delivering over, from time to time, a portion or 
all of its assets to its shareholders, by way 
of dividends (cash, liquidation, dissolution or 
otherwise); and nothing herein contained shall 
prevent the legal dissolution, consolidation or 
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merger of said Milk Dealers’ Bottle Exchange 
or the amendment or surrender of its corporate 
franchise or charter. 


At any time after three years from the effec- 
tive date of this decree, the defendants, or 
any of them, upon reasonable notice to the 
Attorney General of the United States of 
America, may apply for the deletion or 
modification of this paragraph V on the 
ground that the commission or omission of 
any of the agreements, acts or practices 
herein prohibited or required, under the 
economic or competitive conditions existing 
at the time of such application, does not 
constitute an unreasonable restraint of trade 
or commerce within the meaning of the 
antitrust acts, regardless of whether or not 
such economic or competitive conditions are 
new or unforeseen. 


VI 
[Practices of the Milk Producers Enjoined] 


That the defendants Pure Milk Associa- 
tion, Don N. Geyer, Edward F. Cooke, 
E. E. Houghtby, F. J. Knox, Lowell. D. 
Oranger, and John P. Case, and their and 
each of their successors, officers, agents, em- 
ployees, representatives, and all persons 
acting under, through or for them, be and 
they hereby are enjoined and restrained: 


(a) from preventing, hindering, restraining 
or delaying, by threats, coercion, intimidation or 
violence, the production or sale of milk or 
cream in independent producers for shipment 
into the City of. Chicago, or the transportation 
or delivery of such milk or cream into the City 
of Chicago, or the sale, delivery or distribution 
of such milk or cream in the City of Chicago; 

(b) from discriminating in prices charged for 
milk or cream between different distributors in 
the City of Chicago or giving or granting any 
preference, priority or rebate in any form what- 
soever to, in favor of, or against any distributor 
or distributors in the City of Chicago; provided, 
however, that nothing contained herein shall 
prevent the granting of differentials or adjust- 
ments which make only due allowances for dif- 
ferences in quantity, grade, quality, the purpose 
for which the milk or cream is to be used or 
consumed, location or farm where produced, 
place of delivery, or differences in the cost of 
sale or transportation; 


(c) from interfering with, obstructing, ham- 
pering, regulating, or controlling the sale or 
distribution of milk or cream by distributors 
in the City of Chicago or the manner or method 
-of such sale or distribution, or the prices charged 
by, or sales policies of, any such distributor; 


(d) from requiring any distributor or dis- 
tributors in the City of Chicago to purchase milk 
or cream from independent producers only upon 
terms and conditions specified by Pure Milk 
Association or agreed upon between Pure Milk 
Association and the said distributor or dis- 
tributors; 


(e) from. fixing, determining, or agreeing 
upon the price to be paid by distributors in the 
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City of Chicago to independent producers for 
milk or cream; 

(f) from agreeing with any of the defendants 
herein or with any other distributor to fix or 
maintain prices for the sale of milk or cream by 
distributors in the City of Chicago; 

(g) from coercing or compelling independent 
producers to become members of the Pure Milk 
Association or to enter into agreements with it, 
by threats, intimidation or acts of violence; 

(h) from refusing to sell milk to any dis- 
tributor because of his sales policies, the man- 
ner or method of distribution employed by him 
or the price at which he sells milk or cream; 

(i) from adopting or enforcing a base and sur- 
plus plan, or any other plan designed to equalize 
or level out the quantity of milk produced by 
member-producers, without first submitting such 
plan to the Secretary of Agriculture of the 
United States at least 60 days prior to the 
effective date thereof. If the Secretary shall 
within such time determine that the plan sub- 
mitted is not fair and equitable as between the 
members of the Pure Milk Association, and 
notify the Association accordingly, it shall not 
become effective. : 


And said defendants named in this para- 
graph VI of this decree, their officers, agents, 
employees, representatives, successors, and 
each of them, are further enjoined and re- 
strained from carrying out or performing 
the provisions of any contract or agreement 
or from making, carrying out or performing 
any provision in any contract or agreement 
which provisions are inconsistent with, con- 
trary to,.or prohibited by the terms of this 
decree, and from aiding, abetting or assist- 
ing others to do any of the things prohibited 
by this decree. 


VII 
[Practices Producers’ Association 
Not Enjoined] 


That nothing contained in this decree shall 
prevent or be construed to prevent the Pure 
Milk Association from selecting its mem- 
bers or from adopting reasonable rules and 
regulations for the conduct of its members; 
nor shall this decree prevent or be con- 
strued to prevent the defendants named in 
paragraph IV, or any of them, or any other 
distributor or distributors and the defend- 
ants named in paragraph VI from bargain- 
ing collectively with each other, or from 
making and entering into lawful contracts 
concerning prices, terms and conditions for 
the purchase and sale of milk, subject to 
the limitations of this decree; and without 
limiting the general provisions of this para- 
graph, such contracts may provide that the 
purchaser shall be entitled to as favorable 
terms as other purchasers from the same 
seller, and may provide for the arbitration 
of disputes arising in connection with the 
purchase and sale of milk, provided, how- 
ever, that any such arbitration shall be con- 
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ducted by arbitrators selected, one by the 
distributors, one by the Pure Milk Associa- 
tion. and one by the Senior District Judge 
of the District Court of the United States 
for the Northern District of Illinois, Eastern 
Division, or in the event the parties thereto 
agree, such arbitration shall be conducted 
in the manner provided by Section 3 of the 
Agricultural Marketing Agreement Act of 
1937, 50 Stat. 248, 7 U.S. C. 671. 


Except as to acts or conduct specifically 
prohibited herein, the provisions of this 
decree shall not be deemed or.construed to 
restrict any rights conferred or duties im- 
posed upon the defendants named in para- 
graph VI by the provisions of the Clayton 
che (TS: AY eS2 Ca ISec)-17).° the? ‘Capper 
Volstead Act (7 U. S. C. 291, 292) or any 
other act of Congress dealing with or relat- 
ing to agricultural cooperative associations. 


VIII 
[Practices of the Labor Untons Enjoined] 


That the defendants, Milk Wagon Drivers’ 
Union Local 753, International Brotherhood 
of Teamsters, Chauffeurs, Stablemen and 
Helpers of America, Robert G. Fitchie, 
James Kennedy, Steve Sumner, Fred C. 
Dahms, F. Ray Bryant, and John O’Connor, 
and their and each of their successors, officers, 
agents, employees, representatives, members, 
and all persons acting under, through or for 
them, be and they hereby are enjoined and 
restrained: 


(a) from inducing, coercing, compelling or 
attempting to induce, coerce or compel, any dis- 
tributor or distributors to pay or to charge any 
price or prices fixed or advocated by said de- 
fendants or by any other distributor for milk 
or cream purchased or sold for distribution or 
distributed in the City of Chicago; 

(b) from obstructing, hampering or preventing 
any distributor from selling to or soliciting any 
customer or customers of any other distributor 
or distributors; 

(c) from preventing, hampering or obstruct- 
ing or placing restrictions upon sales by any 
distributor to or through stores, milk depots, 
vending machines, vendors or others; the size 
or type of containers or the size or type of 
vehicles used by any distributor or distributors; 
the kind or kinds of dairy products distributed 
or sold by any distributor or distributors; the 
advertising programs or policies of any dis- 
tributor or distributors or the manner of solici- 
tation of business by any distributor or 
distributors; the hiring of solicitors or the use 
or employment of more than one employee on 
any vehicle used in the sale and delivery of milk 
‘or other dairy products by any distributor or 
distributors; the purchase of the business, assets 
or capital stock of any other person, firm or 
corporation engaged in the sale, processing or 
distribution of fluid milk or other dairy prod- 
ucts; provided, that nothing contained herein 
shall be construed to prevent the defendants 
named in paragraph VIII from seeking, secur- 
ing, entering into or using lawful means to en- 


force agreements as to the minimum number of 
employees to be used on any vehicle or as to 
wages, commissions, hours and working condi- 
tions of or for any employee or solicitor; nor 
shall this decree be construed to prevent said 
defendants from (1) refusing to deliver products 
other than dairy products or (2) requiring com- 
pensation for the delivery of free goods; pro- 
vided, further, that the restraining provisions of 
this sub-paragraph (c) shall not be construed to 
prevent the defendants named in this paragraph 
VIII from using lawful means to effect a lawful 
unionization of milk wagon drivers, vendors or 
others delivering milk in the City of Chicago, 
but it is not intended that this provision shall be 
construed to be an admission by any of the 
parties hereto or a finding by the court that the 
unionization of vendors is lawful or unlawful. 

(d) from denying membership, by unreason- 
able or discriminatory initiation fees or dues or 
by any other means or practices, to duly qual- 
ified drivers employed by any distributor be- 
cause such distributor fails or refuses to pay 
or charge any price or prices fixed or advocated 
by any defendant or by others for milk or cream 
purchased or sold for distribution or distributed 
in the City of Chicago; 

(e) from preventing, hindering, restraining or 
delaying the transportation or delivery of milk 
or cream into the City of Chicago, or the sale, 
delivery or distribution of milk or cream within 
the City of Chicago by means of force or violence 
or threats of force or violence; 

(f) from denying or refusing membership in 
the Milk Wagon Drivers’ Union, Local 753, to 
duly qualified drivers in the employ of any dis- 
tributor or distributors, because such distributor 
or distributors induce or attempt to induce mem- 
ber producers to withdraw from the Pure Milk 
Association or who -purchase milk from _ pro- 
ducers who are not members of the Pure Milk 
Association; 

(g) from compelling or coercing, or attempt- 
ing to compel or coerce, prospective independent 
distributors to acquire the business of existing 
distributors as a condition precedent to entering 
into the milk business in the City of Chicago; 

(h) from compelling or coercing or attempt- 
ing to compel or coerce any distributor not to 
serve any customer served by any other dis- 
tributor or not to take customers away from 
any other distributor; 3 

(i) from refusing to enter into a labor con- 
tract with any distributor except on condition 
that such distributor shall agree (i) not to serve 
any customer served by any other distributor, 
or (ii) not to take any customer away from any 
other distributor. 


And said defendants named in this para- 
graph VIII, their successors, officers, agents, 
employees, representatives, members, and 
each of them, are further enjoined and re- 
strained from carrying out or performing 
the provisions of any contract or agreement 
or from making, carrying out or performing 
any provisions in any contract or agreement 
which provisions are inconsistent with, con- 
trary to, or prohibited by the terms of this 
decree, and from aiding, abetting or assist- 
ing others to do any of the things pro- 
hibited by this decree. 
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IX 


[Practices of the Labor Unions 
Not Enjoined} 


That nothing contained in this decree 
shall prevent or be construed to prevent the 
defendants named in paragraph VIII hereof 
from: 

(a) seeking, securing, entering into, or using 
lawful means to enforce, agreements with dis- 
tributors or other employers in the City of Chi- 
cago covering wages, hours or working condi- 
tions; 

(b) seeking to bargain collectively or bargain- 
ing collectively for and on behalf of the mem- 
bers of Milk Wagon Drivers’ Union, Local 753: 


(c) lawfully and peacefully picketing, striking 
or refusing to work. 


That nothing contained in this decree 
shall prevent or be construed to prevent the 
Milk Wagon Drivers’ Union, Local 753, 
from selecting its membership (except as 
provided in subparagraphs (d) and (f) of 
paragraph VIII), or from adopting and 
enforcing reasonable rules and regulations 
for the conduct of its members, nor shall 
this decree be construed to prevent the de- 
fendants named in paragraph VIII and the 
defendants named in paragraph IV hereof, 
or any of them, from bargaining collectively, 
or making or entering into lawful contracts 
respecting terms and conditions of employ- 
ment, including the right to arbitrate dis- 
putes with respect to the terms thereof. 


xX 
[Approved Marketing Agreements Excepted] 


That nothing contained in this decree 
shall prevent or be construed to prevent the 
defendants, or any of them, from exercising 
any right, or performing any act, granted 
or required by any order of, or marketing 
agreement entered into with, the Secretary 
of Agriculture issued or made pursuant to 
the Agricultural Marketing Agreement Act 
of 1937, or acts amendatory thereof or sup- 
plementary thereto. 


XI 
[Conflicts of Decree With Other Laws] 


That if obligations are imposed upon, or 
rights granted to, the defendants, or any of 
them, by the laws or regulations of any 
state or of the Federal Government, which 
are inconsistent with the terms of this 
decree, the Court, upon application of the 
defendants or any of them and reasonable 
notice to the Attorney General, and to the 
other parties hereto, shall from time to time 
enter orders relieving such defendants, or 
any of them, from compliance with any re- 
quirements of this decree in conflict with 
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‘such laws or regulations; and the right of 


4 


the defendants to make such applications 
and to obtain such relief is expressly granted. 


XII 
[Access to Records} 


That for the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General and on rea- 
sonable notice as to time and subject mat- 
ter to the defendants made to the principal 
office of the defendants, be permitted (i) 
reasonable access, during the office hours of 
the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda and other 
records and documents in the possession or 
under the control of the defendants, relating 
to any of the matters contained in this 


‘ decree (ii) subject to the reasonable con- 


venience of the defendants and without re- 
straint or interference from them, and subject 
to any legally recognized privilege, to inter- 
view officers or employees of the defendants, 
who may have counsel present, regarding 
any such matters; and the defendants, on 
such request, shall submit such reports in 
respect of any such matters as may from 
time to time be reasonably necessary for 
the proper enforcement of this decree; pro- 
vided, however, that information obtained 
by the-means permitted in this paragraph 
shall not be divulged by any representative 
of Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
céedings in which the United States is a 
party or as otherwise required by law. 


XIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrving out of this decree, 
for the modification thereof, for the enforce- 
ment of compliance therewith or for the 
punishment of violations thereof. 


Days 
[Territorial Limits of Decree] 


That this decree shall have no effect with 
respect to the defendants’ acts and conduct 
without the Continental United States of 
America, nor to their acts and conduct 
within the Continental United States of 
America except as such acts and conduct 
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relate to or affect the production, trans- XVI 
portation, sale or delivery of milk or cream 
for consumption in the City of Chicago. [Costs] 


That this decree be entered without costs 


XV to any of the parties. : 


[Effective Date] 


That this decree shall become effective 
twenty (20) days after the date hereof. 


d J 


United States Circuit Court of Appeals for the Third Circuit, Séptember 20, 1940. 


_Where the owner of a method patent involving the use of bituminous emulsion in 
paving entered into an arrangement with the exclusive licensee and a materials corpora- 
tion under which contractors desiring to obtain emulsion from sources other than parties 
to the agreement for use in practicing the patented method were required to pay a license 
fee based upon the number of square yards covered in the process, it ig held to create an 
unlawful monopoly in violation of the Federal Anti-Trust laws in the sale of emulsion, 


an unpatented staple material. 


Ostrolenk & Green, New York, Counsel for Appellants. 
Busser & Harding, Philadelphia, and Pitney, Hardin & Skinner, Newark, New Jer- 


sey, Counsel for Appellees. 


Before Biccs, JoNEs and Goopricu, Circuit Judges. 


[Nature of the Case] 


Biccs, Circuit Judge: Barber. Asphalt 
Corporation, formally joined as a plaintiff, 
successor to Barber Asphalt Company and 
the owner of Hayden United States Patent 
No. 1,684,671, and the real party in interest, 
the plaintiff The Johnson-March Corpora- 
tion, as exclusive licensee under the Hayden 
patent, brought suit against the defendant, 
La Fera Grecco Contracting Co. alleging 
direct infringement of claim 4 of the patent. 
Stulz-Sickles Company intervened in the 
suit and alleged in a counterclaim that the 
plaintiffs were violating the anti-trust laws 
of the United States in that the plaintiffs 
were attempting illegally to extend the mo- 
nopoly of the patent. Stulz-Sickles Com- 
pany was required to intervene by its 


contract with La Fera Grecco, which com- 


pelled it to defend the latter company and 
save it harmless in any infringement suit. 
The defendant Thompson Materials Corpo- 
ration was brought into the proceedings by 
Stulz-Sickles as a defendant to the counter- 
claim. We shall deal with the relations of 
these companies to one another in more 
detail at a later point in this opinion. 


[The Hayden Patent and the Lechler Patent] 


The Hayden patent, issued September 18, 
1928 upon an application filed October 12, 
1925, is for a method of preventing evapo- 
ration from concrete during curing. As is 


generally known concreté is composed :of 
a mixture of cement, sand, crushed rock and 
water. To secure proper hydration of the 
cement in the mixture it is necessary that 
evaporation of the water be prevented until. 
the chemical combination of the water and 
the cement is completed. This process of 
hydration is known as curing, and takes 
approximately thirty days. Ifthe water be 
lost before the chemical .feaction is com- 
pleted, the concrete will crumble ard de- 
teriorate. The Hayden patent discloses a 
method to prevent the water from leaving 
the mixture before hydration is completed. 

In the specifications Hayden refers to va- 
rious known methods .of protecting con- 
crete from water evaporation during the 
curing period especia'ly applicable to roads 


- or similar constructions where the con- 


crete is largely exposed to air. He speaks 
of the application of wet burlap to the ex- 
posed surface of the concrete “immediately 
after finishing” replaced with wet earth or 
straw, of the spreading of tar on the sur- ° 
face of the concrete “.. . after the concrete 
has set, or attained a rigidity such as to en- 
able workmen to walk on it without marring 
the surface.” He refers also to dikes built 
about the surface of the concrete to main- 
tain water upon its surface until hydration 
is completed. He goes on to say that these 
methods are open to numerous objections 
in that they involve substantial expense “... 
and are ineffective in preventing the evap- 
oration of water from the concrete during 
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the critical period before the concrete has 
set, or the protection of the concrete 1S 
not attempted until substantially after the 
critical period has passed, as is evidenced, 
for example, by the occurrence of hair 
cracking ...” Hayden then sets forth the 
gist of.his disclosure as follows: claltave 
discovered that if cement or cement con- 
crete be treated, after it is finished, i. e.. 
smoothed off, or broomed if so finished, and 
before it has set, i. e., before it will support 
a substantial weight, such as that of a man 
walking on it, without marring, by the for- 
mation on the exposed surface thereof a 
water impervious film, which preferably will 
adhere to the concrete, and the concrete be 
then permitted to set and cure without dis- 
turbance, the concrete will cure without 
hair cracking and when cured will be found 
to have greatly increased strength, durabil- 
ity and resistance to weathering as com- 
pared to concrete treated by the methods 
heretofore known.” Hayden states that he 
applies his water impervious film to the 
exposed surface of the cement or cement 
concrete to be cured before it has set. He 
defines “‘set” as “. .. a condition of firm- 
ness or rigidity such that it will support a 
substantial weight without marring of the 
surface, as for example, the weight of a 
man walking on it.” The patent specifica- 
tions reiterate the preferred time for apply- 
ing the film, as follows, “. .. the flim is 
applied as soon as practical after the cement 
or corcrete is laid and finished; however, it 
must be applied before the concrete has set, 
as indicated above, if the benefits cf my 
invention are to be obtained.” 


Hayden describes as materials suitable 
to form the impervious film ordinary liquid 
asphalt paint, native asphalt when dissolved 
in a volatile petroleum solvent, and ordi- 
nary linseed oil paint. He also states that 
he sprays the emulsion or bituminous mat- 
ter-or paint upon the “wet unset” concrete. 


Only the fourth claim of the patent is in 
litigation in the suit at bar. It claims: “The 
method of preventing evaporation of water 
from the surface of a freshly laid concrete 
roadway which includes spraying upon such 
surface, before the concrete has set, a bi- 
tuminous emulsion for the formation of an 
adherent water impervious bituminous film 
thereon.” 


An examination of Hayden’s origina] pat- 
ent application fails to disclose the concep- 
tion now so heavily emphasized bv the 
plaintiffs to sustain the patent’s validity, 


1The words ‘‘before set’’ were added to the 
application the first time by the amendment of 
April 28, 1928. 

The phrase in the original application, quoted 
{mmediately hereafter, that the bituminous 
paint or emulsion applied ‘‘four hours after 
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namely the application cf the water-rcsist- 
ant film or bituminous, emulsion before the 
concrete has set. or has attained a rigidity 
sufficient to support the weight of a man 
‘without marring its surface. That this is 
the case is glaringly apparent wlicn one ex- 
amines the amendments made to Hayden’s 
application in 1928.7 Indeed, there is fo 
reference whatsoever to the application of 
the water impervious film or bituminous 
emulsion prior to set except in the 1928 
amendments. This is the very crux of the 
patent phase of the case at bar and pre- 


- sents the only valid distinction which might 


serve to distinguish -Hayden’s disclosure 
over the prior art as represented by Lech- 
ler’s German Patent No. 337,134 of May, 
1921. But an examination of the article on 
the prevention of shrinkage cracks in con- 
crete roads by Dr. Kleinlogel, published in 
“Die Betonstrasse’ of November 1, 1927, 
makes it very clear that the art had been 
enlightened, if that enlightenment was 
needed, as to the necessity of painting the 
emulsion upon the concrete immediately af- 
ter the completion of the laying of the 
concrete if hair cracking in the surface was 
to be avoided, prior to the time when the 
Hayden amendments were received in the 
Patent Office. It follows therefore that 
Hayden and his assignees are caught on 
the horns of a dilemma, for if the 1928 
amendments be material the application 
and hence the patent are void. Railway 
Company v. Sayles, 97 U.S. 554, 563: Stezw- 
ard v. American Lava Company, 215 U. S. 
161, 168; Schriber-Schroth Co. v. Cleveland 
Trust Co., 305 U. S. 47; Insulite Co. v. Re- 
serve Supply. Co., 60 F. (2nd) 433, 435. If 
upon the other hand these amendments 
made in 1928 are not material Havyden’s 
disclosures are anticipated completely by 
Lechler’s patent. 

Lechler states that it is well known that 
cement concrete attains strength more 
quickly if it is kept moist and that this 
result could be obtained “. . . by toilsome 
sprinkling, by covering with moist bags, 
etc.” Lechler goes on to say that his proc-, 
ess consists of enclosing “... the still-fresh 
concrete on all sides by water-resistant 
coating materials” such as asphalt and tar 
lacquers consisting of bituminous sub- 
stances, and that this will prevent “the 
evaporation of the mixing water of the 
corcrete.” In this way, he says, the water 
necessary for attaining great strength re- 


mains in the concrete and need not be re- 


pouring the concrete’’ would form a satisfactory 
protective film, was stricken out by the amend- 
ment of July 23, 1928. The words ‘‘as soon as 
practical’ were incerted in lieu thereof along 
with the phrace ‘‘but in any event before the 
concrete has set.’’ 
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placed by artificial moistening. In respect 
to concrete structures, such as retaining 
walls and foundations, Lechler states that 
the tamped or dressed structures are to be 
coated “while they are vet fresh, as well as 
the formed surfaces [which] are to be 
coated forthwith after removal of the 
forms.” Lechler’s patent contains one 
claim. It is for a “Process for the accel- 
erated attaining of final strength of con- 
crete and for avoiding the formation of 
shrinkage cracks, characterized by the en- 
closure, on all sides, of the fresh concrete 
in rapidly drying coating fiiaterials which 
hinder, during the hardening period, the 
evaporation of the mixing water of the con- 
crete and, by keeping the concrete moist, 
accelerate its uniform hardening.” 


{Decision Holding the Hayden Patent Valid 
Overruled | 


Wetted burlap or wetted straw was the 
method ordinarily employed throughout the 
art prior to the use of water-resistant coat- 
ing to prevent dehydration. When the 
operation and effect of the chemical combina- 
tion between water and cement was under- 
stood, ordinary common sense and ordinary 
mechanical ingenuity would dictate the 
application of the means emploved to pre- 
vent dehydration, whether wet burlap or 
water-resistant emulsion, as soon as pos- 
sible For this reason as well as those 
already stated, we can perceive no invention 
in the Hayden patent. In the contributory 
infringement suit of Barber Asphalt Com- 
pany v. Stuls-Sickles Company, 89 F. (2nd) 
960, reversing an earlier decision of the Dis- 
trict Court of the United States for the Dis- 
trict of New Jersey, reported in 14 F. Supp. 
212, this court held the Havden patent valjd. 
Being convinced that this decision was er- 
roneous, we now expressly overrule it. The 
decision of the District Court appealed from 
in the case at bar, reported’in 30 F. Supp. 
497, which we now reverse, was based by 
the learned District Judge squarely upon 
our earlier erroneous decision and the prin- 
ciple of Lektophone Corporation v. Miller 
Bros. Co., 37 F. (2nd) 580.° 


2 Burlap ordinarily is placed upon the con- 
crete as soon as possible after the brooming 
fMmachine has passed, a period very much less 
than the four hours referred to in Hayden’s 
original application. We think it is plain that 
in his original application Hayden was very 
far from desiring to emphasize the application 
of the emulsion prior to set. We are of the 
opinion that what he desired to make plain in 
his original application was that his emulsion 
would prevent dehydration if applied four hours 
after the concrete had been poured or finished. 
The chemical reaction of cement and water is 
far advanced at the end of even thirty minutes. 


[Counterclaim as to Unlawful Monopoly] 


In respect to the question raised by the 
counterclaim, viz., whether the plaintiffs 
have illegally extended the monopoly of the 
Hayden patent, we state as follows. This 
court in its earlier decision held the principle 
enunciated by the Supreme Court in Carbice 
Corporation v. American Patents Development 
Corporation, 283 U. S. 27, to be inapplicable. 
Leitch Manufacturing Company, one of the 
defendants in that suit, petitioned for certi- 
orari, contending that Barber Co.’s suit 
could not be maintained, even if the patent 
were valid, because it would serve to create 
a limited monopoly in respect to an unpat- 
ented staple article of commerce, bitu- 
minous emulsion which had been upon the 
market for many years. The Supreme 
Court granted certiorari and in Leitch Mfg. 
Co. v. Barber Co., 302 U. S. 458, reversed the 
decree of this court, holding that the princi- 
ple of the Carbice Corporation case was pre- 
cisely applicable. Prior to this decision 
Barber Asphalt Co., which, as we have al- 
ready indicated was the predecessor to the 
plaintiff, Barber Asphalt Corporation, was 
the owner of the Hayden patent and issued 
licenses thereunder. After the decision of 
the Supreme Court, the successor corpora- 
tion, the plaintiff, Barber Asphalt Corpora- 
tion, adopted the following method of doing 
business. It gave an exclusive license to 
the plaintiff, The Johnson-March Corpora- 
tion, to practice the method of the patent 
and to issue: sub-licenses ‘to others upon 
payment “. .. of a monetary’ license fee or 
royalty to it [Johnson-March] on account 
of the use of,said invention.” Barber As- 
phalt Corporation by this exclusive license 
divested itself of all rights in the Hayden 
patent except bare legal title. Johnson- 
March agreed to pay Barber Asphalt Cor- 
poration a royalty of two cents per gallon 
for all bituminous emulsion bought by it 
from Barber and used pursuant to the pat- 
ented. process. Johnson-March Corporation 
then entered into a contract of agency with 
Thompson Materials Corporation. By this 
agreement Johnson-March- granted to 
Thompson the exclusive right to sell “ “Hunt 


Process’,” “‘Curcrete’” and “‘Ritecure’,” 


3In the Lektovhone case Judge Morris of the 
District Court of the United States for the Dis- 
trict of Delaware, stated p. 581: ‘ 

“The orderly administration of justice re- 
quires that matters decided by the Circuit Court 
of Appeals of any circuit have a binding effect 
upon al] the District Courts in that circuit, 
notwithstanding contrary decisions in other cir- 
cuits. Edison Electric Light Co. v. Blooming- 
dale (C. C.) 65 F. 212. Such matters include 
the validity and construction of letters patent, 
where the evidence pertinent to such issues are 
the same.’’ 
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all bituminous emulsions, to be used on 
highways, pavements and structures ac- 
cording to the method of the Hayden pat- 
ent to licensees of Johnson-March within 
specified territory.* This license by its 
terms remained in full force until Decem- 
ber 31, 1938 with renewal at the option of 
-Thompson for one year provided Thomp- 
son demonstrated that it had sold fifty per 
centum of all available curing contracts 
let by the state highway departments of 
the respective states in the preceding year. 
Thompson in turn entered into sales agree- 
ments with contractors whereby it agreed 
to furnish and the contractors agreed to 
accept and pay for Hunt Process and Rite- 
cure in sufficient quantities to cure specified 
yardages at a stated price per gallon, the 
sales agreements specifically stating, how- 
ever, that the price per gallon fixed included 
all royalties due on account of the curing 
of concrete under the license of the Hayden 
patent, Thompson agreeing to remit the 
royalties to Johnson-March Corporation 
and to save the contractors harmless on 
account of any claim of infringement. The 


sales agreements recite that the contractors 


are licensed by The Johnson-March Corpo- 
ration under the Hayden patent in consid- 
eration of the payment to Johnson-March 
of a royalty of one cent per square yard of 
concrete covered. 


[The License Agreements] 


The record shows that Johnson-March 
Corporation bought all of its bituminous 
emulsions from Barber Asphalt Corpora- 
tion and that Thompson bought all of its 
emulsions from Johnson-March. The mid- 
dleman channel through which Barber As- 
phalt Corporations emulsions went from 
Barber Asphalt Corporation to contractors 
in the specified territory is clear. Barber 
Asphalt, Johnson-March and Thompson are 
competitors with Stulz-Sickles in the sale 
of bituminous emulsion. None of them 
engage in road building. The situation pre- 
sented by the facts as just stated are very 
similar to those who were before the Su- 
preme Court in the case of Leitch Mfg. Co. 
v. Barber Company, but, the plaintiffs point 
out that there is an alternative license made 
available by Johnson-March by another and 
a different type of contract than those re- 
ferred to,° to any contractor who desires to 
use the Hayden process without purchasing 
Barber Asphalt Corporation’s emulsions; 
that Johnson-March grants non-exclusive 
licenses to use the Hayden process for a 
royalty or license fee at the rate of one cent 
per square yard of concrete cured, and that 


*The states of New York, New Jersey, Con- 
necticut, Massachusetts, Maine, Vermont, New 
Hampshire, and Rhode Island. 
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‘the bituminous 


at least four such licenses, bringing John- 
son-March substantial sums of money be- 
tween October 5, 1938 and February 9, 1939, 
were issued. Pointing to the opportunity 
to receive licenses to employ the Hayden 
process without reference to the source of 
material, -+the plaintiffs 
strongly urge that by this they have cured: 
the vice prohibited by the ruling of the 


Supreme Court in the Leitch Manufacturing 
Company case. The defendants contend to 
the contrary. 


An examination of the record will dis- 
close immediately that the amount of bitu- 
minous emulsions used for curing varies 
widely with certain indefinite factors, such 
as the skill of the operator, the intent to 
spread the emulsion thickly or thinly, the 
temperature and the humidity. The record 
abundantly demonstrates that while some 
estimates provide for the spread of emul- 
sion at the rate of one gallon for every five 
to eight yards, the spread may be from eight 
to ten yards and upon occasion may reach 
fifteen to eighteen yards per gallon. Ifa 
contractor has purchased Barber Corporation 
emulsions vended through the channel of 
Johnson-March and Thompson, any royalty 
that he pays for the use of the Hayden 
process is included in the price per gallon. 
If, upon the other hand, he purchases emul- 
sions elsewhere and uses the Hayden proc- 
ess the royalty which he must pay is based 
upon the number of square yards covered in 
the process and the contractor is faced with 
an elusive and indefinite factor in estimating 
his costs when he bids upon a job. An 
example will illustrate the difficulty which 
the contractor faces. We will assume that 
the intervenor, Stulz-Sickles Company, sells 
bituminous emulsions to a contractor who 
causes a gallon of it to be sprayed over 
five square vards of concrete. The record 
shows that Stulz-Sickles sold such emul- 
sions at a price of fifteen cents per gallon. 
It follows that the cost to the contractor to 
buy the gallon of emulsion and to spray it 
on the concrete is twenty cents. If the gal- 
lon of emulsion is sprayed over fifteen 
yards of concrete, the cost to the contractor 
would be thirty cents. If that contractor 
buys Barber Asphalt Corporation’s emul- 
sions sold through the Johnson-March 
Thompson channel for the price of twenty- 
four cents a gallon with license included, 
he may spread the emulsion as widely as 
he can without additional cost; in fact, the 
less emulsion he uses, the lower the cost to 
him. On the other hand, if the contractor 


5 The pertinent portions of all the contracts 
are set out in haec verba in the opinion of the 
court below, pp. 502-504 of 30 F. Supp. 
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did not buy Johnson-March Thompson 
emulsions, the more emulsion which he uses 
per square yard, the smaller the license fee 
which he must pay. 
the cost of the license to the contractor is 
proportionately high, The contractor who 
does not purchase his emulsions through 
the Johnson-March Thompson middleman 
channel is faced with the economic anomaly 
that upon spreading his emulsions sparingly 
his cost is increased; thickly, the cost is 
reduced. The plaintiffs have made the eco- 
nomic stream run up-hill. ~ : 


[Unlawful Monopoly on Unpatented Mate- 
rials Used in Process Patent] 


In connection with this situation the 
learned District Judge stated, “The court 
concedes that the transition of royalty cal- 
culation from a per gallon basis to a square 
yard basis is mysterious and unexplained. 
But suspicion is not sufficient to establish 
the monopolistic practice claimed by the 
counterclaimants.” We do not regard the 
circumstances with mere suspicion. 
regard them with the certainty that the so- 
called alternate license offered by Johnson- 
March is and was an illegal device entered 


into for the purpose of avoiding the prohi- 


bition enunciated by the Supreme Court 
in Leitch Mfg. Co. v. Barber Company. This 
is made all the more palpable by an exami- 
nation of the first paragraph of the sales 
agreement offered by Thompson, in which 
it is recited that the contractor is licensed 
by Johnson-March under the Hayden pat- 
ent in consideration of the payment to 
Johnson-March of a royalty of one cent per 
yard on the basis of engineer’s estimate. 
These words are included in that very sales 
agreement wherein it is expressly provided 
that the price fixed per gallon shall include 
“~ _. all royalty which shall be due on ac- 
count of the curing of the said concrete 
under the said license . . .,” Thompson 
agreeing to save the contractor harmless 
from any claim of Johnson-March made on 
account of royalty. It is obvious that 
Thompson can no more transmute royalty 
per gallon into royalty per square yard, or 
royalty per square yard into royalty per 


If the spread is wide, 


We. 


gallon, than can the plaintiffs’ competitors 
or any one else. He who buys emulsion 
without buying a license to spread included 
in that purchase is therefore at a tremen- 
dous economic disadvantage. The princi- 
ple enunciated by the Supreme Court in 
Carbice Corp. v. American Patents Corp., 
supra, is exceedingly explicit. It holds that 
the owner of a patent for process may not 
secure a partial monopoly on the unpatented 
material employed in it. This is precisely 
the effect of the agreements and licensing 
plans of the plaintiffs. Accordingly the 
court below erred in holding that the course 
pursued by the plaintiffs did not create an 
unlawful monopoly in the sale of unpat- 
ented staple material, viz., bituminous 
emulsions. 

We have gone into the nature of the li- 
censing agreements because they are put. 
squarely in issue by the counterclaim and 
because they are sought to be maintained 
upon a decision of this court holding the 
Hayden patent valid and infringed. Whether 
the counterclaim be deemed to be compul- 


sory under Rule 13(a) of the Rules of Civil 
Procedure applied in the light of the deci- 
sion of the Supreme Court in Moore v. 
N. Y. Cotton Exchange, 270 U. S. 593, 609, 
construing old Equity Rule 30, a rule less 


-liberal on the line of “logical relationship” 


of claim to counterclaim than Rule 13(a), 
or whether the counterclaim be held to be 
a permissive one under Rule 13(b), is of 
small.importance, for the subject matter 
of the counterclaim is one with which the 
Anti-Trust Laws of the United States are 
concerned. Jurisdiction of that subject 
matter is vested in courts of the United 
States and the court below had jurisdiction 
of all the parties. The counterclaim sets 
up a cause of action independent of the 
validity or invalidity of the Hayden patent. 
[Judgment Reversed] 


Accordingly, the judgment of the court 
below is reversed and the cause is remanded 
with directions to dismiss the complaint for 


’ want of equity, to reinstate the counterclaim 


and to enter judgment granting relief there- 
under. 
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[1] 56,064] Opinion of Assistant Attorney General of North Dakota. 


By Milton H. Higgins, Assistant Attorney General, addréssed to Jamestown College 
Book Store: Jamestown, North Dakota. September 21, 1940, modified Qctober 23, 1940. 


Prices established by contracts under the North Dakota Fair Trade Act are binding 
upon dealers who contract to obsérve the prices, and also are binding upon non-contract- 
ing dealers as to commodities purchased with notice of the established prices. Dealers who 
have no knowledge at the time of purchase that a minimum price has been established 
are not bound by a contract price later brought to their attention. 


Opinion of September 21, 1940 


[Statute Legalizes Contract] 


The so-called Fair Trade Act is Ch. 126 
Laws 1937. It does not prohibit the sale 
of commodities at less than the list price, 
but Simply provides that contracts which 
require the dealer to sell or retail at a fixed 
price are legal. 


[No Particular Dealers Exempted] 


It does not exempt any particular dealers 
from its terms and therefore I am of the 
opinion that the nature of the College Book 
Store does not exempt it from the operation 
of this law. However, you do not ‘come 
under the operation of the law at all unless 
you have a contract or agreement whereby 
you agree to sell these books at a given 
price. The fact that the sales agent informed 
you that they should be sold at a given 
price, of course, does not constitute a con- 
tract unless you agreed and assented thereto 
before you purchased the books. 


[Contractors Bound by Agreement] 


In other words, the question as to whether 
or not you are bound to sell them at this 
price depends upon your contract or agree- 
ment with the concern from which you 
bought the books at or prior to the time 
of their purchase. If you made no agree- 
ment to restrict your concern to the list 
price, then you need not adhere thereto. 
On the other hand, if you did make such 


an agreement in the past or hereafter, you, - 


under the law, would be bound to follow 
that agreement and if you did not follow 
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your agreement you would be subject to a 
civil action for any damages by any person 


damaged thereby. You would not, however, 


be subject to criminal punishment. 


Modification of October 23, 1940 


In connection with my letter of Septem- 
ber 2lst to you on the above topic, the 
Commerce Clearing House, Inc. has called 
my attention to the fact that some of the 
language therein is at variance with the 
weight of authority of the decisions. 


[Knowledge of Prices at Time of Purchase 
Binds Non-Coniracting Dealers] 


The second paragraph of my letter is too 
sweeping in its terms. Section 2 of Chapter 
126, Laws 1937, does attempt by its terms 
to prohibit the sale of commodities at less 
than the contract price, even on the part of 
persons not a party to the contract. While 
I am still satisfied with the conclusion which 
I reached in your case, I want to modify 
the previous opinion to the extent of stating 
that according to the great weight of the 
authorities you would be prohibited from 
selling a given commodity at less than the 
contract price, if you knew of the contract 
price relative to resale at the time you madc 
the purchase. 

However, if you did not have any knowl- 
edge, at the time you purchased these 
books, that there was any such contract 
price in existence which created a minimum 
price for the article then, in my opinion, 
you would not be bound by a contract price 
later brought to your attention. 
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Lf] 56,065] State of South Carolina v. The Standard Oil Company of New Jersey, 
a Serorenee organized under and doing business by virtue of the laws of the State 
aware. 


_ State of South Carolina v. Shell Oil Company, a corporation organized under and 
doing business by virtue of the laws of one of the States of the United States. 


_ State of South Carolina v. The Texas Company, a corporation organized under and 
doing bUsintss by virtue of the laws of one of the States of the United States. 


State of South Carolina v. The Sinclair Refining Company, a corporation organized 
under and doing business by virtue of the laws of one of the States of the United States. 


South Carolina Supreme Court. Case No. 1925. Opinion No. 15146. Filed Sep- 


tember 25, 1940. 
Appeal from Florence County, L. D. Lide, Judge. Affirmed. 


__ _ Section 6626 of the South Carolina Code of Laws, prohibiting locality discrimination, 
is held unconstitutional because its provisions are indefinite and uncertain, particularly 
in the use of the words “section,” “locality,” and “community,” and because it is unreason- 
able, arbitrary, and capricious in not permitting allowances to be made based on the 


quantity sold. 


_ John M. Daniel, Attorney General, of Columbia, Hubert E. Yarborough, Jr., and 
William H. Smith, both of Florence, for appellant. 
McEachin & Townsend, of Florence, Benet, Shand & McGowan, of Columbia, and 


Luke W. Finlay, of New York, for respondent, Standard Oil Company of New Jersey. 
Of Counsel: Clarence J. Shearn, New York, N. Y. Charles C. Smith, New York, N. Y. 


Royall & Wright, of Florence, for respondent, Shell Oil Company, Inc. 
Charles L. Harding, New York, N. Y. 


Cyrus S. Gentry, New York, N. Y. 


Of Counsel: 


Willcox, Hardee & Wallace, of Florence, for respondent, Texas Company. Of 


Counsel: 


George W. Ray, Jr., New York, N. Y. 


Albert E. Van Dusen, New York, N. Y. 


Henry E. Davis, of Florence, for respondent, Sinclair Refining Company. 


FISHBURNE, J.: The decree of Judge Lide, 
from which this appeal is taken, includes a 
thorough discussion of the issues raised by 
the exceptions. We think that the ques- 
tions before us have been soundly decided 
by the lower Court, and that the exceptions 
are, without merit. Let the decree of the 
Circuit Court be reported as the judgment 
of this Court. 

Judgment affirmed. 

BonuaM, CJ., and Carter, J., and J. 
Henry Jounson and E. H. Henperson, Cir- 
cuit Judges, AAJ., concur. 


Order of Judge Lide 
[Nature of Action] 


This action purports to be instituted 
under and by virtue of the provisions of 
Section 6626, Code, 1932, and this section 
bears the following title in the Code: “Un- 
lawful to Discriminate Unfairly to Destroy 
_ Competitor’s Business”; but of course this 
title forms no part of the law. This section, 
which will be set forth in full hereinafter, 
may be briefly described as being directed 
against discrimination between different 
purchasers of a commodity in general use 
by the sale of such commodity. at a lower 
rate to a purchaser in one section of a city 


or town than is charged for such com- 
modity in another section of such city or 
town, after making due allowance for any 
difference in grade, or quality, or cost of 
transportation, if such discrimination is 
made for the purpose of injuring or de- 
stroying the business of a competitor. The 
section provides that each sale shall be 
deemed a separate offense, and Section 6627 
provides that the offender for each violation 
shall be liable to a penalty of not less than 
$500.00 nor more than $5,000.00, to be re- 
covered at the suit of the State. It is also 
provided in Section 6631 that if any cor- 
poration, foreign or domestic, is found 
guilty of such unfair discrimination, it shall 
be the duty of the Secretary of State “to 
immediately revoke the permit of such cor- 
poration to do business in this State”. 


[Allegations of Complaint] 


The amended complaint herein alleges in 
substance that while the defendant sold, 
during the period of time mentioned, its 
gasoline known as “Super Shell” gasoline, 
a commodity in general use, at a price of 
17.05 cents per gallon in other sections of 
the City of Florence, it sold to seven named 
business concerns in that city at different 
dates during such period the same gasoline 
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at the price of 15.55 cents per gallon. And 
it alleges: “All of the different businesses 
above named being in different sections of 
the City of Florence.” It further alleges 
that there were numerous other discrimina- 
tory sales made by the defendant for which 
the plaintiff seeks an order of discovery, 
and judgment is prayed for a penalty of 
$5,000.00 for each sale made by the defend- 
ant “below the top price charged to its 
consumers and dealers.” 


[Constitutionahty Questioned] 


The defendant demurred to the amended 
complaint on numerous grounds most of 
these grounds attacking the constitutionality 
of Section 6626, in that, it violates the Four- 
teenth Amendment to the United States 
Constitution and Article 1, Section 5, of 
the State Constitution. And the demurrer 
has been very fully argued before me both 
orally and by elaborate written briefs. It 
should be stated in this connection that 
there are four companion suits brought by 
the State of South Carolina against other 
oil companies on practically the same al- 
leged state of facts, and I have heard oral 
argument on like demurrers in three of 
those cases and have had the benefit of very 
full written briefs therein. Certainly all 
counsel concerned have performed their 
duty with much industry and ability. I 
have endeavored to give full consideration 
to each point made and each argument 
suggested, including the examination of a 
large number of authorities, many of which 
simply relate to the legislative problem of 
protecting fair competition in the business 
world without interference with due free- 
dom of contract. 
be doubted that the General Assembly is 
fully empowered to legislate against unfair 
discrimination and monopoly, not only by 
reason of Section 13, Article 9, of our Con- 
stitution, but by reason of the police powers 
of the State. And the fundamental question 
before the Court in the case at bar is: 
Assuming that this legislation was designed 
for the accomplishment of a legitimate pur- 
pose within the domain of the police power, 
are its terms such that it may operate 
reasonably and justly to that end? 


[Comparison of 1909 and1927 Acts] 


In the consideration of this legislation I 
believe it would be wise for us briefly to 
review its history. Section 6626 was orig- 
inally enacted in 1927 (Acts of 1927, page 
115), at which time Section 3536 (Code, 
1922), as it previously stood, was repealed 
and a new Section 3536 was enacted, being 
substantially the same as Section 6626 now 
incorporated in the 1932 Code. The original 
Section 3536 (Code, 1922) was practically 
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lettered 


_crimination between Different Sections, 


And of course it cannot 


identical with the Act passed in 1909 (Acts 
of 1909, page 19), and for convenience in 
analysis, interpretation and construction, 
I am adopting the plan of setting forth 
these two acts in parallel columns with 
subdivisions, capitalizing all 
words and expressions which indicate dif- 
ferences in the two acts, as contained in 
the brief of counsel for the defendant in the 
instant case. They are as follows: 


1909 Act 


An Act to Prohibit Unfair Commercial Dis- 
Com- 
munities or Localities Or Unfair Compctition 
and Providing Penalties Therefor 


Section 3536 
(a) Any person, firm, company, association 
or corporation, foreign or domestic, doing busi- 
ness in the State of South Carolina, and en- 
gaged in the production, manufacture or 
distribution of any commodity in general use 
that 


“(b) SHALL INTENTIONALLY, for the pur- 
pose of destroying the business of a competitor 


(ec) in any locality 


(d) discriminate between different SEC- 
TIONS, COMMUNITIES OR CITIES OF THIS 
STATE, 


(e) by selling such commodity at a lower rate 
in ONE SECTION, COMMUNITY OR CITY 


(f) than is charged for said commodity by 
SAID PARTY IN ANOTHER SECTION, COM- 
MUNITY OR CITY 


(g) after making due allowance for the differ- 
ence. if any, in the grade, or quality, OR QUAN- 
TITY, and in the actual cost of transportation 
from the point of production, if a raw product, 
or from the point of manufacture, if a manu- 
factured product, shall be deemed guilty of 
unfair discrimination, which is hereby pro- 
hibited and declared unlawful. 


1927 Act 


An Act to Amend Article XIV, Volume 3, Code 
of Laws 1922, by Striking out Sections 3536 and 
3544 of Said Article. and Inserting in Lieu 
Thereof New Sections Regarding Unfair Dis- 
crimination and Sales for the Purpose of In- 
juring Competitors 


Section 6626 


Any person, firm, company, association or 
corporation, foreign or domestic, doing business 
in the State of South Carolina, and engaged 
in the production, manufacture or distribution 
of any commodity in general use that 


for the purpose of INJURING or destroying che 
business of a competitor 


in any Town, VILLAGE, CITY OR locality 


discriminate between different PURCHASERS 
OF SUCH COMMODITY IN GENERAL USE 
IN SUCH VILLAGE, TOWN OR CITIES IN 
THIS STATE, OR DISCRIMINATE BETWEEN 
SUCH PURCHASERS IN DIFFERENT SEC- 
TIONS, COMMUNITIES, CITIES OR TOWNS 
IN THIS STATE, 
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by selling such commodity at a lower rate TO 
ONE PURCHASER IN THE SAME CITY, 
TOWN, SECTION, COMMUNITY 


than is charged for said commodity by A PER- 
SON, FIRM, COMPANY, ASSOCIATION OR 
CORPORATION IN ANOTHER SECTION OF 
SAID CITY, TOWN, COMMUNITY OR LO- 
CALITY IN THIS STATE, 


after making due allowance for the difference, 
if any, in the grade, or quality, and in the 
actual cost of transportation from the point of 
production, if a raw product, or from the point 
of manufacture, if a manufactured product, shall 
be deemed guilty of unfair discrimination, which 
is hereby prohibited and declaréd TO BE unlaw- 
ful, PROVIDED, THAT ANY PLAN. SCHEME, 
DEVICE OR AGREEMENT WHICH WOULD 
TAKE AWAY OR AFFECT TO AN APPRE- 
CIABLE EXTENT THE BUSINESS OF A 
COMPETITOR AND THUS MAKE IT UNREA- 
SONABLE FINANCIALLY FOR SUCH COM- 
PETITOR TO COMPETE WITH OR MEET 
THE PRICES OF SUCH SELLER, SHALL BE 
DEEMED AND CONSIDERED UNFAIR DITS- 
CRIMINATION UNDER THE TERMS OF THIS 
SECTION, AND EACH SEPARATE SALE OR 
TRANSACTION AT THE PRICE OR UNDER 
THE PLAN COMPLAINED OF SHALL BE 
DEEMED A SEPARATE OFFENSE UNDER 
THE PROVISIONS OF THIS ARTICLE. 


Of course the most casual reading of the 
two acts will disclose many striking differ- 
ences, but for a better understanding of the 
reasons probably motivating the Legislature 
in the adoption of the later act it will be 
well to consider certain adjudicated cases 
relating to the original legislation or similar 
legislation. 


[Similar South Dakota Statute] 


The Act of 1909 is very similar to a South 
Dakota statute enacted in 1907, and there 
was like legislation enacted in some other 
States. Indeed, it is altogether probable 
that our Act of 1909 was modeled on the 
South Dakota statute and other statutes of 
that character, although differing in some 
respects. The South Dakota statute was 
a criminal statute, while both of our stat- 
utes provide for penalties recoverable in a 
civil suit, but since they are all highly penal 
statutes I do not regard this as very ma- 
terial. 

The South Dakota statute was attacked 
as being unconstitutional but was sustained 
by the South Dakota Supreme Court in 
the case of State v. Central Lumber Co., 42 
L. R. A. (N. S:) 804. It will be observed 
that the South Dakota Act relates to dis- 
crimination between different cities in the 
State; as expressed by the Court, “discrimi- 
nation between two points”. And the Su- 
preme Court of South Dakota sustained the 
act as being within the purview of the con- 
stitutional provision that monopolies should 


not be allowed within the State; the theory 
being that a seller, particularly a large cor- 
poration, doing business at many places, 
might for the purpose of destroying the 
business of a competitor lower the price of 
the commodity handled “so low, at the 
point where his victim is in business, as to 
make it impossible to meet such price ex- 
cept at a loss, and, to offset what loss he 
suffers at that point, he raises prices at one 
or more other points.” 


This case was taken to the Supreme Court 
of the United States, and. the judgment of 
the State Court was affirmed. Central Lum- 
ber Co. v. South Dakota, 226 U. S. 157; 57 
L. Ed. 164; in which the unanimous opinion 
was delivered by Mr. Justice Holmes. This 
opinion is written with the characteristic 
terseness of that eminent jurist, and sustains 
the constitutionality of the legislation in 
question mainly on the theory that it does 
not deny the equal protection of the laws, 
although it affects only those selling goods 
in two or more places in the State. The 
Court adverts to the fact that the Legis- 
lature of South Dakota probably considered 
that people selling in two places made the 
prohibited and harmful use of their oppor- 
tunities, “although the usual efforts of com- 
petitors were desired’, and that perhaps it 
might have been argued to the Legislature 
with more force than to the Court “that 
recoupment in one place of losses in another 
is merely an instance of financial ability to 
compete”. The opinion also states that 
“certainly we should read the law as having 
in view ultimately the benefit of buyers of 
the goods”. 


[Stmilar Minnesota Statute] 


This case was decided by the Supreme 
Court of the United States on December 2, 
1912. Many years later similar legislation 
came before the United States Supreme 
Court on a writ of error to the Supreme 
Court of the State of Minnesota in the case 
of Fairmont Creamery Co. v. Minn., 274 U. S. 
1, 71 I. Ed. 893, 52 A. L. R. 163; opinion 
by Mr. Justice McReynolds, decided on 
April 11, 1927. The Minnesota Act made it 
criminal offense punishable by fine or im- 
prisonment for any person, firm, co-part- 
nership or corporation engaged in the 
business of buying milk, cream or butter fat 
for manufacture or sale to discriminate be- 
tween different .sections, localities, com- 
munities or cities by purchasing such 
commodities at a higher price or rate in one 
locality than is paid for the same com- 
modity by said person, firm, co-partnership 
or corporation in another locality, after 
making due allowance for any difference in 
the actual cost of transportation. It ap- 
pears that previous similar acts had con- 
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tained provisions relating to the intention 
or purpose of creating a monopoly or de- 
stroying the business of a competitor, but 
the act in question had “eliminated purpose 
as an element of the offense”. The.Supreme 
Court of Minnesota sustained the consti- 
tutionality of the act, but the judgment_of 
the Court below was reversed by the Su- 
preme Court of the United States, the 
holding being that the act in question was 
unconstitutional as impairing the private 
right of freedom of contract guaranteed by 
the Fourteenth Amendment to the Federal 
Constitution, although the high bidding of 
strong buyers tends toward monopoly, since 
the statute has no ‘reasonable relation to 
such bidding, previously regarded as bene- 
ficial to the public. After a thorough and 
intensive study of this case and the previous 
case of Central Lumbcr Co., supra, it is my 
considered judgment that the two cases are 
fundamentally irreconcilable, and definitely 
indicate a change of opinion on the part of 
a majority of the Federal Supreme Court 
as to the validity of legislation of this char- 
acter, directed toward what might be termed 
territorial discrimination or discrimination 
between two places within a State. In mak- 
ing this statement I am of course not un- 
mindful of the distinction which may be 
drawn between the two cases, to wit, that 
the Minnesota statute had eliminated pur- 
pose or intent to destroy the business of a 
competitor, and Mr. Justice McReynolds in 
delivering the opinion in the Fairmont 
Creamery Company case does allude to the 
fact that “the inhibition of the statute ap- 
plies irrespective of motive”. But he clearly 
states that the anticipated evil was “high 
bidding by some with purpose to monopolize 
or destroy competition”. (Emphasis added.) 
And he makes it very clear that in the 
opinion of the Court the unconstitutionality 
of the statute results from the fact that 
it has no reasonable relation to the antici- 
pated evil. The following quotation from 
the opinion gives the true rationale of the 
judgment of the Supreme Court: 

“‘Buyers in competitive markets must accom- 
modate their bids to prices offered by others, 
and the payment of different prices at different 
places is the ordinary consequent, Enforcement 
of the statute would amount to fixing the price 
at which plaintiff in error may buy, since one 
purchase would establish this for all points 
without regard to ordinary trade conditions. 

“The real question comes to this: May the 
State, in order to prevent some strong buyers 
of cream from doing things which may tend 
td monopoly, inhibit plaintiff in error from 
carrying on its business in the usual way here- 
tofore regarded as both moral and beneficial to 
the public and not shown now to be accom- 
panied by evil results as ordinary incidents? 
Former decisions here require a negative an- 
swer. We think the inhibition of the statute 
has no reasonable relation to the anticipated 
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evil—high bidding by some with purpose to 
monopolize or destroy competition. Looking 
through form to substance, it clearly and 
unmistakably infringes private rights whose 
exercise does not ordinarily produce evil con- 
sequences, but the reverse.’’ (Emphasis added). 


It is, therefore, not surprising that Mr. 
Justice Holmes dissented; and Mr. Justice 
Brandeis and Mr. Justice Stone joined in 
the dissent, but no dissenting opinion was 
filed, and no reference is made in the opin- 
ion of Mr. Justice McReynolds to the 
Central Lumber Company case, supra, al- 
though it was cited by counsel on each side 
of the case. Hence it is more or less a 
matter of conjecture as to what view the 
Supreme Court of the United States would 
now take of legislation of this kind, al- 
though the Central Lumber Company case 
was not overruled and so might be consid- 
ered as binding authority on the lower 
Courts considering statutes identical with 
or quite similar to the South Dakota Act. 
Of course, the fact that the earlier case 
involved a Selling statute and the later a 
buying statute is of no significance. 


[South Carolina Case] 


There is, however, another judicial deci- 
sion more directly involved here, and that 
is the well considered opinion of our own 
Supreme Court in the case of State v. Texas 
Company, 136 S. C. 200, 134 S. E. 211, re- 
lating to the original Sections 3536 and 3537, 
Code, 1922, Section 3536 being as above 
stated substantially identical with the Act 
of 1909. This case was decided August 9, 
1926, the opinion being delivered by Judge 
Stabler. It appears that the complaint there 
alleged in substance that the defendant for 
the purpose of destroying the business of a 
competitor in the City of Columbia sold 
and delivered gasoline to one of its cus- 
tomers at 19 cents per gallon when the pre- 
vailing market. price at that time in the 
City of Columbia was 20 cents per gallon. 
The case came on for trial before Judge 
Memminger, who directed a verdict for the 
defendant on the ground that the case was 
not one within the terms of the statute, 
“because it is alleged that the prices were 
lowered only at different points within the 
same city”. He also held that a verdict 
should be directed because there was failure 
of testimony on which a reasonable jury 
could find that the alleged conduct of the 
defendant was done with the intention of 
destroying a competitor’s business, and fur- 
ther that the evidence showed that the 
reduction or rebate in price by the defend- 
ant was a legitimate competitive reduction. 
Our Supreme Court affirmed the judgment 
of the Circuit Court, holding that Judge 
Memminger was correct in his direction 
of a verdict for the defendant on all the 
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grounds considered, except that if no other 
point had been raised the case. might have 
been one proper for submission to the jury 
on the question of intent “to injure or de- 
stroy a competitor’s business”, in that, 
“There was testimony tending to show the 
natural and actual results of the defendant’s 
course in reducing the price to be indicative 
of such intent.” I quote the following clear 
statement from the opinion of the Supreme 
Court: 


“The cases cited by the appcllant in support 
of its contention do not appear to be in point, 
as they discuss the merits of legislation designed 
to prevent the undue restriction of competition 
rather than present aids for the construction 
of the language of the statute. Authorities in 
‘point appear to be meager. This Court, how- 
ever. can only construe the statute according to 
its language, giving to the language a plain, 
common-rcense interpretation and to the words 
used their ordinary meaning. It is clear to 
the Court that, by its terms, the statute does 
not prohibit discrimination in prices as between 
different points in the same city, but does pro- 
hibit discrimination in prices as between differ- 
ent cities. The wisdom or unwisdom of the 
statute is not a matter for this Court to de- 
termine. It is the province of the Legislature 
to enact laws and of the Courts to construe 
them. In the present case we fee] that we 
would be going far beyond the bounds of judi- 
cial duty or right to hold that the language 
used by the Legislature in this statute could 
be construed to include discrimination in prices 
between different points in the same city.” 
(Emphasis added). 


[1927 Amendment] 


At the very next session of the General 
Assembly, to wit, the 1927 session, the act 
now before the Court was adopted, and it 
cannot be doubted that this act was in- 
tended to correct and enlarge the previous 
Act of 1909 so as to meet the decision in 
the Texas Company case, supra, and yet the 
1927 Act, probably through inadvertence, 
eliminates discrimination between different 
cities, and directs its shafts only against 
such discrimination “in the same city, town, 
section, community”. 

The 1927 Act illustrates what frequently 
happens where a previous statute is amend- 
ed, or repealed and another statute on the 
same subject substituted, and that is, errors 
and inaccuracies creep in. Here there are 
not only many verbal inaccuracies, but the 
Act may truly be said to abound in am- 
biguities, uncertainties and  obscurities. 
Some of these may indeed be disregarded 
as merely grammatical or rhetorical, while 
others may be eliminated by the application 
of the recognized canons of construction. 
But there are still others which seem to 
me to be fatal to the validity and consti- 
tutionality of the section. 


[Demurrer Raises Five Points] 


The demurrer to the amended complaint 
states in great detail the objections made 
to the constitutionality of the statute in 
question, but in the argument of counsel 
for the defendant these objections are re- 
duced to five points, each of-which will be 
considered and discussed by me as briefly 
as practicable. 


[Provisions Are Indefinite and Uncertain] 


The first point is that the provisions of 
the statute are indefinite and uncertain, and 
fail to define with reasonable certainty what 
acts are unlawful, but leave to speculation 
and surmise what actually comes within its 
prohibition; and hence that the statute is 
unconstitutional. I am of the opinion for 
the reasons hereinafter stated that this point 
is well taken. 

It will be. observed that while the act 
refers to discrimination between different 
purchasers of a commodity in general use 
(and gasoline is certainly such a com- 
modity) the only method of discrimination 
condemned by the statute is stated in sub- 
divisions (e) and (f) to be the sale of 
“such commodity at a lower rate to one 


purchaser in the same city than 
is charged for said commodity . . |. in 
another section of said city . . .” It, 


therefore, cannot be questioned that the 
statute does not condemn such discrimina- 
tion between purchasers in the same section 
ot a city, and the term “section” is nowhere 
defined in the statute. The word section, 
as used geographically, is a relative ex- 
pression, and its definite meaning depends 
upon the explanatory context. The Century 
Dictionary says that it is: “A part cut or 
separated, or regarded as separated from 
the rest; a division, a portion.” It is also 
further defined as “a distinct part of a 
country, or nation, community, class, or the 
like; a part of territory separated by geo- 
graphical lines .” McMillan’s Mod- 
ern Dictionary, a very recent work, defines 
the term “section” as a “part cut off, divi- 
sion; distinct part or portion’, and as 
“portion of territory rendered distinct by 
geographical, racial, or linguistic character- 
istics or the like”. 

Obviously a city might be deemed as 
divided into few or many sections, accord- 
ing to the plan on which the subdivision 
is made. For example, as applied to the 
City of Florence, the Atlantic Coast Line 
Railroad running to Charleston divides the 
city into what might be termed two sec- 
tions, the smaller area on the east side of 
the track being sometimes referred to as 
“East Florence”. Then of course the wards 
of the city are sections for political or 
governmental purposes. But this by no 
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means exhausts the application of the term 
section, for there are residential sections 
and business sections, colored sections, 
northern and southern sections, eastern and 
western sections, etc. And sections of one 
kind overlap on sections of another kind. 


As stated in one of the briefs of counsel 
for defendants, perhaps two purchasers 
having places of business side by side in 
the same block might be definitely regarded 
as being within the same section, but if they 
were separated even by a street this would 
be rendered uncertain. There being nothing 
in the statute to show what would consti- 
tute a section of a city it would be im- 
possible for one to say with any degree of 
certainty whether the act of a defendant in 
a particular case was lawful or unlawful. 
This fs not a matter that could be submitted 
to a jury because the Court would be un- 
able to lay down any standards for its 
guidance. 


Counsel for the plaintiff in the instant 
case must have been confronted with the 
same difficulty in construing the term. “sec- 
tion”, for they state in the amended com- 
plaint that the seven purchasers to whom 
gasoline was alleged to have been sold at 
the discriminatory price were all in different 
sections of the City of Florence, although 
they do not allege the location of these 
places of business or give any reason for 
the conclusion that they were in different 
sections. Surely it could not be contended 
that every place of business ipso facto con- 
stituted a section. Such a conclusion would 
not only read the term “section” out of the 
statute, but it would also disregard the 
underlying purpose of the statute to pre- 
vent discrimination between different terri- 
torial areas, because of the opportunity thus 
afforded to recoup losses made on account 
of lowering prices in one place by raising 
them in another place. 


It may be suggested that the term “sec- 
tion” as applied to a State was used in the 
act involved in the Central Lumber Company 
case, supra, but aside from the fact that the 
point was not raised there, it should be 
observed that this statute also used the very 
definite word, as did our 1909 Act, to wit, 
“city”, or “cities”, and did not deal with 
sections of a city. 


The case of Connally v. General Construc- 
tion Company, 269 U. S. 385, 70 L. Ed. 322, 
seems to me to be practically directly in 
point on the question under consideration. 
The following statement from this opinion 
as to the general governing principles com- 
mends itself as being highly just and rea- 
sonable: 


“That the terms of a penal statute creating 
a new offense must be sufficiently explicit to 
inform those who are subject to it what con- 
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duct on their part will render them liable to 
its penalties, is a well-recognized requirement, 
consonant alike with ordinary notions of fair 
play and the settled rules of law. And a stat- 
ute which either forBids or requires the doing 
of an act in terms so vague that men of com- 
mon intelligence must necessarily guess at its 
meaning and differ as to its application vio- 
lates the first essential of due process of law.’’ 


The act under consideration in the Con- 
nally case created an eight hour day for all 
persons emploved by or on behalf of the 
State, and further provided, subject to a 
penalty of fine or imprisonment, that not 


‘less than the current rate of per diem wages 


“in the locality where the work is per- 
formed” should be paid fo certain laborers, 
etc. The act was held unconstitutional in 
two respects, one being that it violates the 
first essential of due process of law by the 
use of the vague and indefinite term “lo- 
cality”. The Court says: 

“In the second place, additional obscurity is 
imparted to the statute by the use of the quali- 
fying word ‘locality.’ Who can say, with any 
degree of accuracy, what areas constitute the 
locality where a given piece of work is being 
done? Two men moving in any direction from 
the place of operation, would not be at all 
likely to agree upon the point where they had 
passed the boundary which separated the lo- 
cality of that work from the next locality. * * * 
In other connections or under other conditions 
the term ‘locality’ might be definite enough, 
but not so in a statute such as that under re- 
view imposing criminal penalties. Certainly, 
the expression ‘near the place’ leaves much to 
be desired in the way of a delimitation of 
boundaries; for it at once provokes the inquiry 
‘how near’? And this element of uncertainty 
cannot here be put aside as of no consequence, 
for, as the rate of wages may vary—as in the 
present case it is alleged it does vary—among 
different sections. The result is that the ap- 
plication of the law depends not upon a word 
of fixed meaning in itself, or one made definite 
by statutory or judicial definition, or by the 
context or other legitimate aid to its construc- 
tion, but upon.the probably varying impres- 
sions of juries as to whether given areas are 
or are not to be included within particular 
localities. The constitutional guaranty of due 
Process cannot be allowed to rest upon a sup- 
port so equivocal.’’ 


See also Cline v. Frink Dairy Company, 
274 U. S. 445, 71 L. Ed., 1146, U. S. v. Cohen 
Grocery Company, 255 U. S. 81, 65 L. Ed. 
516; and Lief v. Packard-Bamberger & Com- 
pany, Inc., decided by the New Jersey 
Supreme Court September 16, 1939. 

There are many other vague and indefi- 
nite terms used in Section 6626, one of them 
being the very word “locality” which is 
found in subdivisions (c) and (f), and an- 
other being the word “community”. Refer- 
ring to the latter subdivision, what possible 
definite meaning can be given to a section 
of a locality, or a section of a community, 
in the absence of any explanatory language? 


am 
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Among the cases cited by counsel for the 
plaintiff is that of Omaechevarria v. Idaho, 
246 U.S. 343, 62 L. Ed.,.763, which involved 
a statute prohibiting the grazing of sheep 
on the Federal public domain upon a range 
previously occupied by cattle. The point 
was there raised that the statute was too 
indefinite since it fails to provide for the 
ascertainment of the boundaries of a 
“range”. But the Court, speaking through 
Mr. Justice Brandeis, said: “Men familiar 
with range conditions and desirous of ob- 
serving the law will have little difficulty in 
determining what is prohibited by it.”, I 
think this case well illustrates the true gov- 
erning principles. The Legislature does. 
and should, frequently use the language of 
the people, and the ordinary meaning of the 
word “range” was well understood by those 
engaged in the cattle business. But in the 
case at bar the word “section” can have 
no such well understood meaning to those 
engaged in the oil business, or indeed any 
other class of people, in the absence of some 
explanatory or descriptive terms. 


Moreover, it seems to me that the term 
“section” would not only require defining 
and delimitation, but that a city or town 
could not be arbitrarily sectionalized, for 


obviously the sections would have to be’ 


created upon some basis which would con- 
stitute a reasonable relationship, to the evil 
sought to be corrected. 


[Statute Is Unreasonable, Arbitrary, and 
Capricious | 


The second point raised is that the statute 
is unreasonable, arbitrary and capricious in 
its effects, in that, the means selected for 
accomplishing the purposes referred to have 
no real and substantial relationship to the 
object sought to be obtained; and specif- 
ically that the act is unreasonable and 
arbitrary because it does not permit a 
vendor to charge different prices based upon 
the quantity sold or upon savings in costs 
of sales, other than cost of transportation. 


As will be seen by reference to subdivi- 
sion (g) of the 1909 Act, it was provided 
that due allowance should be made for the 
difference, if any, in the grade or quality, 
or quantity, and in the actual cost of trans- 
portation, while in the 1927 Act (Section 
6626) the words “or quantity’ are omitted. 
These words were contained in the bill as 
first introduced, but upon the third reading 


in the House of Representatives the author 


asked and obtained unanimous consent to 
amend ‘it by striking out the words “or 
quantity”, and this amendment was duly 
adopted. Hence there can be no doubt 
whatever of the Legislature’s purpose to 
eliminate the consideration of quantity. It 
will, therefore, be of interest to refer to the 


opinion in the case of State v. Texas Co., 
supra, wherein the Supreme Court sustained 
the Circuit Judge in directing a verdict for 
defendant “on the ground that the reduc- 
tions or rebates in price were legitimate 
competitive reductions based on the quantity 
sold and to meet inducements and reduc- 


tions given by other companies”. (Emphasis 
added.) 


It might perhaps be argued that since 
the statute uses the phrase “at a lower 
rate’, and not at a lower price, it was con- 
templated that some proportionate reduc- 
tion would be made, based on such matters 
as grade, quality, quantity, etc.; and this 
argument, if made, might have some force 
if the statute were entirely silent as to the 
elements to be considered in “making due 
allowance”. But manifestly where the 
statute states the elements all others are 
excluded. Exrpressio unius est exclusio 
alterius, Besides, the amendment of the 
bill by striking out the words “or quantity”, 
as above stated, demonstrates the legislative 
intent. 


It seems obvious that the abrogation of 
the right to make an allowance based on 
the quantity sold is clearly unreasonable, 
capricious and arbitrary; nor would it be 
in the public interest. The distinction be- 
tween a wholesale price and a retail price 
is universally recognized as a proper basis 
for a price differential. And manifestly a 
quantity sale, whether wholesale in the 
ordinary sense or not, would justify a lower 
price because of the lowered cost of hand- 
ling, the increased volume of business, and 
other obvious considerations. Yet if the 
act be construed according to its terms it 
would apply in cases where the smallest 
quantity is sold as well as the largest, and 
thus result in the fixing of a price without 
regard to one of the most important ele- 
mients involved, to wit, the quantity sold. 
Tt seems clear to me that this alone is suf- 
ficient to invalidate the act as lacking in 
due process of law. As the Court said in 
the case of Howle v. Mountain Ice Co., 176 
S.C. 41, 54, 165 S. E: 724, “at is a matter 
of common knowledge that prices to dif- 
ferent classes of customers” (referring to 
manufacturers and retailers) ‘vary accord- 
ing to varying conditions.” See also Great 
A. & P. Tea Co. v. Ervin (1938), 23 Fed. 
Supp. 70, and Mennen Co. v. Federal Trade 
Commission, 288 Fed. 774. 


[Statute Does Not Fix Price] 


The third point made by the demurrer 
is that the act deprives sellers of commodi- 
ties in general use of the right to meet com- 
petition, and the effect thereof is to fix 
prices below which commodities may not 
be sold. This point appears to be based 
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mainly upon an apparent ambiguity in the 
act which will be found in subdivision (f), 
and it will readily appear, by comparison 
with that subdivision in the 1909 Act, that 
the indefinite article “a” is used instead of 
some such expression as said or said party, 
and it is argued that the phrase “a person, 
firm, cOmpany, association or corporation,” 
must be literally construed to mean any 
person, firm, company, association or cor- 
poration, and that hence the effect of the 
act is to provide that any person, artificial 
or natural, who sells such a commodity in 
one section of a city at a lower price than 
is charged by any other person, artificial 
or natural, in another section of the city, 
violates the act. If this be true, then any 
price made by anyone in any section of a 
city, however high, would be the fixed price 
in all sections of the city, regardless of who 
made the sale—a result so absurd that it 
certainly cannot be assumed it was intended 
by the General Assembly. Counsel, how- 
ever, argue that the statute is thus shown 
to be a price fixing statute and is invalid 
on. the principles laid down in certain cases 
cited by them. It is also argued that the 
statute being a penal one the Court cannot 
vary its language, and I am, of course, 
mindful of the salutary general principles 
requiring penal statutes to be strictly con- 
strued, but the canons of construction cer- 
tainly allow the Court to consider the 
statute as a whole and to interpret its words 
in the light of the context. The statute 
being directed against discrimination be- 
tween purchasers in different sections, a 
seller obviously cannot discriminate between 
two purchasers unless he sells to both pur- 
chasers. To my mind, the context plainly 
indicates that the person, firm, company, 
association or corporation mentioned in 
subdivision (f) is the same person, firm, com- 
pany, association or corporation mentioned in 
subdivision. (a). This conclusion, in my 
judgment, does no violence to the language 
of the statute. Of course, the cumulative 
effect of all these inaccuracies is adverse to 
the validity of the statute, but I do not 
think this particular ground is well taken. 


[Presumption of Unfair Discrimination 
Is Not Conclusive 


The fourth point is to the effect that the 
statute in question establishes a conclusive 
presumption of unfair discrimination upon 
the mere sale of commodities at lower prices 
in one section of a city or town than in 
another. This point is based mainly on the 
proviso contained in Section 6626 and found 
in subdivision (g) thereof. Counsel for the 
defendant argued with much emphasis that 
the effect of this subdivision is to eliminate 
intent or purpose to injure or destroy the 
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business of a competitor and also to create 
an arbitrary and conclusive presumption as 
to what would constitute unfair discrimina- 
tion. It is true, that the proviso uses some 
rather general expressions which do not 
tend to aid the Court in giving some rea- 
sonable meaning to the statute as a whole, 
but I am unable to agree with counsel for 
the defendant that if the act were otherwise 
valid the proviso would be fatal. 

Indeed, it seems to me that one of the 
controlling principles in the construction 
of a proviso is that it shall be construed 
in the light of the provisions, of the body 
of the act. This particular proviso appears 
to be strictly a proviso,.and not merely an 
addition to the act. As stated in the case 
of Shealy v. S. A. L£. Ry., 131_S. ©.. 144,126 
S. E. 622, quoting from 25 R. C. L. 984, 
“The office of a proviso is either to except 
something from the enacting clause or to 
qualify or restrain its generality or to ex- 
clude some ground of misinterpretation.” 
I think the instant proviso was intended 
to come under the last clause, to wit, to 
exclude some ground of misinterpretation, 
so as to show that the act covers imdirect 
price discrimination by way of rebates and 
the like as well as direct. And as suggested 
in one of the briefs, the proviso probably 
was inserted because of the position taken 
in the Texas Company case, supra, that there 
was no evidence tending to show that the 
effect of the alleged reduction in price was 
to injure or destroy to any appreciable ex- 
tent the business of a competitor; and par- 
ticularly because reference is made in Judge 
Memminger’s ruling “to a secret matter or 
rebate.” The use of the terms, “plan, 
scheme, device, or agreement,” appears to 
accord with this idea, At any rate it seems 
clear to me that the proviso must be read in 
the light of, and considered as controlled 
by, the words contained in subdivision (b), 
to wit, “for the purpose of injuring or de- 
stroying the business of a competitor.” 
Hence any plan, scheme, device or agree- 
ment (and these words, as so used, them- 
selves indicate a sinister purpose), made for 
the purpose of injuring or destroying the 
business of a competitor, and having that 
effect, would come within the terms of the 
act, according to the true intent and meaning 
of the proviso. 

Much argument is based on the fact that 
the Act of 1909, subdivision (b) related to 
the intentional purpose of destroying the 
business of a competitor, while the words 
“shall intentionally” were omitted in the 
1927 Act and the word “injuring” was in- 
serted. But I do not think the omission of 
the word “intentionally” really changes the 
meaning, for the word “purpose” conveys 
the same idea. (Of course, the omission of 
the word “shall” is grammatically bad but 
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has no legal significance). And I cannot 
agree that the validity of the act depends 
upon the purpose of totally destroying the 
business of a competitor, for it seems to me 
that ayuring or partially destroying such 
business would be sufficient. 

Does the proviso create an arbitrary pre- 
sumption? I do not think so, because it 
seems to me that a fair construction of the 
language used is that if such a plan, scheme, 
device or agreement actually affected to an 
appreciable extent the business of a com- 
petitor so that he could not-meet the com- 
petition, this would certainly be a partial 
destruction of his business, and would come 
within the evil intended to be inhibited, 
provided, such plan, scheme, device or 
agreement was made for the purpose of in- 
juring or destroying the business of such 
competitor. As has already been stated, 
there are expressions used in the proviso 
which could well be more definite and cer- 
tain; but I do not think this particular ob- 
jection to the statute should be sustained. 

Furthermore, I do not think that even 
if the proviso here were unconstitutional it 
would necessarily vitiate the remainder of 
the act, if it were otherwise valid. And I 
do not construe the amended complaint as 
really involving the proviso. It is true, it 
is alleged that the defendant entered into 
plans, schemes, devices or agreements re- 
sulting in discriminatory sales, but this 
manifestly is a mere legal conclusion of the 
pleader not based on any statement of facts, 
for there is no allegation showing the terms 
of, or any other information concerning, 
any such plans, schemes, devices or agree- 
ments. 


[Quesiton as to Excessive Penalties and 
Punishment Not Determined) 


The fifth and last point raised by the 
demurrer is that the drastic penalties pro- 
vided in Sections 6627 and 6631 for a vio- 
lation of Section 6626 are repugnant to the 
Federal and State Constitutions in imposing 
enormous and cxcessive penalties and pun- 
ishment out of just proportion to the nature 
of the acts forbidden. As was stated in 
the outset, Section 6627 provides for a pen- 
alty of not less than $500.00 nor more than 
$5,000.00 for each offense or sale under Sec- 
tion 6626. And Section 6631 imposes upon 
the Secretary of State the duty to revoke 
the permit of a corporation for even one 
- violation of Section 6626. It is argued that 
these penalties are so enormous and ex- 
cessive as to bring the case within the deci- 


sion of Ex Parte Young, 209 U. S, 123, 52 
L. Ed. 714; while on the other hand, counsel 
for the plaintiff contend that the principles 
controlling are laid down in Water-Pierce 
Oil Co. v. Texas, 212 U.S. 86, 53 L. Ed. 417. 
It occurs to me, however, that this matter 
cannot properly be considered in the light 
of the views heretofore expressed by me 
to the effect that Section 6626 must be de- 
clared unconstitutional upon points one and 
two above discussed. Where the Court is 
dealing with an act definite and certain in 
its terms and so framed as to have a real 
and substantial relationship to the public 
purpose sought to be accomplished penal- 
ties might well be sustained which would 
be deemed enormous and excessive under a 
statute of different character. I am, there- 
fore, of opinion that the fifth point cannot 
now be determined. 


Many cases cited by counsel for the re- 
spective parties have not been discussed 
by me, although I have tried to give due 
consideration to all of them. Nor have I 
discussed some merely collateral matters 
which perhaps might throw more or less 
light on the main questions, but have con- 
fined myself to the discussion of what 
seemed to me to be matters of outstanding 
importance, realizing that even then this 
order would be quite long. 


If any legislation is required in the public 
interest for the prevention of unfair price 
discrimination in the sale of commodities 
in general use, this is, of course, a matter 
for the legislative department. Ard I have 
not overlooked the salutary principle that 
every presumption is in favor of a legisla- 
tive enactment; and that to declare an act 
unconstitutional may not lightly .be done, 
but that its invalidity must appear beyond 
a reasonable doubt. Yet even if the Gen- 
eral Assembly endeavors to provide a 
method for the purpose of preventing some 
real or supposed evil its action cannot be 
sustained by the Courts unless it conforms 
to the fundamental law of the land. It is, 
therefore 


[Demurrer Sustained] 


Ordered that the demurrer be, and it is 
hereby, sustained as the statute in question 
violates both the State and Federal Consti- 
tutions in the particulars set forth herein. 
Tas * 

[Complaint Dismissed] 


Further ordered that the amended com- 
plaint be, and it is hereby dismissed. 
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[7 56,066] Opinion of Assistant Attorney General of Kentucky. 


By Assistant Attorney General Guy H. Herdman. Addressed to Commerce Clearing 
House, Inc., October 16, 1940. 


The Kentucky Fair Trade Act prohibits a retailer from wilfully and knowingly | 


selling merchandise, at a price les¢ than that specified in a fair trade contract, although 
the retailer may not be a party to the contract. 


I have your letter of ‘the 15th regarding Doran & Co. v. R. H. Macy & Co. case was 
my opinion of September 13, 1940, given since overruled by the Supreme Court of 
Miss Ethel R. Lebus of Lexington, Ken- New York in the case of Bourjois Sales 
iucky, tegarding the construction of the Corp. v. Dorfman, 273 N. Y. 167, 7 N. E. 
Unfair Practice Act of 1938 and especially * (2d) 30, also reported in 110 A. L. R. 1411, 
§2 of this Act which is §4748i-2 of the the Supreme Court of New York following 
Statutes. the Supreme Court of the United States 

In that opinion I advised Miss Lebus that decision in the case of Old Dearborn Distrib- 
if she did not buy direct from the manufac- wting Co. v. Seagraves Distilleries Co., 299 
turer that she would not be subject to the U.S. 183, 57 Supreme Court 139, 106 A. L. 
Act, although this section does provide that R. 1476. 
it shall cover a person advertising, offering While the Court of Appeals of Kentucky 
for sale, or selling, although not a party to has never had this Act before it, I believe 
the original agreement or contract to pur- that they will follow the New York deci- 
chase. sion and the decision of the United States 

This Act has never been’construed by our Supreme Court in the same matter, so I 
courts and I had’assumed, following a case will have to withdraw my opinion given 
of New York and without a subsequent in- Miss Lebus and I am sending her a copy 
vestigation, that this Act was unauthorized of this, which would forbid her if she wil- 
restriction upon the disposition of one’s fully and knowingly sold these goods at a 
own property, there being no direct contract price less than the contract price with the 
between the manufacturer or distributor and manufacturer and original purchaser, and 
the person selling. knowing of said contract would be bound 

I followed the: New York court which by that contract as to its terms, although not 
held this Act unconstitutional in New York, a party to it. 
and it is the same identical Act as in Ken- I am glad ‘to make this correction and it 
tucky, in the case of Doubleday-Doran & Co. was done upon an assumption that a fur- 
vu. R. FI. Macy & Co., 269 N. Y. 272,199 N. E. ther investigation proved had been over- 
409.. IT find, however, since your letter, upon ruled. 
further investigation that this Doubleday- 
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[J 56,067] United States v. Benjamin Gold, and others. 


United States Circuit Court of Appeals for the Second Circuit. No. 81—October 
Terni, 1940. Argued October 8, 1940. Decided November 4, 1940. 


Appeals from judgments of conviction of the District Court for the Southern District 
of New York for a conspiracy under the Sherman Act. 


Convictions of members of a labor union of fur workers for violation of the Sherman 
Anti-Trust Act by reason of a conspiracy in restraint of trade are reversed on the ground 
that, although the defendants intended to stop the marketing of the services of three firms, 
the operations of these firms were not shown to have been upon a large enough scale to 
make their cessation afiect market conditions in New York. Unless the strike is so wide- 


spread as to affect prices or supply, it is not restraint of trade, even though it is directed 
against the marketing of goods or services. 


There may be a restraint of trade in services as well as in goods. 


Before: L. Hann, Swan and Aucustus N. Hann, Circuit Judges. 
Kenneth E. Walser for the appellants. 


Berkeley W. Henderson for the appeliee. 
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U. S. v. Gold, et al. 


[Evidence Supports Verdict of Conviction] 


_ L. Hann, C. J.: These appeals are from 
judgments of conviction of the accused for 
a conspiracy to restrain trade in violation of 
the Sherman Act. The only question we 
shall consider is whether the evidence sup- 
ports the verdict, the facts which the jury 
might have found to be proved being as 
follows. About ninety per cent of the 
manufacturers of fur garments in the United 
States do their business in the City of New 
York, buying the raw skins from dealers 
who have imported themfrom foreign 
countries and other states. The first process 
of manufacture is dressing and dyeing which 
the manufacturer ordinarily does not do 
himself; he contracts for this service with 
dressers and dyers who have their own 
factories and employ their own workmen 
and most of whom are in New Jersey. Thus 
skins must cross the state line twice before 
they return to the manufacturers to be 
cut and sewn. At the time of the con- 
spiracy, the year 1932, the Needle Trades 
Workers’ Industrial Union, a large nation- 
wide union, had established itself in the fur 
business in New York, though its hold 
there was as yet small. Most of the busi- 
ness had already been unionized by the 
International Fur Workers, another large 
union; the rest was not unionized at all. 
The Needle Workers started a campaign to 
bring the whole industry within their union, 
including not only employees of the manu- 
facturers but of the dressers and dyers as 
well. Among the dressers and dyers were 
three large firms in Newark, New Jersey: 
A. Hollander and Son, Joseph Hollander 
Inc., and Philip A. Singer & Brother. All 
of these operated non-union plants, and the 
officers of the Needle Workers—the accused 
at bar—directed their main attack against 
them, striving to compel them to employ 
only the union’s own members. The means 
they used to accomplish this were in general 
to picket the factories and persuade em- 
ployees to join the union, to warn the New 
York manufacturers not to send their skins 
to them to be dressed and dyed and to 
direct their own members in the New York 
manufacturers’ plants to refuse to work up 
any skins dressed and dyed by the offending 
three firms. There was abundant evidence 
from which a jury could find that this 
three-fold attack was carried out with utter 
lawlessness and violence; and there can be 
-no question that if the strikers did in fact 
restrain trade within the meaning of the 
Sherman Act, the restraints used were “un- 
reasonable” to the last degree. 
[Apex Case] 


The case was tried before the decision of 
the Supreme Court in Apex Hosiery Co. v. 
Leader, 310 U. S. 469, before which it had 


_ case, 


been quite commenly supposed that the 
Sherman Act covered, not only concerted 
action intended to control prices or supply, 
or resulting in such control, but generally 
all action which so far affected interstate 
commerce as to be within the constitutional 
power of Congress at all; that is, that Con- 
gress in the Sherman Act had meant to 
exercise its power as broadly as possible. 
This view the court repudiated in the dper 
Its reasoning was that the act had 
been passed only to implement the com- 
mon law as to restraints of trade; and that, 
although it imposed its own liabilities, civil 
and criminal, besides providing remedies for 
their breach, nevertheless it took the com- 
mon law as its model, creating federal rights 
and duties fashioned after existing precedents. 
So much the court had often said before, 
and the new contribution was that, turning 
to those precedents, it now held that the only 
restraints forbidden were those which limited 
competition in “business and commercial 
transactions,” and which “tended to restrict 
production, raise prices or otherwise control 
the market to the detriment of purchasers 
or consumers of goods and services,” p. 493. 
These were no chance words; they were 
the burden of the reasoning by which the 


- court affirmed a reversal by the circuit court 


of appeals. For example, the contracts 
must be “for the restriction or suppression 
of competition in the market, agreements to 
fix prices, divide marketing territories, ap- 
portion customers, restrict production and 
the like practices, which tend to raise prices 
or otherwise take from buyers or customers 
the advantages which accrue to them from 
free competition in the market” (p. 497), 
Again, “restraints upon competition have 
been condemned only when their purpose 
or effect was to raise or fix the market 
price” (p. 500). See also pp. 501, 507, 512. 
Mere restraints upon transportation of 
goods across state lines were therefore not 
enough; they must be in execution of a 
plan to restrict market competition. or that 
must be their necessary result. Further- 
more, the argument was necessary to the 
decision because not only had the “sit- 
down” strikers entirely stopped the manu- 
facture of goods, 80 per cent of which would 
have gone into interstate commerce; but 
their leader expressly refused to allow any 
finished goods—of which there was a large 
amount on hand—to leave the factory. It 
was a complete answer to these wrongs— 
which the court condemned without stint— 
that the plaintiff had not shown that the 
strike had had any substantial commercial 
effect upon either the prices at which the 
goods were sold or the supply upan the 
market, and that they had not prejudiced 
consumers in any other way. 
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[Marketing Not Interfered With] 


So far as concerns the skins themselves, 
the case at bar is even weaker; for, although 
the accused tried to stop any raw skins 
from crossing from New York ‘to New 
Jersey to be dressed and dyed by the 
Hollanders and Singer and from returning 
to New York to be cut and sewn, they did 
not by so doing interfere with marketing 
of any kind. Dressing, dyeing, cutting and 
sewing are all processes in the manufacture 
of garments; the skins were not sold to 
the dressers and dyers, nor were they resold 
by them to the manufacturers; moreover, 
so far as appears, the price and supply of 
the resulting :garments were not in fact 
affected by the strike. . We may assume 
arguendo that, if the dealers had sent the 
skins to the dressers and dyers and sold 
them to the manufacturers from the dress- 
ing and dyeing plants, a combined refusal 
to work up such skins—if “widespread” 
enough to affect prices or supply—would 
have been in “restraint of trade”; but there 
is no evidence in the record that any part 
of the business was done in that way. 


[Market Conditions Not Affected| 


Nevertheless, there may be a restraint of 
trade in services as well as in goods, and 
the argument we have just made will not 
hold as to the service of dressing and dye- 
ing. We must not indeed confuse the serv- 
ices to their employers of the employces of 
the Hollanders and Singer with the services 
of thé Hollanders and Singer to the manu- 
facturers. There can be no question that 
the accused intended to acquire a monopoly 
of the whole supply of the services rendered 
by the employees; that is indeed the object 
of most unions. But the court in the Apex 
case expressly declared that the Sherman 
Act did not cover any restraint of competi- 
tion in such services (pp. 502, 503) and we 
must therefore disregard any effect upon 
them which the accused may have intended 
or caused. Coming then to the service of 
the dressers and dyers, they picked up the 
skins in New York, dressed and dyed them 
in New Jersey and returned them to the 
manufacturers in New York; and, as all this 
was done by a single contract, they must 


be held to have sold to the manufacturers 
a service in substantial measure interstate. 
The accused therefore restrained the “mar- 
keting” of an interstate service, as they did 
not restrain the “marketing” of the skins 
themselves. It is true that their purpose 
was not to control prices or supply; they 
were indifferent to these except as a sanction 
for bending the three obdurate firms to 
their will. But purpose is never an excuse 
in these cases; only the intent of the accused, 
or the necessary result of his conduct, 
counts, and it would appear enough that 
here they intended to stop all “marketing” 
of service. So far, therefore, the case at bar 
is on all fours with a number of earlier 
decisions, except that they dealt with goods 
instead of services. Loewe v. Lawlor, 208 
U. S. 274; Duplex Printing Press Co. v. 
Deering, 254 U. S. 443; Coronado Coal Co. v. 
United Mine Workers, 268 U. S. 295; Bedford 
Cut Stone Co. v. Journeymen Stone Cutters’ 
Association, 274 U. S. 37. Nevertheless there 
was one element lacking which was present 
in the decisions just cited, and which the 
court thought crucial in the Apex case. 
Although the accused at bar intended to 
stop the marketing of the services of the 
three recalcitrant firms, the operations of 
those firms were not shown to have been 
upon a large enough scale to make their 
cessation affect market conditions in New 
York. That that is now an essential element 
appears from the following extract out of 
the opinion in the Apex case: “It will be 
observed that in each of these cases where 
the Act was held applicable to labor unions, 
the activities affecting interstate commerce 
were directed at the control of the market 
and were so widespread as substantially to 
affect it” (p. 506). That can only mean 
that unless the strike is so “widespread” as 
to affect prices or supply, it is not “restraint 
of trade,” even though it is directed against 
the “marketing” of goods or services. It 
is certainly not for us to say how far the 
four decisions cited lend themselves to such 
a distinction; the court itself was not unani- 
mous upon the point. We have only to 
follow the decision made. 


[Convictions Reversed] 
Convictions reversed. 


[7 56,068] Opinion of Attorney General of Oregon. 


By Willis S. Moore, First Assistant to I. H. Van Winkle, Attorney General. Addressed 


to District Attorney, Benton County, August 30, 1940. 


Barbers are not engaged in commerce or in food commerce within the meaning of 


the Oregon Anti-Price Discrimination Act. 
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Dikeou, et al. v. Food Distributors Ass’n 


[Question] 

Under date of August 27, 1940, you re- 
quest me to advise you if barbers of a cer- 
tain locality orecommunity are subject to 
the provisions of chapter 215, Oregon Laws, 
1937, relating to unfair competition and dis- 
crimination. 

“In other words, are barbers, as such, 
engaged in ‘services or output of a service 
trade’ as defined by said Chapter, and sub- 
ject to the provisions of said act?” 


[Statutes] 


Chapter 215, Oregon Laws, 1937, com- 
monly known as the Fair Trade Act, re- 
lates to unfair competition and discrimination, 
and makes unlawful certain discriminations 
in price, in the sale of commodities, and in 
the price of services or output of a service 
trade, or in services or facilities furnished 
or in payment for services or facilities to 
be rendered in the sale of commodities in 
the course of trade or commerce. 

The term “commerce” is defined as mean- 
ing trade or commerce within this state, 
exclusive of “food commerce.” This defini- 
tion does not enlighten us as to the meaning 
of the word “commerce.” 

In 11 American Jurisprudence, page 7, sec- 
tion 3, the term “commerce” is defined as 
follows: 

‘te * * As used in the Constitution, the word 
is the equivalent of the phrase ‘intercourse for 
the purpose of trade’ and comprises every 
species of commercial intercourse. It includes 
the purchase, sale, and exchange of commodities, 
the transportation of persons and property by 
land and water, and all the instrumentalities 
by which such intercourse is carried on. Stated 
in another way, it has been said that the term, 


as used in the Constitution, includes the fadt 
of intercourse and of traffic ana the subject mat- 
ter of intercourse and traffic. * * # 


_ Section 2 of the act contains the follow- 
ing, among other provisions: 


“(a) It shall be unlawful for any person en- 
gaged in commerce and/or food commerce, in 
the course of such commerce, either directly or 
indirectly, to discriminate in price between dif- 
ferent purchasers of commodities, or services or 
output of a service trade, of like grade and 
quality or to discriminate in price between 
different sections, communities or cities or por- 
tions thereof or between different locations in 
such sections, communities, cities or portions 
thereof in this state, where the effect of such 
discrimination may be substantially to lessen 
competition or tend to create a monopoly in any 
line of commerce, or to injure, destroy or pre- 
vent competition with any person who either 
grants or knowingly receives the benefit of such 
discrimination, or with customers of either of 
thenrs tt" it? 


Other sections of the act contain like 
prohibitions beginning with the same limi- 
tation, to-wit: 

“Tt shall be unlawful for any person engaged 
in commerce and/or food commerce,”’ * * *. 


[Decision] 

It is my opinion that barbers are not 
engaged in commerce or in food commerce, 
and that the provisions of said chapter 215 
do not apply to them. 


The term “or services or output of a 
service trade” relates to services or output 
of a service trade in commerce or food 
commerce. 


[156,069] James Dikeou and Peter Dikeou, copartners, d.b.a. Dikeou Brothers v. 
Food Distributors Association, a Colorado Corporation. 


‘Colorado Supreme Court. No. 14547. Decided November 12, 1940. 
Error to the District Court of the City and County of Denver. 
The “cost of doing business” for purposes of the Colorado Unfair Practices Act— 


not a price-fixing statute—is determined by application of a standard of “reasonableness,” 
rather than by fixation of an arbitrary figure, but violation of the Act occurs where 
departure from reasonable standards in ascertaining cost is characterized by bad faith, 
evidenced by the arbitrary and theoretical basis selected as a standard; and the resulting 
injuries to competition may be presumed to have been intentional, particularly where 
price reductions were widely advertised and defendant vendors refused to cooperate in 
conferences seeking to establish the cost basis. 


Court En BANC; BuRKE, Justice, dissenting; Hittrtarp, Chief Justice, not participating. 


E. V. Holland, Esq., Max Zall, Esq., for plaintiffs in error. 
Messrs. Quiat, Ginsberg & Creamer, for defendants in error. 
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[Issue] 


Bock, J.: The question here presented is 
whether plaintiffs in error, to whom we 
will herein refer as defendants, wholesalers 
in the tobacco business, sold cigarettes below 
their cost, with intent to injure competitors 
and destroy competition, in violation of 
chapter 261, Session Laws of 1937, desig- 
nated as the Unfair Practices Act. The 
trial court found that they did and accord- 
ingly entered a decree and judgment en- 
joining them from such further practices. 
Defendants, seeking reversal, have sued out 
a writ of error, The pertinent sections of 
the act here involved are as follows: 


“Section 3. It shall be unlawful for any per- 
son, partnership, firm, corporation, joint stock 
company, or other association engaged in busi- 
ness within this State, to sell, offer for sale or 
advertise for sale any article or product, or 
service or output of a service trade for less 
than the cost thereof to such vendor, or give, 
cffer to give or advertise the intent to give away 
any article or product, or service or output pf a 
service trade for the purpose of injuring com- 
petitors and destroying competition and he or it 
shall also be guilty of a misdemeanor, and on 
conviction thereof shall be subject to the pen- 
alties set out in Section 11 of this act for any 
such act. 


“(a) The term ‘cost’ as applied to production 
is hereby defined as including the cost of raw 
materials, labor and all overhead expenses of 
the producer; and as applied to distribution 
“cost’ shall mean the invoice or replacement cost, 
whichever is lower, of the article or product to 
the distributor and vendor plus the cost of 
doing business by said distributor and vendor. 


“(b) The ‘cost of doing business’ or ‘overhead 
expense’ is defined as all costs of doing business 
incurred in the conduct of such business and 
must include without limitation the following 
items of expense: labor (including salaries of 
executives and officers), rent, interest on bor- 
rowed capital), depreciation, selling cost, 
maintenance of equipment, delivery costs, credit 
losses, all types of licenses, taxes, insurance and 
advertising.”’ 

“Section 5. In any injunction proceeding or 
in the prosecution of any person as officer, di- 
rector or agent, it shall be sufficient to allege 
and prove the unlawful intent of the person, 
firm or corporation for whom or which he acts. 
Where a particular trade or industry, of which 
the person, firm or corporation complained 
against is a member, has an established cost 
survey for the locality and vicinity in which the 
offense is committed, the said cost survey shall 
be deemed competent evidence to be used in 
proving the costs of the person, firm or corpora- 
tion complained against within the provisions of 
this act.’’ 

“Section 10. Any person, firm, private cor- 
poration or municipal or other public corpora- 
tion, or trade association, may maintain an 
action to enjoin a continuance of any act or 
acts in violation of sections 1 to 7, inclusive, 
of this Act and, if injured thereby, for the 
recovery of damages. If, in such action, the 
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court shall find that the defendant is violating 
or had violated any of the provisions of sections 


1 to 7 inclusiye, of this Act, it shall enjoin the 


defendant from a continuance thereof. It shall 
not be necessary that actual damages to the 
plaintiff be alleged or proved. * * *.’’ 


[Constitutional Issucs Not- Involved] 


The constitutionality of the act is not 
challenged, either in the briefs-or assign- 
ments of error. Substantially similar acts 
have been held by four state supreme courts 
not to be in violation of federal and state 
due-process-of-law clauses. I]”holesale To- 
bacco Dealers v. National Candy & Tobacco 
Co., 11.Cal. (2d) 634,82 P. (2d)-3; Asso- 


ciated Merchants v. Ormesher & Blodgett, - 


107 Mont..530, 86 P. (2d). 1031; Rust. v: 
Griggs, 113 S. W. (2d). 733, 86 U. of Pa. L: 
Rev. 780; State v. Langley, 53 Wyo.-332, 84 
P. (2d) 767. It has been said that the true 
purpose of acts of this character was to 
eliminate destructive price competition and 
the economic effect of the sale of “loss 
leaders.” It also has been argued that free 
competition may as easily be destroyed by 
the unfair practices of below-cost selling 
as by combinations in restraint of trade. 
Whether such arguments are sound or such 
legislation is wise or unwise, is solely a 
problem for the law makers. It is not neces- 
sary to cite the numerous authorities which 
have so held. 


[Right to Sue] 


The first contention of counsel for de- 
fendants is that defendant in error, which 
we hereafter designate as plaintiff, lacks the 
legal capacity to institute and maintain this 
action, which may be brought under section 
10, supra, by “any person, firm, private cor- 
poration or municipal or other public corpo- 
ration, or trade association.” Plaintiff is a 
nonprofit corporation organized under our 
laws, particularly chapter 41, section 174, 
35 C. S. A., the pertinent part of which is 
as follows: 


“Corporations, associations, and societies (not 
for pecuniary profit) founded under this chapter, 
shall be bodies corporate and politic by the name 
stated in such certificate, and by that name 
they and théir successors shall and may have 
succession, and shall be persons in law capable 
of suing and being sued; * * *" 


This is sufficient authorization for the main- 
tenance of this action, whether plaintiff be 
classed as a private corporation or an asso- 
ciation. There is no merit to this contention. 


[Determination of “Cost of Doing Business’] 


There is no dispute concerning the price 
at which the cigarettes were sold by de- 
fendants, or the cost price to them as fixed 
by the manufacturer. The controversy 
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arises primarily over the question of “cost 
of doing business,” within the meaning of 
the act. The term “cost,” as applied to dis- 
tribution, is defined in the act as “the in- 
voice or replacement cost, whichever is 
lower, of the article or product to the dis- 
tributor and vendor plus the cost of doing 
business by said distributor and vendor.” 
It is this plus item with which we here are 
largely concerned. The validity of sales of 
popular brands of cigarettes, such as Cam- 
els and Luckies, to the retail trade, under 
a caSh-and-carry arrangement, at $1.12 per 
carton, is challenged. The invoice cost to 
defendants was $1.25 per carton, less a ten 
per cent trade discount, making the invoice 
price $1.125. If there was payment within 
ten days, there was a cash discount of two 
per cent, making the cost price per carton 
$1.1025. The same cash discount was en- 
joyed by all competitors. This item of cash 
discount was challenged by plaintiff as not 
permissible in figuring the cost of the ar- 
ticle sold. The evidence shows that this 
item of cash discount in accounting practice 
is generally regarded as a financial manage- 
ment income, not a reduction of the cost of 
goods, but as a compensation for interest 
on borrowed money, interest on invested 
capital and, to some extent, an offset against 
credit losses. Of course, if the two per cent 
discount is deducted from the cost it would 
not be treated as income. Defendants at 
the trial did not disclose their bookkeeping 
methods by presenting their books and 
showing therefrom how the two per cent 
cash discount was treated. All they did, for 
the purpose of the trial, was to introduce 
a survey covering the period from January 
1 to February 10, 1939, which did not reflect 
their bookkeeping methods, and was ad- 
mittedly in conflict therewith. Whether 
there are any merits to the contentions of 
the parties relative to this item, since this 
is a comparatively recent law and still in 
the experimental stage, out of an abundance 
of caution, we presume, for the purposes of 
this case only, that .the cash discount item 
should be credited to the cost price of the 
article, which in this event is $1.1025 per 
carton. Our next problem is to add to this 
item the “cost of doing business,” in order 
to determine the full cost, under which 
defendants were forbidden to sell. If the 
“cost of doing business,” plus the purchase 
price paid the manufacturer, is a fraction 
less than the sale price of $1.12 per carton, 
the sale would not be below cost. It is 
asserted by defendants that the “cost of 
doing business” in their cash-and-carry de- 
partment was 1.13 per cent. They add to 
this the cost of the article, $1.1025, which 
makes the total cost $1.1138, leaving a 
margin of profit of .0062. If this evidence 


deserves credence, defendants were not sell- 
ing cigarettes below cost. The trial court 
found otherwise. Was this finding sustained 
by the evidence? We think it was. This 
evidence is predicated solely upon a survey 
made by a registered accountant, not by a 
certified public accountant, of the business 
of defendants for the period before men- 
tioned. The business is conducted on a 
fiscal period commencing June 1 and ending 
May 31. During the fiscal year, May 31, 
1937, to May 31, 1938, this accountant made 
at least four financial statements for de- 
fendants, but none of them was placed in 
evidence at the trial. In these statements 
he did not break down the business into 
service and cash-and-carry departments. 
Neither the books of defendants nor the 
departments were separated in that way. At 
the time of trial, in March, 1939, he had 
not filed an income report for the fiscal 
year ending May 31, 1938, although it would 
be ready within the next few days. His 
survey was based on a theoretical .separa- 
tion of the service and cash-and-carry de- 
partments, although no such actual separation 
of the business existed. Based upon gross 
income, he allocated to the service depart- 
ment eighty per cent and to the cash-and- 
carry department twenty per cent on the 
total “cost of doing business.” Relative to 
the survey for the period between January 
1 and February 10, 1939, he testified on 
cross examination that this survey was pre- 
pared for the purposes of this case only, 
and he declined to say that the facts as 
found would be good for the entire year. 
He admitted errors in the survey, in failing 
to charge to the cash-and-carry department 
any part of the advertising cost, truck ex- 
pense and truck depreciation. He admitted 
that he did not allocate to the cash-and-carry 
department twenty per cent of the total 
cost of doing business as applied to office 
salaries, executive salaries and lighting ex- 
pense, He admitted that although cash- 
and-carry sales for the period amounted to 
twenty-six per cent, he used twenty per 
cent as being cash-and-carry in the appor- 
tionment of the expense. No records of 
any kind were kept to show the actual expense 
of the theoretically separated departments. 
Other inconsistencies and discrepancies ap- 
pear in the evidence, and although a number 
of errors materially affecting his computa- 
tions as to the cost of doing business were 
admitted, no attempt was made to correct 
them. That this survey was clearly theo- 
retical and arbitrary is disclosed by the 
record. It was entitled to very little weight 
in the determination of the “cost of doing 
business” within the meaning of that phrase 
as used in the act. In opposition to this 
testimony, the following appears in the rec- 
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ord: Defendants were, and still are, mem- 
bers of the National Tobacco Distributors 
Association. One of the defendants, a mem- 
ber of the partnership, was president of the 
Colorado division of this associatign, and 
as such he sent a letter, dated April 2, 1938, 
to the Colorado distributors, in which he 
refers to a survey taken by this group, 
stating therein: “Based on a survey of a 
number of financial statements of the whole- 
sale tobacco distributors of Colorado, we 
ascertained that the minimum average cost 
of doing business is 4%.” It was urged in 
this letter that distributors conform to this 
law. There is no evidence that the cost of 
doing business has decreased since April 
2, 1938. This same association, a week 
prior to the trial, made another survey of 
the cost of doing business by wholesale 
tobacco dealers in Denver, and at a subse- 
quent meeting arrived at a cost of ‘doing 
business for Denver and vicinity of three 
per cent of gross sales for delivered mer- 
chandise and two per cent for cash-and- 
carry merchandise, based upon this survey, 
which disclosed that these adopted per- 
centages were based upon the minimum 
cost of doing business by any distributor 
in this vicinity. 


[“Reasonableness” as Basis] 


Counsel for defendants cite the case of 
Associated Merchants v. Ormesher, supra; as 
authority on the meaning of the term 
“cost” under a similar act. It was urged 
in that case that under the statute, defini- 
tions of the terms used were too vague and 
indefinite to afford a proper basis for a 


determination of the “cost of doing busi- 
ness” so as to satisfy constitutional require- 
ments. In passing upon this question the 
court approved the following language from 
the opinion in State v. Langley, supra: 


“Hence, in the absence of provisions to the 
contrary, we must presume that the legislature 
did not intend to prescribe that the cost must 
be absolutely exact, and that it must be based 
upon the precise method of accounting which 
any one merchant might adopt, but meant, by 
‘cost,’ what business men _ generally mean, 
namely, the approximate cost arrived at by a 
reasonable rule. Hence, if a particular method 
adopted by a merchant cannot, under the facts 
disclosed, be said to be reasonable, and does not 
disclose an intentional evasion of the law, the 
method so adopted should be accepted as cor- 
rect. In other words, all that a man is required 
to do under the statute is to act in good faith. 
(Hiygrade Provision Co. v. Sherman, 266 U. S. 
497,45 Sup. Ct. 141, 69 L. Ed. 402.) In that view 
of the case, the standard set by the legislature 
is virtually reduced to one of ‘reasonableness.’ 
And it is held that ‘reasonableness’ as ‘the 
standard of an act, which can be determined 
objectively from circumstances, is a common, 
widely-used, and constitutionally valid standard 
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in law.’ (People v. Curtiss, 114 Cal. App. 
[Supp.] 771, 300 Pac. 801, 805, and cases cited.)’’ 


This, in our opinion, is a fair statement and 
meets with our approval. 


[Absence of Good Faith] 


There is no contention here that the cost 
must be absolutely exact. Good faith, how- 
ever, is necessary. The evidence warrants 
a finding of lack of good faith in the instant 
case. This involves also the reasonableness 
of the theoretical separation of the service 
department and the cash-and-carry depart- 
ment in ascertaining the cost of doing busi- 
ness. This separation is‘seriously challenged 
by plaintiff. The Montana case cited above 
holds that what is meant by “cost” is “what 
business men generally mean, namely, the 
approximate cost arrived at by a reasonable 
rule.” 


[Substantiality of Evidence] — 


Plaintiff produced a certified public ac- 
countant who had had twenty years ex- 
perience in a wholesale tobacco business 
and with other business firms in Denver, 
whose testimony is not seriously contro- 
verted. It is to the effect that since there 
was-no actual separation of the two depart- 
ments, and no separate account kept of 
each department, the survey submitted by 
defendants is theoretical and arbitrary, and 
does not produce an accurate department 
division of the business, where, as here, it 
was carried on under one roof, with one 
single inventory, with no attempt at separa- 
tion of the merchandise, and employees 
serving all customers, whether cash-and- 
carry or not. In his opinion, the method of 
allocating cost, by the accounting of de- 
fendants, was not according to proper and 
accepted accounting practices; that he would 
not, as a certified public accountant, nor 
did he believe would any other certified 
public accountant, certify such survey as 
a correct statement of cost. In view of the 
admitted inconsistencies and discrepancies 
appearing in the evidence of accountant for 
defendants, and by reason of the testimony 
of the certified public accountant who ap- 
peared for plaintiff, the court,-as trier of 
the facts, was justified in disregarding this 
survey of defendants, made under the cir- 
cumstances above narrated. From this evi- 
dence the court also could properly reach 
the conclusion that the cost of the cash- 
and-carry department, based on this survey, 
was not “what business men generally 
mean, namely, the approximate cost arrived 
at by a reasonable rule,” and that .its promul- 
gation was not in good faith. What, then, 
is defendants’ cost of doing business, as 
derived from the record? The survey made 
for them does show, taking into considera- 
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tion their entire sales and the business oper- 
ated as one unit, 3.3 per cent as the cost 
of doing business for the period covered. 
Taking this figure as the overhead expense 
would make the cost of cigarettes per car- 
ton approximately $1.14, or two cents per 
carton over the selling price. In this situa- 
tion the court was warranted in finding 
that defendants were selling cigarettes be- 
low cost. If the evidence were undisputed, 
that defendants were not selling below cost, 
or if the trial court had so found from the 
evidence, our problem probably would be 
different. That this margin“is important in 
the determination of the “cost of doing 
business” is indicated by the claim of de- 


fendants, that under their survey they were - 


making a profit in the cash-and-carry de- 
partment of .0062 per cent. This is not a 
case in which, owing to the peculiar and 
favorable circumstances of a business, such 
as commercial location, the cost of doing 
business is a substantial margin lower than 
exists in the industry generally in the 
vicinity involved. 


[Injury Effected] 


Counsel for defendants contend that there 
is no evidence to sustain the findings that 
the selling below cost was done with the 
intent to injure competitors or to destroy 
competition. It is.a reasonable inference 
from the evidence that defendants knew 
that they were violating the Unfair Prac- 
tices Act. Their refusal to attend any of 
the meetings for the purpose of in good 
faith reaching an agreement on the cost of 
doing business, and asserting that they did 
not think the law could be enforced, indi- 
cated an intent not to obey it. They were 
almost defiant in their attitude not to co- 
operate in reaching a reasonable cost figure, 
to be determined by those interested in the 
industry, on any approximate basis. It may 
be presumed in a civil action that the natural 
and probable consequences of the act_were 
intended by the actor. That competitors 
were injured in their business by the sale 
of cigarettes at the price fixed by defendants 
is clearly disclosed by the record. That 
such unfair practices as selling below cost, 
under the circumstances, may result in de- 
stroying competition also is clear. Where 
some engaged in an industry attempt to 
comply with the law while others evade it, 
fair competition is in jeopardy. The de- 
_ struction of competition by selling “loss 
leaders” is generally recognized. Defend- 
ants’ intent also is evidenced by their actions 
in calling on firms in the retail trade at the 
time the reduction was made, which they 
had not previously, or for some time prior 
thereto, called upon, and which were not 
their regular customers, and distributing to 


them literature calling attention to this re- 
duction. Their activity in advertising their 
reduction of the sale price made serious 
inroads in the business of some of their 
competitors. The effect of such practices 
upon retailers of cigarettes, in competition 
with each other, in maintaining fair com- 
petition, created a chaotic market, and de- 
moralized the orderly processes of business. 
We do not attempt to set out all the evi- 
dence relating to this phase of the case, but 
we think it was sufficient to sustain the 
findings of the trial court thereon. The 
very purpose of an act such as this is to 
prevent ruinous price-cutting, by which the 
business of competitors might be injured 
and competition destroyed. State v. Langley, 
Supra. 


[Procedural Issues] 


The errors assigned to the court’s refusal 
to allow defendants to file an amended an- 
swer, and permitting plaintiff to file an 
amendment to its complaint, are without 
merit. This pertains to a matter involving 
the exercise of sound judicial discretion, 
and there is nothing in the record from 
which we could say that discretion was 
abused. 


[Civil Nature of Proceedings] 


Counsel for defendants assign error to 
the action of the court in overruling their 
demurrer to the complaint. This ruling was 
based on the ground that the complaint did 
not state facts sufficient to constitute a 
cause of action. Under this assignment, 
it is urged in the briefs “that the effect of 
the findings and judgment of the court con- 
travenes section 16 of article II of the 
Constitution of the state of Colorado.” This 
constitutional section relates to the rights 
of defendants in criminal cases. We are un- 
able to perceive its relevancy to the findings 
and judgment of the court in the present 
case. There is no contention that this is 
a criminal proceeding. That the effect of 
injunctive relief in a civil action is different 
from that following a judgment under a 
criminal information is clear. The act au- 
thorizes either course. That the authoriza- 
tion of the injunctive remedy violates section 
16 of article II of our Constitution cannot 
be successfully maintained. No authority 
is cited holding that an act such as the one 
here under consideration violates the con- 
stitutional guaranty of trial by jury in crim- 
inal cases. That this section may sometimes 
play a part in the denial of injunctive relief 
is recognized. The legal basis in Heber v. 
Portland G. M. Co., 64 Colo. 352, 357, 172 
Pac. 12, cited by defendants, is not the same 
as in the instant case. The trial court did 
not err in overruling defendants’ demurrer 
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‘on the ground here assigned. 


[Act Not a Price-Fixing Statute] 


Since counsel for defendants make the 
assertion that the Unfair Practices Act is 


a price-fixing law, it should be stated that’ 


all the authorities in point hold otherwise. 
Associated Merchants v. Ormesher, supra; 
Wholesale Tobacco Dealers v. National Candy 
& Tobacco Co., supra; State v. Langley, 
supra. Moreover, unlike most laws of this 


more impartiality and fairness will result. 
The méthod of its enforcement is, of course, 
controlled by legislative authority and not 
by judicial sanction. .It should be needless 
to add that under either method, when there 
is sufficient evidence, the ruling or judg- 
ment will not be disturbed by this court. 
Only when there is no substantial evidence 
to sustain the findings within the issues 
made by the pleadings, is there ground for 
intervention by an appellate tribunal. 


character, enforcement is left to the courts 
instead of to an administrative board. This 
should be of interest to those members of 
the legal profession who favor the judicial 
method, as a confirmation of their belief, if 
experience justifies it, that in such procedure 


: [Conclusion] 


The judgment is affirmed. 
_ Mr. Justice Burxe dissents; Mr. Chief Jus- 
tice HILLIARD not participating. 


[56,070] Milk Wagon Drivers’ Union, Local No. 753, International Brotherhood 
of Teamsters, Chauffeurs, Stablemen and Helpers of America, et al. v. Lake Valley Farm 
Products, Inc., Amalgamated Dairy Workers, Local Industrial Union No. 819, et al. 


United States Supreme Court. Docket Number 20. Decided November 18, 1940. 


On petition for writ of certiorari to the United States Circuit Court of Appeals for 
the Seventh Circuit. 


Norris-LaGuardia Act; Anti-trust Acts Violations——Violation of the Sherman and 
Clayton Anti-Trust Acts by a labor organization during the course of a labor dispute 
within the purview of the Norris-LaGuardia Act may not be enjoined by a federal court 
in the absence of compliance with the requirements of the anti-injunction statute, as the 
intent of Congress, manifested in the enactment and legislative history of that Act, affords 
no basis for granting an exemption on this ground from the statute’s drastic curtailment 
of equitable jurisdiction over labor disputes. 


Norris-LaGuardia Act; “Labor Dispute.”—Picketing by members of a milk deliverers’ 
union to compel the elimination of “vendor” deliveries in the belief that the system affords 
a method for evading the payment of union wages constitutes a “labor dispute” within 
the meaning of the Norris-LaGuardia Act, and the controversy is not removed from the 
operation of the anti-injunction statute by subsequent unionization of the vendors under 
rival national affiliation. 


Abraham W. Brussell, Esq., 100 West Monroe Street, Chicago, Illinois; Attorney for 
Petitioners. 


Arthur R. Seelig, Esq. 11 South La Salle Stree Chicago, Illinois; Attorney for 
Respondents. 


Mr. Justice Brack delivered the opinion of the Court. 
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[Jssues] 


Brack, J.: This proceeding presents two 
questions: First, Does: there here exist'a 
“Jabor dispute” within the meaning of the 
Norris-LaGuardia Act?* Second, if there 
is a “labor dispute”, must the jurisdictional 
prerequisites of the Norris-LaGuardia Act? 
be complied with before injunctive process 
can be used against a labor union accused 
of violating the Sherman Anti-Trust Act?* 


[Proceedings in Courts Below] 


The District Court found_that this was a 
case “involving or growing out of a labor 
dispute”; that plaintiffs (respondents here) 
had failed to satisfy the prerequisites of the 
Norris-LaGuardia Act; and that, accord- 
ingly, the court was without jurisdiction to 
grant either a temporary or a permanent 
injunction. The Circuit Court of Appeals 
reversed, one judge dissenting;* it was the 
opinion of that court that the case did not 
grow out of a labor dispute, and that even 
if it had, a federal court would have juris- 
diction to enjoin if the Sherman Act had 
been violated... Because of the importance 
of these questions, we granted certiorari.® 


[Parties] 


The Norris-LaGuardia Act applies to 
labor disputes between “persons who are 
engaged in the same industry, trade, craft 
or occupation; or have direct or indirect 
interests therein.””’ Here, all of the parties 
have “direct or indirect interests” in the 
production, processing, sale, and distribu- 
tion of milk. Plaintiffs, who sought the in- 
junction, were four: one was the Chicago 
local of a C. I. O. union, the Amalgamated 
Dairy Workers; two were Chicago dairies 
whose imill was processed and distributed 
by members of the C. I. O. union;’ the 
fourth was a Wisconsin cooperative asso- 
ciation which supplied milk to the plaintiff 
dairies. Defendants were the Chicago local 
of the A. F. of L. Milk Wagon Drivers’ 
Union, and its officials. The defendant union 


1129 U. S. C. §§ 101-115, 47 Stat. 70. The Act 
defines a labor dispute as follows: ‘‘The term 
‘labor dispute’ includes any controversy concern- 
ing terms or conditions of employment, or con- 
eerning the association or representation of 
persons in negotiating, fixing, maintaining, 
changing, or seeking to arrange terms or condi- 
tions of employment, regardless of whether or 
not the disputants stand in the proximate rela- 
tion of employer and employee.’’ 29 U. S. C. 
§ 113(c), 47 Stat. 73. 

“No court of the United States, as herein 
defined, shall have jurisdiction to issue any re- 
straining order or temporary or permanent in- 
junction in a case involving or growing out of a 
labor dispute, except in a strict conformity with 
the provisions of this Act . ar ZOO Sai. 
$ 101, 47 Stat. 70. 

315 U. S. C. §$ 1-7, 26 Stat. 209, as amended. 


is a craft organization, limiting its member- 
ship to milk wagon drivers; the plaintiff 
union is organized along industrial lines, 
and its membership consists of all kinds of 
dairy workers, including inside help, office 
workers, wagon drivers, helpers, sweepers 
and janitors. 


[Background of Dispute] 


A brief statement as to the background 
of the controversy is necessary for a better 
understanding of the issues. The Chicago 
local of the A. F. of L. Milk Wagon Drivers’ 
Union was organized in 1902. Since the 
organization, working conditions of the 
members have been materially improved; 
hours have been shortened, wages have been 
raised, and vacation periods with full pay 
have been secured. These better terms and 
conditions of employment have moved con- 
currently with a more or less steady in- 
crease in union membership and influence. 
At the time this litigation was begun the 
eat had more than five thousand mem- 

ers. 


[Milk Distribution] 


With the approach and continuance of the 
depression of the early Thirties, the milk 
business, like other industries, was in acute 
distress. Loss of profits from decreased de- 
mand stimulated dairies to devise new and 
cheaper methods to obtain and serve custo- 
mers. Under the long existing practice in 
Chicago, dairies had owned milk trucks 
and wagons, and had operated them with 
employee drivers—chiefly members of the 
A. F. of L. local. A major part of the busi- 
ness consisted of door-to-door deliveries to 
retail customers. Some of the A.’F, of L. 
drivers also delivered milk to retail stores, 
those stores in turn selling to their cus- 
tomers. What appears to have been an in- 
significant part of the milk supply of 
pre-depression Chicago was delivered by 
retail milk “peddlers” who bought from the 
dairy at wholesale and sold at retail from 


Section 1 provides: ‘‘Every contract, combina- 
tion in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce 
among the several States, or with foreign na- 
tions, is hereby declared to be illegal.’’ 

4108 F. (2d) 436. 

5 There is no diversity of citizenship, and fed- 
eral jurisdiction, if present at all, exists because 
of violation of the Sherman Act, The contention 
that interstate commerce is involved stems from 
the fact that defendants, in Chicago, picketed 
retail stores selling milk produced in Wisconsin. 
In the view we take of the case, we find it un- 
necessary to pass on this question. 

6 309 U. S. 649. 

129 U. S.-C. § 113(a), 47 Stat. 73. 

8 As to one of these plaintiff dairies, the com- 
plaint was voluntarily dismissed. 
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their own trucks or wagons. But with the 
depression this practice of sale by “ped- 
dlers” expanded, branched out into sales to 
retail stores, and developed into what is 
called the “vendor system”—around which 
revolves the present controversy. Retail 
peddling’started the controversy; at the root 
of the conflict, however, is this later emerg- 
ing “vendor system”, under which “ven- 
dors” delivered milk at wholesale to retail 
stores. Under this system, plaintiff dairies 
make daily sales of milk to individuals own- 
ing their own trucks. These individuals, 
called ‘‘vendors”, resell the milk to retail 
stores. Unsold milk is no loss to the “ven- 
dor”, because the dairy takes it back at the 
full purchase price. 


[Unemployment under Competition] 


With the spread of this new competitive 
system, the business of the dairies employ- 
ing union milk wagon drivers decreased. 
Many of the union drivers lost their jobs 
and were dependent upon their union’s re- 
lief funds and upon public relief agencies 
for their support. How many of those who 
lost their jobs became unemployed as the 
result of the depression and how many 
were displaced by the growth of the “ven- 
dor system” cannot be determined; both 
causes undoubtedly contributed. 


[Organizational Efforts] 


The stores buying milk from _ plaintiff 
dairies through these vendors made a prac- 
tice of selling it below the standard prices 
charged for milk supplied by dairies em- 
ploying A. F. of L. drivers. Defendant 
union and its members claimed that the 
reason the price could be cut was that the 
vendors worked long hours, under unfavor- 
able working conditions, without vacations, 
and with very low earnings. On the other 
hand, the vendors and the dairies utilizing 
their services asserted that the reason for 
the lower prices was that the vendor sys- 
tem was more economical, that under it 
more milk could be delivered by whole- 
sale-to the cash and carry cut-rate stores, 
and that such distribution cost Jess even on 
the same wage level than did door-to-door 
distribution. As the vendor system made 
increasing inroads on the business of the 
union dairies, the oposition of the defend- 
ant union became more active. Its members 
insisted-that the vendor system constituted 
unfair competition, depressing labor stand- 


® Among other things, the complaint revealed 
that the vendors were members of the C. I. O. 
union which had made a contract touching on 
the terms and conditions of employment with 
the plaintiff dairies, that the vendors’ right of 
organization and collective representation for 
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ards. To combat it, they attempted—as the 
District Court found from the ,facts—to 
unionize the employees and vendors of the 
dairies utilizing this plan. Not succeeding 
in this attempt, in 1934 they began picket- 
ing the so-called cut-rate stores. ‘The 
picketing was carried on almost continu- 
ously until this suit was filed. Pickets 
usually carried placards denouncing cut-rate 
stores as unfair to the A. F. of L. local. 
During the years in which this strife con- 
tinued, store windows were broken, per- 


‘sonal altercations occurred, charges and 


countercharges were frequent, arrests were 
made and court proceedings instituted. 
Finally, in March, 1938—about two months 
before the complaint was filed in this case 
—the vendors and the other employees of 
the plaintiff dairies organized .the plaintiff 
union under a C. I. O. charter. Thereupon 
signs were placed inside the cut-rate store 
windows, announcing that the milk handled 
by the stores was processed and delivered 
by members of the plaintiff union. But this 
did not settle the long-standing controversy; 
the picketing continued, and this suit fol- 
lowed. 


[Alleged Union Anti-trust Violations] 


The petition for an injunction rests pri- 
marily upon the charge that the defendant 
union and its officials had entered into a 
conspiracy to interfere with and restrain 
interstate commerce in violation of the 
Sherman and Clayton Acts. It is contended 
by plaintifis that the controversy is not a 
labor dispute within the meaning of the 
Norris-LaGuardia Act, but is an unlawful 
secondary boycott of which the purpose is 
not to unionize the vendors but to obtain 
for the defendants’ employers a Chicago 
milk monopoly at a sustained high price 
level, contrary to the Sherman Act. 

[Existence of Labor Dispute} 


-First. Vhe complaint on its face is prob- 
ably sufficient to show that a labor dispute 
existed.” We need not decide that point, 
however, for the case proceeded to final 
judgment. Defendants filed an answer, and 
the court referred plaintiffs’ motion for a 
temporary injunction to a special master. 
The master conducted extensive hearings, 
and heard evidence offered by both sides. 
In his report, the master found, in the 
language of the Norris-LaGuardia Act, that 
the case arose out of and involved a labor 
“dispute between one or more employers 
or associations of employers and one or 


the purpose of avoiding industrial strife with the 
defendant union should be protected, and that 
the plaintiff union and the defendant union were 
in actual competition in obtaining employment 
in connection with the sale and distribution of 
milk in the City of Chicago. 
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more employees or associations of em- 
ployees”, all of whom were engaged in the 
same industry, trade, craft or occupatioty, 
namely, the milk industry; that defendants 
had attempted for some time to unionize 
the employees of the plaintiff dairies and of 
other cut-rate dairies, and that the picket- 
ing was an effort on the part of the de- 
fendant to compel the vendors and wagon 
drivers of the dairies to join the defendant 
union for the purpose of improving working 
conditions and wages of vendors; that the 
working hours of the plaintiff dairies’ em- 
ployees were longer and the wage scales 
lower than the union standards. ® The Dis- 
trict Court adopted the findings of the 
master, and made further findings of its 
own. 


[Change in Status on Unionization 
Imaeaterial] 


It is not material, as the Circuit Court of 
Appeals thought, that defendants’ attempt 
to unionize the vendors was upon the condi- 
tion that they would cease to handle milk 
as “vendors” if admitted to membership in 
the union. There are few instances of at- 
tempted unionization in which a change to 
union membership would not require some 
alteration in the conditions or terms of em- 
ployment. Union membership contemplates 
change—change which it is believed will 
bring about better working conditions for 
the employees. Moreover, the evidence of- 
fered by the plaintiffs themselves shows 
that membership in defendant union would 
have involved no substantial change in the 
vendors’ relationship to the dairies. Truck 
drivers employed by dairies were eligible 
for membership in the defendant union, and 
plaintiffs’ evidence showed that the “ven- 
dors” were actually regarded as employees 


19 Plaintiffs complain of the form in which this 
last finding was made. Undoubtedly, the Master 
failed to use apt language in expressing his con- 
clusions. But the language used. read in its 
context and in conjunction with the entire rec- 
ord, reveals that the objections to the finding 
are without foundation. What the Master said 
in his report was: ‘‘The Master is of the opinion 
that the dispute involved in the instant case 
brings it within the provisions of the Norris- 
LaGuardia Act. The testimony of defend- 
_ants’ witnesses is to the effect that they have 
attempted for some time to unionize the em- 
ployees of the Plaintiff. Dairies and other 
cut-rate Dairies; that the picketing complained 
of herein is an effort to compel the vendors, and 
wagon drivers employed by the Plaintiff Dairies 
to join the defendant union for the purpose of 
improving working conditions and wages of said 
vendors and employees of the Plaintiff Dairies, 


and that the working hours and wage seale of 


of the plaintiff dairies. The plaintiffs offered 
aS a part of their evidence the articles of 
agreement between the plaintiff union and 
the plaintiff dairies; each of those contracts 
contains the following provision: “The term 
‘employee’, as used in this Agreement shall 
mean all wholesale and retail route sales- 
men or drivers and their helpers and as- 
sistants; all milk distributors commonly re- 
ferred to as ‘Vendors’; all persons em- 
ployed in the sale and distribution of the 
Company’s products; ...’’ And each agree- 
ment provided for a closed shop and gave 
to plaintiff union the exclusive right to rep- 
resent all the dairy’s employees, including 
the vendors, for purposes of negotiating on 
all questions of wages, hours, and condi- 
tions of employnient that shall prevail in the 
Company’s business.”™ 


Whether rightly or wrongly, the defend- 
ant union believed that the “vendor sys- 
tem’? was a scheme or device utilized for 
the purpose of escaping the payment of 
union wages and the assumption of work- 
ing conditions commensurate with those: 
imposed under union standards. To say, 
as the Circuit Court of Appeals did, that 
the conflict here is not a good faith labor 
issue, and that therefore there is no “labor 
dispute”, is to ignore the statutory defini- 
tion of the term; to say, further, that the 
conditioned abandonment of the vendor sys- 
tem, under the circumstances, was an issue 
unrelated to labor’s efforts to improve work- 
ing conditions, is to shut one’s eyes to the 
everyday elements of industrial strife. 


[Organization No Termination of Dispute] 


Nor does the controversy cease to be a 
labor dispute, as the Circuit Court of Ap- 
peals thought, because the plaintiff dairies’ 


Plaintiff Dairy’s employees .is lowér than the 
union scale.’’ ‘ 

11Qn the subject of the actual status of the 
vendors’, the president of one of the plaintiff 
dairies testified as follows: 

“The Witness [Sigfried Weiss, president of the 
Lake Valley dairy]: He wants to know if they 
are employed by the dairy? 

“Mr, Riskind [attorney for defendants]: Yes, 
that is all I want to know. 

“A. Now that is not so easy to say, if they 
are employed or not. We have contracts, and 
they are bound to our dairy. They are actually 
employed by our dairy, but we have the vendor 
system, where they own their own trucks and 
they pay their own expenses and they buy milk 
at a certain price at our dairy. In one way they 
are employees, and in another way, we don’t 


pay wages. We have to pay whatever they can 
make over a certain price. We charge them a 
certain ,price.”’ 
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employees became organized.” This merely 
transformed the defendants’ activities from 
an effort to organize non-union men to a 
conflict which included a controversy be- 


tween two unions. A controversy “concern- 


ing the association or representation of per- 
sons in negotiating, fixing, maintaining, 
changing, or seeking to arrange terms or 
conditions of employment” is expressly in- 
cluded within the definition of a labor dis- 
pute in the Norris-LaGuardia Act. 


[Applicability of Norris-LaGuardia Act] 


The District Court not only found that a 
labor dispute existed, but also found that 
it was without jurisdiction to grant an in- 
junction because the requirements of the 
Norris-LaGuardia Act had not been met. 
We do not understand that the Circuit 
Court of Appeals overturned this finding. 
That Court said: “Again, if jurisdiction were 
conceded and there was a labor dispute 
involved, then it is quite doubtful if appel- 
lants could recover because they have not 
in every respect complied with the require- 
ments of the Norris-LaGuardia Act.’ We 
agree with the District Court that this case 
grows out of a labor dispute. Since the 
requirements of the Norris-LaGuardia Act 
have not been met, the court did not have 
jurisdiction to grant an injunction unless 
by virtue of that phase of the bill which 
charged a violation of the Sherman Anti- 
Trust Act. 


[Effect of Sherman Anti-Trust Act] 


Second. The Court of Appeals concluded 
that the defendants’ picketing activities con- 
stituted a secondary boycott in violation 
of the Sherman Anti-Trust Act, and that 
for this reason, regardless of the Norris- 
LaGuardia Act, the District Court had juris- 
diction to grant an injunction even though 
the case arose out of or involved a labor 
dispute.” In this the Court was in error. 


[Purpose of Norris-LaGuardia Act] 


No specific language of the Norris-La- 
Guardia Act is pointed to in support of 
the theory that the Act was to be inap- 
plicable where injunctions are sought against 
labor unions charged with violating the 
Sherman Act in the course of. labor dis- 
putes. On the contrary, section 1 of the 


“Under these conditions we think it cannot 


be fairly said that there is a good faith labor 
issue involved between the defendant union and 
either the dairies’ employees or the ‘vendors’ or 
the stores. Especially is this true when we con- 
sider the fact that the ‘vendors’ are organized 
as members of a well-recognized union, which 
with their consent is acting as their representa- 
tive in matters dealing with their employers.”’ 
108 F. (2d) 442. 

13'The Court said: “Moreover, we think it is 
clear from the findings and from the undisputed 
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Norris-LaGuardia Act provides that “No 
court or the United State . . . shall have 
jurisdiction to issue any restraining order 
or temporary or permanent injunction in a 
case involving or growing out of a labor 
dispute, except in a strict conformity with 
the provisions of this Act.” This unequivo- 
cal jurisdictional limitation is reiterated in 
other sections of the Act. The Norris- 
LaGuardia Act—considered as a whole and 
in its various parts—was intended drastic- 
ally to curtail the equity jurisdiction of fed- 
eral courts in the field of labor disputes. 
And this Court has said that “the legisla- 
tive history of the Act demonstrates. that 


-it was the purpose of the Congress further 


to extend the prohibitions of the Clayton 


Act respecting the exercise of jurisdiction 


by federal courts and to obviate the results 
of the judicial construction of that Act.’”™ 


[Legislative Intcnt] 


The committee reports on the Norris-La- 
Guardia Act reveal that many of the in- 
junctions which were considered most 
objectionable by the Congress were based 
upon complaints charging conspiracies to 
violate the Sherman Anti-Trust Act. To 
end the granting of injunctions of this type, 
section 5 of the Norris-LaGuardia Act de- 


-prived federal courts of jurisdiction to issue 


restraining orders or injunctions “upon the. 
ground ‘that any of the persons participat- 
ing or interested in a labor dispute constitute 
or are engaged in an unlawful combination 
or conspiracy because of the doing in con- 
cert of the acts enumerated ...” In report- 
ing the bill, the House Judiciary Committee 
said: “This section is included principally 
because many of the objectionable injunc- 
tions have been issued under the provisions 
of the anti-trust laws, a necessary pre- 
requisite for invoking the jurisdiction of 
which is a finding of the existence of a 
conspiracy or. combination and without 
which no injunction could have been 
issued.” 


[Use of Labor Injunction] 


The Norris-LaGuardia Act, passed in 
1932, is the culmination of a bitter political, 
social and economic controversy extending 
over half a century. Hostility to “govern- 
ment by injunction” had become the rallying 


evidence in this case that the appellees’ picket- 
ing activities constitute a secondary boycott, 
which is an unlawful activity, of which appel- 
lees could not avail themselves even though a 
labor dispute were involved. See Duplex Print- 
ing Press Company v. Deering, 254 U. S. 443: 
Meadowmoor Dairies, Inc. v. Milk Wagon Driv- 
ers’ Union of Chicago, No. 7535 371 “HL S7K™ 
108 F. (2d) at 442, 
4% New Negro Alliance v. Sanitar 

Co., 303 U. S. 552, 562. : feats 


1 H, Rep. No, 669, 72nd Cong., ist Sess., p. 8. 


—— 
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slogan of many and varied groups. Indeed, 
as early as 1914 Congress had responded to 
a widespread public demand that the Sher- 
man Act be amended, and had passed the 
Clayton Act, itself designed to limit the 
jurisdiction of federal courts to issue in- 
junctions in cases involving labor disputes. 
But the proponents of the Norris-LaGuardia 
Act felt that the jurisdictional limitations of 
the Clayton Act had been largely nullified 
by judicial decision. Thus, the Senate Ju- 
diciary Committee, reporting the Norris- 
LaGuardia Act, said: “That there have been 
abuses of judicial power .ir granting in- 
junctions in labor disputes is hardly open 
to discussion. The use of the injunction in 
such disputes has been growing by leaps 
and bounds. For example, approxi- 
mately 300 were issued in connection with 
the railway shopmen’s strike of 1922,...”" 
And on the same subject the House Ju- 
diciary Committee said: “These are the 
same character of acts which Congress in 
section 20 of the Clayton Act of October 
15, 1914, sought to restrict from the opera- 
tion of injunctions, but because of the in- 
terpretations placed by the courts on this 
section of the Clayton Act, the restrictions 
as contained therein have become more or 
less valueless to labor, and this section is 
intended by more specific language to over- 
come the qualifying effects of the decisions 
of the courts in this respect.” As an ex- 
ample of the judicial interpretation of the 
Clayton Act which the Committee said was 


“responsible in part for this agitation for 
further legislation,” the Committee referred 
to the cases of Duplex Printing Press Co. v. 
Deering, 254 _U. S. 443, American Steel 
Foundries v. Tri-City Central Trades Coun- 
ctl, 257 U. S. 184, and Bedford Cut Stone Co. 
v. Journeymen Stone Cutters’ Association, 
274 U. S. 37. In these cases, the jurisdic- 
tion of the courts to grant injunctions had 
been upheld upon allegations and findings 
that the Sherman Anti-Trust Act had been 
violated. 


[Conclusion] 


Whether or not one agrees with the com- 
mittees that the cited cases constituted an 
unduly restricted interpretation of the Clay- 
ton Act, one must agree that the commit- 
tees and the Congress made abundantly 
clear their intention that what they regarded 
as the misinterpretation of the Clayton Act 
should not be repeated in the construction 
of the Norris-LaGuardia Act. For us to 
hold, in the face of this legislation, that the 
federal courts have jurisdiction to grant in- 
junctions in cases growing out of labor 
disputes, merely because alleged violations 
of the Sherman Act are involved, would run 
counter to the plain mandate of the Act and 
would reverse the declared purpose of Con- 
gress.* The Circuit Court of Appeals was 
in error; its judgment is reversed and the 
judgment of the District Court dismissing 
the bill for injunction is affirmed. 

It is so ordered. 


[f 56,071] Iowa Pharmaceutical Association, as agents and representative of Vincent 


Bartunek; Vincent Bartunek; T. J. Callen, dba Creswell Pharmacy, C. W. Challed, 
dba East Erd Pharmacy; Milo A. Chehak, dba Security Laboratory; F. A. Challed, 
dba Challed Pharmacy; Horace Edison and Marvin Edison, dba Edison Pharmacy, © 
Marion, Iowa; Geo. Faaborg, dba Uptown Drug Store; Geo. Fencel, dba Fencel Drug, 
Co.; Elmer Fisher, dba Fisher Drug Co.; Nathan Greenberg, dba Country Club 
Pharmacy; E. M. Horak, dba Horak Pharmacy No. 1; R. T. Horak, dba Horak Pharmacy 
No. 3; B. O. Jandera, dba Jandera’s Drug Store; T. A. Ryan, dba Montrose Pharmacy; 
Ralph L. Schillig, dba Schillig Pharmacy; F. A. Small, dba Small’s Pharmacy; A. J. Jones, 
dba Jones Pharmacy; E. L. McConkie, dba Mt, Vernon Heights Pharmacy; L. A. 
Meierkord, dba Campus Drug Store; Ralph Podzimek, dba Podzimek Pharmacy; Chas. 
H. Zastera, dba Zastera Pharmacy; Joe V. Zastera, dba Joe V. Zastera’s Pharmacy; 
W. W. Richards, dba Richards College Pharmacy, v.. May’s Drug Stores, Incorporated. 


In the Supreme Court of Iowa. No. 45422. Filed November 19, 1940. 


8. Rep. No. 163, 72nd Cong., 1st Sess., p. 8. often happens that complainants rush into a 


itty, Rep. No. 669, supra, pp. 7, 8. 

18 For example, one of the prerequisites to any 
injunction under the Act is ‘‘that the public 
officers charged with the duty to protect com- 
plainant’s property are unable or unwflling to 
furnish adequate protection.’’ Concerning this, 
the House Judiciary Committee said: ‘‘The last 
provision is considered desirable, because it 


Federal court and obtain an injunction the en- 
forcement of which requires the court to con- 
sider and punish acts which are and ought to be, 
under our system of government, cognizable in 
the local tribunals. Our Federal courts already 
are congested with cases ordinarily cognizable 
in the local police courts, ee BS AOR INS 


669, supra, Pp. 9. 
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Drug retailers may join together in a single action to enjoin another drug retailer 
from selling below prices established under the Iowa Fair Trade Act. They may also sue 
as representatives of other drug retailers having a common interest. A motion by 
defendant to require plaintiffs to state when and where the fair trade contracts were 
entered into is properly overruled, but a motion to require plaintiffs to give the names 
of the contracting parties should be sustained. The petition for injunction may properly 
refer to injunctions entered agairist the same defendant for violations of the Fair Trade 
Act to show that the violation is wrongful, intentional, and deliberate, and that defendant 
might pursue its unfair competition as to other products. A blanket injunction as to all 


products should not be granted, but the injunction should be limited to the contracts 
referred to in the petition and established at the trial, where a violation constitutes unfair 


competition with the plaintiffs. 


Appeal from Linn District Court—Chas. J. Haas, Judge. 


Plaintiffs and defendant appeal from rulings on defendant’s motions. 


affirmed as to each appeal. 


Modified and 


Donald Evans, A. W. Bass, R. S. Milner, for Appellant. 
Grimm, Elliott, Shuttleworth & Ingersoll, for Appellees. 


[Suit Based on Iowa Fair Trade Act] 


Sticer, J—This suit has its source in Chap- 
ter 431.1, 1939 Code entitled Distribution of 
Trademarked Articles. The sections in the 
chapter material to this case are 9884.1 and 
9884.3 which read: 

“9884.1. Contracts as to selling price. No 
contract relating to the sale or resale of a com- 
modity which bears, or the label or content of 
which bears, the trademark, brand, or name of 
the producer or owner of such commodity and 
which is in fair and open competition with com- 
modities of the same general’ class produced by 
others shall be deemed in violation of any law 
of the State of Iowa by reason of any of the 
following provisions which may be contained in 
such contract: 

“1, That the buyer will not resell such com- 
modity except at the price stipulated by the 
vendor. 

“2. That the vendee or producer require in 
delivery to whom he may resell such commodity 
to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or by 
such vendee.’’ 

“9884.3. Actions for damages. Willfully and 
knowingly advertising, offering for sale or sell- 
ing any commodity at less than the price stipu- 
lated in any contract entered into pursuant to 
the provisions of sections -9884.1 and 9884.2, 
whether the person so advertising, offering for 
sale or selling is or is not a party to such con- 
tract, ig*unfair competition and is actionable 
at the suit of any person damaged thereby.”’ 


[Allegations of Petition] 


We will set out the material allegations 
of the petition. The plaintiffs and defendant 
are owners and operators of drug stores in 
Cedar Rapids and Marion, Linn County, 
Iowa. Manufacturers and wholesalers of 
medicinal and toilet articles entered into 
contracts with retailers in lowa pursuant to 
the provisions of said Chapter 431.1. All 
of the plaintiffs have complied and have 
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continued to comply with the minimum 
prices fixed in said contracts. The con- 
tracts provided that buyers would not resell 
commodities of the manufacturers bearing 
the label or trademark of the products for 
less than the minimum retail price stipu- 
lated. The defendant, long prior to the 
action, was notified of the existence and 
terms of said contracts and of the minimum 
prices stipulated therein. The defendant 
persistently, knowingly, willfully and inten- 
tionally sold and advertised commodities at 
less than the minimum retail price fixed in 
said contracts and has asserted that it in- 
tends to continue to evade and avoid said 
contracts and said Iowa Fair Trade Act; 
that said manufacturers and wholesalers 
have demanded that defendant comply with 
said agreements but that defendant, pur- 
suant to its plan and purpose of violating 
the contracts, would temporarily comply 
therewith and shortly thereafter would 
again offer said articles for sale at less 
than the minimum retail prices prescribed 
by the agreements. The petition then set 
out a list of 71 articles which defendant 
was alleged to have sold in violation of the 
contracts and the statute. Each item gives 
the date of the sale, the trademark of the 
article, the contract price and the price 
for which defendant sold the article. The 
petition charges that defendant sold other 
products of said manufacturers at prices 
lower than the minimum retail contract 
price and that defendant is pursuing a uni- 
form policy of violating the minimum prices 
under which articles may be sold under 
contracts within the purview of Chapter 
431.1. The petitidén charges irreparable 
damage through impairment of their busi- 
nesses, loss of good will and patronage, and 
plaintiffs pray that the defendant be per- 
manently restrained from advertising or 
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selling the commodities specifically referred 
to in the petition and any other trademarked 
commodity sold by any manufacturer under 
the Fair Trade Act of the State of Iowa 
at less than the minimum retail price. 


[Defendant’s Motions] 


Defendant, on May 20, 1940, filed its 
amended and substituted motion to strike 
misjoined causes of action in 23 divisions. 
The motion was, as to the cause of action 
of each individual plaintiff, to strike out 
of the petition the cause of each of the 
other co-plaintiffs because of misjoinder of 
causes of action. This motion was over- 
ruled May 24, 1940, and defendant perfected 
its appeal from this ruling on June 1. On 
June 10, 1940, defendant filed a motion in 
4 divisions. The first motion was a motion 
to dismiss all of the causes of action. Di- 
vision 2 moves to strike certain paragraphs 
of the petition. Division 3 required plain- 
tiffs to state in separate counts or divisions 
each cause of action of each plaintiff. Di- 
vision 4 of the motion required plaintiffs 


to make the petition more definite and cer-, 


tain. The trial court overruled divisions 1, 
3 and 4 and part of division 2, and sustained 
a part of division 2. Plaintiffs and defendant 
appealed from adverse rulings. Defendant 
will be referred to as appellant. 


[Errors Assigned] 


We will consider appellant’s first and 
second assignments of error together. The 
first assignment is that the court erred in 
overruling its motion to strike misjoined 
causes of action. The second assignment of 
error is that the court erred in overruling 
its motion to require plaintiffs to state the 
cause of action of each plaintiff in a sepa- 
rate division. 


[Joinder of Parties] 


Sections 10963, 10969, 10970, 1939 Code 


read: 

“10963. Motion to strike out. The court, at 
any time before the answer is filed, upon motion 
of the defendant, shall strike out of the petition 
any cause or causes of action improperly joined 
with others.’’ 

“19969. Plaintiffs joined. All persons having 
an interest in the subject of the action, and in 
obtaining the relief demanded, may join as 
plaintiffs, except as otherwise provided.” 

10970. United interests in equity. Where 
two or more persons claim a right of recovery 
against the same party or parties on like causes 
of action cognizable in equity, they may join 
as parties plaintiff, and rellef may be granted 
to each according to his interest.”’ : 


Appellant’s assignment rests on its con- 
tention that the petition contains 23 separate 
causes of action. Plaintiffs’ version of the 
pleading is that it alleges a single cause of 


action against appellant. We agree with 
plaintiffs’ interpretation of the petition. 


Section 9884.3 provides that if a person 
knowingly advertises or sells any commod- 
ity at less than the stipulated contract price, 
he is guilty of unfair competition. Plaintiffs 
seek to restrain appellant from violating 
this statute, from committing acts that con- 
stitute unfair competition with plaintiffs. 
The plaintiffs have complained of a single 
wrong—unfair competition. The gravamen 


'of the petition is that the appellant has 


demonstrated that unfair competition, as 
defined by the statute, is its deliberate busi- 
ness policy; that it operates its business 
and will continue to operate its business 
in willful violation of this Fair Trade Act; 
that appellant is indulging in one single and 
continuous course of conduct, one practice, 
one series of acts and a general trade policy 
which injures all plaintiffs in common. 

While the interest of the several plaintiffs 
in the suit may not be equal, they all have 
a common interest in the subject of the suit 
and in the relief sought. The acts com- 
plained of have the same damaging effect 
on all the plaintiffs. The petition shows 
that a single right of each of the plaintiffs 
has been invaded, that is, the right to be 
free of the burden of unfair competition as 
defined by the statute. All the plaintiffs 
seek the same relief, relief from unfair 
competition. 49 C. J., page 158 states: 

“Facts constituting one entire transaction may 
be set forth in a single count, statement, or 
paragraph as a single cause of action, even 
though two or more grounds cf liability or parts 
of the transaction are set forth; and when a 
single and continuous purpose runs through an 
entire transaction made up of various acts, each 
of which might alone constitute a cause of ac- 
tion, it is proper to set up all the facts in one 
count as a single cause of action.”’ 


In Boyce v. Odell Conunission Co., 107 Fed. 
58, the court said: 

“In the present case the court is of opinion 
that the facts stated in the complaint constitute 
one continuous transaction, which is properly 
pleaded in a single count. The bets or wagers 
were all in pursuance of a common purpose to 
carry on a scheme of gambling in margins. 
Ae One single and continuous purpose evi- 
dently ran through the entire transaction. This 
view seems to find ample support in the cases 
decided in this and other states, a few of which 
are here referred to. * * *. A series of illegal 
acts of discrimination by a common carrier 
against a shipper constitute only one cause of 
action, and the several acts need not be stated 
in separate paragraphs.’’ 


In Richman v. Board of Sup. of Muscatine 
County, 70 Iowa 627, 26 N. W. 24, the opinion 
states: : 

“All of plaintiffs have an interest in this sub: 
ject and in the remedy sought. Their interest 
is alike, though not equal. The remedy soughi 
is a judgment declaring the proceedings void. 
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One judgment will afford the relief asked by 
each plaintiff. * * * it is certain that the 


plaintiffs have a common interest in the subject 
of the action and in the relief sought therein; 
they may therefore join as plaintiffs. * * * 
Independent School-Dist. Graham Twp. v. In- 
dependent School-Dist. No. 2, Id., 322, and Bort 
v. Yaw, 46 Id. 323, are unlike this case, inasmuch 
as the plaintiffs in the respective cases were 
not interested alike in the relief sought. Each 
plaintiff sought distinct relief.”’ 


[No Misjoinder] 


The trial court was right in ruling there 
was no misjoinder of causes of action and 
in overruling appellant’s motion to strike 
and to separate the petition into counts or 
(livisions. 


[Motion to State Whether Contract 
in Writing] 
II. Appellant claims the court committed 
error in overruling its motion to require 
plaintiffs to state whether or not the con- 


tracts referred to in the petition were in 
writing. Section 11129, 1939 Code reads: 


“11129. Pleading contract. No pleading which 
recites or refers to a contract shall be suffi- 
ciently specific unless it states whether it is in 
writing or not.”’ 


In view of this definite, statutory pro- 
nouncement, the trial court should have 
sustained the motion. 


[Motion to Require Contract Set Out 
in Exhibit] 

III. Another assignment is that the court 
overruled appellant's motion to require 
plaintiffs to set out an exhibit of the con- 
tracts referred to in the petition. The court 
properly overruled this motion. 

Appellant states in argument that “these 
contracts furnish the very claim, basis and 
foundation of the action.” We do not agree 
with this proposition. 

Appellant is not a party to the contracts 
and is not subject to contractual liability. 
The statute defines unfair competition and 
creates a tort liability in favor of any per- 
sons damaged by a violation of the statute. 
Plaintiffs are seeking relief from unfair 
competition and are not attempting to en- 
force a contract liability. The contracts are 
not the foundation of this suit, but are evi- 
dentiary in character. JV’eco Products Co. 
v. Reed Drug Co., 225 Wis. 455, 274 N. W. 
426; Port Chester Wine and Liquor Shop Inc. 
v. Miller Bros. Fruiterers, 22 N. E. (2d). 253. 


T. rial court was right in not compelling 
th: .aintiffs to set out their evidence in the 
‘petition. 


| Motion Requiring Statement When and 
Where Contract Made} 


IV. The court overruled appellant’s mo- 
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tion B2 requiring plaintiffs to state when 
and where the contracts were entered into. 
There is no error in this ruling. The peti- 
tion states that the contracts were in full 
force and effect when the sales were made 
and at the commencement of the suit and as 
time and place were not material to the 
issue no prejudice resulted to appellant from 
the ruling. 


[Motions Requiring Names of Contracting 
Parties] 


V. We think the trial court was in error 
in overruling the motions B3 and B4 re- 
quiring plaintiffs to give the names of the 
contracting parties. Plaintiffs have alleged 
the contracts were in full force and effect 
when the sales were made and the litigation 
commenced and that appellant was bound 
by the minimum resale prices fixed therein. 
Appellant mav traverse these allegations 
and it would be difficult for it to secure 
evidence to show the status of the contracts 
at the time the sales were made without 
knowledge of the parties to the contracts. 

Subject to the errors pointed out above, 


‘we are not in agreement with appellant’s 


contention that the allegations of the peti- 
tion are so indefinite and uncertain that the 
precise nature of the charge is not apparent 
and it is unable to properly prepare its 
defense. 

Paragraph 5 of the petition states the 
substance of the contracts ‘in the following 
language: ; aan 

* * * ‘which contracts provided, pursuant 
to and. in accordance with the provisions of 
Chapter 431.1 of the 1939 Code of Iowa, that the 
buyer would not resell such commodities of 
said manufacturers, distributors, or wholesalers 
bearing the label, or the content of which bears 
the trademark, brand, or name of the producer, 
for less than the minimum retail prices stipu- 
lated, and that the vendee or producer of any 
such commodity require in delivery to whom he 
might resell such commodity an agreement that 
he would not, in turn, resell for less than the 
minimum retail price so established.’’ 


The petition further states that with 
knowledge of the provisions of the contracts 
appellant is deliberately pursuing a single 
continuous course of conduct designed to 
violate the statute and the contracts and as 
a part of its general trade policy. 

We hold that, subject to the exceptions 
noted above in divisions 2 and 5, the peti- 
tion apprises appellant of the contents of 
the contracts and nature of the charge and 
that no prejudice has resulted to appellant 
through the overruling of its motion to 
make the petition more specific. 


[Motion for More Specific Statement] 


VI. Section “e” of Division 4 of appel- 
lant’s motion for more specific statement 
requires plaintiffs to state: 
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“e-1. The name of the plaintiff it is claimed 
has such cause of action. 

““e-2, Whether such cause of action is indi- 
vidual or joint. j : 

“e-3. If joint, the names of the co-parties 
interested in such cause of action. 

“e-4. To state the sale of what article or 
_articles it is claimed gives rise to the cause 
of action. 

““e-5. To state the manufacturer, distributor 
or wholesaler from which such article or com- 
modity is- obtained. 

“e-12. In any case, to set out a complete bill 
of particulars as to the alleged sales it is claimed 
were made by defendant, including when, 
where, to whom, the nature of the commodity 
sold, and at what price.’’ 


This motion evidences a misconception 
by appellant of the nature of plaintiffs’ cause 
of action. This is not a case, such as Miller 
v. Hawkeye Dredging Co., 156 Iowa 567, 147 
N. W. 507, cited by appellant, where the 
claims of the plaintiff are separate, distinct, 
independent one from the other. 

In the Miller case, supra, the court states 
on page 568: 

““The rule is tersely stated in Cooper Eq. PI. 
182: ‘The court will not permit several plaintiffs 
to demand by one bill several matters perfectly 
distinct and unconnected against one defendant, 
nor one plaintiff to demand several matters of 
distinct natures against several defendants.’ ”’ 


As heretofore stated, plaintiffs join in this 
petition because of their unity of interest in 
the object to be obtained by the suit and 
their common benefit in the relief sought 
and have stated a single cause of action for 
unfair competition. 

Plaintiffs have listed particular sales made 
in violation of the contracts referred to in 
the petition and upon information and belief 
allege appellant sold many other articles 
in violation of the contracts and at the time 
of the commencement of the suit they could 
not set them out with any particularity. 
They set out in the petition all of the 
particular sales they had knowledge of and 
stated there were may other sales of which 
they had at the time of the commencement 
of the action no direct proof. The partic- 
ular sales are evidence of the ultimate fact 
to be established by plaintiffs—unfair com- 
petition resulting in damage to them, 


[Plaintiff as Representative of Others 
of Class] 


VII. Paragraph 22 of the petition stated 
that plaintiffs brought the action for them- 
selves individually and as representatives of 
all others engaged in the retail drug busi- 
ness in the County of Linn, State of Iowa, 
and as representatives of said class, all of 
the plaintiffs having a common interest, and 
that the suit is brought by plaintiffs indi- 
vidually and as representatives of said class 
of retail druggists to avoid a multiplicity 


of suits. The trial, court overruled appel- 
lant’s motion to strike paragraph 22 on the 


ground that the same is a sham, immaterial 
and irrelevant, and “is an attempt to repre- 
sent a class of plaintiffs and to make this 
a class suit, which is obviously impossible; 
that the theory of said paragraph utterly 
ignores the provisions of section 9884.3 of 
the Code of Iowa; that under said section 
a class suit or a suit purporting to represent 
a class of plaintiffs cannot be brought or 
maintained.” 
Section 10974, 1939 Code reads: 


“10974. One suing for all. When the question 
is one of a common or general interest to many 
persons, or when the parties are very numerous 
and it is impracticable to bring them all before 
«the court, one or more may sue or defend for 
the benefit of the whole.” 


The allegations of the petition bring this 
case within statute. The petition states that 
of the plaintiffs were damaged by the wrong- 
ful competition of appellant which consisted 
of the selling of commodities at less than 
the price stipulated in the contracts. Section: 
9884.3 does not purport to prescribe the 
remedy available to a person damaged by 
unfair competition. It states that the stat- 
utory unfair competition is actionable at 
the suit of any person damaged. The peti- 
tion shows that the persons injured by 
appellant’s unfair competition are very 
numerous and although each has a separate 
interest, adl have a common interest of the 
subject of the litigation and are seeking 
the same relief. We find ,no error in this 
assignment. 

We have considéred all of the questions 
argued by appellant and conclude that the 
‘case should be and is affirmed on appel- 
lant’s appeal subject to the modification re- 
quired by our holding in divisions two 
and five. 


VITI. We will now consider the appeal 
of the plaintiffs, paragraphs 11, 12 and 13 
of the petition refer to permanent injunc- 
tions obtained in the district court of Jowa 
in and for Linn County against the appel- 
lant herein, May’s Drug Stores, by Barron 
Motor Inc. on April 9, 1938, by F. W. 
Fitch Company on July 12, 1937 and Mead 
Johnson & Company on November 10, 1939 
restraining appellant herein from violating 
the Fair Trade Act contracts entered into 
under the provisions of Chapter 431.1. 

Appellant moved to strike said paragraphs 
out of the petition on the following ground: 

“d. To strike out of the petition all of said 
paragraphs as incompetent, irrelevant and im- 
material; that the same are shams; that the 
same are not germane to the suit or any portion 
thereof; that none of the plaintiffs claim to have 
been interested in the alleged litigation and 
dserees therein referred to; that the same are 
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opinions and conclusions and ‘attempts to plead 
a judgment or decree without setting out the 
same in writing, and hence are improper.”’ 


The trial court sustained this motion. 
We are of:the opinion the said decrees tend 
to sustain plaintiffs’ contention that the vio- 
lation by appellant of the Fair Trade Act 
has been wrongful, intentional and deliber- 
ate; that as fast as one injunction was 
obtained against appellant on one manufac- 
turer’s product it would switch to the prod- 
ucts of some other manufacturer and would 
continue its purposeful unfair competition. 


This motion should have been overruled.. 


[Blanket Injunction Covering All Products 
Not Proper] 


IX. Paragraph 17 of the petition charged 
upon information and belief that in addition 
to the 71 articles enumerated in paragraph 
16 appellant not only advertised and sold 
other products of manufacturers referred 
to in the petition in violation of the con- 
tracts, but also advertised and sold numer- 
ous other products of other manufacturers 
and wholesalers at prices lower than the 
minimum retail prices stipulated in con- 
tracts (other than the contracts referred to 
in the petition) entered into pursuant to 
Chapter 431.1 and that appellant, ignoring 
repeated requests to desist therefrom, con- 
tinues to sell such products in violation of 
the contracts. Paragraph 18 (a) also refers 
to contracts of manufacturers and whole- 
salers other than those referred to in the 
petition which appellant is alleged to have 
violated. The trial court sustained appel- 
lant’s motion to strike the two paragraphs 
and plaintiffs complain of the ruling. 

The issue raises the question of the extent 
of the relief to which plaintiffs are entitled. 
The petition not only pravs for an injunc- 
tion restraining appellant from unfair com- 
petition with reference to the contracts and 
products enumerated in the petition, which 
contracts plaintiffs allege they are comply- 
ing with, but also asks for a blanket in- 
junction restraining appellant from any 
violation of the statute regardless of whether 
or not such violation constitutes unfair 
competition with the plaintiffs. 

In effect the blanket injunction seeks to 
restrain appellant from violating any con- 
tract made by any manufacturer or whole- 
saler pursuant to Chapter 431.1. Plaintiff's 
position on this issue is stated in the fol- 
lowing language: 

“Where it is shown that the defendant will- 
fully, knowingly and intentionally, as a delib- 
erate, general course of conduct, illegally, un- 
lawfully, ignores and violates minimum fair 
trade prices prescribed by the manufacturer 
under the provisions of the Iowa Fair Trade 
Act, plaintiff is entitled to a blanket, or general 
injunction to enjoin and restrain such conduct 
and is not limited to specific acts.” 
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We are of the opinion the trial court 
was right in sustaining the motion. Plain- 
tiffs state in argument: 

-“‘As we have heretofore set forth, the defend- 
ant is engaged in openly and flagrantly defying 
the enforcement of the contracts made relating 
to the minimum prices on trademarked articles. 
As fast as a specific injunction is obtained on 
one product, the defendant, plaintiffs’ petition 
alleges, will shift to another. He has adopted 
this price cutting of advertised leaders as a 
general plan of business. The only effective 
relief which these plaintiffs can have against 
defendant’s wrongful and general course of 
‘unfair competition’ is by a blanket injunction.” 


We are not in accord with plaintiffs on 
this proposition. They cite the case of 
Louisville & N. R. Co. v. Bitterman, 144 Fed. 
34, which was affirmed in Bitterman vw. 
Louisville & N. R. Co., 207 U.S. 205. These 
cases tend to sustain plaintiff’s right to an 
injunction restraining appellant from will- 
fully advertising or selling in the future 
commodities sold under the contracts in the 
petition at less than the price stipulated, 
but in our opinion, do not sustain their 

_tight to a blanket injunction restraining 


~ appellant from violating section 9884.3, 1939 


Code. Such a blanket injunction would re- 
strain appellant from violating the statute 
with reference to contracts not in existence 
or in which plaintiffs have no interest and 
from a violation of which plaintiffs have 
not suffered damages. Section 9884.3 pro- 
vides that the statutory unfair competition 
is “actionable at the suit of any person 
damaged thereby.”’ The blanket injunction de- 


sired by plaintiffs would restrain appel-. 


lant from violating the statute and subject 
it to the burden of justifying its future 
acts in contempt proceedings, 


In the Bitterman case, supra, the railroad 
company sought a blanket injunction to 
prevent defendants from scalping its rail- 
road tickets. The lower court found the 
scalping of tickets violated plaintiff’s rights, 
caused irreparable injuries, and restrained 
defendants from scalping reduced rate non- 
transferable tickets issued by plaintiff but 
refused relief as to future issues. The case 
was reversed by the circuit court of appeals 
which reversal was affirmed by the supreme 
court. In the opinion rendered by the cir- 
cuit court of appeals, it is stated: 


“That the defendants to the bill filed in the 
court below have repeatedly interfered and pro- 
cured the violation of complainant’s contract, 
and propose to continue in the same line of 
action, is fully shown in the pleadings and 
proof in the transcript. The remedy at law is 
plainly inadequate, because not only involving 
a multiplicity of suits, but because of the diffi- 
culty of detecting each offense and of ascertain- 
ing pecuniary equivalents for the injury done 
to complainant’s business and for the inconveni- 
ences, annoyances, extra expense, outlays, and 


Court Decisions 


287 


Iowa Pharmaceutical Ass'n, etc., et al. v. May's Drug Stores, Inc. 


risks involved in the matter. The case therefore 
shows an actionable wrong of a recurrent and 
continuing nature, and, to prevent the same, the. 
complainant is entitled to an injunction. We 
think further, that on the case made in the bill 
the injunction should be permanent,"’ etc. 

In affirming the circuit court of appeals, 
the supreme court said: 

“The defendants in effect not only admitted 
the unlawful course of dealing as to particular 
tickets then outstanding, but expressly avowed 
that they possessed the right, and that it was 
their intention to carry on the business as to all 
future issues of a similar character of tickets. 
The action of the Circuit-Court of Appeals, 
therefore, in causing the injunction to apply not 
only to the illegal dealings as to the then 
outstanding tickets but to like dealings as to 
similar tickets which might be issued in the 
future, was but the exertion by the court of its 
power to restrain the continued commission 
against the rights of the complainant in the 
future of a definite character of acts adjudged 
to be wrongful, * * *. The necessary predicate 
of the decree was the illegal nature of the deal- 
ings by the defendants in the outstanding tick- 
ets, and the fact that such dealings if allowed 
would seriously impair the right of the com- 
plainant in the future to issue the tickets. 
Doubtless, for this reason the decree was made 
without prejudice to the right of the complain- 
ant to apply for relief as to future issues of 
tickets by independent proceedings whenever 
on other occasions it was determined to issue 
non-transferable tickets. But this was to deny 
adequate relief, since it subjected the complain- 
ant to the necessity, as a preliminary to the 
exercise of the right to issue tickets, to begin a 
new suit with the object of restraining the de- 
fendants from the commission in the future of 
acts identical with those which the court had 
already adjudged to be wrongful and violative 
of the rights of the complainant.”’ i 

The decision in the Bitterman case found 
that the scalping of the tickets issued vio- 
lated the present right of plaintiff to its 
damage and restrained defendants from a 
repetition of such acts, enjoined them from 
committing in the future acts which had 
been adjudged to be wrongful and in vio- 
lation of the rights of and injurious to the 
plaintiff. 


Section 9884.3 provides that the advertis- 
ing or selling of products at less than the 
stipulated price constitutes unfair competi- 
tion and is actionable at the suit of any 
person damaged thereby. 

In New York, New Haven and Hartford 
Railroad Company v. Interstate Commerce 
Commission, 200 U. S. 301, the petition of 
the commerce commission averred the 
Chesapeake and Ohio R. R. Company en- 
gaged in the carriage of coal in interstate 
commerce at less than the published rates 
and discriminated in favor of the New York, 
New Haven and Hartford Railroad Com- 
pany in violation of the act to regulate 
commerce. The court held that a carrier 
that had been adjudged to have violated 
the specific provisions of the act to regu- 
late commerce (maintaining published rates 


and prohibiting against undue preferences 
and discriminations) may be restrained from 
further like violations of the act but should. 
not in general terms be enjoined from vio- 
lating the act in the future in any par- 
ticular. 

The court stated: 


“The contention, therefore, is that whenever 
a carrier has been adjudged to have violated 
the act to regulate commerce in any particular 
it is the duty of the court, not only to enjoin 
the carrier from further like violations of the: 
act, but to command it in general terms not 
to violate the act in the future in any particular. 
In other words, the proposition is that by the 
effect of a judgment against a carrier concern- 
ing a specific violation of the act, the carrier 
ceases to be under the protection of the law of 
the land and must thereafter conduct all its 
business under the jeopardy of punishment for 
contempt for violating a general injunction. To 
state the proposition is, we think, to answer it. 
Swift & Company v. United States, 196 U. S. 
375.7 ; 
_ Plaintiffs assert that “if a blanket injunc- 
tion may not be properly issued against 
one who consistently violates this act as a 
matter of fixed policy, these plaintiffs, and 
all other retail dealers for all time to come 
will have no effective remedy to enforce 
their rights under this act at all. The act 
will, ‘seriously and literally, be valueless.” 
We cannot agree with this statement. The 
rights of plaintiffs and other retail dealers 
must have their, source in contracts, the 
violation of which results in unfair com- 
petition and damage to them. 


Plaintiffs and other retail dealers will 
have an effective remedy to enforce their 
rights when such rights-come into ex- 
istence through the violation of contracts 
which constitute unfair competition to their 
damage. 

We are of the opinion that plaintiffs are 
not entitled to the blanket injunction and 
their relief should be confined to further: 
violations of the contracts referred to in the 
petition and established at the trial. 


The case of Swift & Company v. United 
States, 196 U. S. 375, was a suit for injunc- 
tion- against violation of an act to protect 
trade and commerce against unlawful re- 
traints and monopolies. The opinion states: 

“The criticism of the decree as if it ran 
generally against combinations in restraint of 
trade or monopolized trade, ceases to have any 
force when the clause ‘any other method or 
device’ is stricken out. So modified, it restrains 
combinations only to the extent of certain speci- 
fied devices which defendants are alleged to 
have used and intend to continue to use.’’ 

On plaintiffs’ appeal, the case is affirmed, 
subject to the modification found in divi- 
sion 8. 

The case is modified and affirmed as to 
hoth appeals. 
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[{ 56,072} United States of America v. Paramount Pictures, Inc., Paramount Film 
Distributing Corporation, Loew’s Incorporated, Radio-Keith-Orpheum Corporation, RKO 
Radio Pictures, Inc., Keith-Albee-Orpheum Corporation, RKO Proctor Corporation, 
RKO Midwest Corporation, Warner Bros. Pictures, Inc., Vitagraph, Inc., Warner Bros. 
Circuit Management Corporation, Twentieth Century-Fox Film Corporation, National 
Theatres Corporation, Columbia Pictures Corporation, Screen Gems, Inc., Columbia Pic- 
tures of Louisiana, Inc., Universal Corporation, Universal Pictures Company, Inc., Uni- 
versal Film Exchanges, Inc., Big U Film Exchange, Inc., and United Artists Corporation. 


In the District Court of the United States for the Southern District of New York. 
Civil Action No. 87-273. November 20, 1940. 


In a suit charging violation of the Sherman Anti-Trust Act in the motion picture 
industry, a consent decree is entered, providing in part as follows: 


No distributor defendant shall license a feature for public exhibition at which an 
2dmission fee is to be charged until the feature has been trade shown within the trade 
district. 

No distributor defendant shall license more than five features in a single group, 
or require an exhibitor to license shorts or foreigns as a condition of licensing other 
features. 

Controversies arising upon the complaint of an exhibitor that the clearance applicable 
to his theatre is unreasonable shall be subject to arbitration. 

Controversies arising upon a complaint by an independent exhibitor that a distributor 
defendant has arbitrarily refused to license its features for exhibition on the run requested 
in a theatre in existence at the date of the decree shall be subject to arbitration. 

For a period of three years each of the consenting defendants will notify the Depart- 
ment of Justice immediately of any commitment for the acquisition by it of any addi- 
tional theatre. 

Certain provisions of the decree shall become inoperative if, prior to June 1, 1942, a 
similar decree shall not have been entered against certain other distributors. 

The decree is consented to upon the condition that the Government will not for a 
period of three years seek to divorce the production or distribution of motion pictures 
from their exhibition or to dissolve any defendant or to dissolve any circuit of theatres 
of any defendant or to require any defendant to divest itself of its interests in theatres 
in which it had an interest at the date of the decree. 


Rules of arbitration and appeals are approved in connection with the decree. 


Before Henry W. Goddard, United States District Judge. 


Attorneys for plaintiff: John T. Cahill, United States Attorney; Thurman Arnold, 
Assistant Attorney General; James V. Hayes, Robert E. Sher, Robert L. Wright, A. H. 
Feller, Special Assistants to the Attorney General. 


Attorneys for consenting defendants: Thomas D. Thacher of Simpson, Thacher & 
Bartlett; John W. Davis; J. Robert Rubin; William J. Donovan of Donovan, Leisure, 
Newton & Lumbard; William Mallard; Ralstone R. Irvine; Otto C. Doering; Monroe 
Goldwater of Goldwater & Flynn; Joseph M. Proskauer; Robert W. Perkins; Richard 
E. Dwight of Dwight, Harris, Koegel & Caskey. 


Attorneys for defendants not consenting as of November 20, 1940: O’Brien, Driscoll 
& Raitery; Charles D. Prutzman; Schwartz & Frohlich. 


Decree 


The United States of America having 
fled its Petition herein on July 20, 1938, 
and its Amended and Supplemental Com- 
plaint on November 14, 1940; the defend- 
ants: Paramount Pictures, Inc.; Paramount 
Film Distributing Corporation; Loew’s, 
Incorporated; Radio-Keith-Orpheum Cor- 
poration; RKO Radio Pictures, Inc.; Keith- 


* The above named defendants are referred to 
hereinafter as the consenting defendants. 
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Albee-Orpheum Corporation; RKO Proctor 
Corporation; RKO Midwest Corporation; 
Warner Bros. Pictures, Inc.; Vitagraph, 
Inc.; Warner Bros. Circuit Management 
Corporation; Twentieth Century-Fox Film 
Corporation; and National Theatres Cor- 
poration’ having appeared and severally 
filed their answers to such Petition and to 
such Amended and Suppleme.ital Complaint 
and having asserted the truth of their an- 
swers and their innocence of any violation 
oi .aw; and no testimony having been taken, 
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but each of the consenting defendants hav- 
ing consented to the entry of this decree 
without any findings of fact, upon condi- 
tion that neither such consent, nor this de- 
cree itself, nor the entry of this decree, nor 
any statement, provision or requirement 
contained in this decree, shall be or shall 
‘be construed as being (1) an admission or 
adjudication that the allegations of the Peti- 
tion or of the Amended and Supplemental 
Complaint, or any of them, are or is true, 
or that such defendants, or‘any one or more 
of them, have or has violated or are or is 
violating any statute or law, or (2) evidence 
that such allegations, or any of them, are 
or is true, or that such defendants, or any 
one or more of them, have or has violated 
any statute or law, or (3) an admission or 
adjudication that the doing of any of the 
acts or things hereinafter enjoined or the 
failure to do any of the acts or things 
hereinafter directed to be done would con- 
stitute a violation of any statute or law, 
and upon the further conditions hereinafter 
set forth; and the United States of America, 
by its counsel, having consented to the 
entry of this decree and to each and every 
prevision thereof upon such conditions, and 
having moved the Court for the entry of 
this decree; 


Therefore, it is ordered, adjudged and 
decreed as follows: 


1. 


[Jurisdiction] 


The Court has jurisdiction of the parties 
hereto; and for the purposes of this decree 
and of proceedings for the enforcement 
thereof, and for no other purpose, the Court 
has jurisdiction of the subject matter hereof 
and the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890 entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies”. 


[Decree Not Based on Violation] 


The Petitioner not having offered any 
proof of its allegations that defendants have 
violated the antitrust laws and defendants 
having denied each and every such alle- 


1 License means (as a verb) to make an agree- 
ment, or (as a noun) an agreement, by which a 
distributor grants the right to exhibit a motion 
picture in any theatre engaged in the exhibition 
of motion pictures for profit. 

2A feature motion picture is a motion picture 
approximately 5,000 feet, or more, in length. 

3A trade showing is an exhibition of a fea- 
ture at a theatre or projection room for the 
benefit of exhibitors generally. 

¢ Each distributor defendant shall file with the 
Department of Justice a map of each of its ex- 
change districts, showing the territorial limits 
thereof. Changes in the territorial limits of an 


gation, this Court has not determined or 
adjudicated and by this decree does not 
determine or adjudicate, and this is not a 
decree to the effect that any of said defend- 
ants has violated or is now violating any 
of such laws, or any other statute; and this 
decree relates solely to future conduct herein 
below specified and is not based upon any 
finding, determination, or adjudication that 
any right or statute has yet been or is now 
being violated. 


iN 
{Consenting Defendants Bound by Decree] 


Each consenting defendant, its succes- 
sors, officers, directors, agents and em- 
ployees, and all persons and corporations 
acting under, through, or for it, hereby is 
and are ‘enjoined from doing the acts pro- 
hibited by this decree, and is and are di- 
rected to do the acts thereby required. 


ile 
[Trade Showing Required] 


No consenting defendant engaged in the 
distribution of motion ‘pictures (hereinafter 
referred to as a distributor defendant) shall 
license or offer for license’ a feature mo- 
tion picture? (hereinafter sometimes re- 
ferred to as a feature) for public exhibition 
within the United States of America at 
which an admission fee is to be charged, 
until the feature has been trade shown‘ 
within the exchange district * in which the 
public exhibition is to be held. Every trade 
showing shall be preceded by a notice, pub- 
lished in a trade publication ° having general 
circulation among exhibitors® in such ex- 
change district, which shall state the title 
of the picture and the date and the time 
when and the place or places where it will 
be trade shown. 


IV. 


[Licensing of More Than Five Features 
in Group Prohibited) 


(a) No distributor defendant shall offer 
for license or shall license more than five 
features in a single group. In offering its 
features for license to an exhibitor a dis- 
tributor may change the combinations of 
features in groups as it may from time to 


exchange district shall be made only after two 
weeks’ notice to the Department of Justice. 
References in this Section and in Sections V, IX 
and XVIII hereof to exchange districts are to 
exchange districts of each distributor defendant, 
as constituted from time to time. 

5 Trade publication means a daily or weekly 
newspaper or magazine which is devoted pri- 
marily to news concerning the motion -picture 
industry. 

6 Exhibitor means any individual, partnership, 
unincorporated association or corporation en- 
gaged in the public exhibition of motion pic- 
tures in a theatre or theatres for profit. 
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time determine, and may license or offer 
for license as many groups of features as 
it may from time to time determine, pro- 
vided that the license or offer for license 
of one group of feature shall not be con- 
ditioned upon the licensing of another fea- 
ture or group of features. 


[Features Not To Be Conditioned on 
Shorts or Foreigns] 


(b) No distributor defendant shall re- 
quire an exhibitor to license short subjects, 
newsreels, trailers, or serials (hereinafter 
collectively referred to as shorts) as a 
condition of licensing features. No dis- 
tributor defendant shall require an exhibitor 
to license reissues, westerns, or foreigns” 
(hereinafter collectively referred to as for- 
eigns) as a condition of licensing other 
features. 


[Arbitration of Controversies] 


Where a license has been entered into, 
controversies arising upon a complaint by 
an exhibitor that the licensing to him of 
one group of features was conditioned by 
the distributor upon the licensing of another 
feature or group of features or the licensing 
of shorts or foreigns shall be subject to 
arbitration. An exhibitor shall have no 
right to assert any such claim unless he 
shall have mailed. to the distributor at its 
Home Office a notice in writing of such 
claim and of the grounds thereof, not later 
than two days after receipt by the exhibitor 
of the distributor’s written approval of the 
exhibitor’s signed application or applica- 
tions for such features, shorts or foreigns. 
The power® of the arbitrator in deciding 
any such controversy shall be limited to 
making (1) a finding as to whether or not 
the licensing of such features was so con- 
ditioned; and, if the finding be in the 
affrmative, (2) an award cancelling the 
license for (or to the extent that it may 
relate to) such other feature or group of 
features, or such shorts or foreigns. 


Where no license has been entered into, 
controversies arising upon a complaint by 
an exhibitor that a distributor defendant 
has offered for license to him more than 
five features in a single group or that the 
offer of a license to him of one group of 
features was conditioned upon the licensing 
of another feature or group of features, or 
the licensing of shorts or foreigns, shall be 
subject to arbitration. An exhibitor shall 


‘Westerns are those western pictures which 
are not of the usual character and type of, and 
are inexpensively produced as compared with, 
the distributor's general line of features. 

*Foreigns are features produced outside of 
the United States except such as are produced 
in the English language by the distributor or a 
subsidiary or affiliate thereof. 
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have no right to assert any claim that an_ 
offer so to license such features was so 
made or conditioned unless he shall have 
mailed to the distributor at its Home Office 
a notice in writing of such claim and of the 
grounds therefor not later than five days 
after the exhibitor claims the alleged offer 
was made. The power‘ of the arbitrator in 
deciding any such controversy shall be limited 
to making (1) a finding as to whether or 
not the offer to license such features was 
so made or conditioned; and, if the finding 
be in the affirmative, (2) an award impos- 
ing upon the distributor making such offer 
a penalty in an amount not to exceed five 
hundred dollars ($500.00). Such penalty 
shall be payable into the arbitration fund 
referred to in subdivision 8 of Section 
XXII hereof. 


wWE 
[Theatres in Different Exchange Districts) 


No license for features to be exhibited in 
theatres located in one exchange district * 
shall include theatres located in another ex- 
change district, nor shall the licensing of 
features for exhibition in theatres located 
in one exchange district be conditioned upon 
the licensing of a feature or group of fea- 
tures for exhibition in theatres located in 
another exchange district. 


[Arbitration of Controversies] 


Controversies arising upon a complaint by 
an exhibitor thereby affected that the licens- 
ing by a distributor defendant of features 
for exhibition in theatres located in one ex- 
change district was conditioned upon the 
licensing of a feature or group of features 
for exhibition in theatres located in another 
exchange district shall be subject to arbi- 
tration. The power® of the arbitrator in 
deciding any such controversy-shall be lim- 
ited to making (1) a finding as to whether 
or not the licensing of features for exhibi- 
tion in theatres located in one exchange dis- 
trict was so conditioned upon the licensing 
of a feature or group of features for exhi- 
bition in theatres located in another ex- 
change district; and, if the finding be in the 
affirmative, (2) an award imposing upon the 
distributor defendant so licensing features 
a penalty in an amount not to exceed five 
hundred dollars ($500.00), payable into the 
arbitration fund referred to in subdivision 
8 of Section XXII hereof. 


3 When, in any arbitration under this decree 
the finding of the arbitrator shall be that the 
complainant has not sustained his complaint 
the arbitrator shall enter an award dismissing 
the complaint. 

*See footnote 3 to this Section. 
ss [Under Section V] See footnote 4 to Section 


- [Under Section V] See footnote 3 to Section 
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VI. 


[Refusal to License] 


_No distributor defendant shall refuse to 
license its pictures for exhibition in an ex- 
hibitor’s theatre on some’run (to be desig- 
nated by the distributor) upon terms and 
conditions fixed by the distributor which 
are not calculated to defeat the purpose of 
this Section, if the exhibitor can satisfy 
reasonable minimum standards of theatre 
operation and is reputable and responsible, 
unless the granting of a-run on any terms 
to such exhibitor for said theatre will have 
the effect of reducing the distributor’s total 
film revenue in the competitive area in 
which such exhibitor’s theatre i; located. 
Controversies arising upon a complaint by 
an exhibitor that, contrary to the provi- 
sions of this Section, a distributor defendant 
has refused so to license its pictures shall 
be subject to arbitration. The power’ of the 
arbitrator in deciding any such controversy 
shall be limited to making (1) a finding as 
to whether or not, contrary to the provi- 
sions of this Section, the distributor has 
refused to license its pictures to the com- 
plainant for exhibition in said theatre; and, 
if the finding be in the affirmative, (2) an 
award directing the distributor to offer its 
pictures for license to the complainant for 
exhibition in said theatre on a run to be 
designated by the distributor and upon terms 
and conditions fixed by the distributor which 
are not calculated to defeat the purpose of 
this Section. The burden of showing that 
granting a run on any terms to the com- 
plainant will have the effect of reducing 
the distributor’s total film revenue in the 
competitive area in which the complain- 
ant’s theatre is located shall be upon the 
distributor. 

Any distributor defendant affected by such 
an award may institute a further arbitration 
proceeding to be relieved therefrom on the 
ground that since the making of the award 
the granting of a run in compliance there- 
which has had the effect of reducing the 
distributor’s total film revenue in the com- 
petitive area in which the complainant’s 
theatre is located, and, in the event that 
the arbitrator finds that the granting of a 
run-in compliance with the award has had 
the effect of reducing the distributor’s total 
film revenue in said area, he shall vacate 
the award.’ 


Wa: 


[Cancellation of Feature on Moral, Religious, 
or Racial Ground] 


Controversies arising upon the complaint 
of an exhibitor that a feature licensed to him 


1 See footnote 3 to Section IV. 

2 [Under Section VIII] Clearance means the 
period of time. fixed by agreement between a 
distributor and an exhibitor, prior to the expi- 


by a distributor defendant for exhibition in 
a particular theatre is generally offensive 
in the locality served by such theatre on 
moral, religious or racial grounds shall be 
subject to arbitration. An exhibitor shall 
have no right to assert any such claim 
unless written notice of his election to can- 
cel such feature, together with a statement 
of his reasons therefor, shall have been 
mailed to the distributor defendant at its 
Home Office not later than ten days after 
the receipt by the exhibitor of the dis- 
tributor’s written approval of the exhibitor’s 
signed application for such feature. In such 
event the license in so far as it relates to 
the exhibition of such feature in the theatre 
specified in the notice shall be deemed can- 
celled unless within five days after receipt 
of such notice, the distributor shall have 
mailed to the exhibitor a notice in writing 
of its denial of such claim and of its inten- 
tion to arbitrate the controversy. The 
power’ of the arbitrator in deciding any 


- such controversy shall be limited to mak- 


ing (1) a finding as to whether or not the 
feature is generally offensive in the locality 
served by the exhibitor’s theatre on moral, 
religious or racial grounds; and, if the find- 
ing be in the affirmative, (2) an award can- 
celling the license in so far as it relates to 
the exhibition of such feature in said theatre. 


VIIl. 
[Unreasonable Clearance] 


Controversies arising upon the complaint 
of an exh bitor that the clearance? applicable 
to his theatre is unreasonable shall be sub- 
ject to arbitration under the following pro- 
visions: 

It is recognized that clearance, reasonable 
as to time and area, is essential in the 
distribution and exhibition of motion. pic- 
tures. 


In determining whether any clearance 
complained of is unreasonable, the arbi- 
trator shall take into consideration the fol- 
lowing factors and accord to them the 
importance and weight to which each is 
entitled, regardless of the order in which 
they are listed: 

(1) The historical development of clearance in 
the particular area wherein the theatres involved 
are located; 

(2) The admission prices of the theatres in- 
volved; 

(3) The character and location of the theatres 
involved, including size, type of entertainment, 
appointments, transit facilities, etc.; 

(4) The policy of operation of the theatres 
involved, such as the showing of double fea- 
tures, gift nights, give-aways, premiums, cut 
rate tickets, lotteries, etc.; 


ration of which a feature licensed for prior 


exhibition in a theatre may not be exhibited in 
another theatre or theatres. 
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(5) The rental terms and license fees paid by 
the theatres involved and the revenues derived 
by the distributor defendant from such thea- 
tres; 

(6) The extent to which the theatres involved 
compete with each other for patronage, and 

(7) All-other business considerations. except 
that the arbitrator shall disregard the fact that 
a theatre involved is affiliated with a distributor 
or with a circuit of theatres. 


The power’ of the arbitrator in deciding 
any such controversy shall be limited to 
making (1) a finding as to whether or not 
the clearance complained of is unreasonable ; 
and, if the finding be in the affirmative, (2) 
an award fixing the maximum clearance 
between the theatres involved which may 
be granted in licenses thereafter entered into 
by the distributor defendant which is a 
party to the arbitration. Subject to the 
provisions of Section XVII hereof, the award 
may fix such maximum clearance under any 
then existing franchise or any license: en- 
tered into pursuant to such franchise be- 


tween such distributor defendant and any . 


other party bound by this decree. 

Any distributsr defendant or any exhibitor 
affected by such an award may institute a 
further arbitration proceeding for a modifi- 
cation thereof upon the ground that since 
the making of the award the conditions 
with respect to the theatres involved there- 
in have so changed as to warrant modifica- 
tion, and, in the event that the arbitrator 
finds that there has been such change,’ he 
shall make a redetermination of the maxi- 
mum clearance. 

Nothing contained in this Section shall be 
deemed to restrict, and no award made in 
any arbitration under this Section shall re- 
strict, the exhibitor’s right to license for 
any theatre any run which he is able to 
negotiate with any distributor, nor the dis- 
tributor’s right to license for any theatre 
anv run which it desires to grant. 

Nothing contained in this Section and no 
award hereafter entered in any arbitration 
in accordance with its provisions shall apply 
to licensing the exhibition of any special fea- 
ture, provided such special feature is 
licensed under an exhibition contract ap- 
plicable only thereto, or to the right of a 
distributor defendant to include in such con- 
tract and to make a part thereof such special 
terms and conditions, including such special 


clearance provision or provisions, as such 
distributor shall fix, establish and enforce 
for and in connection with the exhibition 
of such special feature. 


EX. 


[I ithholding Available Prints from Com- 
peling Theatres| 


In booking prints for exhibition by ex- 
hibitors competing on the same run in the 
saine exchange district,’ a distributor de- 
fendant shall not withhold delivery of prints 
available in its exchange from one exhibitor 
in order to give a competing exhibitor a 
prior plaving date not provided for in his 
license. It is recognized that distributors 
must be permitted discretion in the ordinary 
course of booking and distributing films in 
an exchange district when too few prints 
are available in the exchange for the play- 
ing date desired by two or more theatres. 
In such cases this Section shall have no 
application. 

Violations of this Section shall be subject 
to arbitration and, if the arbitrator finds? 
that the distributor complained against has 
pursued a policy of withholding available 
prints from the complaining exhibitor in 
violation of this Section, he shall enter an 
award directing the distributor to discon- 
tinue such policy. 


IX. 
[Arbitrary Refusal to License] 


A. Controversies arising upon a com- 
plaint by an independent exhibitor‘ that 
a distributor defendant has arbitrarily re- 
fused to license its features for exhibition 
on the run requested by said exhibitor. in 
one of said exhibitor’s theatres which was 
in existence or which replaced® a theatre » 
in existence at the date of this decree shall 
be subject to arbitration. 

In any such arbitration no ward shall 
be made against a distributor defendant 
unless the arbitrator shall first find the fol- 
lowing facts: : 

(1) The complainant is an independent exhib- 
itor and the theatre operated by him and speci- 
fied in his complaint was in existence at the 
po of the decree or replaced such a theatre; 
an 

(2) Such refusal of the distributor to license 
its features for exhibition in the complainant's 


eS Se ae es ee Ee 


2 See footnote 3 to Section IV. 

3 For the purposes of this Section, a special 
feature means a feature which for a period of 
time is exhibited at generally advanced first-run 
admission prices. 

“1 See footnote 4 to Section III. 

2 [Under Section IX] See footnote 3 to Sec- 
tion IV. 

4 [Under Section X] An independent exhibitor, 
as used in this Section, is one wholly inde- 
pendent of any circuit of more than five theatres 
and not affillated either by stock ownership, 
common ownership, common buying or other- 
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wise with a circuit of more than five theatres 
and whose licenses are not negotiated by a 
buying combine or common buying agent nego- 
tiating for more than five theatres. 

5 [Under Section X} A theatre shall not be 
deemed to have replaced such an existing the- 
atre unless erected in the same neighborhood as 
ene which was destroyed or permanently aban- 
doned as a theatre for the purpose of succeeding 
to its patronage, and with a seating capacity not 
more than 25 per cent greater than that of the 
theatre replaced. 
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theatre on the run requested by the complain- 
ant continued during a period of not less than 
three successive months; and : 

(3) The distributor during such period has 
licensed the features requested by the complain- 
ant on the run requested by him to a theatre 
(sometimes hereinafter referred to as a circuit 
theatre) which was in competition with the 
theatre specified in the complaint and which 
Was a component of a circuit of not less than 15 
theatres or which was affiliated either by stock 
ownership, common ownership, common buying 
or otherwise with a circuit of not less than 15 
theatres or the licenses for- which were nego- 
tiated by a buying combine or common buying 
ratips negotiating for not less than 15 theatres; 
an 

(4) The complainant’s theatre has not avail- 
able to it features sufficient in nature and 
quantity to enable it to operate on the run re- 
quested by the complainant; and 

(5) (a) Subsequent to July 20, 1935 and prior 
to July 20, 1940 the complainant operated the 
theatre specified in his complaint on the same 
run as or on an earlier run than that enjoyed 
by the circuit theatre specified in the complaint; 
or 

(b) Subsequent to July 20, 1940 and during 
the two consecutive motion picture seasons ? im- 
mediately preceding the filing of the complaint, 
the complainant operated the theatre specified 
in his complaint on the same run @s or on an 
earlier run than that enjoyed by the circuit 
theatre specified in the complaint and during 
sucn period exhibited on such run substantially 
all the features released during such period by 
the distributor complained against; or 

(c) Subsequent to July 20, 1935 and prior to 
July 20, 1940 the complainant demanded in writ- 
ing+ features for the theatre specified in his 
complaint from the distributor complained 
against on the same run as or on an earlier 
run than that enjoyed by the circuit theatre 
specified in the complaint; or the complainant 
had filed with a Local Clearance and Zoning 
Board or a Local Grievance Board under the 
Code of Fair Competition for the Motion Picture 
Industry approved pursuant to the National In- 
dustrial Recovery Act such a complaint which 
was not finally disposed of by administrative 
decision under said Code prior to May 27, 1935; 
or 

(d) The complainant operated the theatre 
specified in his complaint for at least one year 
prior to the entry of this decree, and subsequent 
to July 20, 1935 and prior to July 20, 1940 a 
prior operator of said theatre had demanded in 
writing® features from the distributor com- 
plained against on the same run as or on an 
earlier run than that enjoyed by the circuit 
theatre specified in the complaint; or the com- 
plainant had filed with a Local Clearance and 
Zoning Board or a Local Grievance Board under 
the Code of Fair Competition for the Motion 
Picture Industry approved pursuant to the Na- 


3A motion picture season means the period 
from September 1 of one year to August 31 of 
the next year. 

4 Demands in writing shall be deemed to in- 
clude complaints in writing to the Department 
of Justice. 

5See footnote 4 to this Section. 

6 In considering this factor in situations where 
the exhibitor customarily exhibits features in 


tional Industrial Recovery Act such a complaint 
which was not finally disposed of by adminis- 
trative decision under said Code prior to May 
27, 1935; and 

(6) Such refusal to license the exhibition of 
said features in the complainant's theatre speci- 
fied in his complaint was in fact because the 
theatre licensed to exhibit them on the run 
requested by the complainant was a circuit 
theatre. 


C. In determining whether the exhibitor’s 
complaint is established by the evidence, the 
arbitrator shall take into consideration, among 
other things, the following factors and ac- 
cord to them the importance and weight to. 
which each is entitled, regardless of the 
order in which they are listed: the terms, if 
any, offered in respect of each of the two 
competing theatres; the seating capacity of 
each of said theatres; the capacity of each 
for producing revenue for the distributor; 
the character, appearance and condition of 
each, including its furnishings, equipment 
and conveniences; the location of each of 
said theatres; the character and extent of 
the area and population each serves; the 
competitive conditions in the area in which 
they are located; their comparative suit- 
ability ® for exhibition of the distributor’s 
features on the run requested; the character 
and ability of the exhibitor operating each 
and his reputation generally in the industry 
and in the community for showmanship, 
honesty and fair dealing; the policy under 
which each of the theatres has been operated 
and the policy under which the complainant 
proposes to operate his said theatre if he 
obtains the run requested; the financial re- 
sponsibility of the exhibitor operating each 
of said theatres; and the distributor’s prior 
relations: with each of the two theatres in- 
volved and with their owners and operators 
and any equities arising therefrom. 

D. If in any such arbitration the arbitra- 
tor finds‘ for the complainant, he may enter. 
an award against the distributor which shall 
not affect the license to exhibit any feature 
then under license to the circuit theatre but 
which shall prohibit such distributor from 
thereafter licensing its features for exhibi- 
tion either in the circuit theatre specified 
in the complaint on the run requested by 
the complainant, or in the complainant’s 
theatre specified in the complaint, on such 
run, otherwise than by a separate contract 
or agreement which shall not be a part of 
any contract or agreement for the licensing 
of features for exhibition in any other thea- 


two or more theatres on the same run in the 
same situation as a unit by contracting for 
groups of features on an “‘or’’ basis (i.e., for 
exhibition at one of two or more specified thea- 
tres) all of such theatres may be considered 
collectively as a unit. 

7 See footnote 3 to Section IV. 
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tre or conditioned upon the licensing of 
features for exhibition in any other theatre. 
E. After a final award in favor of a coni- 
plaining exhibitor has been made under this 
Section, such exhibitor may institute a fur- 
ther arbitration proceeding (to be held be- 
fore the arbitrator who entered the original 
award, if available) upon the ground that 
such award has not been complied with in 
good faith by the distributor against which 
it was entered. If in any such proceeding 
the arbitrator shall find’ that the distributor 
has not complied in good faith with the 
original award, the arbitrator may award 
damages to the exhibitor for loss resulting 
from the distributor’s failure to comply with 
the original award but any such award of 
damages shall be purely compensatory. 


Any further arbitration proceedings for 
an award of damages for violation of the 
original award must be commenced within 
sixty days after such violation has occurred, 
by filing a statement specifying the .facts 
constituting each alleged violation for which 
damages are sought and the exhibitor’s al- 
leged damages resulting from each such 
alleged violation. No award of damages 
shall ‘be made in any such proceeding for 
any violation of the original award not oc- 
curring within said sixty day period, but 
prior violations may, in any such proceed- 
ing, be considered by the arbitrator as evi- 
dence bearing upon the question of the 
distributor’s good faith. 


XI. 


[Acquisition of Additional Theatres 
by Defendants] 


(1) For a period of three years after the 
entry of the decree herein each of the con- 
senting defendants will notify’ the Depart- 
ment of Justice immediately of any legally 
binding commitment for the acquisition by 
it of any additional theatre or theatres. 


(2) During such period each such de- 
fendant will also report’ to the Department 
of Justice on or before the tenth day of 
each month the changes in its theatre posi- 
tion, if any, that have occurred during the 
preceding month, as follows, together with 
a statement of the reasons for such changes: 

(a) Theatres contracted to be built, or under 
construction; 

(b) Theatres lost or disposed of; 

(c) Theatres acquired; 

(d) Interests in theatres acquired, with a 


statement of the nature and extent of such in- 
terests. 


(3) If upon receipt of such information 
the Department of Justice requests any-such 
defendant to furnish further information 
with respect to any of the above transac- 
tions in which it is involved, such defendant 
will make a reasonable effort to supply such 
information promptly. 

(4) No information.furnished under sub- 
division (1), (2) or (3) hereof shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings to which the United 
States is a party, or as otherwise required 
by law. 


(5) For a period of three years following 
the entry of this decree, no consenting de- 
fendant shall enter upon a general program 
of expanding its theatre holdings. Nothing 
herein shall prevent any such defendant 
from acquiring theatres or interests therein 
to protect its investment or its competitive 
position or for ordinary purposes of its busi- 
ness. Proceedings based ’on a violation of 
this subdivision (5) shall be only by appli- 
cation to the Court for injunctive relief 
against the consenting defendant complained 
against, which shall be limited to restraining 
the acquisition, or ordering the divestiture, 
of the theatres or interests therein, if any, 
about to be acquired, or acquired, in viola- 
tion of this Section. 


XII. 
[Contingencies of Decree] 


(a) If, prior to June 1, 1942, a decree 
shall not have been entered against the 
defendants United Artists Corporation, Uni- 
versal Corporation and Columbia Pictures 
Corporation, requiring each of them to trade 
show its features before licensing the same 
for exhibition, Section III of this decree, 
after said date, shall be inoperative and of 
no binding force and effect upon the con- 
senting defendants, or any of them, except 
with respect to licenses entered into prior 
to September 1, 1942, for the exhibition of 
features released prior to such date and 
subsequent to August 31, 1941. 

(b) If, prior to June 1, 1942, a decree 
shall not .have been entered against the 
defendants United Artists Corporation, Uni- 
versal Corporation and Columbia Pictures 
Corporation, limiting the number of features 
which may be licensed in a single group, 
subdivision (a) of Section IV of this decree, 


1 The notification and report shall include such 
commitments and changes as may have been 
made by corporations not parties to this decree 
which are controlled by such defendant. They 
shall also include such commitments or changes 
as may have been made by corporations in which 
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such defendant owns a financial interest but 
which it does not control, if such defendant has 
received knowledge of such commitments or 
changes. Each defendant will request such cor- 
porations to notify it immediately of any such 
commitment or change. 
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after said ‘date, shall be inoperative and of 
no binding force and effect upon the con- 
senting defendants, or any of them) except 
with respect to licenses entered into prior 
to September 1, 1942, for the exhibition of 
features released prior to such date and sub- 
sequent to August 31, 1941. 

(c) If, prior to June 1, 1942, a decree 
shall have been entered against the defend- 
ants United Artists Corporation, Universal 
Corporation and Columbia Pictures Corpo- 
ration containing provisions requiring each 
of them to trade show its features beforé 
licensing the same for exhibition, any con- 
senting defendant may at any time thereafter 
file herein a written notice of its election to 
be relieved from further compliance with 
Section III of this decree and to comply 
with said provisions of such decree against 
said defendants United Artists Corporation, 
Universal Corporation and Columbia Pic- 
tures Corporation, and thereupon an order 
or supplemental decree shall be entered 
herein on the application of the defendant 
or defendants so electing which shall sub- 
ject said defendant or defendants to such 
provisions of such other decree and entitle 
it or them to the benefits of any terms 
thereof providing for the suspension, modi- 
fication or vacation of said provisions, and 
relieve it or them from further compliance 
with the provision of Section IIJ of this 
decree. 

(d) If, prior to June 1, 1942, a decree 
shall have been entered against the defend- 
ants United Artists Corporation, Universal 
Corporation and Columbia Pictures Corpo- 
ration containing provisions limiting the 
number of features which may be licensed 
in a single group, any consenting defendant 
may at any time thereafter file herein a 
written notice of its election to be relieved 
from further compliance with subdivision 
(a) of Section IV of this decree and to 


comply with said provisions of such decree 


against said defendants United Artists Cor- 
poration, Universal Corporation and Colum- 
bia Pictures Corporation, and thereupon an 


-order or supplemental decree shall be en- 


tered herein on the application of the de- 
fendant or defendants so electing which shall 
subject such defendant or defendants to 
said provisions of such other decree and 
entitle it or them to the benefits of any 
terms thereof providing for the suspension, 
modiiication or vacation of said provisions, 
and relieve it or them from further compli- 
ance with the provisions of subdivision (a) 
of Section IV of this decree. 

(e) If, prior to June 1, 1942, (1) a decree 
containing the provisions referred to in sub- 
division (c) hereof, or (2) a decree contain- 
ing the provisions referred to in subdivision 
(d) hereof, or (3) a decree containing the 


provisions referred to in both of said sub- 
divisions, shall have been entered against 
the defendants United Artists Corporation, 
Universal Corporation and, Columbia Pic- 
tures Corporation, but an appeal therefrom 
has been taken or any of said provisions 
have not become operative and of full force 
and effect, then the operation of the pro- 
visions dealing with the same subject matter 
contained in Section JII or subdivision (a) 
of Section IV of this decree shall be sus- 
pended and shall be of no binding force and 
effect upon any consenting defendant except 
with respect to licenses entered into prior 
to September 1, 1942, for the exhibition of 
features released prior to said date and 
subsequent to August 31, 1941, unless and 
until such decree shall become final and 
such provisions shall be in full force and 
effect against thé defendants United Artists 
Corporation, Universal Corporation and Co- 
Iumbia Pictures Corporation. After such 
decree shall have become final, any consent- 
ing defendant may at any time exercise its 
right of election provided for in subdivisions 
(c) and (d) of this Section. 

(f) If, at any time, an Act of Congress 
or a rule or regulation made pursuant to 
an Act of Congress shall require the trade 
showing of features before licensing the 
same for exhibition, each of the consenting 
defendants shall be relieved from further 
compliance with Section III of this decree, 
and if, at any time, an Act of Congress or a 
rule or regulation made ‘pursuant to an 
Act of Congress shall lim?t the number 
of features that may be ‘licensed in a single 
group, each of the consenting defendants 
shall be relieved from further compliance 
with subdivision (a) of Section IV of this 
decree. Jn either of such eyents any con- 
senting defendant may at any time make 
application to this Court, of which notice 
shall be served upon Petitioner and _ all 
other consenting defendants, for an order 
relieving the consenting defendants, and 
each of them, from further compliance with 
Section III or subdivision (a) of Section 
IV of this decree, or both, as the case may 
be, and vacating the same, and thereupon 
this Court shall make and enter such an order. 

(g) At any time after September 1, 1943, 
any consenting defendant may move to 
vacate the then effective provisions of Sec- 
tion III and subdivision (a) of Section IV 
of this decree by filing an application under 
oath stating that during any consecutive 
twelve months period preceding the filing of 
such application either (1) distributors of 
motion picture films have licensed 25 per 
cent or more of the features released for 
exhibition in the United States otherwise 
than in accordance with the then effective 
provisions of Section III and subdivision 
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(a) ot Section LV ot this decree* or (2) 
12%4 per cent or more of the total gross 
income from licenses for the exhibition of 
motion pictures in the United States, exclud- 
ing the gross income of states rights ex- 
changes, has been derived from pictures 
licensed otherwise than in accordance with 
the then effective provisions of Section III 
and subdivision (a) of Section IV of this 
decree.’ 

Petitioner and all other consenting de- 
fendants shall be served with notice of the 
filing of such application. 

Upon such application the Court shall 
enter an order relieving the defendants from 
further compliance with the provisions of 
Section JII and Subdivision (a) of Section 
1V of this decree, unless within sixty (60) 
days after service of such application Peti- 
tioner shall establish to the satisfaction of 
the Court that during said twelve months 
period less than 12% per cent of the total 
gross income from licenses for the exhibi- 
tion of motion pictures in the United States, 
excluding the gross income of states rights 
exchanges, had been derived from pictures 
licensed otherwise than in accordance with 
the then effective provisions of Section III 
and subdivision (a) of Section IV of this 
decree.’ 

(h) At any time after September 1, 1942 
any consenting defendant may apply to the 
Court to vacate the provisions of Section 
III and subdivision (a) of Section IV of this 
decree, or the provisions of either of such 
Sections, and upon such application, the 
Court shall enter an order relieving the 
consenting defendants from further com- 
pliance with such provisions, upon such de- 
fendant showing to the satisfaction of the 
Court that, subsequent to said date and by 
reason of the competition of persons not 
selling exclusively in accordance with said 
provisions of said Sections, or of either of 
them’, compliance by the applicant defend- 
ant with such provisions of said Sections, 
or of either of them, has substantially and 
adversely affected the applicant defendant’s 
business. 


XIII. 


[Operation of Decree Confined to United 
States] 

Nothing contained in this decree shall 

apply to operations or activities or any con- 


1Or with corresponding then effective provi- 
sions of a decree against the defendants, United 
Artists Corporation, Universal Corporation and 
Columbia Pictures Corporation, referred to in 
subdivisions (c) and (d) of this Section. 

2 See footnote 1 to this Section. 

1[Under Section XIII] The continental United 
States as used herein means the territory within 
the boundaries of the forty-eight states and the 
District of Columbia. 
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senting defendant outside of the continental 
United States’ or to operations or activi- 
ties of any consenting defendant within the 
continental United States in so far as they 
relate to the distribution or exhibition of 
motion pictures outside of the continental 
United States. 


XIV 
[Road Showing Pernrissible] 

Nothing contained in this decree shall be 
construed to limit or affect the right of any 
distributor defendant, prior to the general 
release of a motion picture, to road show 
such picture or to license or otherwise ar- 
range for the road showing’ of such picture 
upon such terms and conditions as may be 

fixed by the distributor. 


XV. 


[Franchises and Licenses Prior to June 6, 
1940, Partially Exempted] 


The provisions of this decree shall not 
apply to any franchise which was signed 
prior to June 6, 1940, or to any license en- 
tered into pursuant to any such franchise, 
except that Section VIII hereof shall apply . 
to all such franchises and such licenses 
between parties bound by this decree other 
than licenses referred to in Section XVII 
hereof. 


XVI. 
[Refusal to Arbiirate or to Abide by Award| 


No consenting defendant and no officer, 
director, agent or employee of any such 
defendant, shall be deemed to have violated 
any provision of this decree if the arbitra- 
tion of disputes .or controversies arising 
relative to the subject matter thereof is 
herein provided for, unless such defendant 
has refused to arbitrate such a dispute or 
controversy in the manner and under the 
conditions specified in this decree and in 
the Rules of Arbitration and Appeals which 
are filed herewith, as amended from time 
to time, or has failed or refused to abide 
by and perform the final award? made and 
entered in such an arbitration proceeding. 


XVII. 


[Exemption as to Theatres Owned by 
Distributors] 


Nothing contained in this decree shall be 
construed to limit, impair or restrict in any 


1[Under Section XIV] Road showing is an 
exhibition at a theatre where a majority of the 
main floor seats for each evening performance 
are reserved and sold at an admission price of 
not less than one dollar. 

1[Under Section XVI] For the purposes of 
this Section the final award in any arbitration 
proceeding under Section X of this decree shall 


be only a final award for damages as therein 
provided. 3; 
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way whatsoever the right of each distribu- 
tor defendant * to license the exhibition, or 
In any way to arrange or provide for the 
exhibition in such manner, upon such terms 
and subject to such conditions as may be 
Satisiactory to it, of any or of all of the 
motion pictures which it may at any- time 
distribute (1) in any theatre in the owner- 
ship, lease, management or operation, or in 
the proceeds or profits from the manage- 
ment or operation, of which it directly: or 
indirectly, by stock ownership or otherwise, 
owns a financial interest at the time of the 
entry of this decree and also at the time of 
such license, and (2) in any theatre in the 
ownership, lease, management or operation, 
or in the proceeds or profits from the 
management or operation, of which such 
distributor defendant acquires after the date 
of the decree and owns at the time of such 
license, directly or indirectly, by stock 
ownership or otherwise, a financial interest 
of not less than 50 per cent and (3) in any 
theatre in the ownership, lease, manage- 
ment, or Operation, or in the proceeds of 
profits from the management or operation, 
of which a company in which such defend- 
ant owned not less than 42 per cent of the 
common siock at the date of the decree and 
at the tinie of such license,’ acquires after 
the date of the decree and owns at the time 
of such license, directly or indirectly, by 
stock ownership or otherwise, a financial 
interest of not less than 50 per cent. 


XVIII. 


[Access to Records; Interviews with 
Employces| 

For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on the written 
request of the Attorney General or the 
Assistant Attorney General in charge of 
antitrust matters, and on notice to any con- 
senting deicndant, reasonable as to time 
and subject matter, made to such detend- 
ant at its principal office, and subject to 
any legally recognized privilege, (1) be per- 
mitted reasonable access, during the office 


hours,of such defendant, to all books, ledg- 
ers, accounts, correspondence, memoranda 
and other records and documents in the 
possession or under the control of such 
defendant, relating to any of the matters 
contained in this decree, and (2) subject to 
the reasonable convenience of such defend- 
ant, and without restraint or interference 
from it, be permitted to interview its of- 
ficers or employees regarding any such mat- 
ters, at which interview counsel for the 
othcer or employee interviewed and counsel 
for the company may be present. Without 
in any way limiting the rights granted in 
the foregoing provisions of this Section each 
of the distributor defendants shall keep at 
its principal office current records, which 
shall be accessible for the purpose aforesaid, 
showing— 

(1) The dates when and the places where each 
of its features is trade shown, the names of the 
trade publications wherein notice of each trade 
showing was published, and the dates of pub- 
lication; the name and location (by town and 
exchange district!) of each theatre in which 
each feature is licensed for exhibition, and the 
date of license thereof; 

(2) As to each license entered into by it, the 
date thereof and the names and location (by 
town and exchange district!) of the theatres 
involved, the names of the parties thereto and 
of the distributor’s sales representatives who 
negotiated the license, and the names of the 
features licensed for exhibition; 

(3) All arbitration awards rendered against 
the distributor with a statement showing what 
the distributor has done to comply therewith. 


Information obtained pursuant to the pro- 
visions of this Section shall not be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal 
proceedings to which the United States is 
a party, or as otherwise required by law. 


XIX. 
| Distributor May Select Customers and 
Bargain Subject to Decree] 
Except as otherwise expressly and speci- 
fically provided in this decree, nothing 


1fUnder Section XVII] For the purpose of 
this Section (1) defendant RKO Radio Pictures, 
Inc., or its successors, shall be deemed to have 
the same interest in the ownership, lease, man- 
agement or operation or in the proceeds or prof- 
its from the management or operation of any 
theatre which Radio-Keith-Orpheum Corpora- 
tion, or its succesosrs directly or indirectly, 
has; and (2) defendant Vitagraph, Ine:, or its 
successors, shall be deemed to have the ‘same 
interest in the ownership, lease, management or 
operation or in the proceeds or profits from the 
management or operation of any theatre which 
Warner Brothers Pictures, Inc., or its succes- 
sors, directly or indirectly, has. 


2In the case of the distributor defendant 
Twentieth Century-Fox Film Corporation, or its 
successors, the defendant National Theatres Cor- 
poration, or its successors, shall be deemed to 
be such a company if said distributor defendant 
owned not less than 42 per cent of its common 
stock at the date of the decree and not less than 
35 per cent of its common stock at the time of 
such license, provided not less than 42 per cent 
of its common stock is owned by Twentieth 
Century-Fox Film Corporation, or its successors, 
and by present or future officers or directors of 
National Theatres Corporation, or its successors. 

1 {Under Section XVIII] See footnote 4 to Sec- 
tion III. 
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herein shall be construed to limit the right 
of any distributor defendant to select its 
own customers, to bargain with .them in 
accordance with law, or to negotiate with 
or to license to or to accept any offer from 
any exhibitor to license its motion pictures 
or any number thereof upon such terms 
and conditions as it deems advisable or to 
its best interests. 


XX. 


[Certain Provisions Effective Only After 
August 31, 1941] 

The provisions of Section III, of sub- 
division (a) of Section IV, of Section V 
and of Section X of this decree shall have 
application only with respect to features re- 
leased in the United States after August 
31, 1941. 


XXI. 


[Decrec to Operate for Trial Period of Three 
Years; Government Not to Seek 
Divorcement] 

Petitioner, by its counsel, has represented 
to the Court that the public interest re- 
quires that the provisions of this decree 
shall operate for a trial period of three 
years from the date of entry hereof. Peti- 
tioner has further represented to the Court, 
and each of the consenting defendants has 
consented to the entry of this decree upon 
the condition, that Petitioner will not for 
a period of three years after the entry of 
this decree, either in this action or any 
other action or proceeding against any such 
defendant seek either the relief or any 
thereof praved in paragraphs (4), (5) and 
(6) of Section VIII of the Petition filed 
herein July 20, 1938, or in paragraphs (5), 
(6) and (7) of Section VIII of the Amended 
and Supplemental Complaint filed herein 
November 14, 1940, or otherwise seek to 
divorce the production or distribution of 
motion pictures from their exhibition; or 
to dissolve any such defendant or any cor- 
poration in which any such defendant has, 
directly or indirectly, a substantial stock 
interest and which is engaged in the exhibi- 
tion of motion pictures or holds directly 
or indirectly a substantial stock interest in 
any corporation so engaged, or to dissolve 
or break up any circuit of theatres of any 
such defendant or of any such corporation, 
or to require any such defendant, corpora- 
tion or circuit to divest itself of its interests 
or any thereof, direct or indirect, in motion 
picture theatres in which it had an interest 
at the date of the entry of this decree. 


XXII. 


[Arbitration and Appeals} 


1. The method and conditions of and the 
procedure for the arbitration of claims and 
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controversies hereinbefore provided for in 
this decree, as well as the arbitration of 
claims and controversies provided for in 
any decree referring to this decree which 
may be entered by the District Court of the 
United States for the Northern District of © 
Illinois, Eastern Division, in an action en- 
titled “United States of America, Petitioner, 
against Balaban & Katz Corporation, et al., 
Defendants”, modifying a consent decree 
entered in said action on April 6, 1932 and 
the arbitration of claims and controversies 
provided for in any decree referring to this 
decree which may be entered by the Dis- 
trict Court of the United States for the 
Southern District of California, Central Di- 
vision, in an action entitled “United States 
of America, Plaintiff, v. West Coast 
Theatres, Incorporated, et al., Defendants”, 
modifying a consent decree entered in said 
action on August 21, 1930, shall be as 
specified in this Section and in the Rules 
of Arbitration and Appeals which are pro- 
vided for hereinafter. 

2. An arbitration system for the arbitra- 
tion of claims and controversies referred to 
in this decree shall be administered by an 
impartial Administrator. 

The Administrator shall establish and 
maintain an Arbitration Tribunal in each 
city in the United States in which three or 
more of the distributor defendants shall 
maintain exchanges. . 

The Administrator shall establish and 
maintain a panel of not less than ten ar- 
bitrators for each Arbitration Tribunal and 
shall establish and maintain suitable offices 
and personel, including a clerk, for each 
Arbitration Tribunal and for the Appeal 
Board provided for hereinafter. The Ad- 
ministrator shall have the power to appoint 
and remove members of the panels and 
personnel. 

3. No person shall be appointed a member 

of any panel of arbitrators who has any 
financial interest in, or has or has had any 
connection with, the production, distribution 
or exhibition of motion pictures, or has or 
has had any interest in any motion: picture 
theatre as landlord, lessor, or otherwise. 
_ 4. The American Arbitration Association 
is appointed Administrator of the arbitra- 
tion system under this decree, and is au- 
tlforized and directed to perform the duties 
and functions of such Administrator until 
further order of the Court. 


_Any successor to the American Arbitra- 
tion Association as Administrator shall be 
appointed by the Court on the joint appli- 
cation and recommendation of the Peti- 
tioner and of a majority of the distributor 
defendants, except that if the Petitioner and 
a majority of the distributor defendants 
fail to join in making such application and 
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recommendation the successor Administrator 
shall be appointed by the Court. 

5. There shall be a Budget Committee 
consisting of three members, one of whom 
shall be appointed by the Administrator, 
one of whom shall be appointed by the 
distributor defendants, and one of whom 
shall be the Chairman of the Appeal Board. 
The Budget Committee shall budget the 
cost of the inaintenance and operation of 
the arbitration system. Such budget for the 
first twelve months of the operation of the 
arbitration system shall not exceed four 
hundred ninety thousand dollars ($490,000.90), 
except with the consent of a majority of 
the distributor defendants. The budget for 
each succeeding twelve months period shall 
not exceed four hundred sixty-five thousand 
dollars ($465,000.00), except with the con- 
sent’of a majority of the distributor defend- 
ants, provided. however, that the Court may, 
on the application of the Petitioner. and for 
zood cause shown, order an increase in the 
budget for any year in such amount, not 
exceeding fifty thousand dollars ($£0,000.C0), 
as it may find necessary for the effective 
operation of the arbitration system. 

6. Each arbitrator shall be selected and 
each arbitration proceeding shall be con- 
ducted in the manner prescribed by the 
Rules of Arbitration and Appeals’ which 
are filed herewith and are hereby approved. 
Such Rules may be amended or added to 
from time to time by the Administrator with 
the approval of a majority of the Appeal 
Board upon notice to the Petitioner and to 
the distributor defendents of such proposed 
amendments or additions and an oppor- 
tunity for a hearing thereon. No amendment 
of or addition to such Rules shall change 
the qualifications of arbitrators as set forth 
in Rule IT of such Rules or deny to any 
exhibitor or distributor defendant the right 
to intervene as a party in any proceeding 
by which it may be affected or deny to 
any party to an arbitration proceeding the 
right: to receive notice of all proceedings 
therein; to participate in the selection of 
arbitrators; to challenge the qualifications 
of arbitrators; to be represented by counsel 
or otherwise; to secure the production of 
witnesses and of evidence; to examine and 
cross-examine all witnesses; and to appeal 
to the Appeal Board from any adverse 
award. The Rules may provide for the 
arbitration of claims and controversies he- 
tween distributor defendants and exhibitors 
other than claims or controversies referred 
to in subdivision 1 of this Section which by 
agreement between the parties thereto shall 
be submitted to the tribunals. 

7. There shall be an Appeal Board which 
shall have jurisdiction to determine appeals 
from awards made by the Arbitration Tri- 
bunals. lt shall consists of three members 


appointed by the Court, each of whom shall 


be a person of known impartiality and dis- 


tinction. Each such member shall be ap- 
pointed for a term of three years and shall 
serve during such term unless he shall be 
removed by order of the Court or shall 
resign. Each member of the Appeal Board 
shall be eligible for reappointment. 

If any member of the Appeal Board is 
disqualified from passing upon any appeal, 
or is temporarily unable hecause of illness, 
absence or other cause to act as a member 
of the Appeal Board, the Court may on 
application of one or more members of the 
Appeal Board appoint another person of 
known impartiality and distinction to act 
as a temporary member of the Apneal Board 
in place of the member so disqualified or 
unabel to act. The compensation of such 
temporary member shall be fixed by the 
Court. 

One member of the Appeal Board shail 
be designated by the Court. as the Chair- 
man of the Board. 

The members of the Appeal Board shall 
be compensated on an annual basis. The 
Chairman of the Board shall be paid twenty 


‘thousand dollars ($20,000.00) per annum, 


and each of the other members of the Board 
shall be paid seventeen thousand five hun- 
dred dollars ($17,500.00) per annum. 

The Appeal Board shall have its offices 
in New York, New York. 

8. The expenses of the arbitration system 
shall be paid out of a fund administered 
by the Administrator. Such fund shafl be 
established and maintained: by filing fees 
provided for by the Rules of Arbitration and 
Appeals; by penalties imposed in accord- 
ance with the provisions of Section TV and 
V of this decree, and by such additional 
amounts, to be paid by the distributor de- 
fendants, as may he determined by the 
Budget Committee from time to time to be 
necessary. Such amounts shall be assessed 
by the Administrator to and shall be paid 
by the several distributor defendants in 
amounts proportionate to their respective 
gross receipts from licenses for the exhibi- 
tion of motion pictures in the United States. 
The proportionate gross receipts of such 
defendants during the 1939-40 motion pic- 
ture season shall be used in determining 
the amount to be paid by each such defend- 
ant for the expenses of establishing the 
arbitration system and of maintaining it 
during the first twelve months of its opera- 
tion. Thereafter the gross receipts for the 
motion picture season ending on the August 
3lst immediately preceding the start of the 
particular twelve months period shall be 
used in determining such amounts. 

Each distributor defendant shall inform 
the Administrator promptly after the end of 
each motion picture season of its total gross 
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receipts during such motion picture season 
from licenses for the exhibition of motion 
pictures in the United States. Such informa- 
tion shall be treated by the Administrator 
as confidential and shall not be divulged 
except as required by law. 


9. Any person who has the right to insti- 
tute an arbitration proceeding under any 
provision of this decree or of any other 
decree referred to in subdivision i of this 
Section may institute and prosecute such 
proceeding in the manner and subject to 
the conditions specified in the Rules of Ar- 
bitration and Appeals, upon the condition 
that such person file with the Clerk of the 
Arbitration Tribunal a submission, in the 
form and executed in the manner prescribed 
by the Administrator, which shall provide 
in substance that such complainant submits 
the controversy to arbitration and under- 
takes to abide by and to comply fully with 
whatever final award may be entered 
therein. 


Any exhibitor or distributor who inter- 
venes as a party in any arbitration proceed- 
ing as provided in the Rules of Arbitration 
and Appeals, shall file with the Clerk of the 
Arbitration Tribunal a submission, in the 
form and executed in the manner prescribed 
by the Administrator, which shall provide, 
in substance, that such intervenor submits 
to the arbitration and undertakes to abide 
by and to accept whatever final award may 
be entered therein. 


Representatives of the Department of 
Justice, duly authorized in writing, shall 
be permitted reasonable access during 
regular office hours to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of the Appeal 
Board, of the Arbitration Tribunal, and of 
the Administrator, which relate to the arbi- 
tration system and to the arbitration of 
claims and controversies under this decree. 


SOC 


[Jurisdiction Retained | 


Jurisdiction of this cause is retained for 
the purpose of: 


(a) Enabling any of the parties to this decree 
to apply to the Court at any time for such 
orders and directions as may be necessary o7 
appropriate for the construction or carrying out 
of this decree, for the enforcement of compli- 
ance therewith, and for the punishment of viola- 
tions thereof; 

(b) Enabling any of the parties to this decree 
to apply to the Court at any time for a modifi- 
eation of this decree in order to conform it to 
any Act vf Congress enacted after the entry of 
this decree; 

(c) Enabling any consenting defendant to 
make any application to the Court referred to 
in any provision of this decree; 
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(a) Enabling any of the parues to this decree 
to apply to the Court at any.time more than. 
three years after the date of the entry of this 
decree for any modification thereof; : let 

(e) Enabling tiny consenting defendant to ap- 
ply to the Court at any time more than three 
years after the date of the entry of this decrge, 
to vacate this decree, or any modification there- 
of, or to vacate or modify any provision thereof, 
on the ground that under the economic or com- 
petitive conditions existing at the time of such 
application, this decree or any modification 
thereof, or any provision thereof, is inappro- 
priate or unnecessary, or oppressive or unduly 
burdensome, regardless of whether or not such 
economic or competitive conditions are new or 
unforeseen. The right of each consenting de- 
fendant to make any such application and to 
obtain such relief is expressly reserved by them 
and is hereby expressly granted. 


Whenever obligations or prohibitions are 
imposed upon the defendants by the laws 
of any State or by rules or regulations made 
pursuant thereto, with which the defendants 
by law must comply, the Court, upon appli- 
cation of the defendants, or any of them, 
shall from time to time enter orders reliev- 
ing the defendants. from compliance with 
any requirement of this decree in conflict 
with such laws, rules or regulations, and the 
right of the defendants to make such ap- 
plications and to obtain such relief is ex- 
pressly granted. 


Any application by any party to this de- 
cree under the provisions of this Section 
shall be made in open court upon notice 
to all of the other parties to this decree, 
and each such party, upon such application, 
shall have the right and privilege of requir- 
ing the production of witnesses upon whose 
testimony such application is sought or op- 
posed, and of examining and cross-examin- 
ing such witnesses in accordance with the 
rules of the Court. 


Rules of Arbitration and Appeals Pursuant 
to Subdivision 6 of Section XXII of 
the Decree in the Above 
Entitled Action 


I. Initiation of Arbitration 


An arbitration proceeding shall be initiated 
by filing with the Clerk of the Tribunal having 
jurisdiction of the controversy a Demand for 
Arbitration and a submission as provided in 
subdivision 9 of Section XXII of the Decree, 
and by paying a filing fee of $10.90 to the 
Clerk of the Tribunal. 

Filed herewith and made a part of these Rules 
is a map showing the territory throughout 
which each Arbitration Tribunal shall have ju- 
risdiction (each of which territories is herein- 
after called an Arbitration District), and the 
city ‘in each such Arbitration District in which 
the Arbitration Tribunal shall be located. The 
Tribunal having jurisdiction in a particular pro- 
ceeding shall be the Tribunal maintained pur- 
suant to Section XXII of the Decree in the 
Arbitration District in which the complainant's 
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theatre is located, except that when a distribu- 
tor institutes an arbitration proceeding the Tri- 
bunal having jurisdiction shall be the Tribunal 
im the Arbitration District in which the theatre 
involved is located, 

The Demand for Arbitration shall be signed 
by the complainant and shall set forth: 


The name and address of the complaining 
party; the name and address of each theatre in- 
volved in the controversy; the name and address 
of each exhibitor or distributor against whom 
complaint is made (hereafter sometimes referred 
to as a defending party); the name and address 
ef each other exhibitor and» distributor whose 
business or property it is believed by the com- 
Plainant may be affected by an award in the 
proceeding; and a brief statement in simple 
language of the claim and the relief sought. 

At the time of filing the Demand the com- 
Plainant shall deliver to the Clerk of the Tri- 
bunal sufficient copies of the Demand to enable 
the Clerk to deliver one copy to each defending 
Party and to each other exhibitor and distribu- 
tor named in the Demand, and the Clerk shall 
forthwith make such delivery. 

Within seven days after the date on which 
the Clerk of the Tribunal delivers a copy of the 
Demand to a defending party, such party may 
sign and file with the Clerk of the Tribunal a 
list giving the name and address of each exhib- 
itor or distributor not named in the Demand 
whose business or property it is believed by such 
party may be affected by an award in the pro- 
ceeding. 

The Clerk of the Tribunal shall forthwith de- 
liver a copy of the Demand to each exhibitor 
and distributor named in any list filed by a 
defending party. 

Any exhibitor or distributor named either in 
the Demand or in any list filed by any defending 
party and any other exhibitor or distributor 
whose business or property may be affected by 
an award in the proceeding may, at any time 
prior to the commencement of the first hearing, 
intervene and thereby become a purty to the 
proceeding by filing with the Clerk of the Tri- 
bunal a statement which shall set forth his in- 
terest as an intervener in the proceeding and a 
submission as provided in subdivision 9 of Sec- 
tion XXII of the Decree and by paying a filing 
fee of $10.00 to the Clerk of the Tribunal. The 
Clerk of the Tribunal shall forthwith deliver 
notice of each intervention to each other party 
to the proceeding. 

Any party who intervenes more than fifteen 
days after the filing of the Demand shall not 
be entitled to participate in the selection of the 
arbitrator. 

If, at any time after the fifteenth day follow- 
ing the filing of the Demand and prior to the 
appointment of an arbitrator, all parties to a 
proceeding who become parties, by intervention 
or otherwise, on or before said fifteenth day 
shall by written agreement select another Tri- 
bunal as the Tribunal having jurisdiction and 
file such agreement with the Clerk of the Tri- 
bunal originally having jurisdiction, jurisdiction 
of the proceeding shall thereby be transferred 
to the Tribunal so selected. Thereafter no fur- 
ther proceedings shall be had in the Tribunal 
originally having jurisdiction except that the 
Clerk thereof shall forthwith deliver notice of 
such transfer to the American Arbitration Asso- 
ciation and shall forthwith deliver the entire 


file in such proceeding to the Clerk of the Tribu- 
nal so selected, who shall forthwith take the 
action prescribed in Rule III for the appoint- 
ment of.an Arbitrator from the Panel of Arbi- 
trators for his Tribunal. 


II, Qualifications of Arbitrators 

No person shall be appointed a member of a 
Panel of Arbitrators established in accordance 
with the Decree who has any financial interest 
in, or has or has had any connection with, the 
production, distribution or exhibition of motion 
pictures, or has or has had any interest in any 
motion picture theatre, as landlord, lessor or 
otherwise. 

No member of a Panel shall serve as an arbi- 
trator in any proceeding if he has or has had 
any financial or other relations with any. party 
to the proceeding, or has any interest in the 
result of the proceeding, or has any personal 
bias, which might prejudice the right-of any 
party to a fair and impartial award. 


III, Appointment of Arbitrators 


Not less than fifteen nor more than seventeen 
days after the filing of the Demand in accord- 
ance with Rule I, the Clerk of the Tribunal 
shall deliver to each party an identical list of 
arbitrators selected from the Panel of Arbitra- 
tors, for the pur; .se of enabling the parties to 
indicate thereon ixseir preference of arbitrators. 
If the Clerk of the Tribunal does not receive 
the list from any party within seven days after 
the delivery of the list to such party, all the 
names on such list shall be deemed acceptable 
to such party. 

The Clerk of the Tribunal shall forthwith 
appoint an arbitrator from the names indicated 
as acceptable to all parties. In the event no 
name appears from the lists to be acceptable to 
all parties, or that none of those shown to be 
acceptable is available, the American Arbitra- 
tion Association shall appoint an arbitrator from 
the remaining members of the Panel. 

Not less than sixteen days after the filing of 
the Demand and prior to the appointment of an 
arbitrator, (or in the case of an arbitration of 
a controversy under either Section IV or Section 
VII of the Decree, at any time prior to the ap- 
pointment of an arbitrator) the parties to any 
controversy may by written agreement unani- 
mously appoint one or more arbitrators from 
the Panel of Arbitrators to arbitrate such con- 
troversy, by filing such agreement with the 
Clerk of the Tribunal. 

No irregularity in the appointment of an ar- 
bitrator shall affect the validity of the proceed- 
ing or of the award. 

Notice of appointment shall forthwith be given 
to the arbitrator by the Clerk of the Tribunal 
and a signed acceptance obtained. 


IV. Removal of Arbitrator and 
Filling of Vacancy 

Upon written application of any party prior 
to the date the arbitrator’s award becomes final, 
the American Arbitration Association shall, upon 
proof satisfactory to it that an arbitrator is 
disqualified under Rule II, revoke the appoint- 
ment of such arbitrator and declare the office 
vacant and the award, if any, vacated. No such 
action shall be taken by the American Arbitra- 
tion Association in any case where an award 
has been made unless the applicant party shall 
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have given five days notice of its application to 
all other parties. Unless application for dis- 
qualification is made immediately following a 
party’s discovery of the reason therefor, such 
party shall be deemed to have waived such dis- 
qualification. 

The American Arbitration Association also 
may revoke the appointment of an arbitrator at 
any time by reason of his neglect, refusal or 
failure to perform the duties of his office. 

If the appointment of an arbitrator is revoked, 
or if by reason of resignation, death or illness 
an arbitrator is unable to perform the duties 
of his office, a new arbitrator shall forthwith be 
appointed by the Clerk of the Tribunal from 
among the names acceptable to the parties or 
by the American Arbitration Association, in ac- 
cordance with the second paragraph of Rule III. 


V. Hearings 


Hearings shall be held at the office of the 
Arbitration Tribunal having jurisdiction of the 
controversy involved or at such other place in 
the same Arbitration District as may be agreed 
upon by the parties with the consent of the 
arbitrator. 

Hearings shall commence as promptly as pos- 
sible after the appointment of the arbitrator. 

The arbitrator shall fix the time of the be- 
ginning of the hearing and may adjourn the 
hearing from time to time. 

The Clerk of the Tribunal shall deliver to the 
parties written notice of the name of the arbi- 
trator and of the time and place of the beginning 
of the hearing at least five days prior thereto, 
unless such notice is waived by the parties. 


VI. Procedure at Hearings 


The arbitrator shall take the oath of office 
in the form prescribed by the Administrator 
before commencing the hearing. 

Parties may be represented by counsel or by 
others. 

Each party shall have the right to examine or 
cross-examine all witnesses. 

Witnesses shall testify under oath or its legal 
equivalent. 

Evidence shall be received only at hearings of 
which all parties shall have had due notice and 
the arbitrator in making his award shall con- 
sider only evidence so received and such inspec- 
tions as he may make hereunder. 

The arbitrator shall have power to require 
any party to produce such records or documents 
as the arbitrator may deem necessary to a 
proper determination of the controversy. In lieu 
of producing or offering original records or doc- 
uments, any party may, with the approval of 
the arbitrator, produce or offer sworn copies 
thereof or sworn excerpts of the relevant or 
material portions thereof. If any party chal- 
lenges the authenticity, correctness or adequacy 
of such documents or excerpts, the arbitrator 
shall determine such authenticity, correctness or 
adequacy. All exhibits offered in evidence shall 
be numbered and so marked as to indicate 
whether or not they were received. 

The arbitrator shall be the judge of the rele- 
vancy and materiality of the evidence offered 
and conformity to legal rules of evidence shall 
not ‘be necessary. 

Whenever the arbitrator deems it necessary he 
may make an inspection in connection with the 
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subject matter of the contrgversy upon notice - 
to the parties. 

The arbitrator may hear argument and receive 
briefs. 


VII. Closing and Reopening the 


Proceeding 

After all parties have indicated that they have 
no further evidence to offer, the arbitrator shall 
declare the proceeding closed. 

Prior to the expiration of the time for making 
an award the arbitrator may reopen the pro- 
ceeding upon his own initiative, or for good 
cause upon the written application of any party 
on five days notice to all other parties. 

At any time within twenty days after the 
award has been filed the arbitrator may also 
reopen the proceeding for the purpose of cor- 
recting inadvertent errors in the award. 


VIII. Defaults and Withdrawals 


If any party to a proceeding defaults by fail- 
ure to comply with the fourth paragraph of 
Rule XI or withdraws from the proceeding after 
an arbitrator is appointed, the proceeding shall 
nevertheless continue to an award unless all 
other parties to the proceeding consent to a 
dismissal. A party who defaults or withdraws 
shall not be entitled to participate further in 
the proceeding but shall be bound by the award. 


IX. Powers of Arbitrators 


The arbitrator shall have the powers and shall 
perform the duties granted to and imposed upon 
him by the Decree and these Rules, and in mak- 
ing his award he shall comply with the Decree 
and these Rules. 


xX. Awards 


The award shall be filed with the Clerk of 
the Tribunal within thirty days from the date 
of closing the proceeding, or from the date fixed 
by the arbitrator for the filing of briefs, which- 
ever is later. 

The award shall be specific, shall contain such’ 
findings as are required by the Decree and shall 
be signed by the arbitrator and acknowledged 
before a notary public or other officer duly au- 
thorized to administer oaths, 

In his award the arbitrator shall assess costs 
against the losing party or parties or apportion 
them among the parties as he may deem proper. 
Costs shall be limited to the arbitrator’s fee 
and the filing fees. 

The Clerk of the Tribunal shall forthwith de- 
liver a copy of the award and any corrected 
award to each party, with the date of filing 
endorsed thereon. 

The award, or, if corrected, the corrected: 
award, shall become final and binding upon the 
parties upon the expiration of the time for fil- 
ing a notice of appeal therefrom, unless an ap- 
peal is taken in accordance with these Rules. 


XI, Arbitrator’s Fees 


The American Arbitration Association shall fix 
for each Arbitration District the per diem rate 
of the arbitrator’s fee, which in no event shall 
exceed $50.00 per diem. The arbitrator shall be 
entitled to the per diem fee for each day or part 
thereof that he shall attend a hearing or make 
an inspection. 

Any expenses incurred by an arbitrator in 
making inspections as provided in Rule VI, and 
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in conducting hearings at other places than the 
Tribunal office as provided in Rule V, shall be 
borne equally by the parties. 

No other compensation or exvenses and no 
gratuities or benefits of any kind shall be paid 
to or conferred upon an arbitrator by any party. 

Prior to the commencement of each day’s 
hearing or inspection, each party to the pro- 
ceeding shall deposit with the Clerk of the Tri- 
bunal a sum equal to the arbitrator’s per diem 
fee. Failure to make such deposit shall consti- 
tute a default. 

After the award is filed, the arbitrator shal! 
be paid his fee out of the sums deposited by the 
parties to the proceeding. The Clerk of the 
Tribunal shall return any undisbursed sums to 
the parties entitled thereto upon the final dispo- 
sition of the controversy. 


XII. Stenographic Cost} 

The Clerk of the Tribunal shall make the nec- 
essary arrangements for the taking of a steno- 
graphic record of the testimony when such a 
record is requested by one or more of the par- 
ties, who shall deposit the cost thereof with the 
Clerk of the Tribunal. 

Any party desiring a transcript of the steno- 
graphic record of the hearing shall pay the cost 
therecf and in the event that such party did 
not pay the cost of taking the stenographic rec- 
ord it shall reimburse the other party or parties 
for the cost thereof. 


XIIT. Extensions of Time 
The parties may in writing unanimously agree 
to extend the time specified in any of the fore- 
going Rules and, except as to Rule X, the arbi- 
trator may extend such time upon the written 
application of any party upon five days notice 
to all other parties. 


XIV. Notice of Appeal 

Any party to a proceeding may appeal from 
an award by filing a notice of appeal with, and 
paying a filing fee of $25.00 to, the Clerk of the 
Tribunal in which the award was made, not 
later than twenty days after the date of filing 
of the award or the corrected award. The Clerk 
of the Tribunal shall forthwith deliver a copy 
of the notice of appeal with the date of filing 
endorsed thereon to each party to the proceeding 
and to the Clerk of the Appeal Board. 

The appellant shall have made at his own 
expense, and, within ten days after filing the 
notice of appeal, shall file with the Clerk of the 
Tribunal in which the award was made, three 
copies of the transcript of the stenographic rec- 
ord of the hearing or such abbreviation thereot 
as may be agreed upon by the parties. 


XV. Record on Appeal 
Upon receipt of the three copies of the tran- 
script or an agreed abbreviation thereof filed by 
the appellant, the Clerk of the Tribunal shall 
forthwith prepare the record on appeal which 
shall consist of the following: 
1. The Demand for Arbitration and the sub- 


mission. 


1 Under Rule XIV no appeal can be taken un- 
less three copies of the transcript of the record 
or an abbreviation thereof are filed with the 


Clerk of the Tribunal. 


2. Statements and submissions of intervening 
parties. 

3. Notice of appointment and signed accept- 
ance of the arbitrator. 

+. Clerk’s record of hearing. 

5. Three copies of the transcript of the steno- 
graphic record of hearing or such abbreviation 
thereof as may have been agreed upon by the 
parties. 

6, Exhibits received in evidence and exhibits 
offered but not received .in evidence, except such 
as may be omitted by stipulation of the parties. 

7. The award. 

Unless otherwise directed by the Appee! 
Board, the record on appeal shall remain on 
file in the Tribunal until the expiration of the 
time for filing of al! briefs as provided in Rule 
XVI. 

Immediately upon the expiration of such time 
the Clerk of the Tribunal shall transmit the 
eg A On appeal to the Clerk of the Appcal 

oard. 


XVI. Proceedings on Appeal 


Within thirty days after the filing of the no- 
tice of appeal. each party shall deliver a copy 
of his brief on appeal to every other party and 
file with the Clerk of the Appeal Board six 
copies of such brief with proof of delivery of a 
copy thereof to each other party. 

Within forty days after the filing of the notice 
of appeal, each party shall deliver a copy of any 
answering brief to each other party and file 
with the Clerk of the Appeal Board six copies 
of such brief with proof of delivery of a copy 
thereof to each other party. 

Upon the written agreement of all parties the 
Appeal Board shall, and upon its own initiative 
may, order oral argument. At any time not 
later than five days after the expiration of the 
time for filing answering briefs any party may 
apply to the. Appeal Board for permission to 
present oral argument. Such application shall 
be in writing, shall state the reasons therefor 
and shall be filed with the Clerk of the Appeal 
Board, together with proof of delivery of a copy 
thereof to each other party. Any objection to 
such application shall be made in writing and 
filed with the Clerk of the Appeal Board, to- 
gether with proof of delivery of a copy thereof 
to each other party, within five days after the 
filing of the application. The ruling on such 
application shall be made by the Appeal Board 
forthwith after the expiration of the five day 
period allowed for the filing of obiections and 
a copy of the ruling shall forthwith be deliv- 
ered by the Clerk of the Appeal Board to all 
parties. 

When the Appeal Board has ordered oral argu- 
ment it shall fix the date thereof. The Clerk of 
the Appeal Board shall deliver to the parties 
notice in writing of the time and place of such 
argument, at least ten days prior thereto. 

Oral arguments shall be heard by the Appeal 
Board only in New York, New York. 


XVII. Decision and Opinion of the 
Appeal Board 

All members of the Appeal Board shall pass 
on all appeals and, except as provided in Rule 
XIX, on all other matters, and the concurrence 
of two shall be necessary to a decision. 

The decision of the Appeal Board together 
with an opinion stating the reasons therefor 
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shall be in writing and signed by the members 
of the Appeal Board or a majority thereof. The 
decision shall be acknowledged before a notary 
public or other officer duly authorized to admin- 
ister oaths. The decision and opinion shall be 
filed with the Clerk of the Appeal Board. who 
shall forthwith file a copy thereof with the 
Clerk of the Tribunal and shall forthwith deliver 
a copy thereof to each of the parties. The Clerk 
of the Tribunal shall forthwith notify each of 
the parties of the date of filing with him. 

The Appeal Board in its decision may aflirm. 
modify, correct or reverse the award of the arbi- 
trator, including provision for costs therein, or 
may remand the proceeding to the Tribunal for 
a rehearing or for further action in accordance 
with the decision of the Appeal Board. 

The Appeal Board in its decision may assess 
the cost of the stenographic record and of the 
transcript thereof against the losing party or 
parties, or apportion it among the parties as it 
deems proper. 


XVIII. Proceedings Subsequent to 
Decision of Appeal Board 

Unless the Appeal Board remands the proceed- 
ing to the Tribunal or reopens the proceeding 
as hereinafter provided, the decision of the Ap- 
peal Board shall become the final award and 
shall become binding on all parties ten days 
after it is filed with the Clerk of the Tribunal. 

When the Appeal Board remands a proceeding 
the arbitration shall thereupon proceed in ac- 
cordance with the decision of the Anpeal Board. 

Within ten days. after the decision of the 
Appeal Board has been filed with the Clerk of 
the Tribunal the Appeal Board may reopen the 
proceedings for the purpose of correcting inad- 
vertent errors. In such case the corrected deci- 
sion shall be signed und acknowledged and 
copies thereof shall be delivered and filed as 
provided in Rule XVII. Such corrected decision. 
unless it remands the proceeding to the Tribu- 
nal, shall become the final award and shall be- 
come binding on all parties when it is filed with 
the Clerk of the Tribunal. or ten days after 
the decision corrected thereby was filed with the 
Clerk of the Tribunal, whichever is later. 


XIX. EHatension of Time 
The parties may by written agreement extend 
the time specified in any of the Rules relating 
to appeals, and any member of the Appeal Board 
may do so upon the written application of any 
party made upon five days notice to all other 
parties. 
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XX, Submission of Other Controversies 
Controversies between exhibitors and distrib- 
utors other than those referred to in subdivision 
1 of Section XXII of the Decree may be submit- 


ted to the arbitration system by the parties 


thereto, provided: 

a) At least one of the parties thereto is a 
distributor defendant as defined in the Decree; 
and 

b) A submission in writing setting forth the 
controversy to be arbitrated is signed by all 
the parties thereto and -filed with the Clerk 
of the Tribunal having jurisdiction. 

These rules in so far as they are applicable 
shail apply to the arbitration of such controver- 
sies except as the submission may otherwise 
provide and except that no exhibitor or distrib- 
utor may intervene therein. 


XXI. Access to Records 


At no time shall access to the Record of any 
proceeding or appeal be permitted to any person 
not a party, except that awards, decisions and 
opinions may be made public. 


XXII. Definitions 


’’Decree’’ means the Consent Decree dated No- 
vember 20, 1940-entered in the District Court of 
the United States for the Southern District of 
New York in an action entitled “United States 
of America v. Paramount Pictures, Inc., et al.’ 

“Arbitration Tribunal’ and ‘‘Tribunal’’ mean 
the Tribunal established by. the American Arbi- 
tration Association in any city as provided in 
the Decree. 

“Clerk of the Tribunal’’ means the Clerk of 
the Arbitration Tribunal having jurisdiction. 

“File with the Clerk’’ means actual receipt by 
the Clerk. 

“Deliver’’ or ‘“‘Delivery’’ means either per- 
sonsl delivery or the placing of the document 
in the mails properly stamped and addressed to 
the person intended to receive such document. 

“Proof of Delivery’’ means an admission of 
delivery er an affidavit of personal delivery or 
of mailing. 

“‘Award’’ means award and findings. 


“‘Person’’ means any individual. partnership, 
unincorporated association or corporation. 


The above Rules of Arbitration and Ap- 
peals are hereby approved. 


[| 56,073] State of Wisconsin v. 20th Century Market. 


Wisconsin Supreme Court. 


State No. 12. 


Filed December 3, 1940. 


Appeal from a judgment of the Superior Court of Dane County: Roy H. Procror, 


Judge. Reversed. 


In a criminal prosecution for selling below cost in violation of the Wisconsin Unfair 
Sales Act, the prosecution does not make out a prima facie case unless it shows that 
the sale is with the intent or effect of inducing purchases, diverting trade from a com- 


petitor, or otherwise injuring him. 
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[Facts of Case] 


Prosecution begun November 1, 1939, by 
the district attorney of Dane County, against 
the 20th Century Market for alleged viola- 
tion of the “Unfair Sales Act,” sec. 100.30, 
Ch. 56, Laws of 1939. There was a judg- 
ment of conviction. Defendant appeals. 


The information filed by the district at- 


ttorney charged the defendant with having 


unlawfully advertised and offered to sell an 
“article of merchandise,-to wit Campbell’s 
tomato soup, at 3 cans for 20 cents; said 
price being less than cost to the retailer 

with the intent or effect of inducing 
the purchase of other merchandise, unfairly 
diverting trade from a competitor, and 
impairing and preventing fair competition,” 
anda second count charging as an offense 
the offer to sell at less than cost to retailer 
“Scott Tissue, at 4 for 26 cents.” The 
defendant pleaded not guilty. The case 
was tried to the court without a jury. Evi- 
dence showed the advertising of these par- 
ticular articles along with others and the 
court found the defendant guilty as charged.: 


[Violation of Unfair Sales Act Charged] 


FatrcHILp, J.—The so-called Unfair Sales 
Act is designed to thwart the disposition 
to engage in reckless competition by out- 
lawing the “loss leader’ as an instrument in 
merchandising. Defendant was charged with 
advertising the articles with intent to in- 
duce the purchase of other merchandise, 
with unfairly diverting trade from com- 
petitors and impairing and preventing fair 
competition. 


[ Constitutionality] 


Attention of the lower court was, by 
consent of parties, directed principally to 
the question of the constitutionality of the 
statute. The defendant contended that it 
was an arbitrary and unreasonable attempt 
to exercise the police power of the state; 
that it bore no reasonable relationship to 
the evils which the statute sought to 
remedy; that it was so vague and uncertain 
as to violate the due process clause of the 
fourteenth amendment to the federal con- 
stitution and Article I, section 1, of the 
Wisconsin constitution; and that the state 
legislature may not replace the presumption 
of innocence in a criminal case by a pre- 
sumption of guilt unrelated to the facts. The 
attorney general was of the opinion that the 
purpose of the act was not objectionable 
on constitutional grounds in that it was 
reasonable and definite. The court con- 
cluded that the law was constitutional and 
adjudged the defendant guilty. 


We follow, the rule that the constitu- 


tionality of a law should not be determined 
except in cases where the question is neces- 
sarily presented and the court has the bene- 
fit of full argument upon the issues to be 
affected. The statute provides for its en- 
forcement not only by criminal prosecution 
but also by proceedings in equity, and there 
is in the act a provision as to the severability 
of clauses should some part fail to comply 
with constitutional requirements. 


This is a criminal case and the answer 
to the question of whether the defendant’s 
acts place it in a position to be affected 
by the statute here challenged, determines 
largely our approach to a consideration of 
the validity of the statute as well as to the 
validity of the judgment of the lower court. 
The defendant did not demur to the infor- 
mation nor was any pleading interposed 
admitting that anything had been done in 
a manner forbidden by the statute. Sec. 
100.30 (3), Stats., reads: 


“Any advertising, offer to sell, or sale of any 
merchandise, either by retailers or wholesalers, 
at less than cost as defined in this section, with 
the intent, or effect, of inducing the purchase 
of other merchandise or of unfairly diverting 
trade from a competitor or otherwise injuring a 
competitor, impair and prevent fair competition, 
injure public welfare, and are unfair competition 
and contrary to public policy and the policy of: 
this section, where the result of such advertising, 
offer or sale is to tend to deceive any purchaser 
or prospective purchaser, or to substantially 
lessen competition, or to unreasonably restrain 
trade, or to tend to create a monopoly in any 
line of commerce.”’ 


No proof was offered to establish the 
existence of any intent on the part of de- 
fendant or of the effect of “inducing the 
purchase of other merchandise or of un- 
fairly diverting trade from a competitor or 
otherwise injuring a competitor.” Sec. 
100.30 (4), Stats., reads: 


“Any retailer who shall advertise, offer to 
sell or sell at retail any item of merchandise at 
less than cost to the retailer as defined in this 
section shall be guilty of a misdemeanor 
punishable upon the first conviction by a fine 
of not less than ten dollars, nor more than fifty 
dollars, and upon each subsequent conviction 
punishable by a fine of not less than fifty dol- 
lars, nor more than five hundred dollars. Proof 
of any such advertising, offer to sell or sale by 
any retailer in contravention of the pol- 
icy of this section shall be prima facie evidence 
of a violation hereof.”’ 


It is in the latter section that we find a 
declaration of the elements of the offense, 
decreeing it to be a misdemeanor and fixing 
the penalty. From the language there used, 
even if free from constitutional objections, 
it appears that there can be no prima facie 
case unless the acts complained of are com- 
mitted “in contravention of the policy of 
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this section.” Therefore, before we reach 
the constitutional question, our inquiry 1S 


directed to whether the evidence before the~ 


lower court showed beyond a reasonable 
doubt that the defendant violated the pro- 
visions of the statute. If there is no show- 
ing of a violation, the conviction cannot be 
sustained. And if the conviction is not 
sustained, none of defendant’s rights are 
prejudicially affected and there is no neces- 
sity of considering the constitutional ques- 
tion. JWVill of Heineman, 201 Wis. 484, 230 
N. W. 698; State v. Arnold, 217 Wis. 340, 
258 N. W. 843. We conclude that under the 
facts as presented in this case, no determi- 
nation of the constitutionality of sec. 100.30, 
Stats., is required. 


[Intent Must Be Proved] 


As pointed out, sub. 4 of the act provides 
that any retailer who shall advertise, offer 
for sale or sell an article at less than cost as 
defined by the-statute shall be guilty of a 
misdemeanor. To assist in the prosecution 
it is provided in that same subsection that 
proof of any such advertising, offer to sell 
or sale in contravention of the policy of sec. 
100.30, Stats., shall be prima facie evidence 
of a violation. It now must be conceded 
that for the prosecution to make out a prima 
facie case under the statute it is necessary 
to prove the act of advertising, offering to 
sell or a sale at less than cost is “in contra- 
vention of the policy” of the section. It 
must show that the defendant used some 
article as a “loss leader.”” This has not been 
done, and it is not within the province of 
the legislature to declare an individual guilty 
of a crime. McFarland v. American Sugar 
Refining Co., 241 U. S. 79, 36 Sup. Ct. 498, 
60 L. Ed. 899. A sale below cost is not a 
loss leader sale unless it is used with the 
intent or effect of inducing purchases, di- 
verting trade from a competitor, or other- 
wise injuring him. Thus, the intent to violate 
the law as fixed in the statute is included 
in the premises of the presumption rather 
than in its conclusion. Supposing the statute 
declaring that certain facts shall be pre- 
sumptive evidence of guilt were held to be 
a rightful exercise of legislative power, still 
the controlling fact here is intent to contra- 
vene the purpose or policy of the act, or a 
creation of a certain effect. A sale with 
intent to contravene the purposes of the 
statute must therefore be proven before a 
prima facie case is made out. 

All the evidence there is, aside from the 
advertising, indicates an honest effort to 
anticipate and meet competition and to con- 
serve the capital investment of the defendant. 
Even if the court disbelieve this testimony, 
that would do no more than create an 
absence of testimony and an absence of 
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testimony is fatal unless there is some pre- 
sumption based on facts reasonably capable 
of creating a sufficient case. When the intent 
to induce or injure is in dispute a jury ques- 
tion has arisen. The burden of proof in the 
sense of convincing the trier of fact is not 
put upon the defendant by such a presump- 
tion as is here involved. The most that can 
be done is to change the order of proof, 
requiring the defendant to come forward 
with evidence. In cases of the character 
under consideration that situation does not 
arise until it appears that the act of the 
defendant was in contravention of the policy 
of the statute. Underhill, Criminal Evidence, 
(4th ed.) p. 67, s. 51; 1 Wharton, Criminal 
Evidence, (llth ed.) p. 210, s. 196, p. 236, 
strat le 


[Evidence Does Not Support Conviction] 


“To impute a wrongful intent to those 
who have none, to make guilt dependent 
upon a legislative fiat, ought not to be 
tolerated under our system of criminal ju- 
risprudence.” Great Ailantic and Pacific Tea 
Co. v. Ervin, 23 Fed. Supp. 70. U we were to 
assume, which we do not, that the mere 
sale below cost plus an allowed markup 
warranted a presumption that the defendant 
acted in contravention of the policy of the 
act, there would still remain the question 
of whether, from all the evidence, the court 
could find the defendant guilty beyond a 
reasonable doubt. 1 Jones, Evidence, (2d 
ed.) p. 292, s. 173; 9 Wigmore, Evidence, 
(3d ed.) p. 281, s. 2487 (d), ‘p. 293, s. 2494; 
Dietrich -v. State, 187 Wis. 136; 203 N. W. 
755; Schlesak v. State, 232 Wis. 510, 287 
N. W. 703. But the evidence offered, un- 
aided by presumption arising from the acts 
of defendant as to its intent or the effect of 
its act, does not support the judgment of 
conviction. The advertising at less than cost 
as defined in the statute stands alone against 
the defendant. The only other evidence 
offered was defensive in its nature. Evil 
intent is denied and there is no evidence 
that the advertising complained of tended 
to deceive any purchaser, substantially lessen 
competition, unreasonably restrain trade, or 
to create a monopoly in any line of com- 
merce. When the defendant pleaded not 
guilty and brought forth its reasons for 
acting as it did, under the presumption of 
innocence, it placed itself in a position be- 
fore the court where it could not be said of 
defendant that it had violated the Unfair 
Sales Act as written. 


Jt doubtless is true that it may be a diffi- 
cult matter to establish the necessary facts 
beyond a reasonable doubt in a given case 
unless the advertising is so done as to 
amount to false representations. An illus- 
tration of this character of advertising may 
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be found in the case of Rust v: Griggs, 172 
Tenn. 565, 113 S. W. (2d) 733, cited upon 
this appeal. There the advertisement was 


so arranged as to be deceptive. The court. 


describes it in the opinion and says of it: 
“This advertising was plainly deceptive. 
The poster indicated that all the articles 
enumerated thereon were to be sold for cash 
and for less than they could be had else- 
where... other articles advertised were sold 
at market prices and some of them at prices 
above market prices.” Illustrations of viola- 
tions may be readily found in cases where 
large operators have endeavored to create 
monopolies by underselling competitors for 
a sufficient period of time to eliminate the 
smaller competitor from the field. It is such 
acts as these just suggested which neces- 
sarily tend to “result in unemployment, dis- 
ruption of leases, and nonpayment of taxes 
_ and loans, and contribute to an inevitable 
train of undesirable consequences, including 
economic depression.” If difficulty of en- 
forcement does result in a given case, it is 


undoubtedly due to the rights involved and 
the terms of the statute. However that may 
be, standards and requirements have been 
fixed hy the legislature, and until there is 
proof beyond a reasonable doubt that the 
act of a defendant is “in contravention of 
the policy” adopted by sec. 100.30, Stats., 
no case warranting a conviction is made out. 
By the plea of not guilty the defendant put 
In Issue every essential fact necessary to 
establish the offense, and when at the close 
of the evidence a prima facie case has not 
been made the defendant must be acquitted. 
That being the situation, it is considered 
that the proper course to be pursued is to 
hold that the evidence does not show the 
defendant, by its acts, placed itself within 
the field attempted to be governed by sec. 
100.30, Stats. 
[Conviction Reversed] 

By the Court:—Judgment reversed, and 
cause remanded with directions to discharge 
the defendant. 


[156,074] Barber Asphalt Corporation and The Johnson-March Corporation v. 
La Fera Grecco Contracting Co. and Thompson Materials Corporation; Stulz-Sickles 


Company, Intervenor. 


United States Circuit Court of Appeals, Third Circuit. 


Opinson on refearing. 


Filed December 4, 1940. 


The absence of any substantial variation in price between bituminous emulsion pur- 


chased from an exclusive licensee and that obtained elsewhere under a gallonage royalty 
arrangement does net negate findings that the alternative licensing system has been 
employed to obtain a limited monopoly, unlawful under the Sherman Anti-Trust Act, in 
a staple article of commerce where uncertainty as to the price of vendors other than the 
exclusive licensee. and forced economy necessitated by the gallonage royalty system cause 


purchasing contractors to resort to the licensee distributor. 


Ostrolenk & Green, New York, for appellants. 


Busser & Harding, Philadelphia, and 


Pitney, Hardin & Skinner, Newark, N. J., for appcllees. 
Biccs and Jones, Circuit Judges, concur; GoopkicH, Circuit Judge, dissents in part. 


[Rehearing] 


Biaes. C. J.: Upon rehearing a majority 
of the court has reached the same conclusion 
as that expressed in its original opinion filed 
September 20, 1940. Assuming, as contended 
by Barber Asphalt Corporation and The 
Johnson-March Corporation, that the bitu- 
minous emulsion sold to contractors by the 
Barber Corporation through the channel of 
Johnson-March or Thompson is sold at 
prices (royalty included) which do not differ 
substantially from the costs incurred by con- 
tractors who purchase bituminous emulsion 
elsewhere: and pay royalty by the gallon 
(an assumption which we think is contro- 
verted by the record), none the less Barber 
_and Johnson-March have employed the patent 


as a means of obtaining a limited monopoly. 


in the sale of a staple article of commerce, 
viz., bituminous emulsion. We conclude that 


this is so because of the uncertainty of cost 
imposed upon a contractor who buys bitu- 
minous emulsion from others than Johnson- 
March of Thompson and spreads it im 
accordance with the teaching of the patent. 
The prices of Johnson-March or Thompson, 
with the royalty included, save the purchaser 
from the uncertainty of the charge for roy- 
alties computed upon the number of gallons 
of material used. 


[Cost Differentials] 


Economy of operation requires that con- 
tractors who purchase emulsion from other 
than Johnson-March or Thompson spread 
a gallon of the material over no less than 
a certain yardage, being careful to spread 
it over no more than that yardage in order 
that the cost of the royalty may not be 
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unduly increased. To pursue such a restricted 
course obviously presents great practical 
difficulties.- On the other hand, those who 
purchase from Johnson-March and Thomp- 
son may spread emulsion as thinly as practice 
or specifications will allow, thus reducing 
the cost of material per yard spread without 
regard for the cost of any royalty based on 
gallonage. 


[Ilegality of Licensing System] 

In substance therefore the alternative 
method of licensing adopted by Johnson- 
March has the effect of driving the con- 
tractor back into the arms of Barber's 
distributors, compelling him to embrace the 
monopoly and procure a license under the 
patent in order that he may make use of 
an unpatented staple of commerce. The 
result is to afford Barber the advantage of 
the illegal practices prohibited by the decision 
of the Supreme Court in Leitch Manufactur- 
ung Co. v. Barber Co., 302 U. S. 458, 463. See 
also Carbice v. American Patents Develop- 
ments Corp., 283 U. S. 27, 34. 


[Correction of Prior Opinion] 


We will correct an error appearing in the 
second paragraph of page nine of the printed 
opinion filed September 20, 1940 by striking 
from the ninth line thereof the word “twenty” 
and substituting in lieu thereof the words 
“fifteen to eighteen” in order to make that 
opinion conform with the record before us. 


[Invalidity of Patent] 
We think that we need add nothing to 
the conclusion which we have heretofore 


expressed in regard to the invalidity of the 
Hayden patent. 


[Conclusion] 


Accordingly, the judgment of the court 
below is reversed and the cause is remanded 
with directions to dismiss the complaint for 
want of equity, to reinstate the counterclaim 
and to enter judgment granting relief there- 
under. 

[Dissenting Opinion] 

GoopricH, Circuit Judge, dissenting in 
part. 

The problem in connection with this case 
which troubles me is that which concerns the 
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alleged illegality of the arrangements by which 
Thompson, under the arrangements with John- 
son-March Corporation, sells bituminous emul- 
sion at a price which includes, on a per gallon 
basis, the royalty fee. The purchaser who buys 
at the end of the Barber-Johnson-March-Thomp- 
son route pays the price of x cents per gallon 
for the emulsion, plus 2¢ royalty fee. The pur- 
chaser who buys elsewhere pays x cents per 
gallon for emulsion and must pay a royalty fee 
of 1¢ per square yard for surface covered by 
this gallon of emulsion. The question is whether 
this constitutes an illegal type of arrangement 
so as to bring this state of facts within the rule 
of the Carbice Corporation case as applied in 
the Leitch Manufacturing Co. case.? 

I agree with my colleagues that a contractor 
is ‘‘faced with an elusive and indefinite factor 
in estimating his costs when he bids upon a 


job.’’ But these indefinite factors mentioned, the 
skill of the operator, temperature, humidity, 
etc. are equally present whether a contractor 
pays royalty in terms of a price per gallon or 
in terms of a price per square yard of spread. 
This point seems to me to be clear. 


Now, does the method of paying royalty on 
the per gallon basis give the one who-purchases 
that way an advantage over another who pur- 
chases on the per yard royalty basis? If so, 
it may well be that we have here forbidden 
practice. My difficulty comes in seeing how any 
advantage arises. Suppose a road contractor 
limits the spread of a gallon of emulsion to 
eight square yards as we are told the New Jer- 
sey rules require. On that basis the royalty 
price figured by the ‘‘spread’’ of the emulsion 
would be 8¢ per gallon. A purchaser certainly 
can know with fair certainty whether it is more 
advantageous to buy from a Thompson competi- 
tor and pay the royalty himself or whether to 
buy from Thompson and have the royalty in- 
cluded in the price per gallon. It appears that 
petroleum emulsion is an article easily bought 
from several sources in the open market. The 
determination of where to purchase seems to 
me to be wholly a matter of intelligent guessing 
plus arithmetic on the part of the purchaser. 
The element of uncertainty in the guessing with 
its consequent effect upon expenditure for pe- 
troleum emulsion seems to me to be a problem 
equally applicable to purchasers from Thomp- 
son as from any other seller of petroleum emul- 
sion. 


While I agree with the majority opinion upon 
the question of the invalidity of the patent I 
am unable to see with regard to the counter- 
claim, how the marketing practice involves a 
transgression of the rule of law announced in 
the Carbice case. 


C. E. Stevens Company, C. E. Stevens Tacoma Company and C. E. 


Stevens Company of Oregon, Petitioners, v. Foster & Kleiser Co., George W. Kleiser, 


P. Foster, et al. 


Supreme Court of the United States. No. 41, October Term, 1940. December 9, 1940. 


On Petition for Writ of Certiorari to the United States Cir 


the Ninth Circuit. 


cuit Court of Appeals for 
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A complaint filed in a suit brou. 
: ght b 
treble damages from a similar advertising 


posters. 


y an oie Sinai company to recover 
d company for violation of the Sherman Anti- 
a conspiracy to restrain interstate commerce in bill posters - 
not allege that the plaintiff was, as a result, unable to obtain 


H. B. Jines and Wheeler Grey, Seattle, Washington, for petitioners. 


Herbert W. Clark, 


San Francisco, California; J. Hart Clinton, San Francisco, Cali- 


fornia; Stephen V. Carey, Seattle, Washington; for appellees. 


[Nature of Proceeding] 


Roserts, J.—In this case the petitioners 
filed a complaint? in the District Court for 
Northern California under §7 of the Sher- 
man Act.” for triple damages for alleged 
violation by the respondents of §§ 1 and 2 of 
the Act.* The respondents demurred to the 
amended complaint for failure to state a 
cause of action. The District Court treated 
the demurrer as a motion to dismiss and 
dismissed the complaint. The Circuit Court 
of Appeals affirmed the judgment. 


[Question Presented] 


The question presented is whether the 
complaint alleges damage to the petitioners 
consequent upon a conspiracy to create a 
monopoly in the business of bill posting in 
the Pacific Coast region and to accomplish 
that monopoly by restraining interstate 
commerce in the transportation of posters. 


[Complaint Summarized} 


The relevant allegations of the complaint 
may be summarized. 


The petitioner C. E. Stevens Company is 
engaged in the business of outdoor adver- 
tising, which is the business of procuring 
Jocations and erecting structures thereon 
for the posting of bills and the painting of 
signs. Its business is conducted in Wash- 
ington and other states. More specifically, 
the petitioner’s activities are the soliciting, 
entering into, and execution of contracts for 
poster service for the display of posters, 
painted bulletins, and wall displays. These 
contracts are secured from advertisers, their 
representatives, and advertising agencies 
located throughout the United States and 
constitute agreements whereby the parties 
are to ship posters, lithographs, designs, 
stencils, etc., interstate with the, purpose 
shall be 


Company and two subsidiaries. The complaint 
is in three counts, the first setting forth the 
claim of the parent company, and each of the 
others the claim of one of the subsidiaries, 
against the respondents. Save as to the locale of 
the plaintiffs’ business, and the amount of dam- 
ages demanded, the counts are substantially 
alike. We shall refer to the first count as the 
complaint. The District, Court did not pass on 
the question of the propriety of the joinder of 


placed upon billboards and the other mate- 
rial used for painting signs on locations 
controlled by the bill posting company. 
Foster & Kleiser Co., one of the respondents, 
is engaged in the same business in the 
Pacific Coast states and elsewhere. The 
other respondents are connected with and 
controlled by Foster & Kleiser Co. or its 
subsidiary, Restop Realty Co., the latter 
being in the business of owning, holding, 
and leasing property for outdoor advertising 
sites on the Pacific Coast. 


The usual routine of the business is that 
the advertiser, directly or through an agency, 
contracts with a lithographer for making 
posters. The advertiser, either personally 
or through an agency, contracts with a bill 
posting company in the desired locality for 
the placing of the posters. The advertiser 
then forwards the posters to the bill poster 
or orders the lithographer to forward them. 
Foster & Kleiser Co. is operating under 
numerous contracts thus made. 


Foster & Kleiser Co. formulated and en- 
tered into a plan, scheme, and conspiracy 
with others for the purpose of monopolizing 
all branches of the outdoor advertising busi- 
ness in the Pacific Coast area and preventing 
petitioner and other independents, so-called, 
from engaging in that business and securing 
and executing contracts therefor and from 
securing posters for use therein. The pur- 
pose of the conspirators was to prevent 
lithographers from supplying posters to 
independents, including petitioner, or to ad- 
vertisers who were customers of petitioner 
and to prevent independents from securing 
adequate sites for the display of posters. 

The bill asserts that there is an associa- 
tion of paint plant® operators and poster 
plant operators, known as “Outdoor Adver- 
tising Association of America, Inc.”, of 
which the owners of separate plants located 
in separate cities are members. There is 


the several causes of action, which was raised by 
the demurrer, and we express no opinion 


upon it. 
2 Act of Oct. 15, 1914, ¢. 323, § 4, 38. Stat. 731, 
fo Uso Anes dol 
2, 1890, c. 647, §§ 1 and 2, 26 Stat. 


§ 
3 Act of July 
=209: 15 U. S.C. A. §§ 1 and 2. 
4109 F, (2d) 764. 
5 A plant is a group of sign locations owned or 
controlled by one bill poster in one city or com- 


munity. 
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one membership for.each municipality. Voting 
rights are according to the number of sepa- 
rate plants owned and operated by ‘each 
voting member. Foster & Kleiser Co. has 
some six hundred plants with concomitant 
voting rights. By virtue of its voice in the 
management of the association, and pursuant 
to the conspiracy, it caused the association 
to threaten to refuse, and to refuse, to post 
lithographs if the manufacturers thereof 
sold or furnished them for posting by inde- 
pendent plants or furnished samples of 
posters to independent plants, with the aim 
and effect of coercing and intimidating the 
lithographers so as to prevent and hamper 
the petitioner and other competitors of the 
association’s plants, and of the respondents, 
from securing samples or lithographs. Actual 
obstruction and hindrance of the independents, 
including the petitioner, resulted. Pursuant 
to the conspiracy, the association and the 
conspirators threatened to refuse, and have 
refused, to post posters and lithographs for 
advertisers if they patronized or made con- 
tracts with independent plants. In’ addition, 
the conspirators refused to execute any por- 
tion of national contracts for outdoor adver- 
tising if any part of the work had been 
executed, or was to be executed, by an 
independent plant. The movement in inter- 
state commerce of posters, lithographs, and 
designs for outdoor advertising was thus 
attempted to be monopolized, was monopo- 
lized, and was unreasonably restrained by 
the respondents. 


Other allegations are made with respect 
to agréements brought about by the Foster 
& Kleiser Co. and other bill posting con- 
cerns to exclude the petitioner and other 
independents from participation in the na- 
tional business of advertising. It is also 
alleged that the respondents resorted to 
various other illegal and unfair acts and 
means in the petitioner’s locality in an effort 
to prevent petitioner from obtaining sites 
for posting lithographs and displaying ad- 
vertising signs, as part of the same general 
conspiracy and for the same ultimate pur- 
pose. We do not further set out these alle- 
gations because enough has been said to 
indicate the question on which the case 
turns. 


[Conspiracy Conceded] 


The respondents conceded in the court 
below, and here, that the complaint charges 
a conspiracy in restraint of interstate com- 
merce, within the purview of the Sherman 
Act, in view of the decision in Ramsay Co. v. 
fswnctaned Bill Posters Association, 260 U. S. 


[Allegations as to Damage] 


The court below, however, agreed with 
the respondents that the complaint fails to 
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allege that the conspiracy, so far_as_ it 
affected interstate commerce, was effective: 
to injure petitioner, since there was no alle- 
gation that respondents’ conduct prevented 
the petitioner from obtaining or receiving 
any posters. It thought the allegations of 
damage to petitioner’s business were directed 
to the local acts of the respondents rather 
than to any restraint of interstate commerce 
in posters; and, as purely local activities 
were the gravamen of the complaint, no vio- 
lation of the Sherman Act was sufficiently 
charged. This, upon the principle that local 
activities pursued without intent to hinder 
or restrain interstate commerce, although 
they indirectly affect it, cannot flow from or 
sustain a finding of conspiracy to interfere 
with or restrain such commerce. 


[Contention of Petitioner] 


The petitioner urges that the complaint 
charges a general conspiracy to monopolize 
the bill posting business on the Pacific Coast 
and, as one of the means of such monopoly, 
to restrain interstate commerce in posters 
contributing to the resulting injury of the 
petitioner. It insists that the court below 
was wrong in construing the complaint as 
charging a monopoly of local business not 
intended to affect interstate commerce. 


[Complaint Sufficiently Alleges Violation] 


We hold that the complaint alleges a con- 
Spiracy in violation of §§1 and 2 of the 
Sherman Act. The object of it is to monop- 
olize or to restrain trade in the bill posting 
business on the Pacific Coast, and in aid of 
that purpose, to restrain interstate commerce 
in posters; and the complaint sufficiently 
alleges that such monopoly and restraint 
inflicted damage upon the petitioner. 

Ag we have said, the complaint alleges 
that the petitioner solicits contracts for 
poster advertising as does the respondent, 
Foster & Kleiser Co. The petitioner is thus 
in competition with Foster & Kleiser Co. 
in the effort to obtain contracts which call 
for the interstate shipment of posters for 
their execution. The complaint adequately 
charges a conspiracy to restrain the trans- 
portation of posters in interstate commerce, 
in aid of the attempted monopoly. It also 
charges other means and acts, local in char- 
acter, with the same aim. The conspiracy, 
with its effect on interstate commerce, is 
alleged to have caused the petitioner great 
expense and loss of profits; to have restrained 
and prevented petitioner from establishing 
a business in San Francisco, “all to the great 
injury and damage of plaintiff”. The plead- 
ing further alleges that the respondents’ acts 
were injurious to the petitioner, excluded 
petitioner from fair competition, and charges 
that because of petitioner’s inability to com- 
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pete with Tespondents, petitioner “has been 
damaged in that its business was rendered 
unprofitable, and the profits of its said trade 
and commerce have diminished, and the 
plaintiff company has suffered loss and been 
damaged thereby.” 

While these allegations are general, we 
cannot say that they are inadequate nor are 
we able to agree with the court below that 
they are coupled with and treated solely as 


the consequence of local activities of, the 
respondents. 

We think that, in order to state a cause 
of action, the petitioner was not bound to 
aver that it had been wholly unable to 
obtain posters. 

[Judgment Reversed] 


_ The judgment is reversed and the cause 
is remanded for further proceedings in con- 
formity to this opinion. 


[56,076] Opinion of Attorney General of Louisiana. 


Addressed. to Distrjct Attorney, 19th Judicial District of Louisiana, Baton Rouge, 
Louisiana, by Executive Assistant to the Attorney General, W. Carruth Jones, November 


27, 1940. 


The Louisiana Unfair Sales Act, prohibiting sales below cost, is applicable to sales 


between affiliated companies. 


A wholesaler may, in computing cost, give to a retailer the benefit of a cash discount 
received by the wholesaler from. the manufacturer. 


[Questions | 


We have before us your letter of October 
22, 1940, in which you state that you desire 
the opinion of this Department in response 
to questions involving an interpretation of 
Act 338 of 1940. You enclosed in your letter 
a list of said questions, and we copy same 
in full, as follows: 


“‘(1) Where there are a number of affiliated. 


companies through stock ownership, and such 
companies are engaged in a similar character 
of mercantile business, is it permissible for such 
affiliated companies by mutual agreement, for 


convenience, mutual assistance and to increase 
purchasing power, 

‘*(a) To make purchases through any one of 
such affiliated companies for distribution to the 
.other affiliated companies, as the needs of such 
other affiliated companies may require, without 
complying with the provisions of Act 338 of 
1940, with respect to such transactions? 

“‘(b) To supply or sell merchandise each to 
the other, or among themselves, from surplus 
stock, to supply respective needs, without the 
necessity of complying with the provisions of 
Act 338 of 1940 with respect to such transac- 
tions? 

“To illustrate: A, B, C and D are affiliated 
companies. A buys a car of flour. After the 
purchase is made, A transfers to B 25 barrels 
of this flour to supply B’s immediate needs. 
Later B buys a car of oats and later transfers 
to A 25 bushels of the oats to supply A’s imme- 
diate needs, and similar transactions take place 
with respect to the other affiliated companies. 
Are these transactions subject to and controlled 
by the provisions of Act 338 of 1940? 

““(2) May a wholesaler who has figured the 
cost of merchandise as defined in Section 2-b of 
Act 338 of 1940, and has received a cash dis- 
count from the manufacturer, allow a cash dis- 
count when sale is made to the retailer? In 
other words, can the wholesaler give to the 
retailer the benefit of the cash discount received 
by him from the manufacturer fake 


Although the companies referred to are 
affiliated through stock ownership and, as 
such, are engaged in a similar character of 
mercantile business, they are nevertheless 
separate and distinct legal entities. As a 
matter of convenience, we will adopt your 
illustration and refer to these companies as 
AG bai Caanid sD), 

Let us say that A purchases flour in 
larger quantities than it needs for the pur- 
pose of its own sales to retailers and job- 
bers, but that A has an understanding with 
B, C and D to the effect that when any of 
them needs flour, they will purchase same 
from A. 

In due course of business B finds itself 
in need of 20 barrels of four to sell to one 
of its customers, and it calls upon A for 
same. Up to this point, the title to all the 
flour that has been purchased by and de- 
livered to A is vested in A and, in order to 
comply with B’s demand A sells to B 20 
barrels of flour. 


[Transactions Subject to Unfair Sales Act] 


In this transaction A is the vendor and B 
is the vendce. ‘The fact that the companies 
are affiliated through stock ownership does 
not alter the situation, and accordingly, it 
is our opinion that transactions of this 
character between said companies are sub- 
ject to and conirolled by the provisions of 
Act 338 of 19-10. 


[Wholesaler May Give Retailer Benefit 
of Discount) 


In response to your last question, we 
must say that Section 2-b of said Act 338 
is not entirely free from obscurity. It is 
our opinion, however, that a wholesaler who 
has figured the cost of merchandise, as de- 
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fined in Section 2-b of Act 338 of 1940, and 
has received a cash discount from the,manu- . 
facturer, may legally allow a cash discount” 
when a sale is made by it to a retailer. In 


other words, the wholesaler may legally 
give to the retailer the benefit of the cash 
discount received by the wholesaler from 


the manufacturer. 


[1 56,077] United States of America v. Balaban & Katz Corporation et al. 


In the District Court of the United States for the Northern District of Illinois, 
Eastern Division. In equity. No. 8854. December 10, 1940. 


. . . . . . Gis 
otion picture consent decree entered in a Federal Court in Illinois in 1932 is mod 
fied repress therefrom a paragraph enjoining the entering or Pee on pee 
restrictive agreements with distributors for the exhibition of motion pic ger - eee 
and by suspending certain other paragraphs so long as provisions © 2 oe se ; 4 ef 
entered in a Federal Court in New York in 1940, relating to arbitration of disputes a 
clearance periods and as to withholding of prints, remain in effect. 


Before U. S. District Judge CHartes E. Woopwarp. 


Thurman Arnold, Assistant Attorney General; Robert L. Wright, Special Assistant 
to the Attorney General; J. Albert Woll, U. S. Attorney, Northern District of Illinois; 
for petitioner, ; 


Kirkland, Fleming, Green, Martin & Ellis for Balaban & Katz Corporation, Para- 
mount Pictures, Inc., Publix Great States Theatres, Inc., Publix Theatres Corporation; 
Mayer, Meyer, Austrian & Platt for Loew’s, Incorporated; Defrees, Buckingham, Fiske 
& O’Brien for Warner Bros. Pictures, Inc., Vitagraph, Inc; Dwight Harris, Koegel & 
Caskey, and Matthews, Harmon, Karr & Springer for Twentieth Century-Fox Film 


Corporation; Spitz and Adcock for RKO Radio Pictures, Inc., all of Chicago, Illinois. 


Decree 
[Motion for Modification of Consent Decree] 


The defendants, Balaban & Katz Corpo- 
ration, Publix Great States Theatres, Inc. 


(Successor in interest to Great States Theatres 
Inc.), Paramount Pictures Inc. (formerly 
Paramount Famous Lasky Corporation and 
Paramount Publix Corporation), Loew’s 
Incorporated (Successor to Metro—Goldwyn- 


Mayer Distributing Corporation), Publix 
Theatres Corporation, Warner Bros. Pic- 
tures, Inc. (Individually and as successor 
to First National Pictures, Inc), Twentieth 
Century-Fox Film Corporation (formerly 
Fox Film Corporation), RKO Radio Pic- 
tures, Inc. (Successor in interest to Pathe 
Exchange, Inc.) and Vitagraph Inc., having 
moved for a modification of the consent de- 
cree heretofore entered in this action in this 
Court on April 6, 1932; and it appearing to 
the Court, 
[Facts Appearing] 

(1) That the defendants, or their predeces- 
sors in interest, were parties to said consent 
decree; 

(2) That in a certain action instituted in the 
District Court of the United States for the 
Southern District of New York, in which United 
States of America was Petitioner and certain 
of the above named defendants, among others, 
were defendants, entitled ‘‘United States of 
America against Paramount Pictures Inc. et al.” 
a consent decree (hereinafter referred to as the 
“‘New York decree’) was entered in said Dis- 
trict Court of the United States for the Southern 
District of New York on the 20th day of Novem- 
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ber, 1940; that said New York decree, a certi- 
fied copy of which is filed herewith, was 
consented to by United States of America and 
was consented to or is binding upon the above 
named defendants; that said New York decree 
provides, among other things, for the arbitra- 
tion of certain controversies between exhibitors 
and the defendants arising in the United States, 
including the Chicago Exchange territory; and 

(3) That the United States of America, by its 
counsel, has consented to such modification; and 


After hearing counsel for The United 
States of America and for each of the above 
named defendants, and due deliberation 
having been had, it is ordered, adjudged 
and decreed that: 


[Consent Decree Modified] 


I. Said consent decree entered in this 
Court on April 6, 1932, is hereby modified 
by striking therefrom Paragraph X thereof. 

II. As long as the provisions of Sections 
VIII and X of the New York decree re- 
main in effect, the provisions of Paragraphs 
VI, VII, VIII, IX and XI of the said con- 
sent decree entered in this Court on April 
6, 1932, shall be and hereby are suspended 
as to the defendants named herein, and: 


1. Any independent (i. e., unaffiliated) ex- 
hibitor shall have the right to arbitrate 
under the arbitration system provided for 
in the New York decree, controversies sub- 
ject to arbitration under Section X of said 
New York decree with respect to first and 
second run exhibition in Cook County, Ilnois, 
and first-run exhibition in other cities and 
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towns in the CHicago Exchange Territory, 
without regard to the number of theatres 
owned or operated by such independent ex- 
hibitor. : 

2. The provisions contained in subdivi- 
sion 5 of paragraph B of Section X of the 
New York decree shall not be applicable to 
controversies arising with respect to first- 
run exhibition in the Chicago Loop theatres, 
and any independent exhibitor shall have 
the right to arbitrate any such controversy 
under Section X of such’New York decree, 
whether or not he filed a claim or claims 
against the defendants named herein in 
writing. For the purpose of this section 
the “Chicago Loop” shall comprise the area 
in the city of Chicago, Illinois, bounded by 
Lake Street, Wabash Avenue, Van Buren 
Street and Wells Street. 

3. Any independent exhibitor who has a 
right under Sections 1 or 2 hereof to insti- 
tute an arbitration proceeding may do so at 
any time after the establishment of the arbi- 
tration system provided for in said New 


York decree. No award entered in such 
arbitration shall be effective prior to Septem- 
ber 1, 1941, but any such award may affect 
then existing franchises, or licenses entered 
into pursuant to then existing franchises, 
between ‘parties bound by this decree who 
are parties to such arbitration. 


4. No party to this decree or successor 
in interest thereto and no officer, director, 
agent or employee of any such party or suc- 
cessor shall be deemed to have violated any. 
provisions of this decree unless such party 
or its successor in interest refuses to arbi- 
trate as provided herein a dispute or con- 
troversy which is subject to arbitration 
under Section 1 or Section 2 hereof but is 
not subject to arbitration under the New 
York decree, or fails or refuses to abide by 
and perform a final award for damages 
made and entered therein in the manner 
provided in Section X of the New York 
decree. 


[f 56,078] Miles Laboratories, Inc., v. Owl Drug Company. 
In the Supreme Court of State of South Dakota. No. 8377. Filed December 13, 


1940. 


Appeal from the Circuit Court of Minnehaha County, South Dakota. Hon. L. L. 


Fleeger, Judge. . 


The South Dakota Fair Trade Act, providing that a distributor must not sell a 
trade-marked commodity at a price below that established by contract between _the, 
manufacturer and other distributors, does'not violate the State constitutional provisions 


against monopolies. 


A law which has been incorporated -into the Code is not subject to assault because 


of a claimed defect in the title. 


Bailey, Voorhees, Woods & Bottum and Roswell Bottum, Sioux Falls, South 
Dakcta; Verne G. Cawley, Elkhart, Indiana, Attorneys for Plaintiff and Respondent. 


Claude A. Hamilton, Sioux Falls, South Dakota, Attorney for Defendant and Ap- 


pellant. 


[Plaintiff Sells Trade-Marked Remedy] 


Potrey, J.: Plaintiff is a corporation, who 
now is and for more than eight years last 
past, has been engaged in the manufacture 
and sale of proprietary remedies and medi- 
cines, among others, a certain analgesic 
remedy known as “Alka-Seltzer,” which, 
prior to the commencement of this action 
has been and now is in free and open com- 
petition with commodities of the same gen- 
eral class produced and distributed by 
other manufacturers, such as Asperin, 
Bromo Seltzer and other proprietary medi- 
cines; and long prior to the commencement 


of this action plaintiff registered the name 
“Alka-Seltzer” in the United States Patent 
Office as a trade-mark, and ever since the 
registration of said trade-mark and at the 
present time plaintiff has been and now is 
the owner thereof. s 
[Minimum Price Established Pursuant to 
Fair Trade Act] 

The Legislature of 1937 enacted Chapter 
126, Laws 1937, (now SDC Ch. 54.04) and 
known as the “Fair Trade Law,” and on or 
about the 13th day of November, 1937, the 
plaintiff, pursuant to the provisions of SDC 
54.0404, established a mintmum price at 
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which its product, “Alka-Seltzer” should be 
sold to consumers at retail in this state 
and that said minimum price ever since said 
date has been and now is in full force and 
effect. As a result of extensive advertising 
and other sales promotion work done by 
the plaintiff in promoting the sale of “Alka- 
Seltzer,” and as a result of the wide and 
general acceptance of said product by the 
public, plaintiff has built up and established 
a large and valuable good will in connection 
therewith, which, at this time, has a value 
to the plaintiff in the state of South Dakota 
in excess of $5,000.00. 


[Defendant Conducts Retail Drug Store} 


‘Defendant is a corporation engaged in 
conducting a retail drug store under the 
name of “Owl Cut-Rate Drug Store” in 
Sioux Falls, South Dakota, where it deals 
in proprietary remedies and medicines, in- 
ciuing “Alka-Seltzer.” 


[Fair Trade Contracts Entered] 


On or about the 13th day of November, 
1937, the plaintiff pursuant to the provisions 
of the said ‘Fair Trade Law” entered into 
certain contracts with distributors of “Alka- 
Seltzer”, wherein plaintiff established mini- 
mum resale prices, which said prices are 
the same as such prices established by the 
plaintiff in all other states of the United 
States having a “Fair Trade Law” other 
than the State of California, and providing 
for refusal to sell unless such minimum re- 
sale prices are observed, with a large num- 
ber of retailers of proprietary remedies 
doing business in this state all of which 
agreements are identical in form and lan- 
guage except as to the date and name of 
the retailer which appears in each of the 
agreements, all of which agreements were 
in force and effect at the time of the com- 
mencement of this action. 


[Defendant Knowingly Sold Below 
Established Price] 


Sometime shortly after November 13, 1937, 
defendant was informed of the minimum 
retail prices of “Alka-Seltzer” which plain- 
tiff had on such date established in this 
state by the delivery to the defendant of a 
schedule of said minimum prices, and there- 
after and until the 6th day of November, 
1939, plaintiff sold to defendant such of its 
products as the defendant ordered from it. 
That notwithstanding the receipt of said 
schedule of minimum prices the defendant 
shortly thereafter violated the provisions of 
SDC 54.0406 of the said “Fair Trade Law” 
by wilfully and knowingly offering for sale 
and selling in its said “Owl Cut-Rate Drug 
Store” considerable quantities of ‘“Alka- 
Seltzer” for less than the minimum price 
established by the plaintiff as aforesaid, and 
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threatened to continue oflering for sale and 
selling said commodity at less than the 
prices established by the plaintiff as afore- 
said. 


[Plaintiff Sought Injunction 
Against Violation] 


In its complaint plaintiff alleged that 
none of such sales come within the excep- 
tions enumerated in SDC 54.0405. Plaintiff 
also alleged that it was damaged in its 
business by the said wrongful and unlawful 
acts of the defendant and prayed judgment 
that the defendant be perpetually enjoined 
from unlawfully and knowingly advertising, 
offering for sale or selling “Alka-Seltzer” 
at less than the minimum retail prices there- 
for which plaintiff had previously estab- 
lished and which were in effect at the time 
of such sales, and from offering or giving 
any article of value free with or in connec- 
tion with the sale of “Alka-Seltzer”; or 
offering or making any concession of any 
kind whatsoever with or in connection with 
the sale of “Alka-Seltzer,” or offering or 
giving any coupon with or in connection 
with the sale of “Alka-Seltzer” and selling 
or offering for sale “Alka-Seltzer” in com- 
bination with any other merchandise. 


[Injunction Granted; Defendant Appeals] 


To plaintiff’s complaint, defendant inter-. 
posed an answer in which it admitted all 
the allegations contained in plaintiff’s com- 
plaint and moved that said complaint be dis- 
missed for the reason and upon the ground 
that the said “Fair Trade Law,” under 
which this action is brought is repugnant 
to and in violation of the Constitution of the 
State of South Dakota. The Court denied 
defendant’s motion for judgment and granted 
plaintiff’s motion for judgment on the plead- 
ings in accordance with plaintiff’s prayer. 
By this judgment defendant is permanently 
and perpetually enjoined from: 


““(a) wilfully and knowingly advertising, offer- 
ing for sale, or selling the product known as 
‘Alka-Seltzer,’ which is described in the com- 
plaint in this action, at less than the minimum 
retail prices therefor which the plaintiff may 
have previously established and which are in 
effect at the time of said sale; (b) offering or 
giving any article of value free with or in con- 
nection with the sale of ‘Alka-Seltzer’; (c) offer- 
ing or making any concession of any kind 
whatsoever with, or in connection with the sale 
of ‘Alka-Seltzer’; (d) offering or giving any cou- 
pon with or in connection with the sale of 
‘Alka-Seltzer’; and (e) selling or offering for: 
sale ‘Alka-Seltzer’ in combination with any 
other commodity.’’ 


But further ordered that this injunction 


‘shall not preclude the defendant from reselling 
said ‘Alka-Seltzer’ at less than the minimum 
retail prices therefor which the plaintiff may 
have established in the following cases and un- 
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der the following circumstances which are set 
forth in SDC 54.0405, namely: (1) In closing 
out the defendant’s stock of ‘Alka-Seltzer’ for 
the bona fide purpose of discontinuing dealing 
in such commodity when plain notice of the 
fact is given to the general public; providing 
that in such case the defendant shall give to 
the plaintiff prompt and reasonable notice in 
writing of its intention to close out said stock 
and an opportunity to purchase such stock at 
the original invoice price; (2) When the trade- 
mark, brand or name is removed or wholly ob- 
literated from the said commodity, ‘Alka- 
Seltzer,’ and is not used or directly or indirectly 
referred to in the advertisement or sale thereof; 
(3) When said commodity, ‘Alka-Seltzer’ is 
altered, secondhand, damaged or deteriorated 
and plain notice of the fact is given to the public 
in the advertisement and sale thereof, such no- 
tice to be conspicuously displayed in all adver- 
tisements and to be affixed to said commodity; 
(4) A sale of said commodity by any officer 
acting under an order of court.’’ 


From this judgment defendant appeals. 


[Constitutionality of Fair Trade Act 
Questioned] 


It is contended by appellant that the 
“Fair Trade Law” conflicts with Section 
20 of Art. 17, South Dakota Constitution 


and therefore is void.. This section of the: 


Constitution is what is known as the anti- 
trust and anti-monopoly clause of the Con- 
stitution and reads as follows: 


‘“‘Monopolies and trusts shall never be allowed 
in this state and no incorporated company, co- 
partnership or association of persons in this 
shall directly or indirectly combine or make 
any contract with any incorporated company, 
foreign or domestic, through their stockholders 
or the trustees or assigns of such stockholders, 
or with any co-partnership or association of 
persons, or in any manner whatever to fix the 
prices, limit the production or regulate the 
transportation of any product or commodity so 
as to prevent competition in such prices, pro- 
duction or transportation or to establish ex- 
cessive prices therefor. 

“The legislature shall pass laws for the en- 
forcement of this section by adequate penalties 
and in the case of incorporated companies, if 
necessary for that purpose may, as a penalty, 
declare a forfeiture of their franchises.” 


It is appellant’s claim that in permitting 
plaintiff to establish the minimum price at 
which “Alka-Seltzer” can be sold he is au- 
thorized to fix prices and prevent competi- 
tion in the sale or distribution of 
“Alka-Seltzer”, and thereby acquire a 
monopoly of such business. It is true that 
by virtue of plaintiff’s registered trade-mark 
it has the exclusive right to manufacture 
and to sell the trade-marked product, and 
it also has the right to fix the price at 
which it may be sold and in order for 
anyone to obtain “Alka-Seltzer”, he must 
buy it from plaintiff or one of its distributors, 
and pay the price fixed by plaintiff. But this 
is not the kind of a monopoly that is aimed 


at by Section 20 of Art. 17, of the Consti- 
tution. Walter A. Wood Co. v. Greenwood 
Hardevare Co., 75 S. C. 376, 55 S. E. 973; 
Grogan v. Chaffee, 156 Cal. 611, 105 Pac. 
746, 27 A. L. R. (N. S.) 395. 


[Constitutionality Upheld] 


A monopoly such as is meant by Section 
20, of Art. 17 of our Constitution exists 
only where all or so nearly all of a product 
or commodity within a community or dis- 
trict, is brought into the hands of one man 
or set of men, as to practically bring the 
handling of production of the commodity 
within such single control, to the exclusion 
of competition or free traffic therein. Grogan 
Uv. Chaffee, supra. To render the protection 
against monopoly more effective, this con-. 
stitutional provision prohibits certain com- 
binations and agreements dealing with the 
production, transportation and price of 
commodities insofar as they tend substan- 
tially to stifle competition. The “Fair Trade 
Law” does not purport to give the pro- 
ducer the right to stifle competition in a 
commodity. The right to stabilize the price 
of a “brand” in the manner described in 
the act may only be acquired or maintained 
if the commodity remains in free and open 
competition. SDC 54.0402. An Act which 
grants rights conditioned upon the main- 
tenance of free competition does not pur- 
port to authorize the making of a ‘“‘contract 
* * * or in any manner whatever to fix 
the prices, * * * of any product or com- 
modity so as to prevent competition 
* * *” The “Alka-Seltzer” brand of anal- 
gesic is admitted by the pleadings to be in 
free and open competition with other anal- 
gesics, such as Aspirin, Bromo Seltzer, and 
probably many others, and a monopoly is 
impossible if the provisions of the “Fair 
Trade Law” are followed. 

Appellant further contends that the Act 
violates the provisions of Sections 2 and 18 
of Art. 6 of the Constitution of South Da- 
kota, and the 14th Amendment to the Con- 
stitution of the United States. We fail to 
find any merit in this contention. The weak- 
ness of appellant’s argument is that it is 
based on the assumption that appellant has 
the absolute right to go to plaintiff and 
purchase “Alka-Seltzer” in any desired 
quantities at the price fixed by plaintiff and 
become the unconditional owner thereof 
and may resell the same at any price and 
in any manner it may see fit, and without 
any regard for a resale price that may have 
been fixed by plaintiff. The facts furnish no 
ground for arly such assumption. “Alka- 
Seltzer” is produced by and is owned by 
plaintiff. Whether plaintiff will sell said 
product or refuse to sell the same is a 
matter of concern to no one but itself. If 
plaintiff chooses to sell or offer to sell said 
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product it has the absolute right to fix the 
price and name the conditions on which it 
will sell, and if appellant or any other 
prospective purchaser is not satisfied with 
such price or conditions he is under no obli- 
gation to buy and is in nowise injured by 
such price or conditions. A purchaser who 
purchases plaintiff’s product at plaintiff’s 
price and on the condition named by plain- 
tiff is under obligation to pay such price 
and perform such conditions; and, under 
the provisions of SDC 54.0406 plaintiff is 
entitled to injunctive relief in case of viola- 
tion of such conditions. 


[Other Fair Trade Acts Sustained] 


“Fair Trade Laws” have been enacted in 
forty-four different states. These laws, so 
far as they have been submitted to the 
courts of last resort in the states where 
enacted, have been held to be constitu- 
tional. Max Factor & Co. v. Kunsman, 5 Cal. 
(2d) 446, 55 Pac. (2d) 177; Pyroll Sales Co. 
v. Pep Boys, etc., 5 Cal. (2d) 784, 55 Pac. 
(2d) 194, 1186; Seagram-Distillers. Corp. v. 
Old Dearborn Distributing Co., 363 Ill. 610, 
2 N. E. (2d) 940; Joseph Triner Corp v. 
McNeil, 363 Ill. 559, 2 N. E. (2d) 929, 104 
A. L. R. 1435; Bourjois Sales Corp. v. Dorf- 
man, 273 N. Y. 167, 7 N. E. (2d) 30, 110 
A. L. R. 1411; Johnson & Johnson v. Weiss- 
bard, 121_N. J. Eq. 585, 191 Atl. 873; Weco 
Products Co. v. Reed Drug Co., 225 Wis. 
474, 274 N. W. 426; Goldsmith v. Meade John- 
son & Co. (Md.) 7 Atl. (2d) 176; Ely Lilly 
& Co. v. Saunders (N. C.) 4S. E. (2d) 528, 
216 N. C. 163. 
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The validity of the “Fair Trade Law” 
has been upheld by the Supreme Court of 
the United States in the following cases: 
Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp., 299 U. S. 183, 57 S. Ct. 139, 


81 L. ed. 109, 106 A. L. R. 1476; Kunsman v. 
Max Factor & Co., 299 U. S. 198, 57 S. Ct. 
147, 81 L. ed. 122. 


[Defective Title Not Material After Law 
Incorporated in Code] 


In the trial court the validity of the 
“Fair Trade Law” was questioned because 
of a claimed defect in the title to the Act. 
(Ch. 126, Laws 1937). Since this chapter 
was enacted, the law has been incorporated 
into South Dakota Code of 1939, and it has 
been repeatedly held by this Court that 
after a statute has been reenacted as a 
part of the Code, it is no longer subject to 
assault because of a claimed defect in the 
title to the original Act when it was enacted 
by the legislature. J. P. Schaller Co. v. Can- 
istota Grain Company, 32 S. D. 15, 141 N. W. 
993; State ex rel. Kronschnadel v. Issenhuth, 
34 S. D. 218, 148 N. W. 9; State v. Horner, 
35 S. D. 612, 153 N. W. 766; Murphy Liquor 
Co. v. Medbury, et al., 35 S. D. 589, 153 N. W. 
654; Brady v. Cooper et al., 46 S. D. 419, 193 
N. W. 246. 


[Judgment Affirmed] 


The judgment appealed from is affirmed. 
All the Judges concur. 


United States of America v. Postal Telegraph, Inc., et al. 


United States District Court for the Southern District of New York. Equity No. 
86-128. Approved December 30, 1940. Judgment rendered December 31, 1940. 


Proceedings commenced by the United States under the Sherman Anti-Trust Act 


against the defendant Postal Telegraph, Inc., and others are terminated by entry of a 
consent judgment enjoining defendants from granting to Postal Telegraph, Inc., the follow- 
ing rights unless similar rights. are granted to other telegraph companies: the right to 
establish telegraph poles and lines along the rights-of-way of any railroad compeny; the 
right to transact telegraph business on the property and trains of any railroad; the right 
to establish an office within the public terminals of any railroad or within hotels, clubs, 
stock and other exchanges and other public or semi public buildings; the right to transact 
business on premises primarily used for public amusement; and the right to have telegraph 
business transacted by the owners or lessees of any of the above places as agents for the 
defendant telegraph company. 


The judgment provides also that the defendant Postal Telegraph, Inc., shall within 
30 days terminate all agreements inconsistent with it. 


The judgment provides that it is to be inoperative until such time as restraints similar 
to those here imposed shall be imposed upon Western Union Telegraph Company, et al., 
either by consent decree or by a final decree of a court of competent jurisdiction not 
subject to further review. 
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Thurman Arnold, Assistant Attorney General John T. Cahill, U. S. Att f 
in A ‘ \ 3 ; gatle+S. th 
Southern District of New York, Robert M. Cooper, Special Assistant to tscen Hoge 


General, Margaret H. Brass, 


Sullivan & Cromwell, 
Defendants. 


Before Gopparp, D. J. 


Consent Judgment 


The United States of America filed its 
petition herein on the Ist day of December, 


1937, and each of the deféndants appeared. 


and filed its answer to such petition. 


It appears to the Court that the defend- 
ants have consented in writing to the making: 


and entering of this decree, without any 
findings of fact, upon condition that neither 
such consent nor this decree shall be con- 


sidered an admission or adjudication that. 


said defendants have violated any law. 


It further appears that by virtue of the 
attached consent of the defendants, and its 
acceptance by the petitioner, it is unneces- 
sary to proceed with the trial of the action, 
or to take testimony therein, or that any 
adjudication be made of the facts. 
therefore, upon motion of the petitioner, 
and in accordance with said consent, it is 
hereby 


Ordered, Adjudged, and Decreed 
[Jurisdiction] 


J. That the Court has jurisdiction.of the 
subject matter set forth in the petition and 
of all parties thereto, with full power and 
authority to enter this decree; that the peti- 
tion states a cause of action against the 
defendants under the Sherman Act. 


[Practices Enjoined] 


II. The defendants and each of them and 
each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 
behalf of the defendants or any of them, are 
hereby perpetually enjoined, restrained, and 
prohibited from maintaining or extending, 
directly or indirectly, any combination or 
conspiracy to restrain interstate trade or 
commerce, as alleged in the petition, by 


1. Directly or indirectly, making, entering 
into, carrying out, or enforcing any contract, 
lease, agreement, or understanding, express 
or implied, which: 

(a) grants to the defendant Postal Telegraph, 
Ine. the right or privilege to establish telegraph 
lines and poles along the rights-of-way, bridges, 
and lands of any railroad company within the 
United States, and provides for the exclusion 
of all other telegraph companies or imposes con- 
ditions on the grant of similar rights or privi- 
leges to any other telegraph company; 

(b) grants to the defendant Postal Telegraph, 


Now, : 


Special Attorney, Attorneys for the United States. 
by Eustace Seligman, New York City, Attorneys for the 


Inc. the right or privilege to transact telegraph 
business on the property and trains of any rail- 
road company within the United States, or 
within the railroad terminals of the contracting 
railroad company, and provides for the exclusion 
of all other telegraph companies or imposes 
conditions on the grant of similar rights or 
privileges to any other telegraph company; 

(ec) grants to the defendant Postal Telegraph, 
Inc., the right or privilege to establish a station 
or office for the transaction of telegraph busi- 
ness within the public terminals or stations of 
railroad, terminal, or other transportation com- 
panies within the’ United States, and provides 
for the exclusion of all other telegraph com- 
panies or imposes conditions on the grant of 
similar rights or privileges to any other tele- 
graph company; 

(ad) grants to the defendant Postal Telegraph, 
Inc., the right or privilege to establish a station 
or office for the transaction of telegraph busi- 
ness within hotels, clubs, stock and other ex- 
changes, office buildings and other public and 
semi-public buildings, and provides for the ex- 
clusion of all other telegraph companies or im- 
poses conditions on the grant of similar rights 
or privileges to any other telegraph company; 

(e) grants to the defendant Postal Telegraph, 
Inc., the right or privilege to establish a station 
or office for the transaction of telegraph busi- 
ness, or to transact telegraph business, on the 
premises of buildings and property primarily 
used for public amusement or recreation, and 
provides for the exclusion of all other telegraph 
companies or imposes conditions on, the grant 
of similar rights or privileges to any other 
telegraph company; 

(f) grants to the defendant Postal Telegraph, 
Inc., the right and privilege of having their 
telegraph business transacted for them in hotels, 
business establishments, public and semi-public 
buildings, and other strategically located prem- 
ises by the owners or lessees of such premises 
or their employees as agents for the defendant 
Postal Telegraph, Inc., and provides for the 
exclusion of all other telegraph companies or 
imposes conditions on the grant of similar rights 
or privileges to any other telegraph company; 

(g) grants to the defendant Postal Telegraph, 
Inc., the right or privilege to transact telegraph 
business within or upon any property or prem- 
ises involved, and provides for the exclusion of 
all other telegraph companies or imposes condi- 
tions on the grant of similar rights or privileges 
to any other telegraph company; 


2. Directly or indirectly asserting, claim- 
ing, enforcing, or attempting to enforce any 
exclusive right or privilege granted to de- 
fendant by, or any provision imposing con- 
ditions upon the grant of a similar right or 
privilege to any other telegraph company, 
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contained in any contract, lease, agreement, 
or understanding, express or implied, of the 
nature described in paragraph 1 hereof, 
heretofore entered into with any.-person, 
company or corporation; 


[Termination of Contracts Ordered] 


III. That the defendant Postal Telegraph, 
Inc, shall, beginning with 30 days from the 
effective date hereof, give notice of termina- 
tion and shall terminate any and all pro- 
visions in each of its outstanding contracts, 
leases, agreements, or understandings relating 
to the transaction of an exclusive telegraph 
business inconsistent with the provisions of 
this decree. Except upon further order of 
the Court, all such provisions shall be ter- 
minated within 90 days of the effective date 
hereof. 


[Other Contracts of Defendant] 


IV. That the defendants and each of 
them and each and all of their respective 
officers, directors, agents, servants, and em- 
ployees, and all persons acting or claiming 
to act on behalf of the defendants or any 
of them, are hereby perpetually enjoined, 
restrained, and prohibited from taking any 
action of any nature whatsoever to influ- 
ence any person, company, or corporation 
with which the defendant Postal Telegraph, 
Inc. now has or hereafter shall have any 
contract, lease, agreement or understanding, 
express or implied, permitting the transaction 
of telegraph business by the defendant Postal 
Telegraph, Inc. within or upon any property 
or premises involved, not to enter into a 
similar contract, lease, agreement or under- 
standing with any other telegraph company. 


[Access to Records] 


V. That for the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General and on reason- 
able notice to the defendants made to the 
principal office of the defendants, be per- 
mitted (a) reasonable access, during the 
office hours of the defendants, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of the 
defendants, relating to any of the matters 
contained in this decree, (b) subject to the 
reasonable convenience of the defendants 
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and without restraint or interference from 
them, to interview officers or employees of 
the defendants, who may have counsel pres- 
ent, regarding any such matters; and. the 
defendants, on such request, shall submit 
such reports in respect of any such matters 
as may from time to time be reasonably 
necessary for the proper enforcement of this 
decree; provided, however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice, 
except in the course of legal proceedings in 
which the United States is a party or as 
otherwise required by law. 


[When Decree Becomes Operative] 


VI. That it is an express condition of 
this decree that every provision of this de- 
cree except those contained in this paragraph 
VI of this decree shall be inoperative and be 
suspended, until such time as restraints and 
requirements in terms substantially identical 
with those imposed herein shail be imposed 
upon Western Union Telegraph Company, et 
al. in the companion case against Western 
Union Telegraph Company, ct al., instituted by 
the filing of a petition in equity on December 1, 
1937, No. 86-129, either (a) by consent de- 
cree, or (b) by final decree of a court of 
competent jurisdiction not subject to further 
review. 

[Jurisdiction Retained] 


VII. That jurisdiction of this cause is 
retained for the purpose of enabling any of 
the parties to this decree to make applica- 
tion to the Court at any time for such further 
orders and directions as may be necessary 
or appropriate in relation to the construction 
of or carrying out of this decree, for the 
modification hereof upon any ground (in- 
cluding any modification upon application of 
the defendants or any of them required in 
order to conform this decree to any Act of 
Congress enacted after the date of entry of 
this decree), for the enforcement of compli- 
ance herewith and the punishment of violation 
hereof. Jurisdiction of this cause is retained 
for the purpose of granting or denying sucli 
applications as justice may require and the 
right of the defendants to make such appli- 
cations and to obtain such relief is expressly 
granted. 
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[| 56,080] Weco Products Company v. Sam’s Cut Rate, Incorporated, and Randolph 


Drug Corhpany, a corporation. 


Michigan Supreme Court, January 6, 1941, 


The title of the Michigan Fair Trade Act does not violate the constitutional require- 
ment that “no law shall embrace more than one object, which shall be expressed in 


its title.” 


An injunction may not be issued under the Michigan Fair Trade Act in the absence 
of a finding by the trial judge that the defendant has “wilfully and knowingly” advertised 


or sold at less than the stipulated prices. 


A refusal by the plaintiff to do equity is a bar to equitable relief under the Michigan 


Fair Trade Act. 


Seymour J. Frank, Detroit, Michigan, Attorney for Appellant. 


Edward S. Rogers, William T. Woodson and James H. Rogers, Chicago, Illinois, 
and Charles C. Andrews, Detroit, Michigan, Attorneys for Appellee (Hill, Hamblen, 
Essery & Lewis, Detroit, Michigan, of counsel). 


Before the entire bench. 
[Facts of Case] 

BUSHNELL, C.J. This appeal involves Act 
No. 50, Pub. Acts 1937, Mason’s 1940 Supp. 
9829, 1 to 5 inclusive, Stat. Ann. § 19.321, 
provisions of which are given in the foot- 
note hereto. This act, which became effec- 
tive October 29, 1937, was passed by the 
Legislature of Michigan shortly after de- 
cision by the Supreme Court of the United 
States in Old Dearborn Distributing Co. v. 


Seagram-Distillers Corp., 299 U. S. 183, 81° 


L. Ed. 109. The Seagram decision upheld 


the constitutional validity of sections 1 and 
2 of the Fair Trade Act of Illinois, (Smith- 
Hurd Rey. Stat. 1935, chap. 121%, § 188, 
et seq.; Illinois State Bar Statute, 1935, 
chap. 140, § 8, et seq.). : 

Plaintiff, a manufacturer of tooth brushes 
and tooth paste bearing the registered trade 
mark of “Dr. West’s,” filed a bill of com- 
plaint on November 29, 1937, just one month 
after the effective date of the act in ques- 
tion, against defendants for the sole pur- 
pose of enjoining them from selling 
plaintiff’s trade-marked products below the 
retail prices set up in a so-called standard 
contract, prepared by plaintiff and signed 
by many of its customers. Defendants, 
however, had not signed such an agree- 
ment. See §2 of Act 50, supra. 

The circuit court issued an order to show 
cause upon the filing of the bill of complaint 
and, after a hearing on December 18, 1937, 
issued a temporary order restraining the 
defendants from selling plaintiff's com- 
modities at less than the minimum estab- 
lighed prices. A hearing on the merits was 


begun on November 21, 1939, and a written | 


opinion was filed by the trial judge on 
January 12, 1940, in which he determined 
that the temporary injunction issued on De- 
cember 18, 1937, should be continued in 
full force and effect. A decree was entered 
in conformity with this opinion on Janu- 
ary 26, 1940, from which defendants appeal. 


Plaintiff, desiring to avail itself of the 
provisions of the act in question, prepared 
the “standard contract” referred to, which 
was thereafter signed by over 1,000 retail 
dealers. This contract established the mini- 
mum retail selling price of Dr. West’s 
toothbrushes at 47 cents and Dr. West’s 
tooth paste at 19 cents, or two tubes for 37 
cents. A letter of transmittal tendering one 
of these contracts was received by defend- 
ants on November 2, 1937, in which they 
were informed that plaintiff was availing 
itself of the provisions of the act. There 
was nothing in this communication as to 
the effective date of the act. Defendant did 
not sign the contract and later: informed 
plaintiff’s divisional manager that they were 


“not executing any Fair Trade contracts and 


would sell their merchandise at any price 
they pleased. Plaintiff produced affidavits 
of shoppers showing that Dr. West’s prod- 
ucts, were sold in defendants’ stores be- 
tween November 20th and 24th at a price 
of 33 cents for the toothbrushes and 9 cents 
for tooth paste. Defendants, in opposition, 
sought to prove that during the period in 
which the alleged violations occurred they 
were without knowledge that Act 50 was 
in effect and, in support of this contention, 
produced a letter from the clerk of the 
House of Representatives sent to them 
under date of August 2, 1937, in.reply to 
their inquiry, which stated: 

“* # * the date that this law is effective is 
November 30, 1937, or ninety days after final 
adjournment.”’ 


Defendants had purchased, prior to No- 
vember 2, 1937, a large quantity of “Dr. 
West’s” products, but not directly from 
plaintiff. Defendants’ president and treas- 
urer testified that on the. same day. that 
service of the summons and bill of €om- 
plaint was made, defendants put into effect 
the minimum prices stipulated by plaintiff 
in its standard contract. Defendants have 
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purchased products directly from plaintiff 
since sometime in the year 1938 and prior 
to the trial of this suit on its merits, and 
it is undisputed that the retail prices as 
fixed by plaintiff have been observed by 
defendants at all times since November 29, 
OBE * 
[Constitutionality of Title of Act] 

Constitutional attack upon the act is nar- 
rowed to the sole question of its title, and 
decision as to constitutionality is therefore 
limited to this question. 

Section 21 of Article V of the Constitu- 
tion of the State of Michigan of 1908 pro- 
vides: 

“No law shall embrace more than one object, 
which shall be expressed in its title. * * *.” 


The title of the act in question is as fol- 
lows: is 

“An act to protect trade-mark owners, dis- 
tributors and the public against injurious and 
uneconomic practices in the distribution of 
articles of standard quality under a distinguished 
t'ade-mark, brand or name.”’ 


Defendants argue that this title fails to in- 
dicate that the body of the act permits price 
fixing, and that the title does not mention a 
repeal by implication of §558 of the Penal 
Code, (Act No. 328, Pub. Acts 1931, Stat. 
Ann. § 28.826). * 

A recent consideration of the question of 
sufficiency of title and conformity to the 
constitutional requirement may be found in 
McLean v. State Board of Control, 294 Mich. 
45. In, Loomis v. Rogers, 197 Mich. 265, 
the court said: 

“While it (the Covert Act) contains various 
reJated provisions not directly indicated or enu- 
merated in the title, under the construction of 
this constitutional requirement, as many times 
reviewed by this court, if the act centers to one 
main general object or purpose which the title 
comprehensively declares, though in general 
terms, and if provisions in the body of the act 
not directly mentioned in the title are germane, 
auxiliary, or incidental to that general purpose, 
the constitutional requirement is met. 

“A title is but a descriptive caption, directing 
attention to the subject-matter which follows.’’ 


A title which directs attention to the pro- 
tection of trade-mark owners, etc., against 
injurious and uneconomic practices in the 
distribution of articles of standard quality 
under a distinguished trade-mark is expres- 
sive of the purpose and scope of the enact- 
ment. Consideration of the language of the 
act does not show any objects which are 
foreign to the statement in the title and 
contains matter which should be expected 
in an act bearing such a title. We are 
satisfied that the title of the act in question 
does not violate the constitutional require- 
ment. 
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[Repealing Effect of Act} 

For the purposes of this opinion it is 
unnecessary to decide the repealing effect 
of Act 50. Assuming that the act did, by 
implication, repeal another, it is not neces- 
sary that such an effect be expressed in the 
title. A like question was involved in the 
consideration of the Illinois Fair Trade Act 
under a constitutional restriction similar to 
our own. In Seagram-Distillers Corp. v. Old 
Dearborn Distributing Co., 363 Ill. 610, 2 
N. E. (2d) 940, that court said at page 613: 


“Neither does the act violate section 13 of 
article 4 of the constitution of this State by 
amending the Illinois Anti-Trust act without 
including that subject in the title. The Fair 
Trade Act is complete within itself and does not 
purport, either in its title or in the body thereof, 
to amend or revive any other act. Even though 
it may by implication modify or repeal prior 
existing statutes, that fact does not constitute 
a violation of the constitutional provisions. The 
constitution does not require that all legal 
effects of an act, such as a repeal by implication 
of a former act, shall be stated in the title. 
Where the subject of the act itself:is embraced 
in the title all legal consequences necessarily 
flowing from it will, for the purpose of constitu- 
tional requirement, be regarded as embraced in 
the title. Village of Averyville v. City of Peoria, 
335 Ill. 106, 166 N. E. 488; People v. Borgeson, 
335 Ill. 136, 166 N. E. 451.” 


See also 59 C. J. p. 807. Note 97a. 


[Prerequisite to Injunctive Relief] 


The next question is whether the issuance 
of the temporary injunction on December 
18, 1937, was proper, in view of the lan- 
guage of section 2 of the act. This section 
requires that the defendant be guilty of 
“wilfully and knowingly” advertising or sell- 
ing at less than the stipulated prices, The 
trial judge made no such determination. As 
to this requirement he said: 

“As to whether such violations during said 
period were ‘wilful or knowing,’ this court 
makes no determination for the reason that the 
act is not a criminal act and the only penalty 


‘provided and prayed for in this case is equitable 


by way of injunction.”’ 


The circumstances disclosed by this rec- 
ord negative wilful and knowing violation 
of the act. Although it cannot be held that 
defendants could rely upon the mistake con- 
tained in the letter of the clerk of the House 
of Representatives, nevertheless there may 
may be some justification for defendants’ 
belief that the act did not become effective 
until November 30th. Furthermore, the es- 
tablishment by defendants of the minimum 
sale prices on the very day the bill of com- 
plaint was served and the maintenance of 
such prices for 18 days prior to the issu- 
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ance of the temporary injunction, and at 
all times thereafter, shows defendants’ con- 
duct to be good faith compliance with the 
act. Without a finding by the trial judge 
of wilful and knowing violation of the act, 
no injunction could properly be issued. The 
temporary restraining order does not stand 
on solid ground and its issuance consti- 
tuted an abuse of judicial discretion. 


[Conduct of Plaintiff Held Inequitable] 


The act provides for certain exceptions 
as to sale of trade-marked commodities. 
See footnotes." Defendants’ offer of resale 
of its Dr. West’s products was refused by 
plaintiff who gave as its reason: 

“We did not sell you these goods and do not 
desire to purchase them from you. Our counsel 
advise us that since you are enjoined from sell- 
ing these goods at prices less than the minimum 
prices set out in our contracts with other dealers 
under the Michigan Fair Trade Act, that we are 
not compelled under the Michigan Fair Trade 
Act to purchase these products from you.”’ 

From the affidavits filed in connection 
with a motion to modify the restraining or- 
der, we are forced to conclude that, al- 
though plaintiff seeks equitable relief, it 
refused to do equity. The reasons advanced 
by plaintiff are not suggestive of good faith. 


The use of a temporary restraining order 
in’ this manner is repugnant to sound 
equitable principles. Plaintiff cannot use the 
restraining order to coerce defendants into 
continuing to stock its products. In this 
instance, plaintiff has, by its acts, forfeited 
any right to equitable relief. 


[Injunction Held Improper] 


Defendants have stated to the trial judge 
and in oral argument to this court that they 
have no intention of disregarding the pro- 
visions of the act and_are willing to con- 
tinue their maintenance of plaintiff’s 
minimum prices. Under the circumstances 
disclosed in this record, the continuation of 
the temporary injunction should not have 
been ordered. 


[Decree Dissolved] 


The decree entered to this effect is dis- 
solved and held for naught, with costs to 


appellants. 


Epwarp M. SHARPE, EMERSON R. BoyLes 
Bert D. CHANDLER, WALTER H. Nort, 
Tuomas F. McALListeR and Henry M. 
BuTzeEL concurred with BUSHNELL, J. 


Howarp WIEST concurred in the result. 


1 “Contracts relating to the sale or resale of 
commodities under a distinguished trade-mark, 
brand or name; provisions allowed, when in- 
applicable. 

“Section 1. No contract relating to the sale or 
resale of a commodity which bears, or the label 
or container of which bears, the trade-mark, 
brand, or name of the producer or owner of 
such commodity and which is in fair and open 
competition with commodities of the same gen- 
eral class produced by others shall be deemed 
in violation of any law of the state of Michigan 
by reason of any of the following provisions 
which may be contained in such contract: 

“1, That the buyer will not resell such com- 
modity at less than the price stipulated by the 
vendor. 

“2. That the producer or vendee of a com- 
modity require upon the sale of such commodity 
to another, that such purchaser agree that he 
will not, in turn, resell at less than the price 
stipulated by such producer or vendee. 


“Such provisions in any contract shall be 
deemed to contain or imply conditions that such 
commodity may be resold without reference to 
such agreement in the following cases: 

‘4. When closing out the owner’s stock for 
the purpose of discontinuing delivery of any such 
commodity: Provided, however, That such stock 
is first offered to the manufacturer of such 


stock, or his duly authorized agent, at the 
prevailing invoice stock price, at least ten days 
before such stock shall be offered for sale to the 
public. , 

“2. When the goods are damaged or deteri- 
orated in quality, and notice is given to the 
public thereof, 

“*3, By any officer acting under the orders of 
any court, 3 

“Same; unfair competition; injunction. 

‘Sec. 2. Wilfully and knowingly advertising, 
offering for sale or selling any commodity at 
less than the price stipulated in any contract 
entered into pursuant to the provisions of section 
1 of this act, whether the person so advertising, 
offering for sale or selling is or is not a party 
to such contract is unfair competition and is 
actionable at the suit of any person damaged 
thereby, and may be enjoined by a court of 
competent jurisdiction. 

“Inapplicability of act to certain contracts or 
agreements; patronage dividends. 

“Sec. 3. This act shall not apply to any 
contract or agreement between producers or 
between wholesalers or between retailers as to 
sale or resale prices. The payment of patronage 
dividends by ‘farmers’ cooperative associations 
or companies on the basis of sales of com- 
modities sold under the provisions of this act 
shall not be construed as a violation of the pro- 
visions of this act. * * *.”’ 
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[1 56,081] United States of America v. Electrical Solderless Service Connector 
Institute; Frank H. Baxter; Jasper Blackburn Products Corporation; Burndy Engineering 
Company, Inc.; Fargo Mfg. Company; James R. Kearney Corporation; Line Material 
Company, Milwaukee, Wisconsin; W. N. Matthews Corporation; Penn-Union Electric 
Corporation; Reliable Electric Company; H. B. Sherman Manufacturing Co.; Stephen P. 
Becker; Jasper Blackburn; Ford Pennell; Frank E. L. Whitesell; Bern Dibner; James R. 
Kearney; James R. Kearney, Jr.; Joseph D. Hoffman; Claude L. Matthews; M. Carlton 
Cooley; Wallace L. Cook; John Brown Cook; Earl P. Shnable; Gilbert L. Smrz; Edward 
D. Sperry; and Charles L. Stoeltzlen. 


United States District Court for the Southern District of New York, January 4, 1941. 
Civil action No. 12-217. 


Proceedings under the Sherman Anti-Trust Act against defendant manufacturers and 
sellers of electrical solderless service connectors and their trade association are terminated 
by entry of a consent decree enjoining the defendants from participating in any price fixing 
program; from participating in any program resulting in the dissemination of information 
concerning prices charged or to be charged when such program will involve any under- 
standing or concerted action or will limit the conduct of any manufacturer; from partici- 
pating in any program, the purpose of which is to allocate customers or to underbid any 
manufacturer or seller; and from participating in any program which adopts methods 
involving duress and is designed to compel adherence to plans for the dissemination of 
statistical information. 


It is also provided that nothing in the decree shall limit any defendant in circulating 
price lists which are fully and fairly available to the purchasing trade nor shall anything 
in the decree prohibit lawful conduct of one or more of the defendants authorized under 
the patent laws, provided however, that the latter provision shail be without prejudice to 


the right of the plaintiff to institute proceedings alleging the use of patents in violation of 


the Federal Anti-Trust laws. 


Thurman Arnold, Assistant Attorney General, Herbert A. Berman, John N. Cole, 
Nelson A. Sharfman, Special Assistants to the Attorney General, Attorneys for the 


United States. 


Wise, Corlett & Canfield, by Robert E. Canfield (Albert E. Sawyer of counsel); 
Harry Ernest Rubens; Gann, Secord, Stead & McIntosh, by Layn McIntosh; Burroughs 
& Brown, by H. Lewis Brown, Attorneys for the Defendants. 


Before Gopparp, D. J. 


Final Judgment 


The United States of America filed its 
complaint herein December 30, 1940; each of 
the above named defendants appeared and 
filed his or its answer to such complaint and 
no testimony having been taker, each of 
said defendants consents to the entry of this 
decree, without any finding of fact, on con- 
dition that neither such consent nor this 
decree shall be evidence, admission, or 
adjudication that he or it has violated any 
law of the United States; and the United 
States, by counsel, haying consented to the 
entry of this and to each and every pro- 
vision thereof, and having moved for this 
injunction. 

Now, therefore, before any testimony has 
been taken, and without any findings of 
fact or adjudication of the issues, and upon 
the consent of all parties hereto, it is hereby 

Ordered and decreed as follows: 


[Jurisdiction] 

1. The Court has jurisdiction of the par- 
ties to this decree; and for the purposes of 
this decree and proceedings for the enforce- 
ment thereof, and for no other purpose, the 
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Court has jurisdiction of the subject matter 
hereof; and the complaint states a cause of 
action against said defendants, and each of 
them, under Section 1 of the Sherman Act 
(15 UASeCSAeSection 1) 


[Definitions] 

2. The term “commodity or commodities” 
as hereinafter used in this decree shall be 
construed to include electrical solderless 
service connectors and any other commodity 
or commodities produced, transported or 
sold by the defendants herein, or which 
hereafter mav be produced, transported, or 
sold by said defendants. 

The term “said defendants” as hereinafter 
used, shall mean each and all of the cor- 
porations, firms and individuals made de- 
fendant herein. 

The term “representatives” as hereinafter 
used, shall mean All the directors, officers, 
employees, servants, and agents of said de- 
fendants, or any of them, and all persons 
acting under, through, by, or in behalf of 
said defendants, or any of them, or claiming 
so to act. 


The term “program” as hereinafter used, 
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shall mean any agreement, combination, un- 
derstanding or concerted action, inctuding, 
but without limiting the generality of the 
toregoing, any plan, scheme, device, rule, 
resolution, policy or statement thereof, con- 
certedly adopted, endorsed, or maintained. 

The term “Institute” as hereinafter used 
shall mean the Electrical Solderless Service 
Connector Institute, an unincorporated trade 
association, composed of manufacturers and 
sellers of electrical solderless service con- 
nectorss. 


[Practices Enjoined] 


3. Said defendants herein and their suc- 
cessors, and each of them, and their respec- 
tive representatives, or any ot them, be, and 
they are hereby, perpetually enjoined and 
restrained— 

(a) From, directly or indirectly, by any means 
whatsoever, entering into or carrying out any 
program, or aiding or abetting any program of 
other manufacturers of such commodity or com- 
modities, to raise, depress, establish, maintain 
or adhere to the prices to be charged for any 
such commodity or commodities; 

(b) From sponsoring, calling or holding any 
meeting or conference or participating in any 
meeting or conference, held for the purpose of 
raising, depressing, establishing, maintaining or 
adhering to the prices to be charged for such 
commodity or commodities (with the exception 
of meetings or conferences held by a single 
manufacturer, attended only by its own officers 
or employees, and concerning its own price 
policies) ; ‘ 

(c) From reporting, collecting, auditing, com- 
piling, disseminating or exchanging with any 
other manufacturer information concerning 
offers for sale, or concerning prices to be 
charged otherwise than in actually consummated 
sales and in bona fide contracts to sell, duly 
executed and unconditionally binding the seller 
to sell and the buyer to accept delivery at a 
certain price; 

(ad) From disseminating or exchanging with 
any other manufacturer any information which 
shall permit the identification of any seller 
deviating from announced prices, terms or condi- 
tions of sale, or the identification of any pur- 
chaser from any such seller; 

-(e) From adopting, contributing to or partici- 
pating in any program resulting in the dis- 
semination of information concerning or relating 
to prices charged or to be charged for such 
commodity or commodities, when the dissemina- 
tion of such information will involve any under- 
standing or agreement or concerted action or 
coercion limiting the conduct of any manufac- 
turer or when the dissemination of such in- 
formation will be used to urge any change or 
limitation in the current or future sales policy, 
price policy, or production policy of any manu- 
facturer. or when the dissemination shall in- 
volve any explanation of or criticism with 
respect to prices charged or to be charged for 
such commodity or commodities; : 

(f) From adopting, contributing to or partici- 
pating in any program resulting in the dis- 
semination or publication of any recommendation 
as to current or future sales policy, price policy, 
or production policy applicable to the produc- 
tion or sale of said commodity or commodities; 


(g) From allocating, or by agreement, refrain- 
ing from soliciting customers of manufacturers 
of such commodity or. commodities, allocating 
production quotas, allocating markets or mar- 
keting territories among the several] manufac- - 
turers of: such commodity or commodities, or 
promoting any uniform method of marketing, 
or adopting any program for the determination 
or maintenance of resale prices; 

(h) From adopting, contributing to or partici- 
pating in any program for the purpose of under- 
bidding or underselling any manufacturer or 
seller; 

(i) From adopting, contributing to or partici- 
pating in any program which adopts methods 
involving coercion or duress and is designed to 
compel adherence to plans for the collection and 
dissemination of statistical information; pro- 
vided, however, that procedures designed and 
executed solely to give assurance of the com- 
pleteness and accuracy of data lawfully collected 
and disseminated shall not per se be deemed 
to involve elements of coercion and duress. 


[Circulation of Price Lists] 


4. Nothing contained in this decree limits 
the right of any defendant to issue and cir- 
culate lists of his or its current prices, terms, 
and conditions of sale generally applicable 
to the sale and distribution of said com- 
modity or commodities, provided such lists 
are made, or are readily, fully, and fairly 
available to the purchasing and distributing 
trade at the.time of their initial dissemina- 
tion, and that nothing be done to commit any 


such defendants to adherence to any such 
prices, terms or conditions of sale. 
[Membership in Institute] 

5. Membership in the defendant Institute 
shall be open on proportionately equal terms 
to any bona fide manufacturers or sellers of 
such commodity or commodities. 

[Patent Laws] 

6. Nothing contained in this decree shall 
be construed to prohibit lawful conduct of 
one or more of the defendants authorized or 
permitted under the patent laws, but this 
provision shall be without prejudice to the 
right of the plaintiff to institute any appro- 
priate action alleging the use of patents in 
violation of the Federal anti-trust laws or to 
the right of defendants to defend such action. 


[Comphance ]Vith Decree] 

7. For the purpose of securing compli- 
ance with this decree, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on the written 
request of the Attorney General or an 
Assistant Attorney General, and on reason- 
able notice as to time and subject matter, 
be permitted 

(1) reasonable access, during the office hours 
of said defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and other 
records and documents in the possession or 
under the control of said defendants, relating 
to any of the matters enjoined by this decree; 
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(2) upon written notice to the defendants and 
subject to_their reasonable convenience, and 
without restraint or interference from them, 
and subject to any legally recognized privilege, 
to interview: the individual defendants and offi- 
cers, employees, or agents of any of said de- 
fendants, in the presence of counsel, regarding 
any such matters; and said defendants, on such 
request, shall submit such reports in respect of 
any such matters as may from time to time be 
reasonably necessary for the proper enforcement 
of this decree; provided, however, that informa- 
tion obtained by the means permitted in this 
paragraph shall not be divulged by any repre- 
sentative of the Department of Justice to any 
person other than a duly authorized representa- 
tive.of the Department of Justice except in the 
course of legal proceedings in which the United 
States is a party or as otherwise required by 


law. 

8. Jurisdiction of this action is retairied 
for the purpose of enabling any of the par- 
ties to this decree to apply to the Court at 
any time for such further orders or direc- 
tions as may be necessary or appropriate in 
relation to the construction of or carrying 
out of this decree, for the modification 
thereof (including, without limitation, any 
modification upon application of said defend- 
ants, or any of them, required in order to 
conform this decree to any act of Congress, 
enacted after the date of entry of this decree 
or to the laws or regulations of any State), 
for the enforcement of compliance therewith 
and the punishment of violations thereof. 


[1 56,082] Gimbel Brothers, Inc. v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Second Circuit, January 6, 1941. No. 72. 
On petition by Gimbel Brothers, Inc., to review an order of the Federal Trade 


Commission. 


The Federal Trade Commission Act was designed to protect the public rather than 
to punish wrongdoers; therefore a deliberate effort to deceive is not necessary to make 
out a case of “using unfair methods of competition” within the meaning of the Act. 

Publication of an advertisement on two different dates, soliciting readers to make 
individual purchases of small portions of several thoifsand yards of goods, cannot be 
considered as a single act of unjntentional misrepresentation. 


A provision in an order of the Federal Trade Commission requiring, in the case of 


fabrics composed only partly of wool, words describing each constituent fibre in the order - 
of its predominance by weight, and if any particular fibre is not present in substantial 
amount by weight, the percentage in which such fibre is present, is held too burdensome 
and is modified. In the case of such goods, if words descriptive of the wool content are 
used, there must be used in immediate connection therewith words of equal size and 


conspicuousness, truthfully describing each constituent fibre or material thereof. 


Modifying and affirming Federal Trade Commission Order, Dkt. No. 3364. 
Before: Swan, Aucustus N. Hanp and Crark, Circuit Judges. 


Chadbourne, Wallace, Parke & Whiteside, Attorneys for Petitioner; Horace G. Hitch- 


cock and Walter T. Southworth, of Counsel. 


W. T. Kelley, Chief Counsel; Martin A. Morrison, Assistant Chief Counsel; Merle P. 
Lyon and James W. Nichol, Special Attorneys, Federal Trade Commission, for Respondent. 


[Petition for Reviex] 

Swan, C. J.: This case comes before the 
court upon the petition of Gimbel Brothers, 
Inc., which asks us to review and set aside 
an order of the Federal Trade Commissioner 
directing the petitioner to cease and desist 
from using the word “wool” or “woolens” 
or any other word or term descriptive of 
wool to designate any product not composed 
wholly of wool; with a proviso that goods 
composed in part of wool may be so adver- 
tised if the percentage of each constituent 
material is stated. The facts upon which the 
order is based are not seriously in dispute. 
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[Facts of Case] 


The petitioner conducts a retail depart- 
ment store in New York City and is engaged 
in both intrastate and interstate commerce. 
In March 1938 it purchased from a jobber 
in dress goods a job-lot of fabrics, compris- 
ing 7150 yards of “Mill ends”, and put them 
on sale at its store. Some of the goods were 
all wool, but a large part of them were mix- 
tures of wool and other material, such as 
rayon of cotton, in varying proportions. It 
advertised the goods as being offered at 
bargain prices and described them in its 
newspaper advertisement as. “woolens”—a 


ie. 
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term which means to the purchasing public 
a fabric composed wholly of wool. The 
commission found that the goods were mis- 
represented in the advertisement and that 
such misrepresentation has the tendency to 


‘deceive the public and unfairly to divert 


interstate trade from competitors of the 
petitioner; it made no finding that the peti- 
tioner knew, or was negligent in not know- 
ing, that the goods were not all wool. 


[Single Instance of Unintentional 
Misrepresentation| 

The petitioner contends that a single in- 
stance of unintentional misrepreséntation 
does not constitute an unfair method of com- 
petition within the meaning of section 5 of 
the Federal Trade Commission Act of 1914, 
15 U. S. C. A. § 45. We think it plain that 
soliciting the purchase of goods by adver- 
tisement is a method of competition; if the 
advertisement contains false representations, 
it is an unfair method of competition. Cf. 
Sears Roebuck & Co. v. Federal Trade Com- 
mission, 258 F. 307 (C. C. A. 7). Whether 
or not the advertiser knows the representa- 
tions to be false, the deception of purchasers 
and the diversion of trade from competitors 
is the same. The purpose of the statute is 
protection of the public, not punishment of 
a wrongdoer. See Federal Trade Commission 
v. Klesner, 280 U. S. 19, 27; Royal Baking 
Powder Co. v. Federal Trade Commission, 281 
F. 744, 752 (C. C. A. 2). It is in the public 
interest to prevent the sale of commodities 
by false and misleading statements. Federal 
Trade Commission v. Winsted Hosiery Co., 
258 U. S. 483, 494; Federal Trade Commission 
vu. Raladam Co., 283 U. S. 643, 649, 651. 
Hence a deliberaté effort to deceive is not 
necessary to make out a case of “using unfair 
methods of competition” within the pro- 
hibitions of the statute. Federal Trade Com- 
mission v. Algoma Lumber Co., 291 U. S. 67, 
79, 81; Federal Trade Commission v. Balme, 
23 F. 2d 615, 621 (C. C. A. 2). The peti- 
tioner urges that a single instance of false 
advertising cannot be a “method” of unfair 
competition. There are at least dicta that 
a single act may be a violation of the statute. 
Fox Film Corp. v. Federal Trade Commission, 
296 F. 353, 356 (C. C. A. 2); Philip Carey 
Mfg. Co. v. Federal Trade Commission, 29 F. 
2d 49, 51. But regardless of such dicta, 
the petitioner’s conduct cannot rightly be 
treated as ‘‘a single instance of unintentional 
misrepresentation.” The advertisement was 
published twice, on different dates, and it 


solicited numerous readers to make indi- 


vidual purchases of small portions of more 


than 7,000 yards of goods oftered for sale. 
Such solicitation by false representations 
cannot be considered as a single act. 


[Part of Order Held Too Burdensome] 


We are satisfied that the commission’s 
order was correct, except for its burdensome 
proviso. This required, in the case of fabrics 
composed only partly of wool, words de- 
scribing each constituent fibre in the order 
of its predominance by weight; and if any 
particular fibre was not present in a sub- 
stantial amount by weight, the percentage 
in which such fibre is present was required 
to be stated. This goes too far. Wrisley Co. 
vu. Federal Trade Commission, 113 F. 2d 437, 
442 (C. C. A. 7). The gist of the complaint 
was that the petitioner represented mixed 
goods as all-wool; but there was no charge 


that the petitioner had been selling mixed 
goods as such without describing each con- 
stituent fibre in the order of its predomi- 
nance by weight, or specifying the percentage 
of the various ingredients. An order to de- 
sist from such a practice goes beyond the 
complaint, and to that extent the order is 
improvident. See Federal Trade Commius- 
sion v. Gratz, 253 U. S. 421, 427. To require 
each constituent element to be described in 
the order of its predominance or in percent- 
ages would seem to require the retailer to 
make a laboratory test of each piece of 
goods put on sale. The petitioner’s com- 
petitors are not required to describe mixed 
woolens in any such detail. The commission 
expressly found that one competitor “truth- 
fully represented” similar merchandise as 
“Mixtures of Wool and Rayon”. We think 
the order should be modified to direct the 
petitioner to cease and desist from: 


““(1) Using the word ‘wool,’ or ‘woolens’ or 
any other word or term descriptive of wool, to 
describe, designate or in any way refer to any 
fabrie or product which is not composed wholly 
of wool; provided, however, that in the case of 
fabrics or products composed in part of wool 
and in part of other fibers such words may be 
used as descriptive of the wool content if there 
is used in immediate connection or conjunction 
therewith, in letters of at least equal size and 
conspicuousness, words truthfully describing and 
designating each constituent fiber or material 
thereof. : 


(2) Representing in any manner whatsoever 
that fabrics or products offered for sale or 
sold by it contain wool in greater quantity than 
is actually the case.’’ 


[Order Modified and Affirmed] 
As so modified the order is affirmed. 
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[56,083] Ed. Schuster & Company, Inc.. a Wis. corporation v. Herbert J Steffes, 
Dist. Atty. of Milwaukee County. Gimbel Brothers, Inc., a New York cérparation, et al.; 


Intervening Defendants and Appellants.. 


Herzfeld-Phillipson Co., a Wis. corporation v. Herbert J. Steffes, Dist. Atty. of 


Milwaukee County. Gimbel Brothers, Inc., a 


Defendants and Appellants. 


New York corporation, et al., Intervening 


Wisconsin Supreme Court, January 7, 1941. 


Appeals from judgments of the circuit court for Milwaukee County. 


GustTAVE G. 


GeuHrz, Circuit Judge. Reversed, with directions. 


The Wisconsin statute which prohibits the use of trading stamps redeemable in cash 
in connection with the resale of gcods concerning which there have been valid fair trade 
contracts, fixing a minimum resale price, if the rebate involved brings the retail price of 
the goods below that stipulated in the fair trade contract, is held constitutional. ' 

The Wisconsin statute which prohibits the use of trading stamps in connection. with 
the resale of goods which have been made the subject of fair trade contracts was designed 
to fortify the Fair Trade Act and to prevent what the legislature considered to be a form 
of price cutting which by reason of the indirectness of its method, constituted an effective 


means of evading fair trade contracts. 


The criminal penalty provision of the Wisconsin statute relating to the issuance of 
trading stamps in connection with the sale of goods which have been made the subject 
of fair trade contracts, does not render the statute unconstitutional. 


[History of Cases] 

These were separate actions commenced 
on May 6, 1939, by Ed. Schuster & Com- 
pany, Incorporated, a corporation, and 
Herzfeld-Phillipson Company, a Wisconsin 
corporation, respectively, to enjoin the 
district attorney of Milwaukee county from 
enforcing the provisions of ch. 52, Laws 
of 1939, which created sec. 100.15 (2) Stats. 
For convenience ch. 52 will hereafter be 
referred to’ as sec. 100.15 (2). Wisconsin 
Retailer Jewelers Association, Inc., Mil- 
waukee Retail Furniture Dealers Associ- 
ation, Gimbel Brothers, Inc., a New York 
corporation, Wisconsin Pharmaceutical 
Association, Walter Raasch, and Paul C-. 
Janke were granted leave by the court to 
intervene as defendants. The complaints 
challenged the constitutionality of sec. 
100.15 (2). The district attorney and the 
intervening defendants separately answered, 
and the latter filed counterclaims seeking 
enforcement of the law. No analysis of 
the answers and counterclaims is deemed 
necessary further than to state that the 
construction and validity of sec. 100.15 (2) 


were the only questions involved in the. 


court below. The court filed numerous 
findings of fact and conclusions of law, and 
entered judgments granting the injunctive 
relief prayed for and declaring the statute 
violative of state and federal constitutions 
as an undue delegation of legislative power, 
and an arbitrary and unreasonable enact- 
ment by reason of its indefiniteness, its 
excessive and confiscatory penalties, its dep- 
rivation of plaintiffs’ property without due 
process of law, and its discriminatory char- 
acter. ['efendants appeal. 
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[Issue Involved] 

WICKHEM, J.: There are no substantial 
issues of fact involved in this case. The 
case involves the proper construction and 
the constitutionality of sec. 100.15 (2) Stats. 
This subsection provides as follows: 


“The giving, offering, issuance, or delivery of 
any trading stamp. token, ticket, bond, slip, 
check or other similar device having a redemp- 
tion value, by any person, firm, corporation, or 
association, in connection with the resale of any 
goods, wares or merchandise which were bought 
by such person, firm, corporation or association 
with knowledge or notice that the resale price 
thereof had been fixed or established by the 
producer or distributor thereof, when the price 
obtained on the resale less the total redemption 
value of the device herein mentioned given in 
connection therewith is below the fixed or estab- 
lished minimum price, is declared to be an 
unfair method of competition in business, and 
notwithstanding the provisions of subsection (1) 
of this section, or any other provision in the 
statutes, is prohibited. In addition to the pen- 
alty provided in section 100.26 for violation of 
this section, an injunction may be issued by any 
court of competent jurisdiction restraining fur- 
ther violation hereof at the suit of any person, 
firm, or corporation damages or _ affected 
thereby.’’ 


[Facts of Cases] 


Plaintiffs, Ed. Schuster & Company, here- 
after called Schusters, and Herzfeld-Phillip- 
son Company, hereafter called the Boston 
Store, have for marfy years operated de- 
partment stores in the city of Milwaukee. 
Schusters have three such stores in out- 
lying districts; the Boston Store is located 
in the central business district of the city. 
For more than fifty years Schusters have 
issued and redeemed cash discount stamps 


we 
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for cash purchases of merchandise or prompt 
payment of credit accounts. For thirty-five 
years the Boston Store has engaged in 
similar practices. The intervening defend- 
ant Gimbel Brothers, Inc., is a competitor 
of plaintiffs and does not issue trading 
stamps in connection with its business. 
Defendants Wisconsin Retail Jewelers As- 
sociation, Inc., Retail Furniture Dealers 
Association, and Wisconsin Pharmaceuti- 
cal Association, as well as defendants 
Raasch and Janke, who were druggists, are 
in certain respects competitors of plaintiffs 
or have members who are competitors, and 
so far as the record discloses none of these 
defendants issue or redeem trading stamps. 

There are certain differences in mechanics 
between the Boston Store and Schuster 
systems, but in general each gives trading 
stamps with cash purchases or promptly 
paid credit balances. These stamps are 


-redeemed in cash by the stores, and books 


are furnished to customers in which these 
stamps may be placed until a substantial 
number are collected. The stamps issued 
by Schusters bear on their face a stated 
cash value of one-half mill, and are issued 
at the rate of four for each ten cent cash 
payment, constituting a discount of two 
per cent of the amount of the payment. 
They are issued two for each ten cent 
payment or promptly paid credit accounts, 
instalment contracts, etc., constituting a 
discount of one per cent. The Boston Store 
stamps are of the cash value of one and 
two-thirds mills. They are issued at the 
rate of one for each ten cent payment, 
whether cash or promptly paid credit ac- 
counts, and constitute a discount of one 
and two-thirds per cent on the payment, 
except that on Tuesdays two stamps are 
issued for each ten cent payment and cash 
purchase and cash down payment, this be- 
ing equivalent to a discount of three and 
one-third per cent., While it is customary 
to collect enough stamps to entitle the 
customer to the payments of one or two 
dollars, both stores redeem stamps in any 


- amount capable of being paid for in cash 


or currency. Nearly all of the customers of 
these stores avai! themselves of the stamps. 
It is the claim of Boston Store and Schus- 
ters that these stamps merely furnish the 
mechanics for encouraging cash purchases 
and prompt payment of bills, and that they 
simply represent discounts for cash rather 
than underselling devices involving goods 
purchased. 


[Purpose of Statute] 


The complaint of the stores not issuing 
stamps, which is claimed by defendants 
to have led the legislature to enact sec. 
100.15 (2), was that the issuance of trading 
stamps on sales of articles which were the 


subject of fair trade contracts amounted in 
effect to sales below the stipulated mini- 
mum price and defeated the purpose of the 
statute in authorizing and protecting such 
contracts. In other words, the non-stamp 
stores were required by the act not to sell 
goods purchased under fair trade agree- 


-ments below a stipulated minimum price, 


whereas the stamp merchants, although 
literally selling at the retail price stipulated, 
in effect undersold that price by giving the 
rebate involved in the redemption of stamps. 
The Fair Trade Act, sec. 133.25 Stats., so 
far as important here, provides: 


“(3) Except as provided in subsections (4) 
and (6), no centract reJating to the sale or 
resale of a commodity which bears, or the label 
or content of which bears. the trademark, brand 
Or name of the producer or owner of such 
commodity and which is in fair and open com- 
petition with commodities of the same general 
class p'ocuced by others, shall be deemed a 
contract cr combination in the nature of a trust 
or conspiracy in restraint of trade or commerce 
by reason of any of the following provisions 
contained in such contract: 


“(a) That the buyer will not resell such com- 
medity except at the price stipulated by the 
vendor. 

““(b) That the vendee or producer shall re- 
quire that any person to whom delivery of a 
commodity is made for the purpose of resale 
shall agree that the latter will not, in turn, 
resell except at the price stipulated by the 
vendor or vendee. 

““(4) Every contract containing the provisions 
referred to in subsection (3) shall include the 
provision that such commodity may be resold 
without reference to such contract in the fol- 
lowing cases: 

““(a) In closing out in good faith the owner’s 
stock or any part thereof for the purpose of dis- 
continuing delivering any such commodity. 

““(b) When the goods are damaged or deteri- 
orated in quality,.and notice is given to the 
public thereof. : 

“(35) Wilfully and knowingly advertising, 
offering for sale or selling any commodity at 
less than the price stipulated in any contract 
referred to in subsection (3), whether or not 
the person so advertising, offering for sale or 
selling is a party to such contract, is unfair 
competition and is actionable at the suit cf any 
person damaged thereby.”’ 


[Propositions Relied Upon to Sustain 
Statute] 


The propositions claimed by defendants 
to establish the validity of the act are made 
upon two alternative assumptions: (a) That 
sec. 100.15 (2) is construed broadly to for- 
bid issuance of stamps in every case where 
the manufacturer by any means whatever 
has established or fixed a minimum resale 
price; (b) that the section is construed to 
prohibit issuance of such stamps in relation 
to articles which are the subject of fair 
trade contracts. On the first assumption the 
contentions are, (1) that the issuanceeof 
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‘trading stamps is a proper subject for regu- 
lation in the exercise of the police power; 


(2) that sec. 100.15 (2) Stats. is a reason- . 


able and proper exercise of this power; 
(3) that it is not so vague, indefinite and 
uncertain as to be arbitrary and unreason- 
able; (4) that the issuance of trading stamps 


is not interstate commerce or so vitally’ 


connected therewith as to make the chapter 
an infringement of the commerce clause; 
(5) that sec. 100.15 (2) is not discriminatory 
or violative of the equal protection clause 
for the reason that it does not embody an 
unreasonable and therefore unconstitutional 
classification; (6) that it must be construed 
to operate prospectively and hence not to 
impair the obligations of any contract. 
These contentions are made without refer- 
ence to the previously enacted Fair Trade 
Act (sec.7133.25 Stats.). 

Assuming that the court rejects these 
contentions, defendants claim that, .con- 
sidered in connection with the Fair Trade 
Act, sec. 100.15 (2) even though unconsti- 
tutional and invalid considered indeperd- 
ently, must be held valid as complementary 
to existing fair trade legislation. It is 
contended in connection with this that the 
issuance of trading stamps which upon 
redemption would bring the total outlay 
below the stipulated resale retail price is 
a method of evading the policy of the 
Wisconsin Fair Trade Act, and that sec. 
100.15 (2) forms a part of a general scheme 
of fostering the policies sought to be crys- 
talized in the Fair Trade Act. 

It is next contended that if the court, 
giving the act a broad construction, de- 
clines to sustain its validity either inde- 
pendently or in connection with the Fair 
Trade Act, it is bound to construe sec. 
100.15 (2) so narrowly as to uphold it if 
that is possible. Construed narrowly to 
apply only to commodities within the pur- 
view of the Fair Trade Acts, it is asserted 
that sec. 100.15 (2) is a valid enactment to 
prevent evasions of that act. 


[Construction of Statute] 


At the outset, it is considered to be 
important and convenient to construe sec. 
100.15 (2) and to determine whether, on 
the one hand, the act was designed to pro- 
hibit the issuance of trading stamps on arti- 
cles upon which the manufacturer had fixed 
a retail minimum price regardless of the 
form which this restriction took, or whether, 
on the other hand, it is simply complemen- 
tary to the Fair Trade Act and designed 
to prohibit the issuance of stamps solely 
in connection with the sale at retail of 
articles which are the subject of fair trade 
contracts. This will avoid the necessity of 
canvassing and determining hypothetically 
a large number of constitutional questions. 
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We are persuaded that the proper construc- 


‘tion of the act is the narrower construction; 


that the chapter was designed to comple- 
ment and reinforce the policy of the Fair 
Trade Act; and that when considered against 
the background of this type of legislation 
and its legislative history, its language 
must be so construed as to accomplish that 
end. The Fair Trade Act prohibits con- 
tracts in restraint of trade or commerce. 
As an exception, it authorizes contracts in 
connection with the sale of commodities 
bearing trade mark brands offered in fair 
and open competition which require the 
retailer to resell at a price stipulated by 
the vendor. This contract is required to 
contain exceptions permitting the retailer 
in closing out his stock or in dealing with 
damaged or deteriorated goods to sell at 
less than the agreed price. Subsection (5) 
of the Fair Trade Act makes violation of 
such a fair trade contract unfair compe- 
tition, actionable at the suit of any person 
damaged thereby. Thus, although the por- 
tion of the Fair Trade Act which authorizes 
contracts fixing a minimum retail price is 
in terms merely an exception to a general 
prohibition against agréements in restraint 
of trade, the act as a whole makes it plain 
that these contracts have won the affirma- 
tive and positive approval of the legislature 
in that they may not only be entered with 
impunity but their violation redressed as an 
act of unfair competition. The Fair Trade 
Act has been held constitutional and has 
been enforced by this court at the instance 
of persons injured by violation of it. Weco 
Products Co. v. Reed Drug Co., 225 Wis. 
474, 274 N. W. 426. Hence, it must be con- 
cluded that it is the legislative policy to 
encourage and to protect contracts where- 
by the manufacturer of goods bearing a 
trade marked brand or the name of the 
producer fixes a minimum retail price. 
Following closely in point of time the en- 


actment of sec. 133.25 Stats., the legislature 
enacted sec. 100.15 (2) prohibiting the issu- 
ance of trading stamps in connection with 
the resale of goods with knowledge or no- 
tice that the resale price thereof had been 
fixed or established by the producer or dis- 
tributor thereof when the price obtained on 
the resale, less the total redemption value 
of the stamps, “is below the fixed or estab- 
lished minimum price.” It is obvious to 
us that, following as it does upon the heels 
of the enactment of the Fair Trade Act, 
this chapter was designed to fortify the: 
earlier act and to prevent what the legis- 
lature considered to be a form of price cut- 
ting, which by reason of the indirectness 
of its method constituted an effective means 
of defeating or evading fair trade contracts. 
It is not lightly to be assumed that, having 


carefully prescribed the type of contract 
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by which minimum «retail prices could be 
established without disturbing anti-monopo- 
listic policies, the legislature meant in sec. 
100.15 (2) to protect not merely such a 
contract but any unauthorized device by 
which a manufacturer might reach the same 
end. It appears to us that the natural and 
normal conclusion is that the legislature 
in adopting sec. 100.15. (2) had the more 
limited purpose of protecting the type of 
fair trade contract that it sought to au- 
thorize and encourage, and that “fixed or 
established minimum price” refers and is 
limited to the only situation which could 
validly produce such a price. 

We do not consider it necessary to use 
as a make-weight in reaching this con- 
clusion the presumptions of validity in 
which courts are required to indulge, or to 
apply the doctrine that where an act is 
subject to two constructions, one of which 
will render it valid and the other invalid, 
a construction must be adopted which will 
give validity to the act. If it were neces- 
sary, the application of these doctrines 
would doubtless compel us to accept the 
narrower construction, even though it might 
not be as obvious as the broader construc- 
tion. We shall not go into these matters 
because without the application of any of 
these rules of construction the legislative 
purpose and intent is sufficiently clear. 


[Constitutionality of Statute] 


Having reached the foregoing conclusions 
with reference to the construction of the 
statute, the question presented is whether 
a statute is constitutional which prohibits 
the use of trading stamps redeemable in 
cash in connection with the resale of goods 
bearing trade mark brand or mark of the 
producer or owner and concerning which 
there have been valid fair trade contracts 
fixing a minimum resale price if the rebate 
involved in the stamp redemption brings 
the retail price of the goods below that 
stipulated in the fair trade contract. 


[Legislative Power Over Trading Stamps] 


Before dealing with the specific objec- 
tions to this act, it may be well to con- 
sider the extent of the police power of the 
state to deal with the subject of trading 
stamps. That it has the power to deal with 
the subject and to regulate and even pro- 
hibit the issuance of trading stamps as a 
btisiness device seems to us to be well 
established by this court in the Trading 
Stamp Cases, 166 Wis. 613, 166 N. W. 54, 
and by the United States Supreme Court 
in Rast v. Van Deman & Lewis, 240 U. S. 
342, and Tanner v. Little, 240 U. S. 369. 
We do not deem it necessary to review in 
detail the reasons for this rule or to fur- 
ther justify the rule. The cases cited fully 


discuss the matter, especially the federal 
supreme court cases which were extensively 
discussed by this court in the Trading Stamp 
Cases, supra. 


[Nature of Trading Stamps] 


Several contentions are made that merit 
brief mention. It is suggested that the fore- 
going cases deal with stamps redeemable 
in merchandise and not in cash, and that 
their doctrines must be considered appli- 
cable only to such situations; and that since 
the Wisconsin act requires redemption in 
cash, all of the evils which the police power 
may validly reach are eliminated from the 
business of stamp merchandising, and the 
whole subject is out of the field of legis- 
lative regulation, or at least of legislative 
prohibition. We think this is not true. 
The Washington statute involved in the 
Tanner Case, supra, required that all stamps 
must be redeemed in cash if demanded by 
the purchaser. It was held that this differ- 
ence did not affect the principle of the 
Rast Case, supra, which held valid a statute 
imposing special license taxes on merchants 
using trading stamps or coupons. Reliance 
is also had upon the fact that in the Trading 
Stamp Cases, supra, a distinction was taken 
between dealers who issued stamps redeem- 
able in cash and those who redeemed in 
merchandise only. The court there said: 

“It is manifest that there is a clear and 
well-defined distinction between such practices 
and that of issuing a ‘slip, ticket, or check’ 
which bears upon its face a stated cash value 
‘redeemable only in cash.’ ... 


“‘When the purchaser and seller understand 
that the token, coupon, or stamp issued with 
the sale of goods is of a stated cash value, 
redeemable in cash and only by the person 
issuing it, the transaction thereby becomes 
purged of the objectionable features and in- 
fluences which such legislation condemns, and 
it follows naturally and logically that the legis- 
lative function has been properly exerted by 


enactment of the exception above quoted to 
remedy the evil incident to the unrestricted use 
of the trading stamps.” 


This statement was in answer to the con- 
tention that the classification which pro- 
hibited redemption of stamps in merchandise 
and authorized issuance of stamps redeem- 
able in cash was an arbitrary classification 
and that the legislation was therefore dis- 
crimintory and void. The court did not 
say, and we think it could not say, that the 
whole subject of trading stamps was not 
within the scope of the police power. It 
did not categorically determine that the 
issuance of trading stamps redeemable in 
cash was completely void of all possible 
evils, but rather that there were marked 
differences in the extent of the evils and 
that the legislature might reasonably make 
a distinction between the two. It is evi- 
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dent from the federal supreme court cases 
and fromm ‘the Trading Stamp Cases that the 
whole subject of trading stamps is a mat- 
ter for legislative regulation> within the 
police power; that while many of the evils 
which the legislature might suppose fol- 
lowed from the use of trading stamps might 
be thought peculiar to those redeemable in 
merchandise, others listed by the Rast Case 
might be thought equally to attend the 
issuance of stamps redeemable in cash; and 
that the legislature may regulate and even 
prohibit entirely the use of these devices. 
If the police power may be so exercised 
generally, it may with greater reason be 
used to fortify the policy of a validly en- 
acted fair trade law. In this connection the 
following quotation from the case of Neb- 
bia v. New York, 291 U. S. 502, is interest- 
ing as indicating the scope ascribed by the 
federal supreme court to the Rast Case: 

“Legislation concerning sales of goods, and 
incidentally affecting prices, has repeatedly been 
held valid. In this class fall laws forbidding un- 
fair competition by the charging of lower prices 
in one locality than those exacted in another, 
by giving trade inducements to purchasers (cit- 
ing Rast v. Van Deman & Lewis, 240 U. S. 342) 
and by other forms of price discriminations, 
etc.”’ 

“We conclude that the act is not invalid 
because of want of power in the legislature 
to deal with the subject. 

The statute having been construed and 
the general scope of the police power with 
respect to the subject matter of this con- 
troversy having been set out, we approach 
the detailed constitutional objections to the 
act as so construed. 


[Act Not Fatally Discriminatory] 


The first objection to the act is that it 
is fatally discriminatory in that it selects 
for prohibition one form or manner of grant- 
ing a cash discount. It is contended in this 
connection that the granting of a cash dis- 
count does not effect a reduction in price 
but is a reward for a prompt payment of 


accounts, thus-reducing credit losses and. 


expenses incident to the extension of credit 
and enabling capital which would other- 
wise be tied up in accounts receivable to be 
employed productively in the business, This 
contention really amounts to the claim that 
the act is a nullity because there is nothing 
on which it can operate; that the only type 
of trading stamp prohibited is one that 
effects a reduction of the resale price; and 
that trading stamps do not have this effect 
and therefore the legislature has not suc- 
ceeded in prohibiting anything. The trial 
court met this contention by limiting the 


operation of the act to trading stamps grant-. 


ing more than a two per cent reduction in 
price upon the theory that two per cent 
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‘such a reduction. 


_than in those involving credit. 


-demption value... 


represented a fair cash discount, and that 
a cash discount does. not reduce the selling 
price but is simply a reward for prompt 
payment of accounts. The contention that 
trading stamps are merely a species of cash 
discount has substance and perhaps is true. 
It does not follow, however, that so eon- 
sidered the issuance of stamps does not 
effect a reduction of the stipulated resale 
price, and the fact is that it does result in 
This is obvious in all 
cash transactions and only slightly less so 
Hence, we 
conclude that the trial gourt erred in hold- 
ing that to the extent of a two per cent 
discount trading stamps do not operate to 
reduce the resale price and are not within 
the prohibition of the section. The statute 
contains a simple and unambiguous test. 
Trading stamps are not to be issued in 
connection with the resale of the goods 
described in the act “when the price ob- 
tained upon the resale less the total re- 
is below the fixed or 
established minimum price.” 

The rext question is whether sec. 100.15 
(2) is fatally discriminatory in failing to, 
inchide within its prohibiton all cash dis- 
counts. We conclude that this question 
must receive a negative answer. In the 
first place, “if the legislature shares the now 
prevailing belief as to what is public policy 
and finds that a particular instrument of 
trade war is being used against that policy 
in certain cases, it may direct its law against 
what it deems the evil as it actually exists 
without covering the whole field of possible 
abuses, and it may do so none the less that 
the forbidden act does not differ in kind 
from those that are allowed.” Central Lum- 
ber Co. v. South Dakota, 226 U. S. 157. In 
the second place, plaintiff’s attempt to clas- 
sify merchants into stamp and non-stamp 
merchants and to predicate a charge of dis- 
crimination. upon this classification is fal- 
lacious. They are all simply merchants 
and the prohibition and permission apply 
alike to all. None may use stamps in rela- 
tion to prohibited articles and all may use 
the cash discounts. There is no discrimina- 
tion in this. Finally, we cannot say that 
the legislature might not reasonably have 
thought that trading stamps constituted a 
more effective device than ordinary dis- 
counts for defeating fair trade contracts. 
The stamp merchant by doubling or trebling 
the number of stamps issued on special 
days or under certain conditions or by 
increasing the redemption value of the stamps 
may successfully make large reductions in 
the resale price of goods which are more 
dificult to discover than the existence and 
scope of cash discounts. The legislature 
may also have considered that cash dis- 
counts were not in fact an evil of any con- 
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sequence either because prohibited generally 
in fair trade contracts or because not in 
general use by merchants. There is some 
evidence of a practice of prohibiting much 
discounts in fair trade contracts. Various 
explanations may be given for the apparent 
failure to include in such contracts a pro- 
hibition against issuance of trading stamps. 
One is that in view of the statutory permis- 
sion to use trading stamps having a cash 
redemption value the parties may have en- 
tertained doubts whether~these could be 
outlawed by a fair trade contract. This 
would in itself be a sufficient ground for 
legislative action, but at all events the leg- 
islature may reasonably. have concluded that 
there were no existing evils of ary con- 
sequence with respect to cash discounts be- 
cause they were not in general use in 
connection with fair trade contracts, while 
the issuance of stamps was sufficiently pre- 
valent to call for regulation. 


In connection with this general claim 
that sec. 100.15 (2) is discriminatory it is 
suggested that stores frequently give free 
parking with the sale of a certain amount 
of merchandise and also free delivery serv- 
ice, fancy wrapping paper, and other ad- 
vantages indistinguishable from stamps. 
This contention is dealt with and rejected 
in Weco Products Co. v. Mid-City Cut Rate 
Drug Stores, et al., 3 CCH Trade Regula- 
tion Service 477, where the court said: 

“Parking privileges, delivery service, and 
other services which defendant asserts are given 
by other stores, are provided for customers 
whether the articles purchased are under the 
protection of the Fair Trade Act or not, and 
are provided regardless of and without reference 
to’ the amount of merchandise purchased. If 
one customer purchases merchandise of the value 
of $5.00 and another of the value of $500.00, 
each is accorded parking privileges and such 


“other courtesies as are provided generally to 


the customers of the store. Trading stamps 
have a direct relationship to the price of the 


merchandise purchased. These stamps are not | 


a store courtesy, but because of their fixed value 
in relation to the amount purchased constitute 
a discount on the purchase price of two mills on 
each ten cent purchase, or two cents on each 
purchase to the amount of $1.00, and double 
these amounts on the so-called double stamp 
days.”’ 


In addition to this, much of what has 


been said concerning cash discounts is ap- 
plicable here. 


[Statute Not Vague and Uncertain] 


With the construction of the act here 
adopted, several objections that are most 
applicable to a broader construction largely 
disappear. The objection that the law is 
fatally vague and uncertain cannot be suc- 
cessfully urged to the act as construed. 
What constitutes a fair trade contract is 


clearly and definitely described in sec. 
133.25 Stats. The limitations upon such 
contracts, the type of goods involved, the 
stipulations that must be in the contract to 
permit occasional cutting below the mini- 
mum price, are unambiguous. The stamp 
merchant, we apprehend, would have no 
difficulty in recognizing a valid fair trade 
contract if it came to his attention. In 
addition to this, for the prohibition to apply, 
he must know or have notice that the par- 
ticular article is the subject of a fair trade 
contract. Knowledge and notice are terms 
that the law has dealt with for years and 
offer no uncertainties sufficient to invalidate 
the legislation. It is true that when put 
upon notice the stamp merchant has the 
burden of finding out what the contract is 
and whether it conforms to the Fair Trade 
Act, but this is not of such an onerous 
character as to invalidate the legislation. 
Welch v. State, 145 Wis. 86, 129 N. W. 656. 


[Relation to Other Acts] 


The argument that the act broadens the 
scope of price fixing in the state under the 
anti-trust acts and extends the scope of the 
Fair Trade Act obviously depends upon a 
broad construction of the act, which we 
reject. The argument that sec. 133.25 Stats. 
constitutes an unlawful delegation of legis- 
lative power to private individuals was dealt 
with and rejected by Weco Products Co. v. 
Reed Drug Co., supra. 


[Penalty Provisions Unobjectionable] 


The final contention relates to the pen- 
alty prescribed. Sec. 100.26 (3) Stats. pro- 
vides a penalty for each offense under sec. 
100.15 (2) of not less than $25 nor more 
than $3,000, or by imprisonment in the 
county jail for not more than one year or 
by both such fine or imprisonment. It is 


‘contended that this is discriminatory in that 


it singles out for a very severe penalty the 
issuance of trading stamps irrespective of 
intention, but in no way penalizes equally 
serious abuses. It is pointed out that the 
Fair Trade Act merely affords civil reme- 
dies no matter how flagrantly prices may 
be cut, and that ch. 56, Laws of 1939, which 
prohibits the sale of merchandise at less 
than cost, provides for fines in the amount 
of $10 to $50 for first conviction, and $50 
to $500 for each subsequent conviction. 
This is claimed to be unconstitutional under 
the rule of Stierle v. Rohmeyer, 218 Wis. 
149, 260 N. W. 647, which holds that the 
infliction upon one person for a particular 
type of violation a different penalty from 
that imposed on another for the same vivla- 
tion is a denial of the equal protection of 
the laws. Considered without reference to 
the absence of penalties for equally serious 
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violations of the Fair Trade Act, the penal- 
ties cannot be considered so drastic, severe 
and burdensome as to invalidate the act or 
that portion of it which prescribes them. 
The penalties are indeterminate in charac- 
ter, and discretion was left to a trial court 
to measure the penalty to the quality of the 
offense.” See Foster v. United States, 47 
Fed. (2d) 892. It is obvious that, if the 
maximum fine were small, many large mer- 
chants might not be deterred from continu- 
ing the practices condemned by the statute. 
There is nothing to indicate that the penal- 
ties are within the class condemned by Ex 
parte Young, 209 U. S. 123, upon the ground 
that their effort is to make a good faith re- 
sistance to an alleged violation of law un- 
duly hazardous. The objection that the 
penalties are discriminatory is met by the 
same reasoning that permits different legis- 
lative treatment of trading stamps and 
straight cash discounts. It may well have 
been considered that the trading stamp 
practices were the most effective means of 
rendering fair trade contracts ineffective, 
that they constituted the only present evil 
of any prevalence, and that the interest of 
any person entitled to bring a civil action 
would not be great enough to insure en- 
forcement of the act. The selection of 
trading stamps for regulation of partial 
prohibition is a sufficient justification for 
prescribing a criminal penalty. In Tigner 
v. Texas, 84 Adv. Op. 756, the United States 
Supreme Court made the following com- 
ment which appears to us to dispose of 
plaintiffs’ contention: 


“Appellant urges that the divergence between 
civil and criminal laws relating to the same 
conduct undermines the validity of the exemp- 
tion in the criminal statute and thus invalidates 
the whole of it. This argument is but a minor 
variation on appellant’s main theme. It amounts 
to a claim that differences substantial enough 
to permit substantive differentiation in formu- 
lating legislative policy do not permit differ- 
entiation as to remedy. ~ 

“How to effectuate policy—the adaptation of 
means to legitimately sought ends—is one of 
the most intractable of legislative problems. 
Whether prescribed conduct is to be deterred 
by qui tam action or triple damages or injunc- 
tion, or by criminal prosecution, or merely by 
defense to actions in contract, or by some, or all, 
of these remedies in combination, is a matter 
within the legislature’s range of choice. .. . 


“Legislation concerning economic combina- 
tions presents peculiar difficulties in the fashion- 
ing of remedies. The sensitiveness of the 
economic mechanism, the risks of introducing 
new evils in trying to stamp out old, familiar 
ones, the difficulties of proof within the con- 
ventional modes of procedure, the effect of shift- 
ing tides of public opinion—these and many 
other subtle factors must influence legislative 
choice. Moreover, the whole problem of deter- 
rence is related to still wider considerations 
affecting the temper of the community in which 
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law operates. The traditions of a society, the 
habits of obedience to law, the effectiveness of 
the law-enforcing agericies, “are all peculiarly 
matters of time and place. They are thus mat- 
ters within legislative compétence. To say that 
the legislature of Texas must give to farmers 
complete immunity or none at all, is to say that 
judgment on these vexing issues precludes the 
view that; while the dangers from combinations 
of farmers and stockmen are so tenuous that 
civil remedies suffice to secure deterrence, they 
are substantial enough not to warrant entire 
disregard. We hold otherwise. Here, again, we 
must be mindful not of abstract equivalents of 
conduct, but of conduct in the context of actu- 
ality. Differences that permit substantive 
differenhtiations also permit substantive differ- 
entiations of remedy. We find no constitutional 
bar against excluding farmers and stockmen 
from the criminal statute againt combination 
and monopoly, and so holding, we conclude that 
there was likewise no bar against making the 
exemption partial rather than complete.’’ 


[Decision in Massachusetts Case} 


Since the preparation of the foregoing 
opinion plaintiffs have directed the atten- 
tion of the court to the decision of the 
supreme jtidicial court of Massachusetts in 
the case of Sperry & Hutchinson Co. v. 
Director of the Division of the Necessaries 
of Life of the Commonwealth, filed Novem- 
ber 27, 1940, which is claimed to sustain 
their contentions upon this appeal. A care- 
ful consideration of this decision has not 
changed our views as expressed in this 
opinion. With respect to the extent of the 
police power of the state to deal with the 
issuance of trading stamps the Massachu- 
setts court does not follow the rule of the 
United States supreme court as announced 
in the Rast Case, supra. Since, as we have 
indicated, this court follows the federal 
rule, there is at the outset a fundamental 
difference in doctrine which cannot be 
bridged and which makes important con- 
tributions to conflicting solutions of other 
questions involved in the two cases. Fur- 


ther than this, the Massachusetts case turned 
upon the fact that prohibiting the issuance 
of trading stamps had no reasonable rela- 
tion to the object of the statute under ex- 
amination, which was to prevent fraudulent 
and misleading business practices. No such 


“contention is rnade here and, if made, cer- 


tainly could not be sustained. That sec. 
100.15 (2) Stats. is well calculated-to carry 
out the purposes of the Fair Trade Act is 
beyond debate. 


[Judgments Reversed] 


By the Court—Judgments reversed and 
causes remanded with directions to enter 
judgments dismissing plaintiff's complaints. 


[Dissenting Opinion] 
FOWLER, J., (Dissenting). The act involved, 
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instead of being general in its application, which 
seems to be the common understanding of it 
held by retailers, applies only to the very 
limited class of merchandise the price of which 
is governed by contract between the manufaé¢- 
turer and the retailers who on purchasing an 
article have agreed that they will not sell it 
for less than the price fixed by the manufac- 
turer. When the price has been so fixed the 
act directly involved prohibits retailers who 
have received notice that the price of the article 
has been so fixed from granting stamps redeem- 
able in cash in connection with sale of the 
article when the amount received less the re- 
demption value of the stamps-is less than the 
price fixed by the manufacturer. In Weco 
Products Co, v. Reed Drug Co., 225 Wis. 474, 274 
N. W. 426, this court, following Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp., 
299 U. S. 183, held a statute constitutional that 
provided that articles the prices of which have 
been fixed as above stated may not be sold at 
less than the price so fixed. The opinion of 
the court herein holds, and I think correctly, 
that the statute involved applies only to sales 
covered by that statute. 

The effect of delivering such stamps as are 
here involved in connection with sales is merely 
to allow a discount upon sales made for cash 
or prompt payment. Merchants commonly 
allow such discounts for prompt payment of 
goods sold on account, and allowing such dis- 
counts is a legal practice. Utility rate commis- 
sions appreve such practice, and no one would 
think of questioning its legality. Such allow- 
ances are commonly as great or greater than 
the redemption value of the stamps here in- 
volved. To permit the practice last stated and 
forbid the practice here involved is to exalt the 
mere mechanics of a thing over the reason for 
it. To permit merchants not using stamps re- 
deemable in cash to allow discounts for prompt 
payments and to prohibit merchants issuing 
such stamps as stated from allowing them is in 
my opinion an illegal discrimination violative of 
the equality clause of the XIVth Amendment. 

It seems to me that the opinion of the court 
makes two assumptions that are erroneous. One 
is that the statute does not make a classification 
of merchants into those who issue the prohibited 
stamps and those who do not use them, Read- 
ing of Rast v. Van Deman & Lewis, 240 U. S. 
at p. 351, shows that the statutes there involved 
were considered as making such classification, 
but that it was considered not discriminatory 
because there was a reasonable basis for the 


Classification, and if the stamps were redeem- - 


able in merchandise the public welfare was af- 
fected through the ‘‘seduction and evil’’ involved 
that might be considered as leading to improvi- 
dent purchases. The other erroneous assump- 
tion is the statement of the opinion that the 
opinion of the United States Supreme Court in 
Tanner, Atty. Gen’l v. Little, 240 U. S. 369, held 
that the Rast Case, supra, covered the situation 
where coupons were issued redeemable in cash 
only. This is expressly disavowed by the opin- 
ion in the Tanner Case, It is there said, p. 381, 
“And we maysay here, as we said in Rast v. 
Van Deman & Lewis, that we are not concerned 
with consideration of a business in which cou- 
pons, etc., are issued or used and not redeemed 
in merchandise.’’.. 

The opinion of the court seems to take the, 


position that prohibition of the issue of trading 
stamps redeemable in cash is justified as an 
exercise of the police power because the issue 
of stamps redeemable in goods may be pro- 
hibited under that power. This in my opinion 
is erroneous because prohibition of the use of 
stamps redeemable in cash is not within the 
reason of the prohibition of the use of stamps 
redeemable in goods. This is pointed out in 
the Trading Stamp Cases, 166 Wis. 613, 166 
N. W. 54. True, the issuance of stamps re- 
deemable in cash was not within the issues of 
that case, but the issuance of stamps redeemable 
in goods was within those issues, and as the 
reasons given for upholding the prohibition of 
the class of stamps there involved do not apply 
to the issuance of those here involved that case 
is not authority for prohibition of ‘‘the issuance 
of trading stamps as a business device’ as the 
opinion of the court herein says it is. Nor do 
either of the two other cases cited constitute 
such authority. The case so far as it involves 
trading stamps, involves those ‘‘redeemable in 
premiums.’’ The basis of the ruling that the 
statute in the Rast Case, supra, made a legal 
classification of stores using trading stamps and 
those not using them was that while the use of 
stamps ‘“‘redeemable in premiums’’ or prizes 
“‘may not be called in an exact sense a lottery,”’ 
may not be called ‘‘gaming,’’ it may, however, 
be considered as having the ‘‘seduction and evil 
of such.’’ Opinion, p. 365. The case of Tanner 
uv. Little, supra, also involved stamps redeemable 
in goods although it gave the purchaser the 
option to redeem the stamps in cash. The option, 
however, left in the act involved the ‘‘seduction 
and evil’’ feature likened in the quotation above 
to ‘‘gaming”’ and a “‘lottery.”’ 

The police power covers prohibitions of trade 
practices that may be considered as detrimental 
to public health, public safety, public morals 
and that nebulous and indefinite thing—public 
welfare. Obviously neither of the first two are 
here involved. The third is not involved unless 
we can say as said in the Rast Case of stamps 
redeemable in goods that using stamps redeem- 
able in cash has ‘‘the seduction and evil’ of a 
“lottery’’ and ‘‘gaming’’ and thus affects public 
morals. To me it seems obvious that it can 
not be so said. As to public welfare, I am un- 
able to perceive that any possible element or 
effect upon public welfare is involved. The 
objection to the use of the trading stamps here 
involved is apparently not by or in the interest 
of the public, but solely in the supposed interest 
of merchants who do not use or wish to use 
trading stamps redeemable in cash as a means 
of inducing sales for cash or prompt payment, 
who are objecting under the false impression 
that the statute is of general instead of the very 
limited application first herein pointed out. 

As supporting the proposition that the instant 
act is within the police power the opinion also 
relies on cases holding that the trade practice 
of selling a commodity for less or paying more 
for it in one community than others for the 
purpose of destroying a competing business in 
that commodity may be prohibited under that 
power, citing Central Lbr. Co. v, South Dakota, 
226 -U. S. 155, 57 L. Ed. 165, 42 L. R. A. (NS) 
804. Like cases are State ex rel. Young v. Stand- 
ard Oil Co., 111 Minn. 85, 126 N. W. 527; State 
v, Drayton, 82 Neb. 254, 117 N. W. 768, 23 
L. R. A. (NS) 1287; State v. Bridgeman & Rus- 
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sell Co., — Minn. —, 134 N..W. 496, and State 
v. Fairmount Creamery Co,, 153 fa. 702, 133 
N. W. 895, 42 L. R. A. (NS) 821. Jhese are 
“stifling competition’’ cases, and neither in their 
facts nor their reasoning do they bring the in- 
stant case within the police power. | 

The opinion quotes a statement from Nebbia 
v. New York, 291 U. S. 502, as citing the Rast 
Case, swpra, in support of the price fixing by 
legislative enactment involved in the Nebbia 
Case. The Rast Case is not authority to the 
point suggested. It did not involve price fixing 
by legislative enactment. But if the statute here 
involved be considered as price fixing from the 
standpoint of legislative enactment it is uncon- 
stitutional because the merchandise involved 
under the statute is not affected with a public 
interest. New State Ice Co. v. Liebmann, 285 
U. S. 262; Old Dearborn Co. v. Seagram- Dist. 
Corp., supra. The last word upon the rule that 
prices can not constitutionally be fixed by legis- 
lative enactment is the casé last above cited, 
which was decided later than the Nebbia Case. 
It is there said, p. 192, that— 

“The right of the owner of property to fix 

the price at which he will sell it is an inherent 
attribute of the property itself, and as such is 
within the protection of the Fifth and Four- 
teenth amendments. Tyson & Brothers, v. Ban- 
ton, 273 U. S. 418; Wolff Co. v. Industrial Court, 
262 U. S. 522, 537; Ribnik v. McBride, 277 U.S. 
350; Williams v. Standard Oil Co., 278 U. S. 235; 
New State Ice Co. v. Liebmann, 285 U. S. 262. 
These cases hold that, with certain exceptions, 
which need not now be set forth, this right of 
the qwner can not be denied by legislative en- 
actment fixing prices and compelling the owner 
to adhere to them.’’ 
Every case of the United States Supreme Court 
upholding legislative price fixing, as distin- 
guished from retail prices fixed by the manu- 
facturer, involved commodities clearly affected 
with a public interest or involved the fixing of 
wages at not below a standard declared as 
necessary for protection of the health or morals 
of the workers. : 

It is further to be noted that the discounts 
here involved are so trivial in amount as not 
to bring this case within the purpose of the 
statute involved in the Weco Case. A discount 
of 2% on sxles for cash or prompt payments 
of accounts by retailers is not a matter of con- 


cern to a manufacturer who has sold his article 
to retailers who have agreed not to sell his 
article at less than the price fixed by him. So 
small a discount can not affect the manufac- 
turer’s ‘‘good will’’ in his articles, or injuriously 
affect the reputation of that article, or destroy 
or diminish the manufacturer’s sales of it at 
his regular wholesale price. The sole purpose 
of the statute involved in the Weco Case was, 
as said in Old Dearborn Co. v. Seagram-Dist. 
Corp., supra, p. 198, “‘To afford a legitimate 
remedy for an injury to the good will which 
results from the use of trademarks, brands or 
names.’’ It is in these things that the statute 
involved in the Weco Case aimed to protect the 
manufacturer and his contracts. Classification, 
to be valid under the equality clause of the 
XIVth Amendment, must bear some reasonable 
relation towards accomplishing the purpose of 
the statute that prescribes the classification. 
The classification here involved, which by neces- 
sary implication puts merchants who use trad- 
ing stamps redeemable in cash in one class and 
those not using them but doing the same thing 
without using them that the merchants using 


them do by using them, has no relation to ac- 
complishing the purpose of the statute involved 
in the Weco Case. 


The opinion quotes from a case decided by a 
Superior Court of California, a trial court of 
no greater if as great weight as authority as 
the court fromm which the judgment here in- 
volved is appealed. So far as the quotation 
recites that granting park privileges and the 
like are legitimate trade practices I agree with 
it. But I do not agree that a 2% discount has 
any considerable ‘‘direct relationship to the 
price of the merchandise purchased.’’ The sell- 
ing price of the merchandise remains as the 
manufacturer fixes it. The discount is trivial 
and utterly inconsequential to the manufacturer. 
Why hang the constitutionality of the instant 
statute upon a mere trifle—and upon a thing 
that is entirely outside the purpose of the 
statute the instant statute is aimed to support, 
and has no effect whatever towards effecting 
that purpose. ; 


For the reasons above stated I think the 
statute involved should be declared unconstitu- 
tional, and the decision of the trial court upheld, 


[| 56,084] Miller’s Groceteria Company, a Colorado Corporation v. Food Distribu- 


tors Association, a Colorado Corporation. 


Colorado Supreme Court, January 13, 1941. No. 14,532. En Banc. 


Judge. 


Error to the District Court of the City and County of Denver. Hon. Henry A: Hicxs, 


_ , The Colorado Unfair Practices Act, which prohibits selling articles at less than cost or 
giving away articles for the purpose of injuring competitors, is violated only where it is 
proved that the acts charged to be a violation thereof, were performed for the purpose 
of injuring competitors. Where the party charged with violating the Act affirmatively 
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alleges that its conduct was animated by a desire other than to injure competitors, an 
issue of fact is raised which cannot be disposed of by a motion for judgment on the 


pleadings. 


Giving away of articles violates the. Colorado Unfair Practices Act only where it is 
proved that the gifts are made with the intent to injure competitors. 


‘ 


Mr. I. L. Quiat, Mr. Ralph J. Cummings, Attorneys for Plaintiff in Error. 
Mr. James E. Griffith, Attorney for Defendant in Error. 


[Facts of Case] 


Bouck, J.: We are asked to review a judg- 
ment of the Denver district court restraining 
an alleged violation of the Unfair Practices 
Act.* The complaint sets forth that the plain- 
tiff in error, Miller’s Groceteria Company, 
which operates and conducts a dozen or more 
retail food stores in Denver, for the purpose 
of injuring competitors and destroying compe- 
tition advertised its intent to give away, and 
for the like purpose did give away, “a loaf 
of Miller’s Hi-Q Milk Bread” to every pur- 
chaser in the grocery department at its 
store located at 34th and York streets, Den- 
ver, on three days beginning Thursday, 
February 2, 1939. The complaint further 
sets forth similar advertising of an intent 
to give away on February 6 and 7, 1939, 
500 shopping bags {full of groceries, for the 
same purpose of injuring competitors and 
destroying competition. These allegations 
are denied in the answer, both categorically 
and by the affirmative allegations of a fur- 
ther defense wherein it is claimed that the 
actions of the plaintiff. in error were ani- 
mated by a desire to attract attention to the 
opening of its new store, and to introduce 
some of its own bakery products and some 
of the food products supplied to its stock 
by manufacturers and wholesalers willing 
to contribute samples for the proposed shop- 


ping bags in order to acquaint the recipi- 
ents with the merchandise mentioned. 


[Intent Must Be Proved] 


A reading of the Unfair Practices Act 
discloses that acts charged to be in viola- 
tion thereof are such only if it is alleged 
and proved that they are performed for the 
purpose of injuring competitors or destroy- 
ing competition. This purpose or intention 
is manifestly intended by the State legisla- 
ture to be a vital element of the violation. 
Inasmuch as the plaintiff in error unequivo- 
cally denied the existence of that element, 
there was an issue of fact tendered which 
could not be disposed of by a motion for 
judgment on the pleadings. This issue of 
fact is reasonably within the issues framed 
by the pleadings and cannot be summarily 
brushed aside without a trial thereof. The 
method used by the plaintiff in error, con- 
sidered apart from the purpose and intent 
referred to, is not unlawful. 


[Judgment Reversed] 

The judgment of the district court is 
therefore reversed and the case remanded 
for further proceedings in harmony with 
this opinion. 

Judgment reversed. 

Mr. Chief Justice Hmrrarp not participating. 


[| 56,085] Kidder Oil Company v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Seventh Circuit, January 15, 1941. 


No. 7140. 


Findings of the Federal Trade Commission that petitioner’s product, an oil containing 


colloidal graphite, when added to lubricating oil in internal combustion engines produces 
no beneficial result under “boundary” conditions are held without substantial support 
where the witnesses relied upon dealt largely with the effect of colloidal graphite under 
“full film” conditions of lubrication. The Commission’s order is, therefore, modified so as 
to require petitioner to desist only as to representations concerning its product when the 
same is used as a lubricant in a motor operated under “full film” conditions. 


Where the findings of the Trial Examiner are at variance with the findings and con- 
clusions of the Federal Trade Commission, a Circuit Court of Appeals may, in its discre- 


1 Section 3 of the Act, here under considera- tise the intent to give away any article or prod- 
tion, reads as follows: : uct, or service or output of a service trade for 
“Tt shall be unlawful for any person, partner- the purpose of injuring competitors and destroy- 
ship, firm, corporation, joint stock company, or ing competition * * *."’ S, L. 1937, p. 1282, ch. 
other association engaged in business within 261, sec, 3. 
this State to * * * give, offer to give or adver- 
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tion, consider the Trial Examirier’s report as a part of the record in order to determine 
whether the findings of the Commission are substantially supported. 


Modifying and affirming Federal Trade Commission Order No. 3026. 


Robert J. Weiss, Chicago, Attorney for Petitioner. 
W. T. Kelley, Washington, D. C., Attorney for Respondent. 
Before Sparks, Major and KERNER, Circuit Judges. 


[Petition for Review] 


Major, C. J.: This is a petition to review a 
Cease and Desist order of the Federal Trade 
Commission, (hereinafter called the “Com- 
mission”) issued September 19, 1939, in a 
proceeding had under Section 5 of the Fed- 
eral Trade Commission Act. (15 U.S.C. A. 
745.) The controvery before the Commis- 
sion, as here, was, in a broad sense, whether 
colloidal graphite in petitioner’s product, 
known as “Koatsal,” when added to lubri- 


cating oil in internal combustion engines, - 


has the effect of substantially diminishing 
friction and reducing wear of the engine 


parts which move upon or against one an- 
other. 


[Issues] 


The issues involved arise from the com- 
plaint filed by the Commission, and peti- 
tioner’s answer thereto. By the latter’s 
answer, certain charges of the complaint 
were admitted and petitioner consented that 
a Cease and Desist order be entered in con- 
formity thereto. It will only be necessary, 
therefore, to refer to the charges of the 
complaint which were denied by petitioner’s 
answer. This portion of the complaint is 
as follows: 


“In the course and conduct of its said busi- 
ness, as hereinabove described, respondent, in 
soliciting the sale of, and in selling its product, 
‘Koatsal,’ by pamphlets. labels attached to con- 
tainers of the product, letters, post cards, testl- 
monials, advertisements inserted in newspapers, 
periodicals, and magazines, and otherwise, has 
made extravagant, deceptive misleading, and 
false statements and representations regarding 
the value, efficacy, and effect of its said product, 
and the results that are achieved by using it, 


among which are the following: 
* * 


* * * & * 


- “(d) That ‘Koatsal’ penetrates and adheres 
to all metal surfaces it reaches, ‘actually be- 
comes a part of the metal, permeating the pores 
* * * literally ‘‘soaking’’ into it,’ that the 
metal becomes plated with it and that moving 
parts ride on this plating; 


““(e) That ‘Koatsal’ reduces friction as much 
as 50%, provides perfect protection against 
burned out bearings and makes metal self- 
lubricating; 

aa * = = * * * 


“(f) That an automobile conditioned with 
‘Koatsal’ can run an amazing distance without 
oil in the crankcase without damage to any 
part,’’ 
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The portion of the Cease and Desist order 
now in controversy precludes petitioner, in 
connection with the offering for sale, sale 
and distribution of its product “Koatsal,” 
whether sold under that name or under any 


other name, from representing: 
Gres * * * = * 


(2) That Koatsal penetrates and adheres to 
all metal surfaces it reaches, permeates the 
pores of the metal, soaks into the metal, and 
that the metal becomes plated with Koatsal 
and moving parts_ride on this plating; 

‘““(3) That an automobile conditioned with 
Koatsal will run any greater distance without 
oil in the crankcase without damage to any 
part than will an automobile conditioned with 
ordinary lubricating oil of the same quality used 
in Koatsal; p 

“(4) That the lubricating qualities of Koatsal 
are any greater than the lubricating qualities 


of the oil which it contains; 
* * * = = s =? 


[Question for Decision] 

As is common in cases of this character, 
the primary question for decision is whether 
the findings of fact as made by the Com- 
mission, upon which the Cease and Desist 
order is predicated, are sustained by sub- 
stantial evidence. Other incidental issues, 
perhaps not necessary for decision of the 
main issue, are (1) whether the report made 
to the Commission by its Trial Examiner, 
who heard the witnesses, may properly be 
considered, and (2) whether this court should 
make certain findings of fact which were 
proposed to the Commission by the peti- 
tioner and which it is claimed were not in- 
cluded in the findings as made. We shall. 
first discuss these incidental issues. 


[When Certification of Trial Examiner’s 
Report May Be Required] 


The Trial Examiner made an original re- _ 
port February 1, 1937. Thereafter, addi- 
tional] evidence was taken and the Examiner 
filed a supplemental report September 16, 
1937, neither of which was incorporated in 
the Transcript, certified and filed by the 
Commission. Upon a supplemental petition - 
filed by petitioner, this court directed the 
Commission to certify the reports made by 
the Trial Examiner without prejudice, how- 
ever, to the right of the Commission to re- 
new is objection to our action in this respect. 
The reports are here, and it is again con- 
tended by the Commission that, under the 
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Statute and rules of the Commission, they 
are no part of the record. The Statute, Sec- 
tion 5 (c) provides that the Commission 
“shall certify and file in the court of Tran- 
script of the entire record in the proceeding, 
inc'uding all the evidence taken and the report 
and order of the Commission.” It further 
provides that the court “shall have power to 
make and enter upon the pleadings, evidence 
and proceedings set forth in such transcript a 
decree * * * .” Rule 13 of the Commission’s 
rules adopted May 21, 1938, provides: “The 
Trial Examiner’s report upon the evidence 
is not a decision, finding; or ruling of the 
Commission. It is not a part of the formal 
record in the proceeding, and is not to be 
included in @ transcript of the record.” It is 
pointed out by the Commission that there is 
no provision in the Statute for a report 
“upon the evidence’’ by the Trial Examiner, 
that such report is provided for only by the 
Commission rule which expressly states that 
such report is not a part of the record to be 
included in the transcript, and that, there- 
fore, it is not required. ‘Three cases are 
cited which it is claimed sustain this posi- 
tion. A’goma Lumber Co. et al. v. Federal 
Trade Commission, 56 F. (2d) 774, Arrow- 
Hart and Hegeman Electric Co. v. Federal 
Trade Commission, 63 F, (2d) 108, and Fed- 
eral Trade Comnussion v. Hires Turner Glass 
Co., 81 F. (2d) 362. In the Algoma case, 
the holding was to the effect that it was 
not incumbent upon the Commission to cer- 
tify the Examiner’s report unless such re- 
port was referred to in the findings of the 
Commission. That was not done there, nor 
is it done here, but the court further held 
that as to whether the Examiner’s report 
should be subsequently certified, was a mat- 
ter resting in the Court’s discretion. In 
the Arrow-Hart case, it was held that the 
Commission was not required to certify the 
Examiner’s report unless such report was 
referred to in the Commission’s finding. In 
the Hires case, the court denied a request 
that the Commission be required to certify 
the report of the Trial Examiner. 

The Examiner is an agent of the Com- 
mission, appointed, and with authority to 
conduct the hearing and make a report. 
It is the practice, as we understand—at any 
rate it was done in the instant case—when 
his report is filed with the Commission that 
a copy be served upon the interested party. 
Exceptions are, and in this case were, filed 
to such report. An argument was had 
before, and brief submitted to the Commis- 
sion in support of the exceptions thus made. 
The Statute requires a “transcript of the 
entire record in the proceeding” and we 
think that the report thus became a part 
of the record in the proceeding, which, by 
the Statute, was required to be certified. If 
we are right in this construction of the 


Statute, the provision of the Commission 
rule—“It is not a part of the formal record 
in the proceeding, and is not to be included 
in a transcript of the record” is in conflict 
with the Statute and of no effect. Assum- 
ing, however, that the Statute is: not sus- 
ceptible of such construction, we further 
are of the opinion that it is a discretionary 
matter with the court, properly exercised 
in the instant case. Such conclusion is not 
inconsistent with our statutory duty to 
accept the findings of tlie Commission as 
to the facts if supported by substantial 
evidence. In the instant case, the findings 


of the Commission, upon which its Cease 


and Desist order rest, are at variance with 
the facts as reported by its Examiner. The 
Commission undoubtedly had the right to 
make findings contrary to the facts as re- 
ported by its Examiner, but that does not 
preclude us from considering such ‘report 
in connection with our determination as to 
whether such findings are substantially sup- 
ported. In Staley Manufacturing Company 
v. National Labor Relations Board, decided 
by this court November 14, 1940, in con- 
sidering a similar situation, we said: 

‘‘* * * In the same connection, while the 
report of the Examiner is not binding on tne 
Board, yet where it reaches a conclusion oppo- 
site to that of the Examiner, we think the 
report of the latter has a bearing on the ques- 
tion of substantial support and materially de- 
tracts therefrom.’’ 


[Petitioner's Product] 


Before considering petitioner’s request 
that this court approve certain findings of 
fact which it proposed to the Commission, 
it seems appropriate to make some further 
statement concerning petitioner’s product 
“Koatsal” as well as the use for which it 
was intended. Colloidal graphite is a 
product of the high-temperature furnace, 
consisting of pure graphite, which is an 
allotropic form of carbon subdivided into 
particles so small and fine that they can be 
suspended in oil, water, or other liquid 
medium and remain for a long time in sus- 
pension therein in a manner close to and 
having many properties of a true solution. 
Petitioner’s product, which is an oil con- 
taining such graphite, is sold for co- 
mingling as an auxiliary or adjunct 
lubrication to the mineral oil which is univer- 
sally used to lubricate engines. It is the 
colloidal graphite in the product, which, ac- 
cording to petitioner, produces the beneficial 
effect. It is generally recognized that in 
operating an automobile engine, it is danger- 
ous to permit the supply of oil to diminish 
beyond a certain point; that, if the supply 
of oil reaches a certain lower limit, the 
scoring and wearing of cylinders, piston 
rings and bearings are likely to occur; tbat 
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the engine without sufficient oil will heat, 
causing it to “seize’ and_be subjected to 
various other injurious effects. It is also 
generally recognized that there are two con- 
ditions of lubrication in an internal combus- 
tion engine which are known as. “full-film’ 
and “boundary” conditions. While this dis- 
tinction apparently has a material bearing 
upon the findings of the Commission upon 
which its Cease and Desist order was issued, 
it is not necessary to review or quote the 
testimony of numerous witnesses in this 
regard for the reason that both the Ex- 
aminer, in his report, and the Commission, 
in its findings, recognize such distinction. 
The following statement is from the Com- 
mission’s findings: 

“The primary function of any lubricant in 
aeroplane and automobile motors is to reduce 
friction. Friction is waste work and is reduced 
by the forming of a film of lubricant between 
the statidnary and moving parts of a bearing 
holding them apart. There is practically no con- 
tact of metal to metal when a full film of lubri- 
cant is maintained between the moving and 
stationary surfaces. However, within this lubri- 
cating film particles next to the moving surface 
are in motion and those next to the stationary 
surface are stationary so that there must be a 
constant shearing of the film, which action 
transforms work into heat. Twice in each 
revolution, each piston pauses momentarily as 
it reverses direction. During that pause the 
tention in the rings tends to force out any 
lubricant between rings and the cylinder walls. 
In any automobile or aeroplane motor, even 
when running under full film conditions, there is 
a momentary shearing of the film. 

“When an automobile is given a fresh charge 
of lubrication, the film is as full as it is possible 
to maintain between the metal surfaces. This 
is called full film lubrication. As the lubricant 
is consumed and only a thin film exists, boun- 
dary conditions are approached. Boundary 
condition is that stage of lubrication when the 
film is negligible.”’ 


[“Boundary” Conditions of Lubrication] 


The Commission also recognized that 
“boundary” conditions of lubrication occur 
under a variety of circumstances. Regard- 
ing such conditions, the following statement 
is made in its findings: 

“Boundary conditions are often brought about 
by lowering the viscosity of the lubricant, the 
introduction of grit between the surfaces and 
(of) the fluctuating temperatures under the wide 
range of speed and load of a motor. There are 


many other factors which cause boundary condi- 
tions.”’ 


Some of the “other factors” referred to 
by the witnesses are—“when a person starts: 
his engine on a cold day in the winter time, 
boundary lubrication undoubtedly exists in 
the engine, since the oil is not able to get 
to the surfaces for some little time after 
the engine is started”; “excessive use of the 
choke would give a momentary low viscosity 
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to the. oil on the cylinder walls brought 
about by dilution of the oil with gasoline,” 
and “Throughout the ordinary life of an 
automobile engine, in ordinary operation, 
there will be frequent conditions of 
boundary conditions of oil lubrication. I 
think it happens all of the time. The fact 
that you do get wear continuously in any 
engine shows that it is always present.” 


[Authority of Court to Make Findings] 


Petitioner submitted to the Commission 
eleven proposed findings covering many of 
the details involved in the controversy, 
which the Commission refused to accept or 
reject as presented. It is now urged by 
the petitioner that this court has the au- 
thority to make such findings and should do 
so in order that the controversy be ended. 
In this respect, Federal Trade Commission v. 
Curtis Co., 260 U. S. 568, 580, is relied upon. 
The language used indicates that the court 
has the authority to make additional find- 
ings, but at the same time the court states: 

‘tr * * the matter may be and ordinarily, 
we think, should be remanded to the Commis- 
sion—the primary fact-finding body—with direc- 
tion to make additional findings, * * *’’ 


Assuming that the court has such au- 
thority, we are of the opinion that it should 
be exercised, if ever, only in cases where 
the findings, as made by the Commission, 
are insufficient to dispose of the issues pre- 
sented. In the instant case, we do not think 
that this can be said. It is true that many 
details incidentally involved are not deter- 
mined by the Commission, but we know of 
no law or rule which imposes stich require- 
ment. 

We are convinced that the findings as 
made by the Commission effectively dispose 
of all material issues adversely to peti- 
tioner. In order to illustrate this statement, 
we will refer to proposed findings 2 and 6, 
which furnish the strongest support to peti- 
tioner’s contention.’ 

The Commission found: 

“that the viscosity and other properties and 
qualities of a film of lubricant are unaffected 


12. The colloidal graphite in Koatsal, when 
mixed in sufficient quantities in the lubricant 
of an internal combustion engine, becomes firmly 
affixed and adheres to the surfaces of the mov- 
ing parts, forming on the surface thereof what 
is called a graphoid surface.. 

6. When colloidal graphite is mixed in suffi- 
cient quantities in the lubricant of an internal 
combustion engine or in its gasoline fuel, it 
brings about, under boundary conditions of 
lubrication, a substantial reduction in the fric- 
tion developed between the surfaces in moving 
contact with each other to a degree which the 
tests and experiments made fix as in the neigh- 
borhood of 50%, the result of one of such ex- 
perimental tests being a reduction of exactly 
50% in wear of the moving parts. 
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by the presence of the colloidal graphite in 
‘Koatsal’ whether a motor is operated under 
full-film or boundary conditions. ‘Koatsal’ has 
the same qualities,. properties, and character- 
istics as the oil therein contained has and no 
more. Its effect upon the metal surfaces of a 
bearing is the same effect as is produced by the 
oil therein contained and‘no more. 

“In tests made on bearings with plain oil and 
also with graphite oil, it has been determined 
that in the presence of an ample supply of oil, 
‘Koatsal’ has no measurable effect on the fric- 
tion, power, or economy of a gasoline engine. 
No reduction of friction is accomplished by con- 
ditioning a motor with ‘Koatsal.’ 

“Tests were also made“ by running automo- 
biles and bearings to destruction and compari- 
sons made as to the effect of ‘Koatsal’ on 
durability of parts. It is determined from these 
tests that a bearing will run without substantial 
damage for an indefinite period after oil is 
drained from the crankcase so long as a film 
of oil is maintained between the moving and sta- 
tionary surfaces of metal, whether the bearing 
has been conditioned with ‘Koatsal’ or not. 
It is also determined from tests that as soon 
as the film of oil is removed and boundary 
conditions exist that a bearing is quickly de- 
stroyed, whether previously conditioned with 
‘Koatsal’ or not.’’ 

Petitioner argues that this finding is merely 
a blanket condemnation of its product, with 
neither an affirmative nor a negative finding 
by the Commission as to any one or more 
of the proposed findings submitted. As 
stated, this is not a detailed finding, as 
requested, but there can be no doubt but 
that it effectively disposes of all material 
issues adversely to the petitioner. In other 
words, according to the findings as made, 
petitioner’s product is without merit, has 
none of the advantages claimed for it, and 
the benefits produced by its use are vnil. 
This is so whether the existing conditions 
of lubrication are “full-film” or “boundary” 


conditions. 
[Scope of Review] 


It is upon this basis that we approach 
the primary issue as to wiether such find- 
ing is supported by substantial evidence. 
In doing so, it should be kept in mind that 
petitioner, before the Commission, and here, 
relies chiefly upon the claim that its product 
is beneficial when a motor is operated under 
“boundary” conditions. The theory and 
claim is that under “full-film” conditions, 
there is a complete separation of the con- 
tacting surfaces by an oil film, and that 
under such circumstances, the colloidal 
graphite does not come into play. On the 
other hand, so it is claimed, the graphite 
forms a graphoid surface on the contacting 
parts so that when boundary conditions 
exist, the oil film is held in close contact 
with the graphite layer thus formed, thereby 
preventing friction and wear. 


. 


[Evidence Reviewed] 


_ The Commission relies largely, if not en- 

tirely, upon its Exhibit 19, together with 
the testimony of two witnesses, Dill and 
Brooks, as furnishing competent, substan- 
tial evidence to support the findings as 
made. Exhibit 19 is a report on tests made 
by the United States Bureau of Standards 
of Pyr-Oil, manufactured by the Pyr-Oil 
Company of LaCrosse, Wisconsin. That 
company had distributed through the mails 
advertising matter in which representations 
were made for Pyr-Oil similar to those made 
by petitioner for its product. The tests 
were made at the request of the Post Office 
Department with a view of ascertaining 
whether the representations made by the 
manufacturer of Pyr-Oil were violative of 
postal regulations. The Commission in its 
brief states that the conclusions drawn by 
the experts from this report, are: 

“1. In the presence of an ample supply of 
oil, Pyr-Oil has no measurable effect on the 
friction, power, or economy of a gasoline en- 
gine. 

“2. No reduction of friction whatever was 
found after the engine had operated the equiva- 
lent of more than 1,000 miles as directed.’’ 


It will be noted that such conclusions are 
predicated upon the “presence of an ample 
supply of oil,’ while the findings of the 
Commission are applicable to a motor oper- 
ated under either “full-film” or “boundary” 
conditions. In either case, so the findings 
state, “its effect upon the metal surfaces of 
a bearing is the same effect as is produced 
by the oil therein contained and no more.” 
While the Commission, in its findings, as 
stated heretofore, recognized the distinction 
between “‘full-film” and “boundary” condi- 
tions, it appears to have completely ignored 
such distinction in its findings and in its 
argument presented to this court as to the 
benefits claimed by petitioner for its product 
with a motor operated under “boundary” 
conditions. 

Brooks arrived at the following conclu- 
sion from the tests made: 


“TI would say it is quite obvious that the use 
of Pyr-Oil in our destruction tests did not re- 
sult in the engine operating materially longer.” 


The Commission states in its brief: 

‘“e * %* No evidence has been obtained by the 
Bureau of Standards that the use of graphite 
in the oil will lower friction in engine bearings 
when the engine is operated under full-film con- 
ditions. 

‘“‘A witness for the petitioner testified that 
graphite in the lubricant would have no effect 
at all if the condition remained full-film lubri- 
GALLON nay ete 


2It was stipulated that the percentage of 
colloidal graphite in Pyr-Oil, as tested by the 
Bureau of Standards, is the same as that con- 
tained in ‘‘Koatsal’’ as sold and distributed by 


the petitioner. 
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The tests, as made by the Bureau of 
Standards, were not made with a motor in 
use upon a highway, but upon a Ford engine 
set on four pedestals and connected to an 
electric dinamometer. The report is of such 
length that we would not be justified in 
discussing it in detail. The report plainly 
discloses that the tests were conducted 
under conditions with a normal supply of 
oil. The report contains this statement: 

“* * *® Tt would appear then, that for an 
engine operating normally, a liquid lubricant is 
necessary to dissipate the heat whether Pyr-Oil 
is used or not and that in the presence of the 
‘fiquid lubricant, the Pyr-Oil is superfluous. 

“The fact that engine parts wear is evidence 
that contact of moving parts does occasionally 
occur. It is possible that at such times a 
graphic film on the surfaces would to some ex- 
tent at least, protect them. However, as a 
comparative test for wear in normally operated 
engines would cover a very long period of time, 
no such test has been attempted, * * *’’ 


The Auto Mechanics Department of the 
North Dakota Agricultural College con- 
ducted a test of Pyr-Oil and reaclfed a con- 
clusion as fo its benefits contrary to that 
reached by the Bureau of Standards. In 
the report of the latter, in discussing the 
former, it is said: 

‘“s * * The graphite deposited from the Pyr- 
Oil probably lubricated the bearing and enabled 
it to run longer and with less friction after 
the supply of oil had been cut off than would the 
small amount of oil which remained in the 
bearing alone. Bearings can undoubtedly be 
designed to run with graphitic lubrication alone. 
However, such a bearing would be incapable of 
sustaining loads comparable to those which can 
safely be put on an equal bearing lubricated 
with oil. The bearing in which the test was 
made at the North Dakota State College would 
probahly have done as well with any form of 
graphite lubricant. * * * The possible benefit 
of the graphite would occur if for any reason 
the oil supply should so diminish that metallic 
contact would occur in the absence of the 
eraphiter * = "7 


The witness Dill testified: 

“* = * Tam not a lubricating expert. I am 
not an expert on matters of lubrication of in- 
ternal combustion engines, so that I have no 
idea what ‘boundary lubricating conditions’ in 
regard to internal combustion engines means. 
* * * At all times during our test, we had a 
full and ample supply of oil film, so that the 
oil film was there and not broken. * * *”’ 


At one point in his testimony, the witness 
Brooks stated: 

“TI formed the opinion as the result of my 
tests and calculations that it was unlikely Pyr- 
Oil would be strongly beneficial in an engine.’’ 


The witness Dill also stated: 

“TI can tell you that the engine ran approxi- 
mately 10 minutes after the run without Pyr-Oil 
and approximately 12 minutes on the run with 
Pyr-Oil. ‘That is just brute memory without 
any notes to refresh my recollection. It is of 
some tests I made seven years ago. I have run 
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quite many tests on various matters since 1931. 
* * * T was first approached with regard to my 
being a witness in this proceeding last week. 
Then I first started to think again about Pyr- 
OU 

Again this same witness, when interro- 
gated concerning Commission’s Exhibit 29, 
answered “Yes” to the following question: 

“And you say, elsewhere in the report, that, 
‘The fact that engine-parts wear is evidence 
that contact of moving parts does occasionally 
occur. It is possible that at such times a 
graphitic film on the surfaces would to some 
extent, at least, protect them.’ ”’ 


= 


As to one test conducted by the Bureau 
of Standards, the witness answered “Yes” 
to the following question: 

‘“‘And you found in this case that the differ- 
ence favored the use of Pyr-Oil by about 40 
per cent?’’ 


There also appear questions and answers 
as follows: 

“Q. You draw the conclusion, then, that with 
Pyr-Oil added to the oil, before you drain the 
crankcase and eliminate the oil, you would not 
expect that it would run ten times as long as 
if the Pyr-Oil had not been put in? 

“A, That is my conclusion, to the best of my 
belief. 

“Q@. And that is as far as you can go with 
this test? 

“A, Entirely.’’ 


From a study of Commission’s Exhibit 19, 
and the testimony of Brooks and Dill, we 
have little hesitancy in reaching the con- 
clusion that they afford no substantial sup- 
port for the Commission’s conclusion that 
petitioner’s product is without merit. Cer- 
tainly they fail to furnish even a scintilla 
of support that the product is without merit 
when used under “boundary” conditions. 
In fact, neither the report of the Bureau 
of Standards nor the testimony of these 
witnesses purport to relate to a test made 
under such conditions. On the contrary, 
they expressly limit themselves to a motor 
operated with a normal supply of oil, or 
under “full-film”’ conditions. Even when 
the product was employed under “full-film” 
conditions, the result of their test, accord- 
ing to the report and testimony, is anything 
but certain. They do not claim that the 
product is without benefit, but dispute that 
it is “strongly” or “materially” beneficial. 

Tt is also of some significance that the 
tests upon which the Commission relies 
were made more than seven years previous 
to the hearing. Much of the testimony of 
Brooks and Dill was from memory, which 
perhaps accounts for their uncertainty and 
indecision in numerous respects. It is no 
reflection upon the Bureau of Standards for 
us to conclude that the report and testimony 
concerning such tests are far from convinc- 
ing. In this connection it is difficult to 
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to hearing on such an important contro- 
versy, relying upon tests so uncertain and 
dubious both in their nature and result. 
A study of the record is convincing that the 
overwhelming weight of the testimony is 
contrary to the Commission’s contention, 
and under such circumstances, it occurs to 
us that the Commission would have dis- 
cerned the importance, and perhaps the 
necessity, of making such tests and experi- 
ments as would demonstrate, at least to a 
reasonable certainty, the validity of the 
charge which it had the burden of sus- 
taining. — 

We think it is also relevant to point out 
that whatever probative value may be at- 
tached to the Commission’s Exhibit 19, and 
the testimony of Brooks and Dill, is ma- 
terially weakened by the Commission’s 


Exhibit 6. This was a circular letter issued’ 


by the Bureau of Standards revised to April 
3, 1934, which was subsequent to the tests 
referred to in Exhibit 19, and those made 
by Brooks and Dill. This circular letter 
was issued, so it was stated, in response 
to numerous inquiries regarding various 
lubricants containing graphite. To our 
minds this letter completely illustrates the 
fog of uncertainty and indecision which pre- 
vails in’ the Bureau of Standards concern- 
ing the results attending the use of graphite 
in lubricants. They again reaffirm their 
negative conclusion: “No evidence has been 
obtained that the use of graphite in the oil 
will lower friction in engine bearings, when 
the engine is operated under full-film con- 
ditions.” The letter goes on to state: 
“When graphite is added to the mineral oil 
* * * the viscosity of the oil after mixing 
is lower than the viscosity of the original 
oil.” At a later point in the letter is this 
statement: “No appreciable increase in 
engine horse power or in maximum car 
speed would be expected as a result of using 
graphite in an engine in good mechanical 
condition, unless the blending with the 
graphited preparation.produces a decrease 
in viscosity.” Taking these two statements 
together, they seem to lead to the incon- 
gruous result that the addition of graphite 
decreases the viscosity of the oil, but that 
no benefit will result from its use unless 
it produces such decrease. At another point, 
the letter states: “It is known that graphite 
tends to fill up the pores of cast-iron 
surfaces and to adhere very tenaciously. 
This may result in a somewhat smoother 
surface and may produce a slight lowering 
in the friction. * * * The use of a lubri- 
cated gasoline may be of some benefit in 
tending to redyce the wear on the piston 
rings and cylinders.” Thus, all through this 
letter, as in Exhibit 19, and the testimony 
of Brooks and Dill, the information (if it 
may be called such) is what graphite may or 


might do, rather than what it does or does 
not do. Information of such ‘a speculative 
and uncertain nature can afford little, if any, 
support to findings based thereon. 

The report of the Commission’s Ex- 
aminer is before us and contains an ex- 
haustive and, we think, accurate review of 
the evidence in the case. We shall not 
refer to the conclusion reached by the Ex- 
aminer, except to state that his findings of 
matters material to the instant order are 
at variance with the findings of the Com- 
mission. As we have already said, the Com- 
mission is not bound by the findings of 
its Examiner, but under the circumstances 
of this case, we think the Examiner’s report 
materially detracts from the Commission’s 
claim that its findings are substantially 
supported. We recognize that our province 
is not to weigh the testimony, but we think 
it is not inappropriate to briefly refer to 
some of the direct positive testimony which 
contradicts many of the uncertain state- 
ments made by the witnesses relied upon by 
the Commission, and the inferences indulged 
in by such witnesses. In fact, the testimony 
of numerous of the Commission’s witnesses 
is at variance with its findings, and con- 
tradicts the inferences of the witnesses 
Brooks and Dill, relied upon by the Com- 
mission. 

Professor Linsenmeyer, a Commission 
witness, is head of the Mechanical Engineer- 
ing Department at the University of De- 
troit, and -has been for fourteen years. He 
has made extensive studies of lubricants. 
In one test he took two new Ford auto- 
mobiles directly from the factory and 
drained the lubricant from both cars. One 
car was then filled with a colloidal graphite 
treated oil, and the other with an ordinary 
high-grade motor oil. The cars were driven 
upon the highway in a test under the same 
or similar conditions. The car with ordinary 
motor oil was destroyed at a distance of 
3,739 miles, and the car containing the col- 
loidal graphite was driven a distance of 
5,058 miles, at which time the drain plug 
was removed and the car operated a further 
distance of 16 miles. Regarding petitioner’s 
claim that its product reduces friction as 
much as 50%, the witness testified: 

“Well, the fact that we did get this improved 
economy and the decrease in friction, of my 
value of 36%, I think would not invalidate the 
claims of 50, for, after all, our condition was 
at the one speed. Perhaps if we had selected 
another speed it would have been a little more 
than 36%, so it met these claims of 50%. I 
think that is merely relative. I do know it 
would improve the frictional properties to a 
substantial amount.” 


Raymond Szymanowitz, another Commis- 
sion witness, is a technical director of the 
Acheson Colloids Corporation. He has a 
degree of Bachelor of Science from Cooper 
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Union. His experience has been extensive 
in the industrial field, and he has made 
special studies in connection with colloidal 
graphite. He testified concerning compara- 
tive tests of plain oil and graphited oi]. In 
each case the oil supply was shut off after the 
motor had operated for thirty minutes. The 
result of these tests was illustrated by Com- 
mission’s Exhibit 1. Referring to this Ex- 
hibit, the witness said: 

““® * %& You will see in the case of the plain 
oil, there was a minimum rise in friction to 
seizure at this point. However, when the 
graphited oil was used the supply cut off at the 
same time, it continued to run and seizure took 
place I believe in 26 hours.”’ 


At another point this witness was asked: 

“Do you have any data showing the effect of 
what protection against burned out bearings 
colloidal graphite can give?”’ 
and he answered: 

‘“‘Well, the graph which I have referred to as 
Commission’s Exhibit No. 1, for identification, 
you will note the line showing the point at 
which the oil supply became first exhausted or 
seriously diminished. In that particular exhibit 
you will find a graph which shows that even in 
the absence of oil the graphite has permitted 
the bearing to function unimpaired for quite a 
few hours.”’ 


He further related that the cars used in 
the test were run a certain distance, and at 
the end of that time the oil was removed 
from the crankcase. After the oil was thus 
drained, the cars whose lubricant had been 
treated with colloidal graphite would run as 
far as 47 miles. Concerning petitioner’s 
representation that the use of colloidal 
graphite results in a car running an amazing 
distance without oil, the witness said: 

“Tt depends on what you mean by the words 


‘amazing distance.’ Some people might think 
that was amazing as a distance. * * *” 


Frank S. Spring, another witness for the 
Commission, is the Automobile Engineer 
for the Hudson Motor Car Company, and 
has had experience with lubricants and col- 
loidal graphite in motor cars. He testified— 

“We have made various tests with it, and 
we find it is rather difficult to come to any 
very definite conclusions, because the difference 
between ordinary lubricant and a lubricant 
when this collidal graphite is added, is not as 
great as the difference in the ordinary run of 
automobile engines. I think it is beneficial in 
new engines during the run-in period. We have 
made perhaps 100 tests, and my conclusion is 
that it is beneficial on new cars or new engines 
until they are well broken in.”’ 


It will be noted that so far we have 
alluded only to the testimony of witnesses 
for the Commission, and certain of its 
Exhibits. To go further might subject us 
to the criticism of weighing the testimony, 
which we are endeavoring to avoid. We 
shall, therefore, only make brief reference 
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to the voluminous testimony, oral and docu- 
mentary, offered by the petitioner. | 

Among such witnesses is George A. Ab- 
bott, head of the Chemical Department of 
the University of North Dakota. As a 
chemist of wide experience, he has inter- 
ested himself for many years in lubricating 
problems, including that of colloidal graph- 
ite. He testified as to its beneficial effect, 
and, in substance, that colloidal graphite 
actually penetrates the metal with which it 
comes in contact. He further gave it as his 
opinion that the word “adsorption” was 
preferable to the word “penetrate.” 

C. G. Williams, Director of Research of 
the Institution of Automobile Engineers, 
testified that tests made by him disclosed 
that the addition of colloidal graphite to fuel 
brought about a reduction in wear ranging 
from 12 to 37 per cent for the piston rings 
and ranging from 27 to 50 per cent for the 
cylinder wear. 

Petitioner’s Exhibit 3 is an article on “The 
Graphoid Layer on Bearing Surfaces” by 
Professors Finch and E. J. Whitmore, 
Scientists of England. This article discloses 
that experiments with bearing surfaces 
lubricated with oils containing colloidal 
graphite * * * point to the formation of 
an extremely thin and adherent layer 
parallel to the surface, and that its effect 
persists long after the supply of liquid 
lubricant is removed. 

Doctor Charles F. Mabery, Professor of 
Chemistry, Case School of Applied Science, 
Cleveland, Ohio, in a paper before the 
American Society of Mechanical Engineers, 
States: 

“* *-* Natural graphite serves an excellent 


purpose on cast-iron bearings, acting as_a sur- 
face evener of the porous metals. * * *”’ 


He further states: 


“There is probably no variety of lubrication 
in which colloidal graphite shows its economic 
value to better advantage than in reducing the 
friction on automobile bearings. * * *’’ 


T. C. Thomsen, a chemist of repute, with 
reference to tests conducted by him, said: 


“* * * The tests showed that with collidal 
graphite the piston-ring wear was halved.’’ 


Professor Erwin H. Hamilton, Associate 
Professor of Automotive Engineering at the 
New York University, testified that as a 
result of a number of researches and tests 
for various companies “an automobile con- 
ditioned with colloidal graphite will run 
longer—a greater distance without oil in the 
crankcase, without damage to the parts, 
than will an automobile conditioned with 
ordinary lubricating oil. * * *” 

A number of other witnesses gave testi- 
mony to the same effect. In addition, 
numerous articles from engineering auto- 
mobile and mechanical publications were 
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offered in evidence in support of the claim 
made by the petitioner as to the beneficial 
results obtained from the use of its product. 


[Findings Not Supported] 


The conclusion follows, from what we 
have said, that the Commission’s findings 
that petitioner’s product produces no bene- 
ficial result under “boundary” conditions 
of lubrication, is without substantial sup- 
port. On the other hand, the record con- 
vincingly discloses to the contrary. There 
is a difference of opinian, however, as to 
the extent of such benefits. This difference 
of opinion exists largely among petitioner’s 
witnesses, as the Exhibits and witnesses 
relied upon by the Commission dealt 
mostly, if not entirely, with the effect under 
“full-flm” conditions of lubrication. Peti- 
tioner’s representation that its product will 
enable a motor car to operate an “amazing 
distance” without oil, or that its product 
is a “perfect” lubrication, evidently is some 
exaggeration. To what extent, however, it 
is difficult to say. Such terms are largely 
a matter of personal opinion. What might 
be an “amazing distance” to one person 
might cause no surprise to another. So far 
as we know, there is nothing “perfect” in 


this world, but still it is a common term, 
which undoubtedly means nothing more 
than that the product is good or of high 
quality. We can conceive of situations 
where the use of such words might bé 
deceptive and even fraudulent. As used by 
petitioner, however, we are of the opinion 
that they are nothing more than a form of 
“puffing” not calculated to deceive. 


[Order Modified and Affirmed] 


Paragraphs 1 and 5 of the Commission’s 
Cease and Desist order are not in con- 
troversy in view of the admissions contained 
in petitioner’s answer to the complaint. 
Paragraphs 2, 3, and 4 of the order, set 
forth heretofore in this opinion, can not be 
affirmed as written for the reason that the. 
findings upon which they are predicated are 
not substantially supported. Such para- 
graphs, therefore, are modified so as to re- 
quire petitioner to cease and desist in the 
manner provided only as to the representa- 
tions concerning ‘“Koatsal” when the same 
is used as a lubricant in a motor operated 
under “full-film” conditions. 

The Cease and Desist order is modified 
as indicated, and as modified is Affirmed. 
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[56,086] McFadden Lambert Co., et al. v. Winston & Newell Co. 


Minnesota Supreme Court, January 17, 1941. 


No. 222. 


Where a complaint in an action under the Minnesota Unfair Trade Practices Act 
charges that defendant has made sales at less than cost for the purpose of injuring 
competitors, it is held that no issué is raised by defendant’s answer alleging that the 
complained of sales were not at less than cost if the two percent discount for cash 
payment within ten days, allowed in addition to the ordinary discount granted to whole- 
salers, enters into the computation of the cost price. 

Issuance of a temporary injunction restraining sales allegedly at prices less than cost 
is not an abuse of judicial discretion where the complaint, answer and affidavits filed raise 
a question as to what items may be considered in determining “cost price” within the 
meaning of the Minnesota Unfair Trade Practices Act. 


Syllabus 


1. Rule IV of this court places the bur- 
den upon an appellant to cause the clerk 
of the court below to transmit the files to 
this court prior to the date sét for hearing 
of the appeal. This court is, by § 9394, 
Mason Minn. St. 1927, entitled to all the 
files deemed needful pending the appeal. 

2. The issuing of a temporary restrain- 
ing order pending trial rests largely .in 
judicial discretion. 

3. In view of the issues and probable 
issues for trial, there was no error in issuing 
the temporary restraining order in this ac- 
tion brought under L. 1939, c. 403, to enjoin 
a violation thereof. 


Affirmed. 
Opinion 
[Complaint] 
Hott, J.: The complaint alleged that 


plaintiffs severally are engaged in the whole- 
sale tobacco business at certain locations 
in the cities of Minneapolis and St. Paul, 
in this state, where specified brands of ciga- 
rettes are sold by the carton; that defendant 
is also in the wholesale tobacco business 
at three different locations in said cities; 
that defendant, at its places of business, on 
February 9, 10, 12, 13, and 14, 1940, adver- 
tised for sale and sold at wholesale ciga- 
rettes in cartons of 200 each, of the brands 
mentioned “for less than cost for the pur- 
pose and with the effect of injuring com- 
petitors and destroying competition, including 
the plaintiffs and the business of plaintiffs, 
in violation of Laws of Minnesota, 1939 
chapter 403, and for the price of $1.12% 
per carton.” 


[Temporary Restraining Order Issued] 


The verified complaint and supporting 
affidavits being presented to the court and 
a restraining order requested, such order 
issued upon the filing by plaintiffs of a 
bond in the sum of $2,500.00 approved by 
the court, the order reading, that “pending 
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further order of this court the defendant is 
hereby enjoined and restrained from adver- 
tising for sale, offering for sale and selling 
at wholesale to retailers” from its three 
places in said cities the brands of cigarettes 
“for less than cost to such defendant for 
the purpose and with the effect of injuring 
competitors and destroying competition.” 
The order also directed defendant to show 
cause, at a special term of the court to be 
held February 24, 1940, why the “foregoing 
restraining order or some part thereof 
should not be made permanent or continued 
in force until final judgment herein.” 


[Answer of Defendant] 


Defendant served a verified answer and 
made a return to the order to show cause 
supported by affidavit admitting that on 
February 12, 13, and 14, 1940, it did adver- 
tise and sell certain of said brands of ciga- 
rettes at its places of business for $1.12% 
a carton; denied that it did so on February 
9 or 10, 1940; it averred that it bought said 
cigarettes of the manufacturers thereof, 
delivered at defendant’s warehouse in 
Minneapolis, at a price per 1000 cigarettes 
of $6.25 less a discount of 10 per cent 
thereof and less a further discount, if paid 
within ten days, of two per cent of the pur- 
chase price after deduction of the ten per 
cent discount, making the cost price to it 
of $1.10%4 per carton, and that during the 
12, 13, and 14 of February defendant pur- 
chased said brands of cigarettes at last 
named price by paying cash within ten days 
of purchase. On the day of hearing plain- 
tiffs presented an affidavit of Mr. McFad- 
den, the vice-president of one of the 
plaintiffs, to the effect that cash discount 
is an item not used in determining the cost 
of merchandise upon which prices are 
based, that “according to customs and 
usages, the vendor in his accounting con- 
siders and figures cash discount as an ex- 
pense, and that the purchasers figure cash 
discounts as a financial transaction of their 
business, and consider it as interest earned, 
and money borrowed by such purchasers, 
for the purpose of taking advantage of said 
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cash discount, is interest expenses paid,”. 
Defendant’s answer was served February 
23, 1940. The reply thereto ‘was served 
February 28, 1940. °* 


[Order Continued] 


The hearing upon the order to show 
cause resulted in this order: “That the re- 
straining order executed by the Honorable 
Gustavus Loevinger, one of the Judges of 
the District Court in and for Ramsey 
County, Minnesota, on the 15th day of Feb- 
ruary, 1940, be and the same is hereby con- 
tinued in full force and efféct until the trial 
of said action, or until further order of the 
court.” From this order defendant appeals. 


[Record On Appeal] 


Apparently there is some misunderstand- 
ing of rule IV of this court. Mason Minn. 
St. 1927, § 9394, contemplates that when a 
cause is appealed, to this court the files in 
the court below be transferred to this court 
pending a decision of the appeal. Rule IV 
was designed to place the burden upon the 
appellant to see to it that the clerk below 
transferred the files within a definite time 
prior to the hearing of the appeal. In 
certain instances neither the parties nor this 
court may deem it essential for a decision 
to have all the files transmitted. The printed 
record may contain all the essentials needed 
for a decision. Of course, this court is not 
restricted to an examination of that. part 
of the files only which an appellant has 
requested the clerk below to transmit to 
this court. In the instant case appellant’s 
attorneys did not cause the affidavit of 
McFadden of February 24, to be transmit- 
ted, because of the belief that it was not 
filed. However, it is now a part of the files 
and stamped filed February 24, 1940. The 
judge who heard the order to show cause 
has endorsed upon the affidavit a certificate 
that it was considered by him on the hear- 
ing, but that the clerk had failed to file it. 
So it appears that the filing date now ap- 
pearing thereon was made nunc pro tunc, at 
the direction of the court. An error of the 
clerk may be corrected by the court. So 
we must consider such affidavit as part of 
the files upon which the appealed order is 
based. 

[Provisions of Act] 


It is to be observed that the order ap- 
pealed from is a temporary restraining 
order pending a final judgment therein. 
Such temporary restraining orders or in- 
junctions rest largely upon judicial discre- 
tion. They should not be reversed unless 
the record discloses abuse of such discre- 
tion. Dunnell, Minn. Dig. § 4490—cases 
cited in note 89. The issue as made by the 
complaint, answer and the McFadden afh- 


davit of February 24, is whether or not the 
two per cent discount, if defendant pays 
cash within ten days of delivery from the 
manufacturer, enters into the cost price of 
cigarette cartons. There appears to be a 
dispute among accountants and wholesalers 
as to whether discount for cash enters into 
the cost price. Since by Mason Minn. St. 
1940 Supp. § 3976-47 (a) the court is ex- 
pressly empowered to grant injunctive relief 
against violations of the act, it would seem 
proper that where issue is fairly joined as 
to there being a violation of the act, there 
is no abuse of discretion in granting a tem- 
porary restraining order pending the suit. 
By § 3976-42 the ‘‘cost’” as applied to the 
wholesaler or retailer shall mean: “1. The 
actual current delivered invoice or replace- 
ment cost whichever is the lower plus the 
cost of doing business at said location by 
said vendor.” The last sentence of that 
section provides: “Any sale made by a 
wholesale vendor at less than 2 per cent 
above the manufacturer’s published list 
price, less his published discount, where the 
manufacturer publishes a list price, or in 
the absence of such list price, at less than 
2 per cent above the actual current deliv- 
ered invoice or replacement cost, for the 
purpose or with the effect of injuring com- 
petitors or destroying competition, shall be 
prima facie evidence of the violation of this 
act. 


[Cash Discount Not Part of Cost] 


In the answer and return defendant al- 
leges that with the two per cent cash dis- 
count its replacement cost is $1.10%4 per 
carton and “that its ‘cost of doing business’ 
is, with respect to the cigarettes above 
named, less than 2% cents per carton.” We 
think the last quoted allegation does not 
present a realissue. It cannot be that after 
the law has so carefully defined what enters 
into the cost of doing busienss ({| 3976-42) 
the party charged with violation thereof 
may, as a defense, allege and show that the 
particular item of merchandise upon which 
the accusation rests may be segregated 
from the entire business for the purpose 


.of allocating as to it the “cost of doing 


business.” There is a common overhead 
expense that cannot well be apportioned to 
the several items of merchandise included 
in the entire business. Much of what was 
decided when this fair trade law was at- 
tacked as unconstitutional, has application 
here. See McElhone v. Geror, — Minn. —, 
292 N. W. 414. And it is apparent that in 
the instant case the issue is present and to 
be determined whether or not the sale of 
the cigarettes at the price admitted was “for 
the purpose or with the effect of injuring 
competitors of destroying competition.” 
At any rate the court below could properly 
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conclude from the return to the order to 
show cause, the answer, and the McFadden 
affidavit, dated February 24, that a reply 
would be interposed, as it was, putting in 
issue the allegations of the answer that the 
replacement cost of the cigarettes was 
$1.10%4 per carton, and that the defendant’s 
cost of doing the business of wholesaling 
the cigarette cartons was less than 2% cents 
per carton. In that situation it cannot be 
held that the court abused judicial discre- 
tion or committed error in continuing the 
temporary injunction ‘granted until the 
issues presented could be finally tried. 


[Restraining Order Held Proper] 


Some criticism is directed at the wording 
of the restraining order, but we think the 
language is proper under the theory of the 
compiaint and the relief therein asked. 


The order is affirmed. 


[Concurring Opinions] 
STongE, J.: (concurring in result). 


I concur in the result but cannot agree that 
defendant’s allegation ‘‘that its ‘cost of doing 
business’ is, with respect to the cigarettes above 
named, less than 2% cents per carton’’ does not 
present a real issue. Neither can I agree in 
the generalization that ‘‘there is a common 
overhead expense that cannot well be appor- 
tioned to the several items of merchandise in- 
cluded in the entire business.’’ The subject 
matter is cost accounting. As to what can be 
done in apportioning defendant’s overhead ex- 
pense to its various departments, we don’t know. 
The facts are not before us. Therefore, I sub- 
mit that it is too early for us to say so much 
concerning them, 


LorincG, J.: concurring specially. 


In view of the issues as now framed, I concur 
in the result but the real issue has not been 
determined by the trial court and is not before 
us. Consequently we should not prejudge it. 
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Equity 


A voluntary plan submitted by defendants to secure a divestiture of domination and 


control by them over a natural gas distributing company as directed by a consent decree 
entered January 29, 1936, in a proceeding under the federal Anti-Trust laws is approved. 


Hon, Thurman Arnold, Assistant Attorney General, Thomas J. Lynch, Esq., Special 
Assistant to the Attorney General, and Stewart Lynch, Esq., United States Attorney, 


counsel for the United States. 


Douglas M. Moffat, Esq. (of Cravath, deGersdorff, Swaine & Wood), New York, 
N. Y., and Clarence A. Southerland, Esq. (of Southerland, Berl, Potter & Leahy), Wil- 
mington, Delaware, counsel for Columbia Gas & Electric Corporation. 

William H. Button, Esqg., New York, N. Y., James B. Alley, Esq. (of Auchencloss, 
Alley & Duncan), New York, N. Y., and Daniel O. Hastings, Esq. (of Hastings, Stockly 
& Layton), Wilmington, Delaware, counsel for Columbia Oil & Gasoline Corporation. 


Robert J. Bulkley, Esq., Cleveland, Ohio, Russell Hardy, Esq., Washington, D. C., 
and Arthur G. Logan, Esq. (of Logan & Duffy), Wilmington, Delaware, counsel for 


Missouri-Kansas Pipe Line Company. 


Paul E. Krause, Esq., Corporation Counsel, and James H. Lee, Esq., Assistant 
Corporation Counsel, Detroit, Michigan, counsel for the City of Detroit. 


(Modification of Consent Decree Proposed) 


Nietps, D. J.: Hearing on report of spe- 
cial master recommending approval of a 
plan of divestiture filed by the defendant 
corporations and on separate exceptions to 
the report filed by the United States, by the 
City of Detroit, and by Missouri-Kansas 
Pipe Line Company (herein referred to as 
“Mokan”); and further, for a modification 
of the consent decree entered in this cause 
January 29, 1936. 
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[Prior Proccedings| 
October 30, 1935 the United States filed 


‘its amended and supplemental petition, su- 


perseding its original petition, charging 
Columbia Gas & Electric Corporation (here- 
in referred to as “Columbia Gas’), Colum- 
bia Oil & Gasoline Corporation (herein 
referred to as “Columbia Oil”), and certain 
individuals with dominating and controlling 
the management and operation of Panhan- 
dle Eastern Pipe Line Company (herein 
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referred to as “Panhandle Eastern”) with 
the purpose and effect of preventing compe- 
tition, actual and potertial, between -Pan- 
handle Easterneand Columbia Gas and of 
monopolizing and attempting to monopo- 
lize interstate trade and commerce in nat- 
ural gas in certain sections of the United 
States, in violation of the anti-trust laws. 

The several defendants filed answers to 
the petition specifically denying the charges 
therein. 

Columbia Gas is a holding company own- 
ing the stock of more than fifty operating 
public utility subsidiaries engaged in the 
production, transmission and distribution of 
natural gas. Their field of operations ex- 
tended from Muncie, Indiana, through the 
States of Ohio, Kentucky, West Virginia 
and Pennsylvania, and to other points on 
the eastern seaboard. Together, they con- 
stituted the “Columbia System.” Their 
operations were concentrated in the State 
of Ohio where the petition alleges they en- 
joyed a virtual monopoly in natural, mixed 
and artificial gas. In 1930 Columbia Oil 
was organized by Columbia Gas to hold the 
oil and gasoline producing pronerties of the 
Columbia System segregated from its pub- 
lic service properties. In 1928 Mokan was 
organized for the purpose of producing and 
distributing natural gas in the States of 
Kansas and Ohio and intervening states. 
By 1930 Mokan had acquired substantial 
gas producing acreage in the Panhandle 
district of Texas and in Kansas. In De- 
cember, 1929 Mokan organized Panhandle 
Eastern for the purpose of building and 
operating a natural gas pipe line from the 
sources of supply in Texas and Kansas to 
Indianapolis, with possible extensions to 
points in Michigan and Ohio. 


Consent Decree 


January 29, 1936, pursuant to a stipula- 
‘ion entered into between the Government 
and the defendants, a consent decree was 
entered by this court in this cause. The 
general object of the consent decree was 
to prevent Columbia Gas from exercising 
dominion or control, direct or indirect, over 
the affairs of Panhandle Eastern. To this 
end elaborate injunctive provisions were in- 
serted in the decree. The decree provided. 
amone other things, that voting stock of 
Panhandle Eastern then held or afterwards 
acquired by Columbia Oil was to be placed 
in the custody of a trustee named in the 
decree. who was to vote the stock for_the 
election of the number of directors of Pan- 
handle Eastern which the stock was entitled 
to elect (six out of a total of nine), such 
directors to include the trustee and the re- 
mainder to be selected by him from among 
persons recommended by Columbia Oil “in 
conference and with the advice of the trus- 
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tee,” but excluding any past or present offi- 
cer, director, agent, or employee of Colum- 
bia Gas; and the trustee was empowered 
“to remove and replace such directors with 
others of his own choosing upon his own 
motion, if in his judgment such action is 
necessary in the interest of Panhandle 
Eastern or for the effectuation of the pur- 
poses of this decree.” The decree named 
Gano Dunn as such trustee. 

The decree enjoined the defendants from 
exercising dominion or control over Pan- 
handle Eastern or interfering with its inde- 
pendence of action in the sale of gas, and 
from owning securities of Panhandle East- 
ern, subject, however, to the following: 
The defendants were permitted to own stock 
of Columbia Gas and Columbia Oil] and to 
be directors and officers thereof; Columbia 
Gas was permitted to own obligations 
(without voting rights) of Panhandle East- 
ern; and Columbia Oil was permitted to 
own or acquire voting stock or obligations 
of Panhandle Eastern subject to the trustee- 


- ship created by the decree. 


The decree further contained provisions 
applicable to financing the proposed exten- 
sion of the Panhandle Eastern pipe line to 
the City of Detroit, Michigan. 


The decree further provided for a termi- 
nation, with the approval of the Court, of 
the trust created thereunder, when: 


(1) Columbia Gas has divested itself of all 
control, direct or indirect, of Panhandle East- 
ern by— . : 

(a) No longer owning voting stock of Colum- 
bia Oil, or 

(b) By Columbia Oil divesting itself of own- 


_ership of all stock of Panhandle Eastern, or 


(2) “Under the circumstances then existing, 
the continuation of said trust is no Jonger essen- 
tial or necessary in carrying out the purposes 
of this decree.”’ 


In addition, the decree provided for a 
termination of its injunctive provisions, with 
the approval of the Court, when Columbia 
Gas no longer owned voting stock of 
Columbia Oil. : 

The consent decree was entered pursuant 
to a stipulation between the parties as above 
recited. That stipulation required perform- 
ance by Columbia Gas and Columbia Oil 
of five or more essential requirements. It 
is unnecessary to discuss these requirements 
or to recite the steps taken under the con- 
sent decree and stinulation. The working 
arrangement provided by the consent de- 
cree has been carried out from the entry 
thereof. After the entry of the consent de- 
cree the stock of Panhandle Eastern owned 
by Columbia Oi] was promptly lodged with 
Gano Dunn as Trustee and has continued 
to be held and voted by him. The Trustee ~ 
has performed his duties as required by the 
consent decree. 
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Supplemental Complaint 


January 12, 1939 the United States filed 
a supplemental complaint in this cause stat- 
ing, among other things: 


“‘The course of events since the entry of said 
decree on January 29, 1936, has made it in- 
creasingly clear (1) that the only effective way 
to restore and maintain a position of free and 
independent action for Panhandle Eastern is to 
require Columbia Gas to divest itself of all 
stock of any class having existing or potential 
voting rights in Columbia Oil, or to require 
Columbia Oil to divest itself of ownership of 
all stock of Panhandle Eastern, as contemplated 
by the last paragraph of section III of said 
decree, and (2) that to accomplish the purpose 
of said decree, it is necessary to supplement 
said decree by a further order requiring the 
formulation and submission to this Court for 
approval of a suitable plan or plans to accom- 
plish such divestiture."’ 


After referring to the restrictions found 
in Section II and the trust established with 
Gano Dunn in Section III of the consent 
decree, the supplemental complaint con- 


cludes by asking for relief in the alternative ~ 


through an order of the Court as follows: 


“Directing Columbia Gas to divest itself of all 
control, direct or indirect, legal or practical, 
of Panhandle Eastern, either by disposing of 
all interest which it may have in any stock of 
any class having present or potential voting 
rights in Columbia Oil, or by causing Columbia 
Oil to divest itself of ownership of all stock of 
Panhandle Eastern; and, to that end: 


(a) Directing Columbia Oil to proceed straight- 
way to formulate and submit to this Court for 
approval, through the trustee for sale consti- 
tuted in accordance with subsection 5 of this 
section III, a plan for the sale or other dis- 
position by it of all interest which it may have 
in any stock of Panhandle Eastern; 

(b) Directing Columbia Gas to proceed straight- 
way to formulate and submit to this Court for 
approval, as an alternative to any plan sub- 
mitted by Columbia Oil pursuant to paragraph 
(a) of this subsection 4, a plan for the sale or 
other disposition by it of all interest which it 
may have in any securities having present or 
potential voting rights in Columbia Oil.’’ 


Defendants Columbia Gas and Columbia 
Oil filed answers in opposition to the sup- 
plemental complaint. 

May 15, 1939 the United States filed two 


motions: (1) For leave to abandon ifs sup- ’ 


plemental complaint filed January 12, 1939, 
and (2) to vacate the consent decree en- 
tered January 29, 1936, and restore the orig- 
inal antitrust action to the trial calendar 
upon an amended and supplemental com- 
plaint tendered with its motions. Action on 
these motions was not pressed. 


[Voluntary Plan Submitted by Defendants] 


June 20, 1939 defendants filed the volun- 
tary plan of divestiture which is now before 
the Court, looking to a modification of the 
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consent decree. This plan is substantially 
the first of the alternatives sought by the 
Government in its supplemental complaint 
of January 12, 1939. 

July 10, 1939 the plan of divestiture was 
referred to a special master to “make re- 
port to this Court of his findings of fact, 
conclusions of law and recommendations 
concerning the said motion and said pro- 
posed plan.” The order of reference pro-- 
vided that permission be granted to Mokan, 
then the holder of all of the stock of Pan- 
handle Eastern not owned by Columbia Oil, 
and to the City of Detroit, Michigan, and 
to the City of Toledo, Ohio, to appear at 
the hearing as amici curiae but not as inter- 
venors. Mokan and the City of Detroit ap- 
peared, cross-examined witnesses, and filed 
briefs. 


[Jurisdictional Recommendation of Master] 


July 29, 1939 the special master filed his 
report with the recommendation: 


“The undersigned respectfully recommends, 
if your Honor should conclude that enlargement 
of the provisions of the plan dealing with re- 
tention of jurisdiction is unnecessary, then that 
your Honor approve the amended plan and upon 
approval of the Securities & Exchange Commis- 
sion to the extent required by law and upon the 
taking of appropriate corporate action by the 
stockholders of Oil necessary under Section 6 
of the Plan as amended, that the motion of 
Columbia Gas & Electric Corporation and Colum- 
bia. Oil & Gasoline Corporation referred to in 
the order of reference dated July 10, 1939 be 
granted, that the consent decree herein dated 
January 29, 1936 be modified as provided in that 
motion and in accordance with the terms of the 
proposed plan.’’ 


The Court finds that the provisions of the 
plan respecting the retention of jurisdiction 
are adequate and an enlargement of those 
provisions is unnecessary. The plan by its 
terms is made subject to the approval of 
the Securities & Exchange Commission and 
to such corporate action by stockholders of 
Columbia Oil as may be necessary and ap- 
propriate. 


Plan of Divestiture 


Columbia Oil was organized in 1930 as a 
subsidiary of Columbia Gas to hold oil and 
gasoline properties of the Columbia System. 
The business of Columbia Oil and of Co- 
lumbia Gas was intimately associated. This 
relation contributed to close operating and 
personal ties between the two companies. 

Columbia Oil has the following securities 
outstanding: 400,000 shares of participating 
preferred stock, owned entirely by Colum- 
bia Gas, and entitled to elect a minority of 
directors of Columbia Oil; $21,000,000 prin- 
cipal amount of twenty-year debentures due 
in 1956, carrying 6% interest and owned 
entirely by Columbia Gas; 2,336,826 shares 
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of common stock. The participating pre- 
ferred stock and debentures were issued to 
Columbia Gas and their retention. was per- 
mitted by the consent decree. 


[Divestiture of Stock and Debenture 
Indebtedness] 


The plan provides: 


(1) Columbia Gas will surrender to Colum- 
bia Oil the 400,000 shares of participating pre- 
ferred stock of Columbia Oil, being all of the 
issue of that stock, in exchange for all oil and 
gasoline properties of Columbia Oil. 

(2) Columbia Oil will pay $10,000,000 to Colum- 
bia Gas on its debenture indebtedness aggre- 
gating $21,000,000. The $10,000,000 is to be 
raised by Columbia. Oil through persons having 
no connection with Columbia Gas. 


(3) Columbia Gas will reduce from 6% to 3% 
the interest rate on the $11,000,000 of debentures 
remaining outstanding. 


(4) In the event of default upon such re- 
maining debentures, Columbia Gas will not be 
permitted to acquire ownership or control or 
be a purchaser in judgment sale of securities 
of Panhandle Eastern owned by Columbia Oil. 


The result of these changes will be: (a) 
Columbia Gas will own no stock in Colum- 
bia Oil and accordingly will possess no 
voting rights therein; (b.) Columbia Oil will 
hold as its only asset stock of Panhandle 
Eastern, and all operating relationship with 
Columbia Gas will terminate; (c) the in- 
debtedness of Columbia Oil to Columbia 
Gas will be reduced almost one-half; (d) 
interest payments on the remaining indebt- 
edness will be halved. Thus the influence 
of Columbia Gas over Columbia Oil will 
be minimized or removed. 


[Divestiture of Physical Properties] 


(5) Columbia Gas will grant an option to 
Panhandle Eastern, for one year from the entry 
of a final decree approving the plan, to pur- 
chase at the actual investment of Columbia Gas 
therein the so-called Detroit Extension of the 
Panhandle Eastern pipe line connecting its East- 
ern terminus with the City of Detroit if Pan- 
handle Eastern buys a gas pipe line of Ohio 
Fuel Gas Company in Indiana for $355,191. This 
Detroit Extension is owned by Michigan Gas 
Transmission Corporation and Indiana Gas Dis- 
tribution Corporation, wholly owned subsidiaries 
of Columbia Gas. If, during the year, Colum- 
bia Gas receives from sources not connected 
with it a satisfactory offer to purchase such 
properties, Panhandle Eastern will have ninety 
days within which to meet such terms. How- 
ever, if Panhandle Eastern fails to meet such 
offer, Columbia Gas shall be free to accept the 
If no such sale has been made 
within the one-year period, a trustee shall be 
appointed to make sale to any purchaser not 
connected with Columbia Gas for a price not 
less than the actual investment of Columbia Gas 
therein, unless Columbia Gas consents to a lesser 
price. Thus, Columbia Gas parts with the physi- 
cal link connecting Panhandle Eastern with 
Detroit. 
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[Stock Held by Columbia Oil] 


(6) The following securities of Panhandle 
Eastern were issued to Columbia Oil pursuant 
to plans of reorganization and settlement with 
the Receivers of Mokan: 100,000 shares (the 
entire issue) of Class A Preferred stock (not 
entitled to vote for directors); 10,000 shares 
(the entire issue) of Class B Preferred stock 
(entitled to elect two directors); and 404,326 
shares of common stock of a total of 808,652 
shares outstanding. 


[Directors] 


Columbia Oil has a board of seven direc- 
tors. The voting rights of the stock it 
beneficially owns in Panhandle Eastern 
elects six of the nine directors of Panhandle 
Eastern. Those directors are elected by 
the trustee pursuant to the terms of the 
consent decree. The plan provides that the 
trusteeship created by the consent decree 
with respect to voting securities of Pan- 
handle Eastern owned by Columbia Oil shall 
terminate. Thereupon, all officers and diréc- 
tors of Columbia Oil and the six directors 
of Panhandle Eastern elected by the stock 
of Columbia Oil shall resign; and the direc- 
tors of Columbia Oil shall own no stock or 
securities of Columbia Gas. The directors 
of Columbia Oil shall not include anyone 
who has ever been an officer, director or 
employee of Columbia Gas or of any of its 
subsidiaries. For a period of five years such 
directors shall not include any person “who 
shall be obiectionable to the Department 
of Justice.” Directors of Panhandle Eastern 
elected by Columbia Oil shall also be direc- 
tors of Columbia Oil elected under the plan. 
Jurisdiction of this cause shall be retained 
by this Court “for the further purpose of 
requiring the resignation of any officer or 
director of Columbia Oil, or any successor 
thereto, whenever such step may be neces- 
sary to effectuate the purposes of the de- 
cree.” Further, to effectuate said purposes 
Columbia Oil will take appropriate corpo- 
rate action to “stagger” its board of direc- 
tors into three class elected for terms of 
one, two, and three years, respectively, with 
the maximum number permissible by law 
elected for the longest term. 


The foregoing provisions of the plan will 
create a new slate of directors for Colum- 
bia Oil and a new slate of officers to be 
elected by such new directors. It will also 
provide a new slate of directors of Pan- 
handle Eastern representing Columbia Oil. 
All directors elected by Columbia Oil, how- 
ever, shall have no interest in Columbia 
Gas or have been an officer, director, or 
employee of Columbia Gas or any of its 
subsidiaries. Moreover, such directors must 
not be obiectionable to the Department of 
Justice. The power continues to reside in 
this Court to require the resignation of any 
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officer or director of Columbia Oil with the 
consequent disqualification to serve as a 
director of Panhandle Eastern representing 
Columbia Oil ‘whenever such step may be 
necessary to effectuate the purposes of the 
decree.” 


Amendment of Consent Decree 


To meet the changed conditions resulting 
from the carrying out of the plan of divesti- 
ture, the plan provides for the amendment 
of the consent decree in the following par- 
ticulars: 


(1) To terminate the Trusteeship of Gano 
Dunn. 

(2) To substitute the following injunctions in 
lieu of the injunctive provisions contained in 
Sections II and IV of the consent decree: 

(a) Injunctions prohibiting Columbia Gas and 
the individual defendants from acquiring, own- 
ing or voting any securities of Panhandle 
Eastern, and any securities of Michigan Gas 
Transmission Corporation if and when Colum- 
bia Gas shall have sold its investment therein 
as contemplated in the plan; 

(b) Injunctions prohibiting Columbia Gas 
from acquiring, owning or voting any securities 
of Columbia Oil, except that it may continue 
to own the $11,000,000 of debentures of Columbia 
Oil and may acquire up to $2,000,000 of addi- 
tional debentures under existing commitments; 
also from controlling Columbia Oil or Pan- 
handle Eastern, or Michigan Gas Transmission 
Corporation if and.when its investment therein 
is disposed of; and 

(c) Injunctions prohibiting the individual de- 
fendants from acquiring, owning or voting se- 
curities of Columbia Oil in addition to those 
now owned by them, participating in the man- 
agement of Columbia Oil or of Panhandle East- 
ern, or participating in the management of 
Michigan Gas Transmission Corporation if and 
when the investment of Columbia Gas therein 
is disposed of as contemplated by the plan. 


The plan further provides that the con- 
sent decree shall be amended to provide for 
the sale within five years by Philip G. Goss- 
ler of all stock owned by him in Columbia 
Oil and an injunction against his voting 
such stock in the interval until it is dis- 
posed of. 


[Objections to Plan by the Government] 


The Government objects to approval of 
the plan unless certain blocks of common 
stock of Columbia Oil “be disposed of by 
the present holders thereof to other persons 
having no direct or indirect interest in or 
connection with Columbia Gas & Electric 
Corporation on or before the entry of any 
final order approving the amended plan.” 
These blocks of common stock are: 


Holders 


The United Corporation and its subsid- 
iary, New York United Corporation.... 
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Shares 
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Philip G. Gossler .. 
Mis; ‘Katherines@lay? i, 4..: 32032) ota 30,358 


E. W. Edwards insdeh 2A4e 42. 3253009 
Present officers and directors of Colum- 
bia "Gas? 4 a eens tue ee eee 8,697 


Since the Master’s report arrangemefts 
satisfactory to the Government have been 
made which eliminate the necessity for any 
provision relating to United’s stock. The 
United Corporation has agreed to be made 
a party to this proceeding and that the de- 
cree herein prohibit it from voting the stock 
of Columbia Oil which it owns without the 
prior approval of this Court except that 
it may vote such stock for the purpose of a 
quorum and for the proposed plan. 


[Individual Defendants] 


Gossler was president of Columbia Gas 
from 1926 until the filing of the Govern- 
ment’s petition in October, 1935. He was 
the chief executive officer of Columbia Gas 
during the entire period complained of in 
the petition. He remained president of that 
company until he assumed his present office 
of chairman of the board. He was one of 
the three voting trustees of common stock 
of Panhandle Eastern from the time of the 
creation of such voting trust until September 
19, 1935. In 1930 and 1931, when the con- 
spiracy of which the Government com- 
plains in its petition had its origin, he was 
also a director of Panhandle Eastern and 
a director and president of Columbia Oil. 
The petition alleges that he was “a central 
figure, if not the prime mover, in the cre- 
ation and execution of the conspiracy com- 
plained of.” He-is the largest individual 
holder of common stock of Columbia Oil, 
excluding The United Corporation. He is 
also a substantial holder of common stock 
of Columbia Gas. 

The plan provides that Gossler shall 
“within five years after the entry of ‘the 
order approving the Plan, sell all stock now 
owned by him in Columbia Oil, or any suc- 
cessor thereto, and, in the intervening pe- 
riod, so long as he shall own any stock in 
Columbia Oil, or any successor thereto, 
shall be enjoined from voting any shares 
of such stock or suggesting how any shares 
of such stock owned by any of his relatives 
should be voted.” 


_ It is true that this proposal will neutral- 
ize the voting power of Gossler’s stock. It 
does not, however, remove the substantial 
financial interest he may continue to have 
for at least five years from the entry of a 
final decree in Columbia Oil while at the 
same time remaining chairman of the board 
and a substantial stockholder of Columbia 
Gas. The record does not justify a finding 
that undue hardship would be suffered by 
Gossler in requiring him to dispose of his 
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stock on or before the entry of a final decree 
approving the plan. If hardship were en- 
tailed, such result must be held an incident 
of this litigation and a contribution by one 
of the principal defendants to the accom- 
plishment of the object sought in this pro- 
ceeding. Final approval of the plan and 
amendment of the consent decree will be 
conditioned upon the prior disposal by 
Gossler to another person or persons hay- 
ing no direct or indirect interest in or 
connection with Columbia Gas of any and 
all common stock of Columbia Oil which 
he may own. 


Similar considerations apply to the stock 
held by officers and directors of Columbia 
Gas. They should not be interested in vot- 
ing securities of Columbia Oil. 


A different situation, however, exists with 
respect to the stock of Edwards and of Mrs. 
Clay, daughter of Gossler. Neither of those 
persons is a defendant in this cause. The 
court has no jurisdiction or control over 
them. Edwards has not been a director of 
Columbia Gas since 1938. Possibly some 
agreement may be reached by the parties 
with respect to the treatment of these two 
blocks of stock before the time arrives for 
the entry of a final decree. 


Mokan raises the same objections urged 
by the Government with respect to the 
stock of the individual stockholders above 
mentioned. It adds to that list Charles A. 
Munroe and William P. Philips, voting trus- 
tees of the dissolved voting trust of Colum- 
bia Oil, and four brokerage firms. Since the 
dissolution of the voting trust, the voting 
trustees have not voted stock held by them 
and have advised the court they will not 
vote such stock. There is no evidence of 
any connection between Columbia Gas and 
any of the four brokerage firms except that 
a member of one firm is a director of 
Columbia Gas and another member (now 
deceased) was formerly a director of 
Columbia Gas. The owners thereof have 
the right to direct how their shares shall be 
voted. The Court has no jurisdiction over 
them. No order will be made respecting 
this stock. 


[Objections to Plan Under Delaware Laws] 


The plan of divestiture provides that for 
a period of five years from the date of the 
entry of an order approving the plan, the 
directors of Columbia Oil shall be persons 
“not objectionable to the Department of 
Justice.” Mokan asserts that such an 
amendment is illegal under the Laws of 
Delaware because stockholders of a Dela- 


ware corporation may choose as their direc- 
tors whomsoever they please. Mokan 
further asserts that the adoption of such 
an amendment would not bind the dissent- 
ing minority. 

The charter of Columbia Oil may be 
amended by its stockholders to provide the 
qualifications of a candidate for director. 
Under Delaware law it would be possible 
by charter amendment to impose as a quali- 
fication of eligibility for a period of five 
years the requirement that a candidate be 
not objectionable to the Department of Jus- 
tice. An amendment to that effect would 
bind both the majority voting for it and 
any dissenting minority. Triplex Shoe Co. 
v. Rice and Hutchins, 17 Del. Ct. 356. Mad- 
dock v. Vorclone Corp., 17 Del. Ch. 39. Mor- 
ae American Pub. Utilities Co., 14 Del. Ch. 


Irrespective of Delaware law, this court 
in a Federal anti-trust case has the right to 
impose such a requirement as to the qualifi- 
cation of directors. Columbia Oil is before 
the Court as a party. For the purpose of 
enforcing the anti-trust laws an injunction 
binding Columbia Oil can also bind its 
stockholders. 


[Other Objections] 


The other objections raised by Mokan to 
the plan of divestiture have been fully con- 
sidered by the Court and have been found 
untenable. 


In addition, the City of Detroit objects 
to the approval of the plan and urges that 
the plan of divestiture should follow sub- 
stantially the second of the alternatives 
sought by the Government in its supple- 
mental pleading, i. e., by causing Columbia 
Oil to divest itself of ownership of all stock 
of Panhandle Eastern. The question be- 
fore the Court, however, is not the relative 
merits of two plans of divestiture. The 
question is simply whether the plan before 
the Court is adequate to meet the require- 
ments for relief under the anti-trust laws. 
The Government has taken the position that 
the plan submitted, with certain modifica- 
tions which this Court has approved, will 
be effectual to accomplish the relief sought. 
The City of Detroit has harkened back to 
a plan of divestiture not developed at the 
hearings or considered by the special mas- 
ter and not before the Court. 


[Order] 


An order in accordance with this opinion 
may be submitted. 
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[56,088] L. W. Johnson and F. J. Johnson, Co-Partners, doing business under the 
firm name and style of Johnson Cash-Way Lumber Company v. J. H. Yost Lumber 
Company, a corporation, et al. 


United States Circuit Court of Appeals for the Eighth Circuit, January 21, 1941. 
No. 11,730. é 


Appeal from the District Court of the United States for the District of Nebraska. 


In an action under the Sherman Anti-Trust Act by a retail dealer in lumber, cement 
and building materials against defendant retailers and defendant suppliers, the evidence is 
held sufficient as to the retailers to warrant the jury in finding that there was an unlawful 
combination, the purpose of which was to drive the plaintiff out of business; but as against 
the defendant suppliers the evidence is held to disclose no more than a lawful choosing 
of customers. The direction of a verdict in favor of the defendant retailers is, therefore, 
held improper, while the direction of a verdict in favor of the defendant suppliers is held 


proper. 


If a conspiracy of one group results in a refusal to sell to plaintiff by another group, 
there is an interference with interstate trade in violation of the Sherman Anti-Trust Act. 


While a refusal to sell may further the object of a conspiracy in restraint of trade, 
such refusal is not a violation of the Sherman Ahti-Trust Act where the proof fails to 
show that the refusal to sell is a part of the conspiracy. 


Mr. C. A. Sorensen and Mr. James A. Doyle for Appellants. 


Mr. Paul Boslaugh, Mr. Alfred.G. Ellick and Mr. Daniel J. Gross (Mr. Lester Stiner, 
Mr. Robert Van Pelt, Mr. E. B. Crofoot. Mr. George M. Rassieur, Mr. Francis S. Gaines, 
Mr. Harold A. Prince and Mr. William Suhr were with them on the brief) for Appellees. 


Before Stone, GARDNER and WooprouGH, Circuit Judges. 


[Nature of Action] 


GARDNER, Circuit Judge delivered the 
opinion of the Court. This was an action 
brought by appellants as, plaintiffs below 
to recover treble damages from appellees 
for alleged injuries to plaintiffs’ business 
and property by reason of a conspiracy, 
combination, plan, understanding, design, 
er concert of action in restrain of trade 
in .contravention of the provisions of the 
Sherman Anti-Trust and Clayton Acts as 
amended. Title 15 U. S. C. A., Secs. 1 to 
15. We shall refer to the parties as they 
were designated below. 


[Facts of Case] 


Plaintiffs are co-partners engaged in the 
wholesale and retail lumber business under 
the name of Johnson Cash-Way Lumber 
Company. In May, 1931, plaintiff L. W. 
Johnson+formed a partnership with O. G. 
Cousins, and they established business at 
Hastings, Nebraska. In the fall of 1932, 
this partnership was dissolved, and a new 
partnership was formed between L. W. 
Johnson and his father, F. J. Johnson. They 
have carried on the business at Hastings, 
Nebraska, and since June 1, 1935, at Grand 
Island, Nebraska. L. W. Johnson has been 
general manager, with resident managers 
at the two retail yards. Plaintiffs’ business 
is the purchase and sale of lumber, cement, 
coal and building material. The sources 


1 56,088 


from which they secure these commodities, 
which are indispensable in the conduct of 
their business, are situated in states other 
than Nebraska, and the business is neces- 
sarily and intimately related to interstate 
commerce. There are two groups of de- 
fendants, those engaged in the retail lum- 
ber business in Nebraska, and those engaged 
in supplying retailers of lumber and allied 
merchandise with what they need in the 
conduct of their business. Under the first 
group of defendants are: defendant John 
H. Yost and J. H. Yost Lumber Company, . 
the latter being a Nebraska corporation 
operating a chain of retail lumber yards at 
various towns and cities in Nebraska, in- 
cluding the City of Grand Island: the Geer 
Company, a Nebraska corporation, engaged 
in the sale at wholesale and retail of build- 
:ng materials and coal at Grand Island, 


_its business being since March 1, 1931, under 


the management and control of Russell 
Geer, president; the Sothman Company, a 
Nebraska corporation, with its principal 
place of business at Grand Island, Nebraska, 
where it sells coal, lumber and building 
supplies and where it manufactures and 
sells at wholesale and retail millwork and 
building specialties, it being known as the 
Goehring-Sothman Company until 1936; 
the Chicago Lumber Company, a Nebraska 
corporation, with its principal place of bu:y- 
ness at Omaha, Nebraska, operating a chain 
of lumber and coal yards, hardware stores 
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and farm implement stores in many 
Nebraska cities, including Grand Island, 
Larmence J. Simpson being vice president 
and general manager of the corporation 
since 1931, and during the same period Otto 
Schmidt being vice president in charge of 
the business at Grand Island. 

Under the second group, known as sup- 
plier defendants are: the Hawkeye Port- 
land Cement Company, a manufacturer and 
seller of cement without factories or places 
of business in Nebraska; the Ash Grove 
Lime and Portland Cement Company, a 
Nebraska corporation, engaged in the manu- 
facture and sale of Portland Cement and 
lime, with its principal place of business 
at Louisville, Nebraska, where its plant is 
located; the Nebraska Cement Company, 
a Delaware corporation, organized under 
the laws of that state in 1936 to succeed 
‘a Nebraska corporation of the same name 
and which manufactures and sells cement 
from its factory in Superior, Nebraska; the 
Missouri Portland Cement Company, a 
Missouri corporation, engaged in the manu- 
facture of cement and the production of 
sand and gravel, with its main offices at 
St. Louis, Kansas City, and Memphis, its 
manufacturing plants being located in Mis- 
souri; the Johns-Manville Sales Corpora- 
tion, a Delaware corporation, with its 
principal place of business in New York City, 
being engaged in the manufacture and sale 
at wholesale of building materials, its sales 
in Nebraska being supervised from a dis- 
trict office in St. Louis, Missouri. 


The Johnson Cash-Way Lumber Com- 
pany is commonly referred to as a “cut- 
rate” or “cash and carry” lumber yard. The 
business policy of the company has been to 
sell its merchandise in all parts of central 
and western Nebraska in competition with 
other dealers and at prices lower than com- 
petitors if sales could be made at a profit. 
One of the plaintiffs defined such a “cut 
rate” yard as one that buys in the open 
market and sells its merchandise at a close 
margin of profit, depending for success upon 
a large volume of business. Plaintiffs’ 
claim for damages is for injury sustained 
to their business or property as a result of 
acts committed pursuant to a combination 
or conspiracy among the defendants to de- 
stroy their retail lumber, coal and building 
material business by means of persuasion, 
coercion and threats of boycott against 
manufacturers, producers, wholesalers and 
jobbers of cement, coal, lumber and build- 
ing materials,. the direct effect of which was 
to restrain, obstruct and cut off shipments 
of indispensable commodities from sources 
outside the State of Nebraska. It claims 
that the supplier defendants became co- 
conspirators with the retail lumber dealers 
by acquiescing and participating in the ob- 


ject and plan of the lumber companies by 
refusing to sell supplies and commodities 
to the plaintiffs in interstate commerce. 


[Action of Trial Court] 


At the close of plaintiffs’ testimony, the 
court sustained separate motions of the 
various defendants to direct a verdict in 
behalf of the defendants. Upon the verdict 
so returned, the court entered judgment 
dismissing plaintiffs’ complaint on its merits, 
from which judgment plaintiffs prosecute 
this appeal, alleging error in granting the 
motions of the defendants for a directed 
verdict and also in sustaining objections 
to certain testimony offered by them during 
the trial of the action. 


[Right of Plaintiffs on Appeal] 


We must assume that the evidence estab- 
lished all facts that it reasonably tended to 
prove, and in considering the evidence, 
plaintiffs are entitled to all favorable infer- 
ences that may reasonably be deductible 
from the facts proven. Svenson v. Mutual 
Life Ins. Co., 8 Cir., 87 F. 2d 441; Egan 
Chevrolet Co. v. Bruner, 8 Cir., 102 F. 2d 
373; Champlin Refining Co. v. Walker, 8 Cir., 
113 F. 2d 844. 

Plaintiffs’ sources of cement, coal and 
building materials are in the main outside 
the State of Nebraska. These materials are 
indispensable to their business. If the con- 
spiracy of the retail lumber dealers resulted 
in the refusal of the supplier defendants to 
sell to plaintiffs, then there was an inter- 
ference with interstate trade, the amount of 
commerce so affected being immaterial. 
Eastern States Retail Lumber Dealers Assn. 
v. United States, 234 U. S. 600; Binderup v. 
Pathe Exchange, 263 U.S. 291; Apex Hosiery 
Co. v. Leader, 310 U. S. 469; Arkansas Whole- 
sale Grocers’ Assn. v. Federal Trade Commis- 


ston, 8 Cir., 18 F. 2d 866. 


[Issue] 


Was there proof of such facts and cir- 
cumstances as to have warranted the jury 
in finding that there was an unlawful com- 
bination between the retail lumber dealers 
as claimed by the plaintiffs? There are 
many issues of fact which are rarely sus- 
ceptible of direct proof. As said by the 
Supreme Court in Interstate Circuit, Inc. v. 
United States, 306 U. S. 208, in discussing 
unlawful agreements: 

“As is usual in cases of alleged unlawful 
agreements to restrain commerce, the Govern- 
ment is without the aid of direct testimony that 
the distributors entered into any agreement 
with each other to impose the restrictions upon 
subsequent-run exhibitors. In order to estab- 
lish agreement it is compelled to rely on in- 
ferences drawn from the course of conduct of 
the alleged conspirators.”’ 
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Where there is unanimity of action show- 
ing an initial desire or threat to seek or com- 
pel a certain result, there is _ sufficient 
evidence of the agreement, unless there is 
persuasive evidence to the contrary. Simi- 
larity of action by interested parties is not 
necessarily to be regarded as coincidence. 
Federal Trade Commission v. Pacific States 
Paper Trade Assn., 273 U. S. 52; Eastern 
States Retail Lumber Dealers Assn. v. United 
States, supra; Vitagraph, Inc. v. Perelman, 
3 Cir., 95 F. 2d 142. 


[Review of Evidence as to Retailers] 


Representatives of the retail lumber 
dealer defendants made declarations which, 
viewed in the light of the circumstances 
disclosed and the results achieved thereby, 
are substantial and cogent evidence of a 
conspiracy to restrain trade in interstate 
commerce with the plaintiffs. Some of these 
circumstances will suffice to illustrate our 
thought. In 1931, when it became known 
that plaintiffs intended to establish a “cut 
rate” lumber yard at Hastings, Nebraska, 
defendants J. H. Yost Lumber Company 
and Chicago Lumber Company, and others 
who were competitors in the retail lumber 
business, organized a rival retail yard known 
as the Consumers Lumber Company, to be 
situated on a site directly across the street 
from plaintiffs’ lumber yard. Plaintiffs offered 
evidence, which, on objection of the de- 
fendants, was excluded, to establish that 
the lumber dealer group cooperated in the 
operation of the Consumers Lumber Com- 
pany until 1934, and that its business practice 
was to undersell plaintiffs, even though sales 
were made at a loss, with the avowed pur- 
pose and manifest intent of driving plaintiffs 
out of the retail lumber business at Hast- 
ings. In 1934, Richard Goehring, manager 
of the Goehring-Sothman Company, and 
Ted Martin, manager of the J. H. Yost 
Lumber Company, and one Cousins, called 
upon plaintiffs at Hastings, Nebraska, and 
requested them to conform their business 
policy to that of these defendants. Two 
conversations occurred during that day, one 
of which occurred after the defendants had 
conferred with the Hastings lumber deal- 
ers. Goehring warned plaintiffs that if they 
did not comply with the business policy of 
the defendants, they would be cut off of 
everything they tried to buy. Ted Martin 
said: “Larry, Yost has lots of money, you 
know, and he has a lot of friends among 
the wholesalers and big buying power, so 
if you don’t line up he will just cut you off 
of everything that you buy.” This testimony 
was corroborated by two witnesses and is 
uncontradicted. Again, during 1934, the 
Hastings manager of the defendant J. H. 
Yost Lumber Company called upon plain- 
tiffs and informed them that if they did not 
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line upon prices they would be put out of 
business, concluding with the remark, “We 
have got you off of cement now and Yost 
can get you off of more materials than we 
have yet.” This testimony was corroborated 
and is uncontradicted. Early in 1935, Rus- 
sell Geer, of the Geer Company, expressed 
dissatisfaction with the plaintiffs’ competi- 
tion in the sale of Johns-Manville products, 
and protested to Johns-Manville Sales Cor- 
poration. In an effort to settle any differ- 
ences that existed, plaintiff L. W. Johnson 
called upon the Geer Company at Grand 
Island. On this occasion, Geer told L. W. 
Johnson that the defendants, the Sothman 
Company and the Chicago Lumber Com- 
pany were “putting the heat on him,” and 
that they had decided not to buy from any- 
body that sold to plaintiffs. Later in the 
same year, after plaintiffs had received a 
car of building materials from the Johns- 
Manville Sales Corporation at Grand Island, 
Geer informed plaintiffs that he would cease 
buying Johns-Manville products as long as 
that company sold to the plaintiffs. The 
defendant Johns-Manville Sales Corpora- 
tion subsequently refused to accept and fill 
orders from the plaintiffs. In June, 1935, 
after plaintiffs opened their lumber yard at 
Grand Island, their agent purchased the 
property of the defunct Cousins Lumber 
Company. Thereupon, Mr. Goehring of the 
Sothman Company, called at plaintiffs’ office 
and offered to buy the lumber yard and 
threatened that if plaintiffs did not sell or 
line up on prices, they would run them 
out of business, and further asserted that 
they would see that plaintiffs’ lease would 
be taken away from them and they would 
bring further pressure to bear and cut them 
off of sources of materials. Goehring also 
said that they already had plaintiffs cut off 
of cement. A few days later Goehring 
returned and talked with one of the plaintiffs 
about lining up on prices or selling out to 
them. L. W: Johnson testified that he re- 
fused the offer to sell, whereupon Goehring 
threatened, “Larry, if you don’t sell this 
yard to us or line up on the price like the 
rest of the dealers have done, you are going 
to find yourself up against the fastest bunch 
of fellows that you ever saw in your life. 
We are just going to take the ground right 
out from under you and cut you off from 
everything that it takes to run a lumber 
yard.” Another witness to the conversation 
testified that Goehring said, “Unless you 
sell to us at our price we will have to cut 
you off of cement and we will jerk this 
ground directly out from underneath you.” 
In 1938, plaintiff L. W. Johnson had a con- 
versation with Lawrence Simpson, manager 
of defendant Chicago Lumber Company, in 
which Simpson said, “If you don’t get your- 
self lined up here—we have got you shut 
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off of some materials and we have got your 
Grand Island lumber yard on wheels and 
we will get your Hastings yard on wheels.” 

Plaintiffs were forced by the Union Pacific 
Railroad Company to vacate the site. upon 
which the Grand Island Lumber Yard was 
situated. The lower court refused to permit 
plaintiffs to introduce testimony of Union 
Pacific officials to the effect that the defend- 
ant lumber dealers and many others acting 
in concert with them, deluged the railroad 
company with letters and telegrams, the 
originals of which plaintiffs sought to in- 
troduce, protesting agaist the leasing of a 
site upon the right of way in Grand Island 
to the plaintiffs. The evidence was rejected 
on the ground that it related to an intrastate 
transaction, but we think that it was admis- 
sible as having a bearing upon the alleged 
combination or conspiracy between the de- 
fendant lumber companies. When L. W. 
Johnson talked with the General Freight 
Agent of the Union Pacific relative to the 
lease, he was told, “You can’t imagine the 
amount of letters and complaints about this 
lease.” 

In the fall of 1934, plaintiffs sent to the 
defendant, J. H. Yost Lumber Company in 
Hastings for a truck load of cement. The 
local manager of the Yost Lumber Com- 
pany refused to make the sale, saying, “Oh, 
I think we have got you out of cement and 
we are going to keep you out.” The supplier 
group of defendants refused to make ship- 
ments to the plaintiffs, though in many 
instances they accepted orders and made 
shipments to several competing dealers in 
both Grand Island and Hastings. None of 
the supplier group have ever refused to sell 
to any dealer in either of these cities, other 
than plaintiffs. The ascribed reason for re- 
fusing to make sales to the plaintiffs was 
pressure of the defendant lumber dealers, 
the loss of their patronage, and the fear of 
boycott. Thus, in 1934, the Missouri Port- 
land Cement Company advised plaintiffs 
that although business with them “has been 
very satisfactory as far as we are con- 
cerned,” yet, due to complaints from the 
dealers in Grand Island and Hastings, fu- 
ture business would have to be discontinued, 
and all future orders were declined. In 
1935, the Ash Grove Lime and Portland 
Cement Company, in refusing to sell to 
plaintiffs, through its representative de- 
clared, “I can’t sell you and you can’t buy 
from anybody else, I don’t think.” Not- 
withstanding the large volume of business 
plaintiffs offered—in one instance an order 
of fifteen carloads—they were unable to 
make purchase. All the cement companies 
refused to sell and all assigned similar rea- 
sons. Plaintiffs were completely cut off 
from all available sources of cement and to 


a large extent from lumber, coal and build- 
ing supplies. 

This evidence offered by the plaintiffs 
was entitled, on motion for a directed verdict 
against them, to the most favorable con- 
Struction. All inferences fairly deducible 
from the evidence must be drawn in their 
favor. As among the lumber dealers, there 
was not only coincidence of action but 
similarity of remarks and expressions, in- 
dicating not only an individual purpose to 
boycott but also a combination with others. 
The proof clearly points to a concert of 
action, and the burden of the evidence 
shifted to defendants to go forward with 
their testimony to explain away or con- 
tradict this testimony if they were able so 
to do. Interstate Circuit Co. v. United States, 
Supra. 

It is urged that the admissions and 
declarations of defendants’ representatives 
were not competent or binding on the de- 
fendants whom they purported to represent. 
Here, however, each defendant lumber com- 
pany has been shown to have participated 
in the concert of action.. The evidence 
Standing without contradiction, is sufficient 
to sustain a finding that the lumber dealer 
group of defendants succeeded in their 
efforts to compel a boycott of the plaintiffs 
by the manufacturers and distributors of 
the commodities which the plaintiffs desired 
to purchase, particularly cement. Defend- 
ants contend that the declarations and state- 
ments relied upon by plaintiffs as showing 
a purpose to defeat plaintiffs’ plan to develop 
and maintain their business’ were made by 
persons not shown to possess authority 
to bind their principals. The statements 


“were made in the course of conferences and 


negotiations concerning the business of the 
plaintiffs, in which it is apparent that the 
defendant retailers had a great interest and 
concern. Defendants say: “The declara- 
tions relied upon as against the Yost Com- 
pany were made by Martin and Rurup, the 
local yard managers at Grand Island and 
Hastings respectively; those concerning the 
Sothman Company were made by Goehring, 
the yard manager. The statements 
concerning the Geer Company were made 
by Russell Geer, its president and general 
manager, and the statements concerning the 
Chicago Company were made by Lawrence 
Simpson, its vice president and general 
manager.” These statements were all made 
in the course of conferences concerning the 
business of the corporations. All of these 
agents were general agents in charge of 
business, either locally or generally. As 
said by the New York Court of Appeals 
in Lowenstein v. Lombard, Ayres and Co., 
164 N. Y. 324, 58 N. E. 44: 


“Where an entire business is placed under 
the management of an agent, the authority of 


1 56,088 


356 


Court Decisiotis 


Johnson, et al., etc. v. J. H. Yost Lumber Co., et al. 


the agent may be presumed to be commensurate 
with the necessities of the situation.”’ 


Even though the making of declarations 
may not have been expressly authorized 
by the principal, yet if they were ordinary 
incidents of the position which the agent 
occupies, authorization will be implied. A 
person in a managerial position will be 
called upon, in the performance of his duty, 
to adjust controversies and to make and 
receive admissions. All of these things 
must be done or performed by someone, 
and a corporation must ultimately act 
through an individual. Mechem on Agency, 
Vol. 2, sec. 779; Ralston Purina Co. v. Novak, 
8 Cir., 111 F. 2d 631; Fletcher, Cyclopaedia 
of Corporations, Vol. 2, sec. 745; Egner v. 
Curtis, Towle & Paine Co., Neb., 146 N. W. 
1032. Each of these agents was charged 
with the continuous management of the 
business of his principal. The jury might 
well have concluded that the local managers 
for their localities were general managers. 
Restatement of Agency, Vol. 1, sec. 3. The 
subject of the conversations related in a 
vital way to the successful prosecution of 
the very business entrusted to them. As 
the record now stands, we are of the view 
that they were acting within the scope of 
their apparent authority, and the declara- 
tions were binding upon their principals. 

It is urged that the court erred in reject- 
ing evidence relating to the organization, 
purpose and business of the Consumers 
Lumber Company by the defendant lumber 
companies. We have already adverted to 
this ruling of the court. The court also 
excluded evidence pertaining to the use by 
defendant lumber companies of threats and 
coercion to compel the Union Pacific Rail- 
road Company to cancel plaintiffs’ lease at 
Grand Island or to refuse to recognize 
plaintiffs as assignees of that lease. We 
think the evidence should have gone to: the 
jury for their consideration. It at least 
had a bearing on the intent of the lumber 
dealers and their objects and methods of 
achieving their ends. Greater New York 
Live Pouliry Chamber of Commerce v. 
United States, 2 Cir., 47 F. 2d 156; Bedford 
Cut Stone Company v. Journeymen Stone 
Cutters’ Assn., 274 U.S. 37; Devoe v. United 
States, 8 Cir., 103 F. 2d 584. The mere 
fact that some of the proffered evidence 
extended beyond the applicable statute of 
limitations is no reason for rejecting it, if 
otherwise it is pertinent to the issue of 
conspiracy. Baush Machine Tool Co. v. 
Aluminum Company, 2 Cir., 72 F. 2d 236; 
Standard Otl Company v. United States, 221 
U. S. 1; Heike v. United States, 227 U. S. 
131. Nor is the investigation of the acts 
of the alleged conspirators prevented because 
from 1931 to the fall of 1932 the co-partners 
were different. The conspiracy may or may 
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not have been the same. It may have been 
a continuing one even though only two 
of the defendants joined. Others could join 
later, or it may have been a part of the 
same conspiracy. The evidence, we think, 
was admissible, and will reveal its own 
relevancy. Exchange Bank v. Moss, 8 Cir., 
149 F. 340. 


Letters from the Lumbermen’s Brick and 
Supply Company and the Fairchild Clay 
Products Company were excluded. The 
first named company, as the exclusive sales 
agent for the latter, insised that further 
sales to the plaintiffs would be discon- 
tinued because of objections of the defend- 
ant lumber dealers. A letter to the Geer 
Company, containing assurances of the dis- 
continuance of business with the plaintiffs 
and a request that the letter be shown to 
representatives of the Chicago Lumber 
Company and the Sothman Company, was 
also excluded. This evidence, we think, was 
admissible, at least as showing the effect of 
the acts of the conspirators. Lawlor v. 
Loewe, 235 U. S. 522. 


[Directed Verdict Improper as to Retailers] 


_ We are of the view that the court erred 
in granting the motion of the retail lumber 
dealers for a directed verdict in their favor. 


[Supplier Defendants] 


It remains to consider the ruling of the 
court in directing a verdict in favor of the 
supplier group of defendants. All of these 
defendants sold their products to dealers 
in Hastings and Grand Island and else- 
where. Prior to the time plaintiffs opened 
their yard at Grand Island in 1935, they 
were able to obtain cement and also the 
Johns-Manville products. The Ash Grove, 
Nebraska, and Hawkeye companies always 
refused to sell to plaintiffs. The Missouri 
Portland sold plaintiffs until 1934. Johns- 
Manville sold plaintiffs from 1932 to 1935, 
but discontinued after plaintiffs opened their 
yard at Grand Island. It is not alleged 
nor claimed by the plaintiffs that these de- 
fendants had anything to do with the organ- 
ization of the alleged conspiracy. The con- 
spiracy charge against them is based on an 
alleged agreement not to sell to plaintiffs 
had between them and certain dealers. elt 
is not based upon any agreement between 
these defendants themselves. There is no 
direct evidence of any agreement between 
either of these defendants and the dealers, 
but such agreement is sought to be shown 
by circumstantial evidence. It may be 
gathered from the pleadings and the argu- 
ment of counsel based upon the evidence, 
that plaintiffs base their claim of proof of 
conspiracy upon the alleged facts (1) that 
these defendants simultaneously refused to 
sell to plaintiffs; (2) that they were de- 
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terred from selling by the pressure and 
threats of the lumber dealers; and (3) that 
they knew other suppliers were refusing 
to sell for the same reason. ; 


[Selection of Customers] 


In the final analysis, the claim is that 
these defendants were coerced by defendant 
dealers, and as a result of that coercion 
they declined to sell plaintiffs. From this 
plaintiffs conclude that a conspiracy existed 
between all of the defendants. It must be 
borne in mind that one engaged in private 
enterprise may select his own customers, 
and in the absence of an illegal agreement, 
may sell or refuse to sell to a customer for 
good cause or for no cause whatever. The 
Clayton Act itself specifically provides: 

“That nothing contained herein shall prevent 
persons engaged in selling goods, wares, or 
merchandise in commerce from selecting their 
own customers in bona fide transactions and 
net in restraint of trade.’’ Title 15, U.S.C. A. 

ec. 13. 


The combination and conspiracy charged 
against the lumber dealers was a combina- 
tion to deflect the natural course of trade. 
Such a combination is not only an unlaw- 
ful invasion of the rights of the parties at 
whom the concert of action is aimed, but 
also of the parties who are to be coerced 
into refusing business relations with them. 
Assuming that plaintiffs were customers of 
the supplier defendants, the combination of 
the lumber dealers was directed to prevent- 
ing plaintiffs from having business rela- 
tions with the supplier defendants. This 
combination prevented these defendants 
from selecting their own customers. The 
decisions of the Supreme Court abound in 
expressions to the effect that, “The trader 
or manufacturer, on the other hand, carries 
on an entirely private business and may 
sell to whom he pleases.” From the mere 
fact of refusing to sell to plaintiffs, there 
can therefore arise no inference of an un- 
lawful agreement, because one may law- 
fully select his own customers. Great At- 
lantic & Pacific Tea Co. v. Cream of Wheat 
Co., 2 Cir., 227 F. 46; Union Pacific Coal Co. 
v. United States, 8 Cir., 173 F. 737; United 
States v. Colgate & Company, 250 U. S. 300; 
Federal Trade Commission v. Beech-Nut Co., 
257 U. S. 441; Federal Trade Commission v. 
Raymond Bros.-Clark Co., 263 U._S. 565; 
Kissiam v. United States Printing Company, 
91 N. Y. S. 185. There must be substantial 
evidence furnishing some basis from which 
the alleged fact of such an agreement may 
reasonably be inferred. A fraudulent con- 
spiracy may be shown by circumstantial 
evidence, but the facts and circumstances 
relied upon must attain the dignity of sub- 
stantial evidence and not be such as merely 


to create a suspicion, Here, it appears that 
a number of these defendants had already 
refused to sell the plaintiffs even before the 
date of the alleged conspiracy. Others 
thought it bad business to sell them, and 
as plaintiffs themselves alleged, these de- 
fendants were coerced. Where there were 
two dealers in the same product at the same 
city, it was not thought good business to 
sell to both plaintiffs and the other dealer. 
In most instances, the other dealer had 
been handling the products before the ar- 
rival of plaintiffs. In some cases, plaintiffs 
had invaded the trade territory of estab- 
lished dealers handling products of these 
suppliers, and that was at least distasteful 
to these defendants and there seemed to 
have been ample reason of a business char- 
acter for the suppliers to refuse to sell to 
plaintiffs. 

In Federal Trade Commission v. Beech- 
Nut Company, supra, the court held that the 
facts found went beyond the simple refusal 
to sell goods to persons who would not sell 
at stated prices. The court particularly 
pointed out that under the Sherman Act, a 
trader was not guilty of violating its terms 
“who simply refuses to sell to others, and 
he may withhold his goods from those who 
will not sell them at the prices which he 
fixes for their resale. He may not, consist- 
ently with the act, go beyond the exercise 
of this right, and by contracts or combi- 
nations, express or implied, unduly hinder 
or obstruct the free and natural flow of 
commerce in the channels of interstate 
trade.” 


[Refusal to Sell Held Not Unlawful] 


We have already referred to the rejected 
evidence. None of this was of such a char- 
acter as to affect the liability of the sup- 
plier defendants. As to them, the proffered 
evidence was not material. There is here 
no substantial evidence introduced or prof- 
fered that these defendants have gone be- 
yond the simple refusal to sell their goods 
for reasons which were sufficient to them 
and which appeal to one as having substan- 
tial basis in reason. While their acts in 
refusing to sell were similar, yet a fair and 
logical inference from the evidence is that 
as pressure was brought to bear on them, 
they from business necessity and self-inter- 
est, declined to sell to plaintiffs. As to 
some of these defendants there were other 
reasonable explanations, but liability on 
their part could only result from a knowing 
participation in the combination of retail 
dealers. Interstate Circuit v. United States, 
supra. There is no evidence, direct or cir- 
cumstantial, showing such knowledge. It 
was not enough to establish a cause of ac- 
tion against them to show that there was a 
conspiracy among the lumber dealers to 
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prevent plaintiffs from securing supplies 
sold by this group of defendants, in the 
absence of evidence that these defendants 
knew there was such a conspiracy. They 
refused to sell plaintiffs because they feared 
such act would displease their other cus- 
tomers, causing loss of their business. They 
perhaps knew that other suppliersiwere re- 
fusing presumably for like reasons. 


[Proof of Knowledge] 

In a recent case, United States v. Falcone, 
et al. (No. 42, opinion filed December 9, 
1940) the Supreme Court considered the 
sufficiency of proof to convict one who sells 
materials with knowledge that they are 
intended for use or will be used in the 
production of illicit distilled spirits as co- 
conspirators with the distiller who conspired 
with others to distill spirits in violation of 
the revenue laws. It was there contended 
that one who with knowledge of a con- 
spiracy to distill illicit spirits sells materials 
to a conspirator, knowing that they will be 
used in the distilling, is himself guilty of 
the conspiracy. In disposing of this con- 
tention, the court said: 

“In the case of Alberico, as in the case of 
Nicholas Nole, the jury could have found that 
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he knew that one of their customers who is 
an unconvicted defendant was using the pur- 
chased material in illicit distilling. But it 
could not be inferred from that or from the 
casual and unexplained meetings of some of 
respondents with others who were convicted as 
conspirators that respondents knew of the con- 
spiracy. * * *; and one who without more 
furnishes supplies to an illicit distiller is not 
guilty of conspiracy even though his sale may 
have furthered the object of a conspiracy to 
which the distiller was a party but of which 
the supplier had no knowledge.”’ 


So here, the refusal of the supplier de- 
fendants to sell to the plaintiffs may have 
furthered the object of the conspiracy 
charged, but it did not prove that the sup- 
pliers knew of the conspiracy. 


[Judgment Reversed as to Retatlers— 
Affirmed as to Suppliers] 


It follows that the court correctly di- 
rected a verdict in favor of the supplier 
defendants. The judgment appealed from 
is therefore reversed as to the retail deal- 
ers and the cause is remanded with direc- 
tions to grant plaintiffs a new trial as to 
said defendants, and as to the supplier de- 
fendants the judgment appealed from is 
affirmed. 


[156,089] United States of America v. Southern California Marble Association; 
Vermont Marble Company; Musto-Keenan Company; Hilgartner Marble Company; Los 


Angeles Marble & Tile Company, Inc.; Lon 
Co., Ltd.; Southwest Onyx and Marble Co.; 


Beach Marble & Tile Company; Westco 
tanley Bruner; B. V. Collins; A. J. Grimes; 


T. M. Howard; J. W. Fisher; Joseph B. Keenan; Edward G. Pollak; Guido J. Musto; 
J. R. Wesselne; R. J. Broxholme; Louis H. Daprich; Andrew H. Hilgartner; John W. 


Broxholme; Oliver H. Halsell. 


District Court of the United States for the Southern District of California, Central 
Division, November 12, 1940. Civil No. 1254-H. 


Civil proceedings commenced by the United States under the Sherman Anti-Trust 


Act against defendant marble association and defendant members thereof are terminated 
by entry of a consent decree. Among the practices forbidden by the decree are: limiting 
or pro-rating business; fixing prices, by meetings or otherwise, for the sale and installa- 
tion of marble in the Southern California area; distributing data in such form as to indi- 
cate the relationship of the sales or installations of a single dealer to the total sales and 
installations in the Southern California area; creating or operating a bid depository; 
disseminating information as to future prices to be charged; discriminating in prices or 


pies of sale, directly- or indirectly, against any marble dealer in the Southern California 
area, 


William Fleet Palmer, Acting United States Attorney, Tom C. Clark, Alfred C. 
Ackerson, and James E. Harrington, Special Assistants to the Attorney General, Attor- 
neys consenting to the decree for the United States. 

Laurence Cobb; Glenn Behymer; Willis Sargent; H. P. Babson; Barker & Keithl 
(by Harry A. Keithly); Phillip N. McCaughan; Lee T. Mullen; Glenn H. Munkelt; Foren 
Reinhaus & Forgy, Attorneys consenting to the decree for the Defendants. : 

Before Ho.uzer, District Judge. 


Decree 


: And counsel for the Defendants and said 
This cause coming on to be heard on the 


Defendants, and each of them, having con- 


12th day of Nov., 1940, and the Defend- 
ants having waived process and service and 
having appeared herein, 


| 56,089 


sented to the making and entering of this: 
Decree upon condition that neither such 
consent nor this Decree shall constitute nor 
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be evidence or admission that the Defend- 
ants, or any of them, have violated any 
statute of the United. States of. America; 
and the United States, by counsel, having 
consented to the entry of this Decree, and 
to each and every provision thereof, and 
having moved for this injunction; 


And it appearing by virtue of the con- 
sents of said Defendants, and the acceptance 
of the same by the Plaintiff, it is unneces- 
sary to proceed with the trial of the action 
or to take testimony therein or to make 
findings of fact or to adjudicate the issues 
presented by the pleadings; 


Now, therefore, before any testimony has 
been taken and without anv findings of fact 
or adjudication of the issues and upon the 
consent of all the parties hereto, it is hereby 
ordered and decreed as follows: 


[Jurisdiction] 


1. That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto, for the purposes of this Decree and 
the proceedings for enforcement thereof, 
and for no other purposes, and that the 
complaint states a cause of action against 


- the Defendants under the Act of Congress 


of July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful 


Restraints and Monopolies,” and_ acts 
amendatory thereof and supplemental 
thereto. 


[Terms Defined| 


2. That the following terms as used in 
this decree shall have the following mean- 
ings: 


(a) ‘‘Marbl'e business’’ shall mean the pur- 


chasing, importing, selling, cutting, polishing. 
sizing and installing of marble or any one or 
more of said activities; 

(b) ‘‘Marble dealer’’ shall mean any person, 
firm or corporation engaged in the marble busi- 
ness; 

(c) ‘“‘Southern California area’’ shall mean 
that part of the State of California lying South 
of the City of Bakersfield, California. 


[Practices Enjoined | 


3. That the Defendants, and each of 
them, and all of their respective officers, 
directors, agents, servants, employees, and 
all persons acting or authorized to act on 
behalf of the defendants, or any of them, 
be, and they hereby are, perpetually en- 
joined and restrained from carrying out or 
continuing, directly or indirectly, expressly 
or impliedly, any combination or conspiracy 
to restrain interstate trade and commerce 
in violation of the aforesaid Act of Con- 
gress in marble, as alleged in the complaint 
herein, and from entering into or carrying 
out, by any means whatsoever, an, com- 


bination or conspiracy of like character or 
effect, and more particularly, (but the 
enumeration following shall not detract 
from the inclusiveness of the foregoing) 
from conspiring or agreeing among them- 
selves or with other marble dealers to en- 
gage in any of the following specified acts 
and practices, or from doing, performing, 
or agreeing upon, entering upon, or carry- 
ing out among themselves cr in conjunction 
with others any of the following acts or 
things: 


(a) Curtailing, limiting, restricting, or other- 
wise controlling the amount of marble business 
which any marble dealer may obtain or per- 
form in the Southern California area; 


(b) Fixing, controlling, or affecting the price 
to be charged for the polishing, cutting. sizing, 
sale and installation of marble in the Southern 
California area; 


(c) Formulating, promoting, or taking part in 
any plan, the object or effect of which is to 
pro-rate the available marble business in the 
Southern California area among the Defendants 
or among any of them and other marble dealers 
in said area; 


(d) Collecting, compiling, or comparing data 
respecting sales, orders, purchases, or deliveries 
of marble for the purpose of enabling or com- 
pelling marble dealers to adhere to any pro- 
rationing or division of available business among 
marble dealers in the Southern California area; 


(e) Distributing purchase, sale, installation 
or price data in such form as to indicate the 
relationship of the sales or installation of any 
individual marble dealer to the total sales and 
installation of marble in the Southern California 
area during any period of time; 

(f) Sponsoring, calling, holding, or partici- 
pating in any meeting or conference held for 
the purpose of raising, lowering, fixing, estab- 
lishing, maintaining, or stabilizing prices for 
the sale and installation of marble in the South- 
ern California area; 

(gz) Creating, operating, or participating in 
the operation of any bid depository or of any 
scheme, plan, or device designed to maintain 
or to fix the price of marble or marble instal- 
lation or to limit competition in bidding for 
marble or marble installations, or having the 
effect of limiting the free choice of the award- 
ing authority in securing a bona fide competi- 
tive bid on any given project; 

(h) Exchanging or disseminating information 
concerning or relating to future prices to be 
charged for the sale or installation of marble 
in the Southern California area; 

(i) Recommending, advising, or suggesting 
the raising, lowering, fixing, establishing, main- 
taining, or stabilizing of prices to be charged for 
the sale and installation of marble in the South- 
ern California area; 

(j) Persuading, influencing, or coercing any 
marble dealer to refuse to accept work involv- 
ing the polishing, cutting, sizing and prepara- 
tion of marble for use in the Southern California 
area from any other marble dealer; 

(k) Discriminating in the price or other con- 
ditions of sale of marble for use in the Southern 
California area to any marble dealer; 
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(1) Persuading or influencing, by threats or 
otherwise, any marble producer, jobber, or dis- 
tributor, or their agents, or representatives to 
discriminate against any marble dealer with re- 
gard to the terms or conditions of sale of marble 
in the Southern California area; 

(m) Attempting to prevent contractors from 
dealing with individual marble dealers or to 
prevent individual marble dealers from engag- 
ing in the marble business in the Southern 
California area; 


[Access to Records] 


4. That for the purpose of securing com- 
pliance with this Decree, but for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon the 
written request of the Attorney General 
or an Assistant Attorney General, be per- 
mitted access within the office hours of 
the Defendants to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of Defendants relating. to 
any of the matters contained in this Decree; 
that any authorized representative of the 
Department of Justice shall, subiect to the 
reasonable convenience of the Defendants, 
be permitted to interview officers or em- 
ployees of the Defendants without inter- 
. ference, restraint, or limitation by Defendants 
relating to any of the matters contained in 
this Decree, provided that such officers and 
agents may have counsel present if they 
so desire. 

Any information obtained by the means 
permitted in this paragraph shall not be 
divulged by any representatives of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party, or as otherwise 
required by law. 


[Work Completed Outside United States] 


5 That nothing herein contained, shall 
restrain or prohibit or be construed to re- 
strain or prohibit, any Defendant from do- 


ing any act or entering. into any agreement 
not providing for the purchasing, import- 
ing, selling, cutting, polishing, sizing, and 
installing of marble for use in the United 
States, which is entirely completed outside 
the United States; nor shall anything con- 
tained herein be construed to prohibit any 
act or arrangement expressly authorized by 
the Act of April 10, 1918, commonly known 
as the “Webb Export Trade Act.” 


[Compiling and Dissemination of Statistics] 


6. That nothing contained in this Decree 
shall prevent the Defendants, or any of 
them, or their respective officers, managers, 
agents, servants, or employees, or any per- 
son authorized to act for or on behalf of 
them, from establishing or compiling, by 
concerted action or otherwise, among them- 
selves or with any other marble dealers, 
standards for marble with respect to sizes, 
dimensions, colors, quality, or statistical 
data pertaining to the conditions or opera- 
tion pf the industry, provided that the com- 
piling, or use of such information and 
statistics does not discriminate against any 
competitor or have the effect of restraining 
or preventing the sale or installation of 
marble in the Southern California area; and 
provided no such standards for marble shall 
forbid the production or sale of nonstand- 
ard for marble which is identified as such. 


[Arrangements Authorized by Legislation] 


7. That nothing in this Decree shall apply 
to arrangements or agreements authorized 
by any applicable legislation of the United 
States. 


[Jurisdiction Retained] 


8. That jurisdiction of this cause be, and 
it is hereby, retained for the purpose of 
enforcing, construing, and modifying the 
terms of this Decree upon the application 
of the Plaintiff or any of the Defendants. 


[56,090] United States of America v. Arthur Morgan Trucking Co.; Arthur L. 
Morgan; Local No. 600 of International Brotherhood of Teamsters, Chauffeurs, Stable- 
men, and Helpers; William Ryan; Elwood Jones; and Lawrence J. Camie. 


‘ District Court of the United States for the Eastern District of Missouri, Eastern 
Division, December 3, 1940. Civil No. 642 (Court No. 2). 


Proceedings commenced by the United States under the Sherman Anti-Trust Act 
against a trucking company and a labor union are terminated by the entry of a consent 
decree which provides that resolutions of the union prohibiting individual truck owners 
from driving their own trucks shall be void and directs the cancellation of all blacklists 
and other notices published prior to the date of the decree. Other provisions relate to 
wage scales to be adopted relating to truck drivers who own or furnish their own 
trucks. Individual officers and representatives of the union are enjoined from rejecting 
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any applicant for union membership otherwise than by vote at a duly call ing; 
from fixing wage scales otherwise than provided by” the decree; OER Noise ae 
employer in the selection of union members for employment by requiring the employer 
to hire union members named or designated for employment by defendant union; from 
coercing any employer to rent trucks from defendant trucking company. Other provi- 
sions of the decree relate to the office of business representative and payments thereto by 


defendant trucking company. 


Thurman Arnold, Assistant Attorney General, William M. Marvel, Special Attorney, 
Attorneys consenting to the decree for the United States. 


Karol A. Korngold; Chas. M. Hay; Stewart D. Flanagan; Carrol J. Donohue, Attor- 
neys consenting to the decree for the Defendants. 


Before Moore, District Judge. 


Final Decree 


The United States of America having filed 
its complaint herein on December 3, 1940; 
and the defendants having severally ap- 
peared and filed their answers thereto; and 
each, of the defendants having consented to 
the entry of this decree without the taking 
of any testimony and without findings of 
fact, upon condition that neither such con- 
sent nor this decree shall be considered any 
evidence, admission, or adjudication that 
any defendant has violated or is violating 
any law; and the United States of America 
by its counsel having moved for this decree 
and consented to the entry thereof; 

And it appearing that by virtue of the 
written consents of the defendants attached 
hereto and the acceptance thereof by the 
plaintiff, it is unnecessary to proceed with 
the trial of the cause or to take testimony 
therein or to make findings of fact; 

Now therefore, it is ordered, adjudged, 
and decreed as follows: 


[Jurisdiction] 


1. That this Court has jurisdiction of the 
subject matter set forth in the complaint 
and of all parties hereto with full power 
and authority to enter this decree. 

2. That the complaint herein states a 
cause of action against the defendants under 
the Act of Congress of July 2, 1890, en- 
titled “An Act To protect trade and com- 
merce against unlawful restraints and 
monopolies,’ and the acts amendatory 
thereof and supplemental thereto. 


[Scope of Decree] 


3. That the defendants and each of them 
and each and all of their respective agents, 
representatives, employees, officers, direc- 
tors, and members and all persons acting or 
claiming to act on behalf of the defendants 
or any of them-are hereby perpetually en- 
joined and restrained from engaging in, 
maintaining or extending directly or indi- 
rectly any combination or conspiracy in 
restraint of trade or commerce, or to 


monopolize trade or commerce, as alleged in 
the complaint or otherwise, and from agree- 
ing upon, threatening, attemping, doing, 
performing, or carrying out any of the mat- 
ters, acts or things therein alleged as parts 
of such combination and conspiracy. 


[Terms Defined] 


4, That whenever the following terms are 
used in this decree they shall be deemed to 


have meaning and scope as respectively de- 
fined below: 


(a) Hauling as defined in this decree.—The 
transportation and moving of excavated mate- 
rial, debris, building and construction materials, 
supplies, and equipment, and heavy machinery, 
objects, and structures in, by or upon motor 
trucks, semi-trailers, trailers, floats and other 
vehicles; including, without limitation by or 
upon the foregoing, all excavation and debris 
hauling, building material hauling, and heavy 
hauling or moving, and any and every branch 
of hauling and moving conducted by or for 
excavation and wrecking contractors, building 
and construction contractors and sub-contractors, 
building material producers and dealers, haul- 
ing contractors, and others, which is performed 
as part of or in connection with excavation, 
wrecking and building operations, the altera- 
tion and equipment of buildings and industrial 
plants of every kind, the installation of ma- 
chinery, tanks, transformers, elevators, and the 
like therein, the construction of public works, 
highways, streets, bridges, and engineering 
projects of every kind, and the production of, 
dealing in, moving and erection of building and 
construction materials, supplies, and equipment, 
and machinery, monuments, and all manner of 
heavy objects and structures. 

(b) Individual owner-driver.—An individual 
natural person who owns and operates but one 
truck or vehicle, drives it himself, and furnishes 
the service of his truck together with his per- 
sonal service as its driver for a single price or 
consideration. 

(c) Union Member.—A member of the defend- 
ant Local No. 600 of International Brotherhood 
of Teamsters, Chauffeurs, Stablemen, and Help- 
ers (hereinafter called Local No. 600). 

(d) Employer.—A person, firm, or corporation 
that is entitled by complying with the provisions 
of Paragraph 6 of this decree to employ, and 
offers to employ, and unless prevented by the 
defendant Local No, 600, its officers, agents, or 
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representatives, employs union members exclu- 
sively in the conduct of hauling as defined in 
this decree, within the territorial jurisdiction 
_of the defendant Local No. 600. ; 

(e) International Constitution and By-Laws.— 
‘The Constitution and By-Laws of International 
‘Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen, and Helpers (Formerly called Inter- 
national Brotherhood of Teamsters, Chauffeurs, 
Stablemen, and Helpers), adopted in Convention 
at| Washington, D. C., September 9th to 14th, 
1940. 


| [Practices of Labor Union Enjotned] 


5. That the defendant Local No. 600 is 
hereby enjoined and directed forthwith to 
cancel, rescind and withdraw all unfair lists, 
blacklists, boycotts, and other notices and 
communications adopted, issued, published, 
circulated or acted upon by Local No. 600, 
its members, officers, agents, representa- 
tives, or employees or any other person or 
persons acting or claiming to act in its be- 
half from January 1, 1936 to the date of this 
decree, which have purported to designate 
as unfair any person, firm or corporation 
now or formerly engaged in hauling as de- 
fined in this decree, or to designate any such 
person, firm or corporation as having been 
denied the privilege of employing members 
of the said defendant Local No. 600; and 
that the said defendant Local No. 600 is 
hereby further enjoined and directed forth- 
with to give notice in writing to Interna- 
tional Brotherhood of Teamsters, Chauffeurs, 
Warchousemen, and Helpers, Indianapolis, 
Indiana, to Teamsters’ Joint Council 
No. 13, St. Louis, Missouri, to Building 
Trades Department, American Federation 
of Labor, Washington, D. C., and to Build- 
ing Trades Council of St. Louis, Missouri 
and Vicinity, St. Louis, Missouri, that all 
such unfair lists, blacklists, and other no- 
tices and communications have been and 
are cancelled, rescinded and withdrawn by 
the said defendant Local No. 600 pursuant 
to this decree. 

6. That the defendant Local No. 600 is 
hereby enjoined and directed henceforth 
without hindrance or discrimination to per- 
mit any and every person, firm, and corpo- 
ration engaged or about to engage in hauliny 
as defined in this decrce to employ union 
members within the City of St. Louis and 
St. Louis County, Missouri, and also to al- 
low each and every such person, firm, and 
corporation free choice and selection of em- 
ployees from the membership of Local No. 
600 without interference or dictation by Lo- 
cal No. 600, its officers, agents, representa- 
tives or employees; provided, however, that 
such person, firm, or corporation shall have 
offered to make, and, unless prevented by 
neglect or refusal of Local No. 600, shall 
have made,a written closed shop working 
agreement or agreements with Local No. 
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600 in the standard form applicable for the 
time being to the branch or branches of such 
hauling for which such person, firm or cor- 
poration shall desire to employ union mem- 
bers, and binding such person, firm or 
corporation to employ union members, exclu- 
sively for all branches of such hauling, as 
defined in this decree, which such person, 
firm, or corporation shall perform during 
the term of such agreement within the ter- 
ritorial jurisdiction of Local No. 600, which 
is bounded by the limits of the City of St. 
Louis and St. Louis County, Missouri; and 
provided further that such person, firm or 
corporation having made such an agreement 
or agreements shall not thereafter persist in 
violating the same or in committing unfair 
labor practices now or hereafter defined by 
law. 


7. That that certain purported vote of the 
defendant Local No. 600 recorded in the 
minutes of its regular meeting of December 
11, 1936, and reading as follows, to wit: 

Motion made and second that individual owner 
members shall discontinue driving their own 
trucks and hire members of Local 600 in good 
standing. Motion put and carried— 


and also that certain purported resolution 
of the defendant Local No. 600, recorded in 
the minutes of its regular meeting of No- 
vember 10, 1939 and reading as follows, 
to wit: 

Whereas in the past several branches of Local 
Union No. 600 International Brotherhocd of 
Teamsters and Chauffeurs have eliminated the 
practice of individual truck owners who are 
members of Local 600 driving their trucks in 
competition with owners who employ drivers, 
and whereas, this change has resulted very 
beneficially for the members of Local Union 
No. 600 engaged in those branches through the 
elimination of unfair and unjust competition and 
the establishment of fair competition. 

Therefore, 

Be it resolved that Local Union No. 600 Inter- 
national Brotherhood of Teamsters and Chauf- 
feurs, go on record that on and after November 
20th, 1939 no individual truck owner a member 
of Local 600 engaged in the hauling business 
shall be permitted to drive his own truck, but all 
truck owners engaged in the business of hauling 
must employ drivers, members in good standing 
of Local Union No. 600 to drive such trucks, and 
be it further resolved that a copy of these reso- 
lutions be spread on the minutes of Local Union 
No. 600— 


are each hereby declared null, void, and of 
no effect; and that the defendant Local No. 
600 is hereby enjoined and directed forth- 
with to rescind the same. 

8. That the defendant Local No. 600 is 
hereby enjoined and directed without dis- 
crimination or delay to admit and reinstate 
as active union members in good standing 
any and all individual owner-driver union 
members who withdrew from active mem- 
bership or were suspended or expelled from 
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membership in Local No. 600 from June 1, 
1936 to the date of this decree, and who 
shall apply to Local No. 600 for admission 
or reinstatement hereunder within one year 
after the date of this decree; provided— 


(a) That Local No. 600 shall not demand or 
receive from any such member any initiation 
fee, payment, or exaction on account of or as a 
condition to such admission or reinstatement, 
excepting only the payment of any unpaid 
arrearages of monthly dues to Local No. 600 
that may have accrued up to the date of his 
withdrawal, suspension, or expulsion or up to 
December 11, 1936, whichever~date may have 
been earlier; and provided further 

(b) That Local No. 600 may fix and prescribe 
minimum scales of wages to be charged by indi- 
vidual owner-driver union members employed 
by the hour, day, or week to furnish and drive 
their own trucks, which minimum wage scales 
shall be adopted by Local No. 600 in the same 
manner and by the same procedure as is used 
to adopt the regular scales of wages for union 
members employed to furnish personal services 
alone, and shall in no case exceed two hundred 
and ten per cent (210%) of such regular wage 
scales respectively applicable to corresponding 
branches of work; and provided further 

(c) That in case for any reason now existing 
or hereafter arising the said percentage ratio or 
any minimum wage scale prescribed by Local 
No. 600 for individual owner-driver union mem- 
bers shall be so high as generally to hinder or 


- prevent individual owner-driver union members 


from competing with hauling contractors em- 
ploying other union members, or shall be so low 
as generally to hinder or prevent such hauling 
contractors from competing with individual 
owner-driver union members, then the plaintiff 
and the defendant, Local No. 600 or either of 
them may at any time or from time to time 
apply to the Court for such further orders or 
directions by way of modification of or amend- 


ment to the preceding sub-paragraph as may . 


be necessary or appropriate to restore, ensure, 
and promote continued competition between in- 
dividual owner-driver union members and such 
hauling contractors; and provided further 

(d) That the provisions of sub-paragraph (b) 
of this Paragraph 8 shall not be deemed by im- 
plication to require or permit Local No. 600 to 
prohibit or prevent individual owner-driver 
union members from publishing and operating 
under drayage tariffs in accordance with the 
laws of the United States or of the State of 
Missouri now or hereafter in force; and pro- 
vided finally 

(e) That individual owner-driver union mem- 
bers shall in other respects be subject to the 
same lawful rules and disciplinary processes of 
Local No. 600, and shall be entitled to the same 
rights and privileges, as provided for other 
union members under the International Con- 
stitution and By-Laws. 


[Union Officers and Representatives] 


9. That the defendants William Ryan, 
Elwood Jones, Lawrence J. Camie, and Lo- 
cal No. 600, and also any and every succes- 
sor of Local No. 600, and each and all of 
its officers, agents, representatives, and 
members and all persons acting or claim- 


ing to act. in its behalf are hereby per- 
petually enjoined and restrained, jointly and 
severally,— 


(a) From proceeding otherwise than by vote 
of Local No. 600 at regular or special meeting 
duly called and held, in the matter of acting 
upon, accepting or rejecting applications for 
membership in Local No. 600 made by persons 
not heretofore members of Local No. 600, or in 
the matter of initiation fees for their admission 
to membership in Local No. 600; 

(b) From adopting, publishing, applying, or 
enforcing any rule or order, whether of general 
or of special application, denying or impairing 
the right of any person now a union member or 
hereafter admitted or reinstated as a union 
member pursuant to the provisions of Para- 
graph 8 of this decree, to own and operate one 
truck and to drive his own truck subject to the 
provisions of said Paragraph 8, while in good 
standing as a union member; and from dis- 
criminating against individual owner-drivers in 
receiving, accepting, or rejecting applications 
for membership in Local No. 600 hereafter made 
by persons not heretofore union members, con- 
trary to the International Constitution and By- 
Laws; 

(c) From fixing, enforcing, or attempting to 
fix or enforce any minimum scale of wages to be 
charged by individual owner-driver union mem- 
bers who furnish their own trucks in addition to 
their services as drivers, in excess of two hun- 
dred and ten per cent (210%) of the regular 
scale of wages fixed by Local No. 600 for the 
personal services of union members employed in 
the corresponding branch of work at the same 
time, except pursuant to further order or direc- 
tion of the Court as provided in sub-paragraph 
(c) of Paragraph 8; 

(d) From denying to any union member any 
right or privilege to which he is or may be en- 
titled by law or under this decree or under the 
International Constitution and By-Laws; 

(e) From disciplining, fining, suspending, or 
expelling any union member or depriving any 
union member of his good standing or right to 
work for any employer except for the causes and 
in strict accord with the procedure prescribed 
by the International Constitution and By-Laws; 

(f) From unlawiully discriminating against or 
exerting economic pressure upon any employer 
as defined in sub-paragraph (d) of Paragraph 4 
of this decree; 

(g) From adopting, using enforcing, or at- 
tempting directly or indirectly to adopt, use, or 
enforce any rule or practice, whether of gen- 
eral or of special application, such as to limit 
any employer in the selection of union members 
for employment by requiring the employer to 
hire union members named or designated for 
employment by Local No. 600 or any of its 
officers, agents, representatives, or employees, 
or by requiring any employer to hire union 
members through the union hall or office of 
Local No. 600, or to adhere to or use any fixed 
order or system of seniority or priority in the 
employment of union members; 

(h) From attempting, committing, causing, 
counselling, or supporting any unlawful threat 
or act of force cr violence against or upon any 
person, or any act or threat of sabotage upon 
the property of any person, firm, or corpora- 
tion or any member, officer, agent, employee, or 
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suecessor thereof, now or formerly engaged in 
hauling as defined in this decree; 

(i) From denying, impeding, or interfering 
with the free exercise by any employer of the 
right to discharge any union member for gross 
insubordination, disobedience, malingering, or 
insults to his employer or the customers of his 
employer, or for other lawful cause; 

(j) From coercing or requiring any employer 
to re-eemploy any union member discharged for 

- gross insubordination, disobedience, malingering 
or insults to his employer or to the customers 
of his employer, or for other lawful cause; 


(k) From demanding, exacting, or collecting 
any fine or penalty from any employer; pro- 
vided, however, that Local No, 600 and its offi- 
cers, agents, representatives, and members are 
entitled by all lawful means to demand and 
collect from any employer all wages actually 
due to any union member. 

(1) From directly or indirectly soliciting or 
coercing any contractor, building material pro- 
ducer or dealer, or other person, firm, or cor- 
poration whatsoever by threats of labor trouble, 
offers or assurances of immunity from labor 
trouble, or any other inducements to engage 
hauling service or to hire or rent trucks or 
other vehicles from the defendants Arthur Mor- 
gan Trucking Co. or Arthur L. Morgan or from 
any other person, firm or corporation operating 
or about to operate trucks or other vehicles 
capable of being used for hauling as defined in 
this decree; and 

(m) From paying, delivering, or causing to 
be paid or delivered directly or indirectly from 
the funds or property of Local No. 600 any 
money, salary, wages, expenses, or other pay- 
ment, property, emolument, or thing of value 
to the defendant Lawrence J. Camie; provided 
always that the payment by Local No. 600 
of its regular dues to any joint council with 
which it is or may be affiliated shall not be 
deemed to be such a payment. 


[Business Agent] 


10. That the defendant Lawrence J. 
Camie is hereby enjoined and directed 
forthwith to resign his offices as business 
agent or representative and as delegate of 
the defendant Local No. 600 and any and 
all other offices and positions of authority, 
and trust, or emolument held by him in Lo- 
cal No. 600; and is hereby perpetually 
enjoined and restrained henceforth, individu- 
ally and in his capacity as an official or rep- 
resentative of International Brotherhood of 
Teamsters, Chauffeurs, Stablemen and 
Helpers or any joint council or other body 
subordinate thereto— 

(a) From holding by election or appointment 
or otherwise any office or position of authority, 
trust, or emolument in Local No. 600 or any 
successor thereof and from exercising or at- 
tempting to exercise, directly or indirectly, any 
of the powers, authority, functions, or privileges 
of such office or position; 

(b) From directly or indirectly representing 
or acting for, or claiming or attempting to 
represent or act for, Local No. 600 or any suc- 
cessor thereof or any of its members, officers, 


| 56,090 


agents, representatives or employees in or about 
any matter or thing whatsoever; 

(c) From exercising or claiming or attempt- 
ing to exercise directly or indirectly any author- 
ity, control, power, domination, influence, or 
voice in or over the affairs of the said defend- 
ant Local No. 600 or any successor thereof; 
provided, however, that the defendant Lawrence 
J. Camie may retain membership and the right 
to vote as a member in Local No. 600; 

(ad) From receiving any money, salary, wages, 
expenses, or other payment, property, emolu- 
ment, or thing of value whatsoever, directly 
or indirectly, from Local No. 600 or any suc- 
cessor thereof; provided always that the receipt 
of salary, wages, or expenses from any joint 
council with which Local No. 600 is or may be 
affiliated and to which Local No. 600 pays reg- 
ular dues shall not be deemed within the pro- 
hibitions hereof; 

(e) From directly or indirectly paying or de- 
livering to or receiving from the defendants 
Arthur Morgan Trucking Co. or any successor 
thereof or from the defendant Arthur L. Morgan 
any money, chose in action, property, or thing 
of value whatsoever, whether by way of gift, 
loan, investment, purchase, sale, barter, salary, 
wages, commission, reimbursement, or other- 
wise, and whether on his, its, or their own 
account or for the account of others. 


[Defendant Trucking Company] 


11. That the defendant Arthur Morgan 
Trucking Co., its directors, officers, agents, 
employees, successors, and assigns, and the 
defendant Arthur L. Morgan, jointly and 
severally, are hereby perpetually enjoined 
and restrained— 

(a) From directly or indirectly paying or de- 
livering to or receiving from the defendant 
Lawrence J. Camie, any money, chose in action, 
property, or thing of value whatsoever, whether 
by way of gift, loan, investment, salary, wages, 
commission, barter, purchase, sale, reimburse-' 
ment, or otherwise, and whether on his, its, or 
their own account or for the account of others; 
and 

(b) From purchasing gasoline from, making 
payments to, or otherwise dealing with any. and 
every firm, corporation, and business enterprise 
and any successor or assign thereof, in which 
the defendants Lawrence J. Camie or William 
Ryan or any other officer, agent, representative 
or employee of Local No. 600 or of Teamsters 
Joint Council No. 13 now has or shall hereafter 
have any substantial financial interest or any 
employment or official position. 


[Persons Enjoined] 

12. That the terms of this decree shall 
be binding upon, and shall extend to each 
and every one of the successors in interest 
of the defendant Local No. 600 and of the 
defendant Arthur Morgan Trucking Co. and 
to any and all corporations, partnerships, 
associations, and individuals who may ac- 
quire the ownership or control, directly or 
indirectly, of the property, business, or assets 
of the said defendants or either of them, 
whether by purchase, merger, consolidation, 
reorganization, or otherwise. 


Gi oan 


Court Decisions 365 
U.S. v. Hutcheson, et al. 


[Limitation of Decree] 


13. That nothing contained in this decree 
shall be held or construed by implication to 
deny to the defendant Local No. 600 or its 
members the rights, powers, privileges, or 
immunities granted to them’or any of them 
under the laws of the United States of 
America or of the State of Missouri. 


[Access to Records] 


14. That for the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General, and on rea- 
sonable notice to the defendants made to 
the principal office of the defendants, be 
permitted (a) reasonable access, during the 
office hours of the defendants, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of the 
defendants, relating to any of the matters 
contained in this decree, (b) subject to the 
reasonable convenience of the defendants 
and without restraint or interference from 
them, to interview officers or employees of 
the defendants, who may have counsel pres- 
ent, regarding any such matters; and the 
defendants, on such request, shall submit 
such reports in respect of any such matters 
as may from time to time be reasonably 
necessary for the proper enforcement of this 
decree; provided, however, that information 


obtained by the means permitted in this 
paragraph shall not be divulged by any rep- 
resentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings 
in which the United States is a party or as 
otherwise required by law. 


[Jurisdiction Retained} 


15. That jurisdiction of this cause is re- 
tained for the purpose of enabling any of 
the parties to this decree to make applica- 
tion to the Court at any time for such 
further orders and directions as may be 
necessary or appropriate in relation to the 
construction of or carrying out of this de- 
cree, for. the modification hereof upon any 
ground (including any modification upon 
application of the defendants or any of 
them required in order to conform this de- 
cree to any Act of Congress enacted after 
the date of entry of this decree), for the 
enforcement of compliance herewith and the 
punishment of violations hereof. Jurisdic- 
tion of this ca:':2 is retained for the purpose 
of granting or denying such applications as 
justice may require and the right of the 
defendants to make such applications and to 
obtain such relief is expressly granted. 


[Effecttye Date] 


16. That this decree shall become effec- 
tive on the date of entry hereof. 
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United States Supreme Court. No. 43. February 3, 1941. 
Appeal from the District Court of the United States for the Eastern District of Missouri. 


Picketing and boycotting activities resulting from a jurisdictional dispute between 
two rival unions afford no basis for a criminal prosecution under the Sherman Anti-Trust 
Act as amended by the Clayton Anti-Trust Act and the Norris-LaGuardia Act. 


Section 20 of the Clayton Anti-Trust Act does not differentiate between trade union 


conduct directed against an employer because of a controversy arising in the relation 
between employer and employee, as such, and conduct similarly directed but ultimately 
due to a controversy between two rival unions seeking the favor of the same employer. 


The Clayton Anti-Trust Act and the Norris-LaGuardia Act modify the Sherman 
Anti-Trust Act so that a labor union may undertake picketing and boycotting activities 
so long as the union acts in its self-interest and does not combine with non-labor groups. 
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Mr. Justice FRANKFURTER delivered the opinion of the Court. 


[Issue] 


Whether the use of conventional, peace- 
ful activities by a union in controversy with 


a rival union over certain jobs is a viola- 
tion of the Sherman Law, Act of July 2, 
1890, 26 Stat. 209, as amended, 15 U. S. C. 
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§ 1, is the question. It is sharply presented 
in this case because it arises in a criminal 
prosecution. Concededly an injunction either 
at the suit of the Government or of the 
employer could not issue. . 


- [Indictment Summarized] 


Summarizing the long indictment, these 
are the facts. Anheuser-Busch, Inc., oper- 
ating a large plant in St. Louis, contracted 
with. Borsari Tank Corporation for the 
erection of an additional facility. The Gay- 
lord Container Corporation, a lessee of ad- 
jacent property from Anheuser-Busch, made 
a similar contract for a new building with 


the Stocker Company. Anheuser-Busch ob-- 


tained the materials for its brewing and 
other operations and sold its finished prod- 
ucts largely through interstate shipments. 
The Gaylord Corporation was equally de- 
pendent on interstate commerce for mar- 
keting its goods, as were the construction 
companies for their building materials. 
Among the employees of Anheuser-Busch 
were members of the United Brotherhood 
of Carpenters and Joiners of America and 
of the International Association of Ma- 
chinists. The conflicting claims of these 
two organizations, affiliated with the Ameri- 
can Federation of Labor, in regard to the 
erection and dismantling of machinery had 
long been a source of controversy between 
them. Anheuser-Busch had had agreements 
with both organizations whereby the Ma- 
chinists were given the disputed jobs and 
the Carpenters agreed to submit all dis- 
putes to arbitration. But in 1939 the president 
of the Carpenters, their general representa- 
tive, and two officials of the Carpenters’ 
local organization, the four men under in- 
dictment, stood on the claims of the Car- 
penters for the jobs. Rejection by the 
employer of the Carpenters’ demand and 
the refusal of the latter to submit to arbi- 
tration were followed by a strike of the 
Carpenters, called by the defendants against 
Anheuser-Busch and the construction com- 
panies, a picketing of Anheuser-Busch and 
its tenant, and a request through circular 
letters and the official publication of the 
Carpenters that union members and their 
friends refrain from buying Anheuser-Busch 
beer. 


1 38 Stat. 738, 29 U.S. C. § 52: ‘‘No restraining 
order or injunction shall be granted by any 
court of the United States, or a judge or the 
judges thereof, in any case.between an employer 
and employees, or between‘employers and em- 
ployees, or between employees, or between per- 
sons employed and persons seeking employment, 
involving, or growing out of, a dispute concern- 
ing terms cr conditions of employment, unless 
necessary to prevent irreparable injury to prop- 
erty, or to a property right, of the party making 
the application, for which injury there is no 
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These activities on behalf of the Car- 
penters formed the charge of the indictment 
as a criminal combination and conspiracy 
in violation of the Sherman Law. Demur- 
rers denying that what was charged con- 
stituted a violation of the laws of the United 
States were sustained (32 F. Supp. 600) 
and the case came here under the Criminal 
Appeals Act. Act of March 2, 1907, 34 Stat: 
1246, 18 U. S. C. § 682; Judicial Code § 238, 
2820, SalGa8.945; 


[Sufficiency of Indictment] 


In order to determine whether an indict- 
ment charges an offense against the United 
States, designation by the pleader of the 
statute under which he purported to lay 
the charge is immaterial. He may have 
conceived the charge under one statute 
which would not sustain the indictment but 
it may nevertheless come within the terms 
of another statute. See Williams v. United 
States, 168 U. S. 382. On the other hand, 
an indictment may validly satisfy the stat- 
ute under which the pleader proceeded, but 
other statutes not referred to by him may 
draw the sting of criminality from the alle- 
gations. Here we must consider not merely 
the Sherman Law but the related enact- 
ments which entered into the decision of 


. the district court. 


[History of the Anti-Trust Laws with 
Respect to Labor Unions] 


Section 1 of the Sherman Law on which 
the indictment rested is as follows: ‘Every 
contract, combination in the ‘form of trust 
or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, 
or with foreign nations, is hereby declared 
to be illegal.’ The controversies engen- 
dered by its application to trade union ac- 
tivities and the efforts to secure legislative 
relief from its consequences are familiar 
history. The Clayton Act of 1914 was the 
result. Act of October 15, 1914, 38 Stat. 730. 
“This statute was the fruit of unceasing 
agitation, which extended over more than 
twenty years and was designed to equalize 
before the law the position of workingmen 
and employer as industrial combatants.” 
Duplex Co. v. Deering, 254 U. S. 443, 484. 
Section 20 of that Act, which is set out in 
the margin in full,’ withdrew from the gen- 


adequate remedy at law, and such property or 
property right must be described with partic- 
ularity in the application, which must be in 
writing and sworn to by the applicant or by 
his agent or attorney. 

“And no such restraining order or injunction 
shall prohibit any person or persons, whether 
singly or in concert, from terminating any rela- 
tion of employment, or from ceasing to perform 
any work or labor, or from recommending, ad- 
vising, or persuading others by peaceful means 
so to do; or from attending at any place where 
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eral interdict of the Sherman Law specifi- 
cally enumerated practices of labor unions 
by prohibiting injunctions against them— 
since the use of the injunction had been 
the major source of dissatisfaction—and also 
relieved such practices of all illegal taint 
by the catch-all provision; “nor shall any 
of the acts specified in this paragraph be 
considered or held to be violations of any 
law of the United States”. The Clayton 
Act gave rise to new litigation and to re- 
newed controversy in and out of Congress 
regarding the status of trade unions. By 
the generality of its terms the Sherman 
Law had necessarily compelled the courts 
to work out its meaning from case to case. 
It was widely believed that into the Clay- 
ton Act courts read the very beliefs which 
that Act was designed to remove. Specifi- 
cally the courts restricted the scope of § 20 
to trade union activities directed against an 
employer by his own employees. Duplex 
Co. v. Deering, supra. Such a view it was 
urged, both by powerful judicial dissents 
and informed lay opinion, misconceived the 
area of economic conflict that had best be 
left to economic forces and the pressure of 
public opinion and not subjected to the 
judgment of courts. /bid, p. 485-486. Agi- 
tation again led to Jegislation and in 1932 
Congress wrote the Norris-LaGuardia Act. 
Actor March. '25,. 1932-47) Stat. °70;..29 
U.S. C. §§ 101-115. 

The Norris-LaGuardia Act removed the 
fetters upon trade union activities, which 
according to judicial construction *§ 20 of 
the Clayton Act had left untouched, by 
still further narrowing the circumstances 
under which the federal courts could grant 
injunctions in labor disputes. More espe- 
cially, the Act explicitly formulated the 
“public policy of the United States” in re- 
gard to the industrial conflict,” and by its 
light established that the allowable area of 
union activity was not to be restricted, as 


it had been in the Duplex case, to an im- 
mediate employer-employee relation. There- 
fore, whether trade union conduct constitutes 
a violation of the Sherman Law is to be 
determined only by reading the Sherman 
Law and §20 of the Clayton Act and the 
Norris-LaGuardia Act as a harmonizing 
text of outlawry of labor conduct. 


[Section 20 of the Clayton Act] 


Were then the acts charged against the 
defendants prohibited or permitted by these 
three interlacing statutes? If the facts laid 
in the indictment come within the conduct 
enumerated in § 20 of the Clayton Act they 
do not constitute a crime within the gen- 
eral terms of the Sherman Law because of 
the explicit command of that section that 
such conduct shall not be “considered or 
held to be violations of any law of the 
United States”. So long as a union acts in 
its self-interest and does not combine with 
non-labor groups,* the licit and the illicit 
under §20 are not to be distinguished by 
any judgment regarding the wisdom or 
unwisdom, the rightness or wrongness, the 
selfishness or unselfishness of the end of 
which the particular union activities are 
the means. There is nothing remotely within 
the terms of § 20 that differentiates between 
trade union conduct directed against an 
employer because of a controversy arising 
in the relation between employer and em- 
ployee, as such, and conduct similarly di- 
rected but ultimately due to an internecine 
struggle between two unions seeking the 
favor of the same employer. Such strife 
between competing unions has been an ob- 
durate conflict in the evolution of so-called 
craft unionism and has undoubtedly been . 
one of the potent forces in the modern de- 
velopment of industrial unions. These con- 
flicts have intensified industrial tension but 
there is not the slightest warrant for saying 


any such person or persons may lawfully be, 
for the purpose of peacefully obtaining or com- 
municating information, or from peacefully per- 
suading any person to work or to abstain from 
working; or from ceasing to patronize or to 
employ any party to such dispute, or from 
recommending, advising, or persuading others 
by peacefu! and lawful means so to do; or from 
paying or giving to, or withholding from, any 
person engaged in such dispute, any strike bene- 
fits or other moneys or things of value; or from 
peaceably assembling in a lawful manner, and 
for lawful purposes; or from doing any act or 
thing which might lawfully be done in the 
absence of such dispute by any party thereto; 
nor shall any of the acts specified in this para- 
graph be considered or held to be violations of 
any law of the United States.”’ 

2 ‘Whereas under prevailing economic condi- 
tions, developed with the aid of governmental 
authority for owners of property to organize in 
the corporate and other forms of ownership 


association, the individual unorganized worker 
is commonly helpless to exercise actual liberty 
of contract and to protect his freedom of labor, 
and thereby to obtain acceptable terms and con- 
ditions of employment, wherefore, though he 
should be free to decline to associate with his 
fellows, it is necessary that he have full freedom 
of association, self-organization, and designa- 
tion of representatives of his own choosing, to 
negotiate the terms and conditions of his em- 
ployment, and that he shall be free from the 
interference, restraint, or coercion of employers 
of labor, or their agents, in the designation of 
such representatives or in self-organization or 
in other concerted activities for the purpose of 
collective bargaining or other mutual aid or pro- 
tection.”’ 

3Cf. United States v. Brims, 272 U. S. 549, 
involving a conspiracy of mill work manufac- 
turers, building contractors and union car- 
penters. 
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that Congress has made § 20 inapplicable 
to trade union conduct resulting from them. 

In so far as the Clayton Act is concerned, 
we must therefore dispose of this case as 
though we had before us precisely the same 
conduct on the part of the defendants in 
pressing claims against Anheuser-Busch for 
increased wages, or shorter hours, or other 
elements of what are called working condi- 
tions. The fact that what was done was 
done in a competition for jobs against the 
Machinists rather than against, let us say, 
a company union is a differentiation which 
Congress has not put into the federal legis- 
lation and which therefore we cannot write 
into it. 


[Activities Protected by Section 20 of the 
Clayton Act] 


It is at once apparent that the acts with 
which the defendants are charged are the 
kind of acts protected by § 20 of the Clay- 
ton Act. “The refusal of the Carpenters to 
work for Anheuser-Busch or on construc- 
tion work being done for it and its adjoin- 
ing: tenant, and the peaceful attempt to get 
members of other unions similarly to re- 
fuse to work, are plainly within the free 
scope accorded to workers by § 20 for “‘ter- 
minating any relation of employment”, or 
“ceasing to perform any work or labor’, 
or “recommending, advising, or persuading 
others by peaceful means so to do”. The 
picketing of Anheuser-Busch premises with 
signs to indicate that Anheuser-Busch was 
unfair to organized labor, a familiar prac- 
tice in these situations, comes within the 
language “attending at any place where 
any such person or persons may lawfully 
be, for the purpose of peacefully obtaining 
Or communicating information, or from 
peacefully persuading any person to work 
or to abstain from working”. Finally, the 
recommendation to union members and 
their friends not to buy or use the product 
of Anheuser-Busch is explicitly covered by 
“ceasing to patronize any party to 
such dispute, or from recommending, ad- 
vising, or persuading others by peaceful 
and lawful means so to do”. 

Clearly, then, tl.e facts here charged con- 
stitute lawful conduct under the Clayton 
Act unless the defendants cannot invoke 
that Act because outsiders to the immedi- 
ate dispute also shared in the conduct. But 
we need not determine whether the conduct 
is legal within the restrictions which Du- 
plex Co. v. Deering gave to the immunities 
of §20 of the Clayton Act. Congress in 
the Norris-LaGuardia Act has expressed 
the public policy of the United States and 
defined its conception of a “labor dispute” 


Three years later, in the National Labor 
Relations Act, Congress gave similar breadth to 


1 56,091 


in terms that no longer leave room for 
doubt. Milk Wagon Drivers’ Union v. Lake 
Valley Farm Products, Inc., 311 U. S. — 
This was done, as we recently said, in order 
to “obviate the results of the judicial con- 
struction” theretofore given the Clayton 
Act. New Negro Alliance v. Grocery Com- 
pany, 303 U. S. 552, 562; see Apex Hosicry 
Co. v. Leader, 310 U. S. 469, 507, n. 26. Such 
a dispute, § 13(c) provides, “Includes any 
controversy concerning terms or conditions 
of employment, or concerning the associa- 
tion or representation of persons in nego- 
tiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of 
employment, regardless of whether or not 
the disputants stand in the proximate rela- 
tion of employer and emplovee”.* And under 
§13(b) a person is “participating or inter- 
ested in a labor dispute” if he “is engaged 
in the same industry, trade, craft, or occu- 
pation, in which such dispute occurs, or 
has a direct or indirect interest therein, or 
is a member, officer, or agent of any asso- 
ciation composed in whole or in part of 
employers or employees engaged in such 
industry, trade, craft, or occupation”. 

To be sure, Congress expressed this na- 
tional policy and determined the bounds of 
a labor dispute in an act explicitly dealing 
with the further withdrawal of injunctions 
in labor controversies. But to argue, as it 
was urged before us, that the Duplex case 
still governs for purposes of a criminal 
prosecution is to say that that which on 
the equity side of the court is allowahle 
conduct may in a criminal proceeding be- 
come the road to prison. It would be 
strange indeed that although neither the 
Government nor Anheuser-Busch could 
have sought an injunction against the acts 
here challenged, the elaborate efforts to 
permit such conduct failed to prevent crim- 
inal liability punishable with imprisonment 
and heavy fines. That is not the way to 
read the will of Congress, particularly when 
expressed by a statute which, as we have 
already indicated, is practically and his- 
torically one of a series of enactments 
touching one of the most sensitive national 
problems. Such legislation must not be 
read in a spirit of mutilating narrowness. 
On matters far less vital and far less inter- 
related we have had occasion to point out 
the importance of giving “hospitable scope” 
to Congressional purpose even when metic- 
ulous words are lacking. Keifer & Keifer 
v. R. F. C., 306 U. S. 381, 391, and authori- 
ties there cited. The appropriate way to 
read legislation in a situation like the one 
before us, was indicated by Mr. Justice 
Holmes on circuit: “A statute may indi- 


the definition of a labor dispute. Act of July 3, 
1935, 49 Stat. 448 450, 29 U. S. C. § 152(9). 
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cate or require as its justification a change 
in the policy of the law, although it ex- 
presses that change only in the specific 
cases most likely to occur in the mind, The 
Legislature has the power to decide what 
the policy of the law shall be, and if it has 
intimated its will, however indirectly, that 
will should be recognized and obeyed. The 
major premise of the conclusion expressed 
in a statute, the change of policy that en- 
duces the enactment, may not be set out 
in terms, but it is not an adequate discharge 
of duty for the courts to-say: We see what 
you are driving at, but you have not said 
it, and therefore we shall go on as before.” 
Johnson v. United States, 163 Fed. 30, 32. 


[Purpose of the Norris-LaGuardia Act] 


The relation of the Norris-LaGuardia Act 
to the Clayton Act is not that of a tightly 
drawn amendment to a technically phrased 
tax provision. The underlying aim of the 
Norris-LaGuardia Act was to restore the 
broad purpose which Congress thought it 
had formulated in the Clayton Act but 
which was frustrated, so Congress believed, 
by unduly restrictive judicial construction. 
This was authoritatively stated by the House 
Committee on the Judiciary. “The purpose 
of the bill is to protect the rights of labor 
in the same manner the Congress intended 
when it enacted the Clayton Act, October 
15, 1914 (38 Stat. L., 738), which act, by 
reason of its construction ard application 
by the Federal courts, is ineffectual to ac- 
complish the congressional intent.” H. Rep. 
No. 669, 72d Congress, Ist Session, p. 3. 
The Norris-LaGuardia Act was a disap- 
proval of Duplex Printing Press Co. v. Deer- 
ing, supra, and Bedford Cut Stone Co. v. 
Journeymen Stone Cutters Association, 274 
U. S. 37, as the authoritative interpretation 
of §20 of the Clayton Act, for Congress 
now placed its own meaning upon that sec- 
tion. The Norris-LaGuardia Act reasserted 
the original purpose of the Clayton Act by 
infusing into it the immunized trade union 
activities as redefined by the later Act. In 
this light §20 removes all such allowable 
conduct from the taint of being a “violation 
of any law of the United States”, including 
the Sherman Law. 


[Acts Charged Held Lawful] 


There is no profit in discussing those 
cases under the Clayton Act which were 
decided before the courts were furnished 
the light shed by the Norris-LaGuardia Act 
on the nature of the industrial conflict. And 
since the facts in the indictment are made 
lawful by the Clayton Act in so far as “any 
law of the United States” is concerned, it 
would be idle to consider the Sherman Law 
apart from the Clayton Act as interpreted 


by Congress. Cf. Apex Hosiery Co. v. Leader, 
310 U. S. 469. It was precisely in order to. 
minimize the difficulties to which the gen- 
eral language of the Sherman Law in its 
application to workers had given rise, that 
Congress cut through all the tangled verb- 
alisms and enumerated concretely the types 
of activities which had become familiar in- 
cidents of union procedure. 
Affirmed. 


Mr. Justice MurpHy took no part in the 
disposition of this case. 


[Concurring Opinion] 
Mr. Justice Stone, concurring: As I think it 


clear that the indictment fails to charge an 


offense under the Sherman Act, as it has been 
interpreted and applied by this Court, I find no 
occasion to consider the impact of the Norris- 
LaGuardia Act on the definition of participants 
in a labor dispute in the Clayton Act, as con- 
strued by this Court in Duplex Printing Press 
Co. v. Deering, 254 U. S. 443—an application of 
the Norris-LaGuardia Act which is not free from 
doubt and which some of my brethren sharply 
challenge. 


The indictment is for a conspiracy to.promote 
by peaceful means a local ‘‘jurisdictional’’ strike 
in St. Louis, Missouri. Its aim is to determine 
whether the United Brotherhood of Carpenters 
or the International Association of Machinists, 
both labor organizations affiliated with the 
American Federation of Labor, shall be per- 
mitted to install certain machinery on the 
premises of Anheuser-Busch, Inc. in St. Louis. 
It appears that Anheuser-Busch brews beer and 
manufactures other products which it ships to 
points outside the state. It also uses supplies 
and building materials which are shipped to it 
from points outside the state. Borsari Tank 
Corporation is about to construct for Anheuser- 
Busch upon its premises a building for its use 
in brewing beer. L. O. Stocker Company has 
contracted to and intends to conctruct an office 
building upon land of Anheuser-Busch adjacent 
to its brewery and leased by it to the Gaylord 
Container Corporation, a manufacturer of paper 
and cardboard containers which it ships in inter- 
state commerce. It is alleged that both Borsari 
and Stocker will require and use in the con- 
struction of the buildings, materials to be 
shipped from points outside the state to the 
building sites on or adjacent to the Anheuser- 
Busch premises. 


The indictment charges that pursuant to the 
conspiracy to enforce the jurisdictional demands 
appellees, who are officers or representatives of 
the Brotherhood, called a strike of its members, 
some seventy-eight in number, in the employ of 
Anheuser-Busch, attempted to call sympathy 
strikes by members of other unions in its em- 
ploy and caused the premises of Anheuser-Busch 
and the adjacent premises leased to Gaylord to 
be picketed by persons ‘‘bearing umbrellas and 
charging Anheuser-Busch, Inc. to be unfair to 
organized labor; with the intent to shut down 
the brewery and manufacturing plant of An- 
heuser-Busch, Inc., to hinder and prevent the 
passage of persons and property to and from 
said premises and thus to restrain and stop the 
commerce of Anheuser-Busch’’ in the beer and 
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other products manufactured by it, and in the 
supplies and materials procured by it extrastate, 
and ‘‘to restrain the commerce’’ of Gaylord. It 
is alleged | that pursuant to the conspiracy, de- 
fendants ‘‘refused to permit members of the 
United Brotherhood . . . to be employed and 
prevented such members from being employed 
by Borsari.... with the intent and effect of pre- 
venting construction of the building about to be 
built by Borsari . .. and thus of restraining 
the commerce of Anheuser-Busch in beer. . 
and also with the knowledge and willful disre- 
gard of the consequent restraint and stoppage 
of commerce in the materials-intended to be 
used by Borsari’’. Like allegations are made 
with respect to Stocker with the added charge 
that the acts alleged were with intent to prevent 
performance of Stocker’s contract with Gaylord 
“with willful disregard of the consequent re- 
straint of the commerce of Gaylord’. 


There is the further allegation that pursuant 
to the conspiracy defendants and their co- 
conspirators have instigated and brought about 
a “boycott of beer brewed by Anheuser-Busch 

. . and of dealers in said beer throughout 
the United States’’, by distributing to members 
of labor organizations and to the public at large 
in many states and by published notices cir- 
culated interstate ‘‘denouncing Anheuser-Busch, 
Ine. as unfair to organized labor and calling 
upon all union members and friends of organized 
labor to refrain from purchasing and drinking 
said beer’’. 


We are concerned with the alleged activities 
of defendants, actua} or intended, only so far as 
they have an effect on commerce prohibited by 
the Sherman Act as it has been amended or 
restricted in its operation by the Clayton Act. 
The legality of the alleged restraint under the 
Sherman Act is not affected by characterizing 
the strike, as this indictment does, as ‘‘jurisdic- 
tional” 9r as not within the ‘‘legitimate object 
of a labor union’’. The restraints charged are 
of two types: One is that resulting to the com- 
merce of Anheuser-Busch, Borsari, Stocker and 
Gaylord from the peaceful picketing of the 
Anheuser-Busch premises, a part of which is 
leased to Gaylord, and the refusal of the 
Brotherhood to permit its members to work, and 
its prevention of its members from working (by 
what means other than picketing does not ap- 
pear) for Borsari and Stocker. The other is 
that resulting from the requests addressed to 
the public to refrain from purchasing Anheuser- 
Busch beer. 


It is plain that the first type of restraint is 
only that which is incidental to the conduct of a 
local strike and which results from closing the 
plant of a manufacturer or builder who ships 
his product in interstate commerce, or who pro- 
cures his supplies from points outside the state. 
Such restraints, incident to such a strike, upon 
the interstate transportation of the products or 
supplies has been repeatedly held by this Court, 
without a dissenting voice, not to be within the 
reach of the Sherman Anti- Trust Act. There 
is here no allegation in the case of any of the 
employers of any interference, actual or in- 
tended, by strikers with goods moving or about 
to be shipped in interstate commerce such as 


was last term so sharply presented and held not 


to be a violation of the Sherman Act in Apex 
Hosiery Co. v. Leader, 310 U. S. 469. 
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With respect to Borsari and Stocker the in- 
dictment does no more than charge a local . 
strike to enforce the jurisdictional demands upon 
Anheuser-Busch by the refusal of union mem- 
bers to work in the construction of buildings for 
Anheuser-Busch or upon its land, the work upon 
which, so far as appears, has not even begun. 
The restraint alleged is only that resulting from 
the ‘‘disregard’’ by the strikers of the stoppage 
of the movement interstate or the building mate- 
rials and the manufactured products of Gaylord 
consequent upon their refusal to construct the 
buildings.. Precisely as in Levering & Garriques 
Co. v. Morrin, 289 U. S. 103, where a local build- 
ing strike with like consequences was held not 
to violate the Sherman law, there is ,wanting 
here any fact to show that the conspiracy was 
directed at the use of any particular building 
material in the states of origin and destination 
or its transportation between them ‘‘with the 
design of narrowing or suppressing the inter- 
state market’’, each of which were thought to 
be crucial in Bedford Co. v. Stone Cutters Ass’n, 
274 U. S. 37, 46-47. See Apex Hosiery Co. v. 
Leader, supra, 506. 


As to the commerce of Anheuser-Busch and 
Gaylord, the indictment at most shows a con- 
spiracy to picket peacefully their premises and 
publicly to charge the former with.being unfair 
to organized labor, all with the intent to shut 
down the plant of Anheuser-Busch and to hinder 
and prevent the passage of persons and property 
to and from the premises and thus to restrain 
the commerce of Anheuser-Busch and Gaylord. 
There is also the allegation already noted that 
the refusal to work for Stocker will restrain the 
commerce of Gaylord, presumably because he 
will manufacture and ship less of his product if 
the proposed building is not completed. 


It is a novel proposition that allegations of 
local peaceful picketing of a manufacturing 
plant to enforce union demands concerning 
terms of employment accompanied by announce- 
ments that the employer is unfair to organized 
labor is a violation of the Sherman Act what- 
ever effect on interstate commerce may be in- 
tended to follow from the acts done. They, like 
the allegations here, show only such effect upon 
interstate commerce as may be inferred from 
the acts alleged and in any event such restraint 
as there may be is not shown to be more than 
that which is incidental to every strike causing 
a shutdown of a manufacturing plant whose 
product moves in interstate commerce or stop- 
ping building operations where the builder is 
using- materials shipped to him in interstate 
commerce. If the counts of the indictment which 
we are now considering make out an offense, 
then every local strike aimed at closing a shop 
whose products or supplies move in interstate 
commerce is, without more, a violation of the 
Shérman Act. They present a weaker case than 
those unanimously held by this Court not to 
involve violation of the Sherman Act in United 
Mine Workers v. Coronado Coal Co. (First Coro- 
nado Case), 259 U. S. 344; United Leather Work- 
ers v. Herkert, 265 U. S. 457; Levering & Gar- 
rigues Co. v. Morrin, supra, and see Coronado 
Coal Co. v. United Mine Workers (Second Coro- 
nado Case), 268 U. S, 295, 310. In any case there 
is no allegation in the indictment that the re- 
straint did or could operate to suppress competi- 
tion in the market of any product and so 
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dismissal of these counts is required by our de- 
cision in Apex Hosiery Co. v, Leader, supra. 

The second and only other type of restraint 
upon interstate commerce charged is the so- 
called ‘‘boycott’’ alleged to be by the publication 
of notices charging Anheuser-Busch with being 
unfair to labor and requesting members of the 
Union and the public not to purchase or use the 
Anheuser-Busch product. Were it necessary to 
a decision I should have thought that, since the 
strike against Anheuser-Busch was by its em- 
ployees and there is no intimation that there 
is any strike against the distributors of the 
beer, that the strike was a labor dispute between 
employer and employees within the labor pro- 
visions of the ‘Clayton Act as they were con- 
strued in Duplex Printing Press Co, v. Deering, 
supra. In that case § 20 of the Act, as the opin- 
ion of the Court points out, makes lawful the 
action of any person ! ‘‘ceasing to patronize... 
any party to such dispute’ or ‘‘recommending, 
advising or persuading others by peaceful and 
lawful means so to do.’’ - 


Be that as it may, it is a sufficient answer to 
the asserted violation of the Sherman Act, by 
the publication of such notices and requests, 
to point out that the strike was by employees 
of Anheuser-Busch; that there was no boycott of 
or strike against any purchaser of Anheuser- 
Busch beer by any concerted action or refusal to 
patronize him by the purchase of beer or other 
products supplied by him such as was con- 
demned in Loewe v. Lawlor, 208 U. S. 274, 300- 
307; cf. Apex Hosiery Co. v. Leader, supra, 
505; and finally that the publication, unaccom- 
panied by violence, of a notice that the employer 
is unfair to organized labor and requesting the 
public not to patronize him is an exercise of 
the right of free speech guaranteed by the First 
Amendment which cannot be made unlawful by 
act of Congress. See Thornhill v. Alabama, 310 
WLS 88:4 

I can only conclude that, upon principles 
hitherto recognized and established by the de- 
cisions of this Court, the indictment charges’no 
violation of the Sherman Act. 


[Dissenting Opinion] 


Mr. Justice Roberts: I am of opinion that 
the judgment should be reversed. 

The indictment adequately charges a con- 
spiracy to restrain trade and commerce with 
the specific purpose of preventing Anheuser- 
Busch from receiving in interstate commerce 
commodities and materials intended for use in 
its plant; of preventing the Borsari Corporation 
from obtaining materials in interstate commerce 
for use in performing a contract for Anheuser- 
Busch, and of preventing the Stocker Company 
from receiving materials in like manner for the 
construction of a building for the Gaylord Cor- 
poration. The indictment further charges that 


1 Appellees, being national and local officers 
of the Brotherhood and representing the em- 
ployees in the labor dispute with their employer, 
are ‘‘proximately and substantially concerned’’ 
as parties to an actual dispute and are, there- 
fore, entitled to the benefits of the Clayton Act. 
See Duplex Printing Press Co. v. Deering, supra, 
470, 471. 

1a OC, E. Stevens Co. v. Foster & Kleiser Co., 
No. 41, Oct. T, 1940. 


the conspiracy was to restrain interstate com- 
merce flowing from Missouri into other states 
of products of Anheuser-Busch and generally 
to restrain the interstate trade and commerce 
of the three corporations named.14 

Without detailing the allegations of the in- 
dictment, it is sufficient to say that they unde- 
niably charge a secondary boycott, affecting 
interstate commerce, 

This court, and many state tribunals, over a 
long period of years, have held such a secondary 
boycott illegal. In 1908 this court held such a 
secondary boycott, instigated to enforce the de- 
mands of a labor union against an employer, 
was a violation of the Sherman Act and could 
be restrained at the suit of the employer.? It 
is matter of history that labor unions insisted 
they were not within the purview of the Sher- 
man Act but this court held to the contrary. 
As a result of continual agitation the Clayton 
Act was adopted. That Act, as amended, be- 
came effective October 15, 1914.3 Subsequently 
suits in equity were brought to restrain sec- 
ondary boycotts similar to those involved in 
earlier cases. The contention was made tho. 
the Clayton Act exempted labor organizations 
from such suits. That contention was not sus- 
tained. . Upon the fullest consideration, this 
court reached the conclusion that the provisions 
of Section 20 of the Clayton Act governed not 
the substantive rights of persons and organiza- 
tions but merely regulated the practice accord- 
ing to which, and the conditions under which, 
equitable relief might be granted in suits of 
this character. Section 6 has no bearing on 
the offense charged in this case. 

This court also unanimously held that a con- 
spiracy such as is charged in the instant case 
renders the conspirators liable to criminal prose- 
cution by the United States under the anti-trust 
acts.® 

It is common knowledge that the agitation 
for complete exemption of labor unions from the 
provisions of the anti-trust laws persisted, 
Instead of granting the complete exemption de- 
sired, Congress adopted, March 23, 1932, the 
Norris-LaGuardia Act.6 The title and the. con- 
tents of that Act, as well as its legislative his- 
tory,? demonstrate beyond question that its 
purpose was to define and to limit the jurisdic- 
tion of federal courts sitting in equity. The Act 
broadens the scope of labor disputes as thereto- 
fore understood, that is, disputes between an 
employer and his employes with respect to 
wages, hours, and working conditions, and pro- 
vides that before a federal court can enter an 
injunction to restrain illegal acts certain pre- 
liminary findings, based on evidence, must be 
made. The Act further deprives the courts of 
the right to issue an injunction against the 
doing of certain acts by labor organizations or 
their members. Jt is unnecessary to detail the 
acts as to which the jurisdiction of a court of 


2 Loewe v. Lawlor, 208 U.S. 274. 

3 ¢, 323, 38 Stat. 730. 

4 Duplex Printing Press Co. v. Deering, 254 
U.S. 443; Bedford Cut Stone Co. v. Jowrneymen 
Stone Cutters Association, 274 U. S. 37. 

5United States v. Brims, 272 U. S. 549. 

6c, 90, 47 Stat. 70; 29 U. S. C. §§ 101-115. 

7S. Rep. No. 163, 72d Cong., Ist Sess., pp. 
7-8; H. Rep. No. 669, 72d Cong., 1st Sess., pp. 


2-3; 75 Cong. Rec, 5464, 5467. 
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equity is abolished. It is sufficient to say, what 
a reading of the Act makes letter clear, that the 
jurisdiction of actions for damages authorized 
by the Sherman Act, and of the criminal offenses 
denounced by that Act, are not touched by the 
Norris-LaGuardia Act. 

By a process of construction never, as I think, 
heretofore indulged by this court, it is now 
found that, because Congress forbade the issuing 
of injunctions to restrain certain conduct, it 
intended to repeal the provisions of the Sherman 
Act authorizing actions at law and criminal 
prosecutions for the commission of torts and 
crimes defined by the anti-trust laws. The doc- 
trine now announced seems to be that an indica- 
tion of a change of policy in an Act as respects 
one specific item in a general field of the law, 
covered by an earlier Act, justifies this court in 
spelling out an implied repeal of the whole of 
the earlier statute as applied to conduct of the 
sort here involved. I venture to say that no 


court has ever undertaken so radically to legis- 
late where Congress has refused so to do.® 

The construction of the act now adopted is 
the more clearly inadmissible when we remem- 
ber that the scope of proposed amendments and 
repeals of the anti-trust laws in respect of labor 
organizations has been the subject of constant 
controversy and consideration in Congress. In 
the light of this history, to attribute to Congress 
an intent to repeal legislation which has had a 
definite and well understood scope and effect for 
decades past, by resurrecting a rejected con- 
struction of the Clayton Act and extending a 
policy strictly limited by the Congress itself in 
the Norris-LaGuardia Act, seems to me a usurpa- 
tion by the courts of the function of the Congress 
not only novel but fraught, as well, with the 
most serious dangers to our constitutional sys- 
tem of division of powers. 

The Chief Justice joins in this opinion. 


* 


[56,092] The United States of America v. J. W. Gilliland, Ralph Gilliland, Fred A. 
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United States Supreme Court. No. 245. 


February 3, 1941., 


Appeal from the District Court of the United States for the Eastern District of Texas. 
Falsification of reports required to be filed under the “Connally Hot Oil” Act affords 


adequate basis for criminal proceedings under Section 35 of the Federal criminal code 
whose application is not limited to frauds upon the Government in pursuit of governmental 
operations or to cases involving pecuniary or property loss to the government but rather 
extends to false and fraudulent statements or representations when knowingly and will- 
fully used in documents or affidavits “in any matter within the jurisdiction of any depart- 


ment or agency of the United States”. 


The “Connally Hot Oil” Act did not repeal Section 35 of the Federal criminal code 
so far as the latter applies to affidavits, documents, etc, presented in relation to “hot oil”. 


Mr. Chief Justice HuGuHes delivered the 
opinion of the Court. 

The District Court sustained a demurrer 
to ten counts of an indictment and the 
Government appeals. 18 U.S. C. 682. 


[Falsification of Petroleum Reporis Charged] 


There were eleven counts in the indict- 
ment, the first of which, a conspiracy count, 
the District Court found good: The other 
counts now before us were based on Sec- 
tion 35 of the Criminal Code. 18 U. S. C. £0." 
Eight of these counts charged in substance 
that defendants had willfully caused to be 
made and used verified reports falsely and 
fraudulently stating the amount of petro- 
leum produced from certain oil wells, and 
the other two counts made a similar charge 
with. respect to verified reports as to the 
amount of petroleum received from certain 
producers. 


[Direct Appeal Held Proper] 


The District Court held that these sub- 
stantive counts did not state an offense 
under Section 35 of the Criminal Code as 
amended by the Act of June 18, 1934. 48 
Stat. 996. The court plainly rested its deci- 
sion upon its construction of the statute 
and hence direct appeal to this Court is 
properly brought. We are concerned only 
with the correctness of this construction 
and not with the mere interpretation of the 
indictment as a pleading. United Staies v. 
Patten, 226 U. S. 525, 535; United States 
v. Birdsall, 233 U. S. 223, 230; Untied States 
v. Kapp, 302 U. S. 214, 217; United States v. 
Borden Co., 308 U. S. 188, 195. 


[Provisions of Section 35 of the 
Criminal Codec] 


Section 35, as amended, makes it a crime 
knowingly and willfully to “make or cause 


’ The rule always heretofore followed in re- 
spect of implied repeal was recently expounded 
in an analogous situation in United States v. 
Borden Co., 308 U. S. 188, 198. 
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to be made any false or fraudulent state- 
ments or representations”, or to “make or 
use or cause to be made or used any false 
bill, receipt, voucher, roll, account, claim, 
certificate, affidavit, or deposition, knowing 
the same to contain any fraudulent or ficti- 
tious statement or entry, in any matter 
within the jurisdiction of any department 
or agency of the United States”. The re- 
ports containing the alleged false and fraud- 
ulent statements in this instance were charged 
to have related “to a matter within the 
jurisdiction of the Department of the Inte- 
rior, the Secretary of the Interior, and the 
Federal Tender Board No. 1, Kilgore, 


Texas”. 
[“Connally Hot Oil” Act} 


By the Act of February 22, 1935, 49 Stat. 
30, 31,? the so-called “Hot Oil’ Act, the 
transportation in interstate commerce from 
any State of “contraband oil” produced 
therein was prohibited, such oil being that 
“produced, transported, or withdrawn from 
storage” in excess of the amounts permit- 
ted under the laws of the State or regula- 
tions duly made by its agencies. The 
President was authorized to prescribe regu- 
lations for the enforcement of the Act, in- 
cluding the requirement of “reports, maps, 
affidavits, and other documents relating to 
the production, storage, refining, processing, 
transporting, or handling of petroleum and 
petroleum products”. Under this authority 
the President designated the Secretary of 
the Interior as his agent, and the latter pro- 
mulgated regulations which the President 
approved. There was thus set up Federal 
Tender Board No. 1, to be located at Kil- 
gore, Texas, for the East Texas Field and 
monthly reports on forms approved by the 
Secretary were required to be filed with 
the Board.” 


[Construction of Section 35 of the 
Criminal Code] 


If the provision of Section 35, under 
which the indictment is laid, be construed 
according to its literal and natural import, 
it is manifest that the statute covers the 
offenses charged in the substantive counts. 
The affidavits and reports, as described in 
the indictment, containing statements alleged 
to be false and fraudulent, were made and 
used in a matter within the jurisdiction of 
a department and agency of the United 
States. Nor can the statute be deemed to 
be invalid because of indefiniteness. The 
affidavits and reports required had_ been 
sufficiently described and the duty enjoined 
had been adequately defined. Any one pre- 


215 U.S. C. 715-715d. 

3 Executive Orders No. 6979, issued February 
28, 1935; No. 6980-B, Regulation XIV, approved 
March 1, 1935; No. 6980-C, approved March 1, 
1935. 


senting the, required affidavits and reports 
to the Board set up under the pertinent 
regulations was suitably charged with notice 


‘of the consequence of knowingly and will- 


fully including therein any false and fraudu- 
lent statements. 

Defendant’s contention, which the Dis- 
trict Court sustained, is that the broad 
language of the statutory provision: here 
involved should be restricted by construc- 
tion so as to apply only to matters of a 
nature similar to those with which other 
provisions of Section 35 deal, “such as claims 
against, rights to, or controveries about 
funds involved in ‘operations of the Govern- 
ment’”, that is, to matters in which the 
Government has some financial or proprie- 
tary interest. This contention is sourht to 
be supported by the doctrine of ejustem 
generis and the construction given to Sec- 
tion 35 prior to the amendment of 1934, and 
by reference to the incongruity of the pen- 
alty prescribed for violation of Section 35 
as contrasted with the penalty prescribed 
by the Act of February 22, 1935, to the 
enforcement of which the requirements in 
question were directed. Defendant also 
presents the contention, upon which the 
District Court did not pass, that the Act 
of February 22, 1935, was intended to cover 
the entire subject of the exclusion of “hot 
oil” from interstate commerce and conse- 
quently operated as a repeal of all other 
provisions dealing with that matter. 

Before the amendment of 1934, Section 
35, after referring to the presentation of 
claims against the Government which were 
known to be false or fraudulent, provided: 


“or whoever, for the purpose of obtaining or 
aiding to obtain the payment or approval of 
such claim, or for the purpose and with the 
intent of cheating and swindling or defrauding 
the Government of the United States, or any 
department thereof, or any corporation in which 
the United States of America is a stockholder, 
shall knowingly and willfully falsify or conceal 
or cover up by any trick, scheme, or device a 
material fact, or make or cause to be made any 
false or fraudulent statements or representa- 
tions, or make or use or cause to be made or 
used any false bill, receipt, voucher, roll, ac- 
count, claim, certificate, affidavit, or deposition, 
knowing the same to contain any fraudulent or 
fictitious statement or entry; ... shall be fined 
not more than $10,000 or imprisoned not more 
than ten years, or both’’.4 

Distinguishing that provision from _Sec- 
tion 37, the conspiracy section of the Crim- 
inal Code which by its terms extended 
broadly to every conspiracy “to defraud 
the United States in any manner or for 
any purpose”, this Court held that Section 


440 Stat. 1015. 


5 See Haas v. Henkel, 216 U. S. 462, 479; Ham- 
merschmidt v. United States, 265 U. S. 182; 188. 


q 56,092 


374 Court Decisions 
U. S. v. Gilliland, et al. 


35 which used the word “defrauding” in 
connection with “cheating and swindling” 
should be construed “as relating to the 
fraudulent causing of pecuniary or property 
loss” to the government. And that mean- 
ing was deemed to be emphasized by the 
context found in other provisions of Section 
35. United States v. Cohn, 270 U. S. 339, 
346, 247. 

The Act of June 18, 1934,° amended Sec- 
tion 35 so that in place of the portion 
quoted above there were substituted these 
words: 


“or whoever shall knowingly and willfully 
falsify or conceal or- cover up by any trick, 
scheme, or device a material fact, or make or 
cause to be made any false or frudulent state- 
ments or representations, or make or use or 
cause to be made or used any false bill, receipt, 
voucher, roll, account, claim, certificate, affi- 
davit, or deposition, knowing the same to con- 
tain any fraudulent or fictitious statement or 
entry, in any matter within the jurisdiction of 
any department or agency of the United States 
or of any corporation in which the United States 
of America is a stockholder; shall be 
fined”’ etc. 


The amendment eliminated the words 
“cheating and swindling” and broadened the 
provision so as to leave no adequate basis 
for the limited construction which had pre- 
viously obtained. The statute was made to 
embrace false and fraudulent statements or 
representations where these were knowingly 
and willfully used in documents or affidavits 
‘Sn any matter within the jurisdiction of 
any department or agency of the United 
States”. In this, there was no restriction 
to cases involving pecuniary or property 
loss to the government. The amendment 
indicated the congressional intent to protect 
the authorized functions of governmental 
departments and agencies from the perver- 
sion which might result from the deceptive 
practices described. We see no reason why 
this apparent intention should be frustrated 
by construction. 


[Rule of Ejustem Generis] 


The rule of ejustem generis is a familiar 
and useful one in interpreting words by 
the association in which they are found, 
but it gives no warrant for narrowing alter- 
native provisions which the legislature has 
adopted with the purpose of affording added 
safeguards. “The rule of ‘ejustem generis’ 
is applied as an aid in ascertaining the in- 
tent of the legislature, not to subvert it 


® 48 Stat. 996. 

748 Stat. 195, 200. 

5 See letter of the Secretary of the Interior to 
the Chairman of the Judiciary Committee of the 
Senate dated February 7, 1934. S. Rep. No. 
288, 73d Cong., 2d sess.; 78 Cong. Rec., Pt. 3, 
Dp. 2859. See also, H. Rep. No. 829, 73d Cong., 
2d sess. 
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when ascertained”. Texas v. United States, 


292 U. S. 511, 534. 


[Legislative History of Section 35] 


If the language of the amended section 
could be deemed ambiguous, the legislative 
history of the amendment would dispel any 
doubt as to the congressional purpose. 
Legislation had been sought by the Secre- 
tary of the Interior to aid the enforcement 


of laws relating to the functions of the De- . 


partment of the Interior and, in particular, 
to the enforcement of regulations under 
Section 9(c) of the National Industrial Re- 
covery Act of 1933" with respect to the 
transportation of “hot oil”. -The Secre- 
tary’s effort was due, as he stated, to the 
lack of a law under which prosecutions 
might be had “for the presentation of false 
papers’.® The bill which was passed by 
Congress, however, was amended in its final 
stages so as to require “intent to defraud 
the United States’”.® This bill was returned 
by the President without his approval for 
the reason that the offense as defined was 
covered by existing law which provided for 
more severe punishment than that proposed 
by the bill*®° Another measure was then 
proposed by the Secretary of the Interior 
which would obviate these objections and 
accomplish the purpose of reaching the 
presentation of false papers in relation to 
“hot oil”. <A bill was then passed and 
approved which included, with other amend- 
ments of Section 35, the provision now be- 
fore us, omitting the limiting words which 
had been deemed to make the former pro- 
vision applicable only to cases where pecu- 
niary or property loss to the government 
had been caused.* The report of the Judi- 
ciary Committee of the Senate stated that 
the amendment in question had been pro- 
posed by the Department of the Interior 
with the purpose “of reaching a large num- 
ber of cases involving the shipment of ‘hot’ 
oil, where false papers are presented in con- 
nection therewith’’.” 

The fact that the Secretary of the Inte- 
rior was then seeking aid in the enforcement 
of Section 9(c) of the National Industrial 
Recovery Act, which this Court later found 
to be invalid (Panama Refining Company v. 
Ryan, 293 U. S. 388), in no way affects the 
present application of the statute. Its pro- 
visions were not limited to the enforcement 
of Section 9(c) of the National Industrial 
Recovery Act but were enacted with appro- 


® 78 Cong. Rec., Pt. 4, pp. 3724, 3725; Pt. 6, p. . 


5746. 
1078 Cong. Rec., Pt. 6, p. 6778. 
1178 Cong. Rec., Pt. 10, pp. 11270, 11271; Pt. 
11, p. 11513. Act of June 18, 1934, 48 Stat. 996. 
1228, Rep. No. 1202, 73d Cong., 2d sess. 
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priate breadth so that they at once applied 
to the presentation of affidavits, reports, etc., 
required by the subsequent Act of Feb- 
ruary 22, 1935, and the regulations duly 
prescribed thereunder. 


[Penalties] 


In the light of the text of the Act of 1934, 
amending Section 35, and its legislative his- 
tory, it is also clear that the fact that the 
penalty prescribed by Section 35 was greater 
than that fixed by the Act of February 22, 
1935, has no significance in. connection with 
the construction and opiceeed of the for- 
mer. The matter of penalties lay within 
the discretion of Congress. Section 35 cov- 
ered a variety of offenses and the penalties 
prescribed were maximum penalties which 
gave a range for judicial sentences according 
to the circumstances and gravity of par- 
ticular violations. 


[“Connally’ Act Not a Repealer of 
Section 35] 


Similarly lacking in merit is the conten- 
tion that the Act of February 22, 1935, 
operated to repeal Section 35 as amended 
in 1934, so far as the latter applied to affi- 


davits, documents, etc., presented in relation 
to “hot oil”. There was no express repeal 
and there was no repugnancy in the subject 
matter of the two statutes which would 
justify an implication of repeal. The Act 
of 1934, with its provision as to false and 
fraudulent papers, has its place as a fitting 
complement to the Act of 1935 as well as 
to other statutes under which, in connection 
with the authorized action of governmental 
departments or agencies, the presentation 
of affidavits, documents, etc., is required. 
There is no indication of an intent to make 
the Act of 1935 a substitute for any part of 
the provision in Section 35. See Posados v. 
National City Bank, 296 U. S. 497, 503, 504; 
United States v. Borden Company, 308 U. S. 
188, 198, 199. 


[Judginent Reversed] 


The judgment sustaining the demurrer to 
counts 2 to 11, inclusive, is reversed and the 
cause is remanded to the I™isirict Court for 
further proceedings in coniormity with this 
Opinion. 

It is so ordered. 

Mr. Justice MurpHy took no part in the 
consideration and decision of this case. 


[f 56,093] United States of America v. Fox West Coast Theatres, et al. 
United States District Court for the Southern District of California, Central Division. 


Equity No. Y-38-H. November 27, 1940. 


The provisions of a consent decree entered November 16, 1932, in an action under 


the Sherman Anti-Trust Act enjoining defendant members of the motion picture industry 
from enforcing or attempting to enforce any uniform plan of zoning or clearance, are 
ordered suspended as to the defendants named herein as long as the provisions of a 
consent decree relating to arbitration cf zoning or clearance disputes, entered November 
20, 1940, in the United States District Court for the Southern District of New York, and 


bindifig upon the defendants herein, remain in effect. 


Thurman Arnold, Assistant Attorney General, Harold F. Collins, and Robert E. Sher, 
Special Assistants to the Attorney General, William Fleet Palmer, United States Attorney 
for the Southern District of California, Attorneys for the United States. 


Newlin & Ashburn, by A. W. Ashburn; Alfred Wright and Gordon Hall, Jr., by 
Alfred Wright; O’Melveny & Myers. by Homer I. Mitchell; Loeb & Loeb, by Herman F. 
Selvin; Freston & Files, by Arthur Freston, Attorneys for the Defendants. 


Before BEAUMONT, District Judge. 


Decree 


The defendants, Fox West Coast Thea- 
tres Corporation (successor in interest to 
Fox West Coast Theatres), Twentieth Cen- 
tury-Fox Film Corporation (formerly Fox 
Film Corporation), Paramount Pictures, 
Inc., (formerly Paramount Publix Corpora- 
tion), Loew’s, Incorporated (successor to 
Metro-Goldwyn-Mayer Distributing Corpo- 
ration), and Vitagraph, Inc., having moved 


for a modification of the consent decree 
heretofore entered in this action in this 
Court on November 16, 1932; and it appear- 
ing to the Court, 
(1) that the defendants, or their predecessors 
in interest, were parties to said consent decree; 
(2) that in a certain action instituted in the 


. District Court of the United States for the South- 


ern District of New York, in which United 
States of America was petitioner and ‘certain 
of the above named defendants, among others, 
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were defendants, entitled “United States of 
America v. Paramount Pictures, Inc., et al.’’ a 
consent decree (hereinafter referred to as the 
“(New York decree’’) was entered in said Dis- 
trict Court of the United States for the Southern 
District of New York on the 20th day of Novem- 
ber, 1940; that said New York decree, a certified 
copy of which is filed herewith, was consented 
to by United States of America and was con- 
sented to or is binding upon the above named 
defendants; that said New York decree provides 
among other things for the arbitration of cer- 
tain controversies between exhibitors and the 
defendants arising in the United States; and 
(3) that United States of America, by its 
counsel, has consented to such modification. 


After hearing counsel for United States 
of America and for each of the above named 
defendants, and due deliberation having 
been had, it is 

Ordered, Adjudged and Decreed That: 

As long as the provisions of Section VIII 
of said New York decree remain in effect, 
the provisions of said consent decree en- 
tered in this Court on November 16, 1932, 
shall be and hereby are suspended as to the 
defendants named herein and their succes- 
sors. 


[ 56,094] The United States of America v. West Coast Theatres, Incorporated, et al. 
United States District Court for the Southern District of California, Central Division. 


Equity No. S-10-C. November 27, 1940. 


The provisions of a consent decree entered August 21, 1930, in an action under th 


Sherman Anti-Trust Act enjoining defendant members of the motion picture industry 
from enforcing or attempting to enforce alleged unreasonable and discriminatory clear- 
ance schedules are ordered suspended as to the defendants named herein as long as the 
provisions of a consent decree relating to the arbitration of disputes as to clearances, 
entered November 20, 1940, in the United States District Court for the Southern District 
of New York, and binding upon the defendants herein, remain in effect. 


The order also provides that any independent exhibitor shall have the right to arbi- 
trate under the system provided for in the New York decree, controversies with respect to 
first and second run and first suburban run exhibition in Los Angeles and first run exhibi- 
tion in other cities in the southern half of California. 


Thurman Arnold, Assistant Attorney General, Harold F. Collins and Robert E. Sher, 
Special Assistants to the Attorney General, William Fleet Palmer, United States Attorney 
for the Southern District of California, Attorneys for the United States. 


Newlin & Ashburn, by A. W. Ashburn; Alfred Wright and Gordon Hall, Jr., by 
Alfred Wright; O’Melveny & Myers, by Homer I. Mitchell; Loeb & Loeb, by Herman 
Selvin; Freston & Files, by Arthur Freston; Mitchell, Silberberg, Roth & Knupp, by 
Guy Knupp, Attorneys for the Defendants. 


Before BEAuMmonrT, District Judge. 


Decree 


The defendants, Fox West Coast Thea- 
tres Corporation (successor in interest to 
Fox West Coast Theatres, erroneously sued 
herein as West Coast Theatres, Incorpo- 
rated), Twentieth Century-Fox Film Corpo- 
ration (formerly Fox Film Corporation), 
Paramount Pictures Inc. (formerly Para- 
mount Famous Lasky Corporation), Loew’s, 
Incorporated (successor to Metro-Goldwyn- 
Mayer Distributing Corporation), Warner 
Bros. Pictures, Inc. (individually and as 
successor to First National Pictures, Inc.), 
Vitagraph, Inc., and RKO Radio Pictures, 
Inc. (successor in interest to Pathe Ex- 
change, Inc.) having moved for a modifica- 
tion of the consent decree heretofore entered 
in this action in this Court on August 21, 
1930; and it appearing to the Court, 

(1) that the defendants, or their predecessors 
in interest, were parties to said consent decree; 
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(2) that in a certain action instituted in the 
District Court of the United States: for the 
Southern District of New York, in which United 
States of America was petitioner and certain of 
the above named defendants, among others, were 
defendants, entitled “United States of America 
v. Paramount Pictures Inc., et al.”? a consent 
decree (hereinafter referred to as the ‘‘New 
York decree’’) was entered in said District Court 
of the United States for the Southern District 
of New York on the 20th day of November, 1940; 
that said New York decree, a certified copy of 
which is filed herewith, was consented to by 
United States of America and was consented to 
or is binding upon the above named defendants; 
that said New York decree provides among other 
things for the arbitration of certain contro- 
versies between exhibitors and the defendants 
arising in the United States, including the south- 
ern half of the State of California; and 


(3) that the United States of America, by its 
counsel, has consented to such modification. 
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After hearing counsel for United States 
of America and for each of the above named 
defendants, and due deliberation having 
been had, it is : 


Ordered, Adjudged and Decreed That: 


As long as the provisions of Section VIII 
and X of said New York decree remain in 
effect, the provisions of Paragraphs 3, 4(a), 
(b) and (d), 5(a), (b), (d), (e) and (f) and 
6 of said consent decree entered in this 
Court on August 21, 1930, shall be and here- 
by are suspended as to the defendants named 
herein and their successors in interest, and 


neal 

1, Any independent (i.e., unaffiliated) ex- 
hibitor shall have the right to arbitrate under 
the arbitration system provided for in the New 
York decree controversies subject to arbitration 
under Section X of said New York decree with 
respect to first and second run and first sub- 
urban run exhibition in the City of Los Angeles, 
California, and first run exhibition in other 
cities and towns in the southern half of Califor- 
nia, without regard for the number of theatres 


owned or operated by such independent ex- 
hibitor. : 

2. Any independent exhibitor who has a right 
under Section 1 hereof to institute an arbitra-: 
tion proceeding may do so at any time after 
the establishment of the arbitration system pro- 
vided for in said New York decree. No award 
entered in any such arbitration shall be effective 
prior to September 1, 1941, but any such award 
may affect then existing franchises, or licenses 
entered into pursuant to then existing fran- 
chises, between parties bound .by this decree, 
who are parties to such arbitration. 

3. No party to this decree or successor in 
interest thereto, and no officer, director, agent 
or employee of any such party or successor, 
shall be deemed to have violated any provision 
of this decree unless such party or its successor 
in interest refuses to arbitrate as provided here- 
in a dispute or controversy which is subject to 
arbitration under Section 1 hereof but is not 
subject to arbitration under the New York de- 
cree, or fails or refuses to abide by and perform 
a final award for damages made and entered 
therein in the manner provided in Section X 
of the New York decree. 


[f] 56,095] R.. Lyle Schill, trading as Schill’s Book Shop v. The Remington Putnam 


Book Company, a body corporate. 


Maryland Court of Appeals. No. 47. January 3, 1941. The Baltimore Daily Record 


of January 28, 1941, page 3. 


Copyrighted books are commodities within the meaning of the Maryland Fair Trade 
Act and a judgment enjoining sales of copyrighted books at prices below those stated 


in a fair trade contract is affirmed. 


[Question for Decision] 


MITcHELL, J.: Both the appellant and ap- 
pellee in this case are booksellers engaged 
in that line of trade in the city of Balti- 
more; and this appeal is from an order 
of the Circuit Court No? 2 of that city, 
overruling the appellant's demurrer to the 
appellee’s bill of complaint. The basic 
question raised is whether the Fair Trade 
Act, as embodied in Sections 102 to 110, 
inclusive, of Article 83 of the Annotated 
Code of Maryland (1939), is applicable to 
copyrighted books. 


[Fair Trade Contract] 


The bill of complaint alleges that pur- 
suant to the provisions of the Act the ap- 
pellee, on November 10, 1939, entered into 
a contract, to take effect as of November 
1, 1939, with Simon & Schuster, Inc., of 
New York, a publisher engaged in publish- 
ing and selling books, that the appellee 
during the life of the contract would not 
advertise, offer for sale or sell to any con- 
sumer, at less than the fair trade price, any 
books bearing the publisher’s trade mark, 
brand or name; it being agreed that the 
publisher would stipulate a minimum resale 
price to the consumer in compliance with 


the Fair Trade Act of this State, in the 
publisher’s current monthly catalog, and 
that all books contained in said catalog 
were to be Sold at the fair trade price, with 
exceptions as follows: (a) books sold for 
circulating or public service purposes and 
not for resale; (b) charitable, religious or 
educational purposes at not less than 25% 
below the fair trade price; (c) sales to book 
clubs; (d) government agencies; (e) mail 
order houses selling exclusively by mail; 
and (f) miscellaneous sales not generally 
intended for resale by the purchasers. It 
is further alleged that the appellant was 
cognizant of the fact that the appellee had 
entered into the contract referred to, and 
of the terms and conditions thereof, includ- 
ing the established fair trade price to the 
consumer; and moreover, that in spite of the 
fact that the appellant had been repeatedly 
requested to desist from violations of said 
contract, he has nevertheless violated the 
terms thereof, contrary to the provisions of 
said Act; the specific complaint being that 
the appellant on January 30, 1940, sold to an 
ultimate consumer a book entitled “Art 
Masterpieces” for the sum of $8.50, whereas 
the minimum consumer’s price fixed by said 
contract was $10. Alleging also that the 
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appellee is without redress in law, the prayer 
for relief is that the appellant be temporarily 
and permanently enjoined and restrained 
from violating said contract. 


[Valtdity of Fair Trade Act] 


The Fair Trade Act, as adopted in this 
State by Chapter 239 of the Acts of 1937, 
differs but little, if any, from similar legis- 
lation now in force in nearly every State 
in the Union. And it may be added that as 
far as our investigation goes, wherever the 
constitutionality of the several State statutes 
has been challenged, they have been sus- 
tained by the appropriate Court of last re- 
sort. So also the validity of such legislation 
has been sanctioned by the Supreme Court 
of the United States. Old Dearborn Dis- 
tributing Co. v. Seagram Distillers Corp., and 
McNeil v. Joseph Trainer Corp., 299 U. S. 
183, 81 L. Ed. 109; Pep Boys, etc., v. Pyrotl 
Sales Co., and Kunsman v. Max Factor & Co., 
299 U.S. 198, 81 I. Ed. 122. 

In line with the judicial trend above indi- 
cated, this Court in the recent case of Gold- 
smith v. Mead Johnson & Co., 176 Md. 682, 
— A. —, has upheld the constitutionality of 
the Maryland -Fair Trade Act; it being in 
that case, inter alia, contended that the Act 
was in conflict with (a) Articles 23 and 41 
of the Declaration of Rights of this State, 
and (b) the 14th Amendment to the Consti- 
tution of the United States. So far, there- 
fore, as the Act adopted in this State is 
concerned, the same is a valid exercise of 
legislative power, and in brief, authorizes 
and sanctions contracts establishing mini- 
mum retail prices on commodities which 
bear the trade mark, brand or name of the 
producers or distributors, and which are 
in free and open competition with “com- 
modities of the same general class produced 
or distributed by others.” It therefore fol- 
lows that anyone who willfully and know- 
ingly advertises, offers for sale or sells any 
commodity at less than the price stipulated 
in any contract entered into pursuant to the 
provisions of the Act, whether such person 
is or is not a party to such contract, is en- 
gaged in unfair competition, and is subject 
to suit on the part of any person damaged 
thereby. 


[Applicability of Act to Copyrighted Books| 


Without challenging the constitutionality 
of the Act, the appellant contends that it 
cannot and does not cover copyrighted 
books. Furthermore, it is submitted that 
regardless of the conclusion of the Court 
as to the main controversial question in- 
volved, the instant contract, upon which the 
bill of complaint is based, contains no 
proper stipulation as to price, and that its 
terms are so uNcertain, inequitable and un- 
fair, and embrace such unreasonable exemp- 
tions. as to preclude its enforcement in a 
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Court otf equity. . 

As indicated, itis contended by the appel- 
lant that notwithstanding the Act, by its 
express terms, includes “publishers,” it is 
not intended’ to apply to copyrighted books 
distributed by publishers, for the alleged 
reason that such type of books are not 
“commodities” within the meaning of that 
term as used in the Act; and that in any 
event, because it deals with contracts relat- 
ing to “commodities” in “free and open 
competition with commodities of the same 
general class produced or distributed by 
others,” one copy of a literary work cannot 
be in competition with another copy of the 
same book. The Act defines “commodity” 
as “any subject of commerce”; and while 
the word “commerce” in itself is a broad 
term, its ordinary meaning, as applied to 
trade, is the exchange of goods or property 
of any kind for money, or for other goods or 
property. Under such definition there can 
be no doubt that a book, as physical prop- 
erty, is an article adapted to commerce. 
However, the Act goes further, and de- 
clares what type of contract fixing resale 
prices, between the producer (or publisher) 
and one buying for the purpose of resale, 
may be enforced as against either a party 
to the contract or a non-signatory thereto; 
and provides that the contract must relate 
to commodities in “competition” with other 
like commodities. A book, then, to be sub- 
ject to the provisions of the Act, must be 
found to be in competition; but in competi- 
tion with what? Competition implies a 
struggle for advantage between two or more 
forces each possessing in substantially sim- 
ilar if not identical degree, certain charac- 
teristics essential to the contest; and as 
used in political economy, is thus defined in 
Funk & Wagnalls’ dictionary: ‘An inde- 
pendent endeavor of two or more persons 
to obtain the business patronage of a third 
by offering more advantageous terms as an 
inducement to secure trade.” 


Reverting for the moment to the reason 
for the enactment of fair trade legislation, it 
will be observed that it is designed to pro- 
tect commodities subject to trade whch, 
independent of their physical value, embody 
a trade mark, brand or copyright, which is 
recognized by governmental agencies as a 
valuable property right vested by law in the 
inventor or author as a reward for genius. 
At common law a general restraint upon 
alienation is ordinarily invalid. “The right 
of alienation is one of the essential incidents 
of a right of general property in movables, 
and restraints upon alienation have been 
generally regarded as obnoxious to public 
policy, which is best subserved by great 
freedom of traffic in such things as pass 
from hand to hand. General restraints in 
the alienation of articles, things, chattels, 
except when a very special kind of. property 
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is involved, such as a slave or an heirloom, 
have been generally held void. ‘If a man,’ 
says Lord Coke, in 2 Coke on Littleton, 
Sec. 360, ‘be possessed * * * of a horse or 
of any other chattel, real or personal, and 
give or sell his whole interest or property 
therein, upon condition that the donee or 
vendee shall not alien the same, the same 
is void, because the whole interest and prop- 
erty is out of him, so as he hath no possi- 
bility of a reverter; and it is against the trade 
and traffic and bargaining and contracting 
between man and man.’” Dr. Miles Med. 
Co. v. John D. Park & Sons-€o., 220 U. S. 
373, 404, 55 L. Ed. 502. It should be borne 
in mind that the Act is not designed to deal 
with the commodity qua commodity, but 
with a commodity identified by a copyright 
belonging to the publisher; and the essence 
of the statutory violation consists not in the 
bare disposition of the commodity, but in 
the forbidden use of the copyright in ac- 
complishing such disposition. As stated by 
Mr. Justice Sutherland in Old Dearborn Dis- 
tributing Co. v. Seagram Distillers Corp., 
supra: “The primary aim of the law is to 
protect the property, namely, the good will, 
of the producer, which he still owns. The 
price restriction is adopted as an appropri- 
ate means to that perfectly legitimate end 
and not as an end in itself. Appellants here 
acquired the commodity in question with 
full knowledge ot the then existing restric- 
tion in respect of price which the producer 
and wholesale dealer had imposed, and, of 
course, with presumptive if not actual 
knowledge of the law which authorized the 
restriction. Appellants were not obliged to 
buy; and their voluntary acquisition of the 
property with such knowledge carried with 
it, upon every principle of fair dealing, as- 
sent to the protective restriction, with con- 
sequent liability * * * by which such ac- 
quisition was conditioned. * * * We are 
here dealing not with a commodity alone, 
but with a commodity plus the brand or 
trade mark which it bears as evidence of 
its origin and of the quality of the com- 
modity for which the brand or trade mark 
stands. Appellants own the commodity; 
they do not own the mark or the good will 
that the mark symbolizes. And good will 
is property in a very real sense, injury to 
which, like injury to any other species of 
property, is a proper subject for legislation. 
Good will is a valuable contributing aid to 
business, sometimes the most valuable con- 
tributing asset of the producer or distributor 
of commodities, and distinctive trade marks, 
labels and brands are legitimate aids to the 
creation or enlargement of such good will. 
* * * The ownership of the good will re- 
mains unchanged notwithstanding the com- 
modity has been parted with.” . 

In other words, the Act now before us is 
designed to sustain the minimum price fixed 


by a contract entered into in accordance 
with ‘its provisions,- upon the commodity 
covered by its terms; and, varying from the 
normal course of trade, prohibits the pur- 
chaser or owner of a commodity which 
bears, or the label or container of which 
bears, the trade mark, brand or name of the 
producer or distributor of such commodity, 
from reselling the same below such estab- 
lished minimum price to a consumer. The 
Act therefore interferes with normal trade in 
the indicated commodities solely for the 
purpose of protecting the good will of the 
producer or distributor; and when applied 
to the facts in the instant case, proceeds 
upon the theory that the retail sale of a 
copyrighted book at less than the price fixed 
by the owner of the copyright, is an assault 
upon the good will, and constitutes what the 
statute denominates unfair competition. 
Warehouse v. Burley Tobacco Growers’ 
Co-op. Marketing Assn. 276 U. S. 71, 72 
L.Ed: 473: : 


In American Tobacco Co. v. Werckmeister, 
207 U. S. 284, 52 L. Ed. 208, 12 Ann. Cas. 
595, it is said: “A copyright, as the term 
imports, involves the right of publication 
and reproduction of works of art or litera- 
ture. A copyright, as defined by Bouvier’s 
Law Dictionary, Rawls’ Ed., Vol. 1, p. 436, 
is: ‘The exclusive privilege. secured ac- 
cording to certain legal forms, of printing, 
or otherwise multiplying, publishing, and 
vending copies or certain literary. or artistic 
productions. * * * The foundation of all 
rights of this description is the natural do- 
minion which everyone has over his own 
ideas, the enjoyment of which, although 
they are embodied in visible forms or char- 
acters, he may, if he chooses, confine to him- 
self or impart to others.’ That is, the law 
recognizes the artistic or literary produc- 
tions of intellect or genius, not only to the 
extent which is involved in dominion over 
and ownership of the thing created, but also 
the intangible estate in such property which 
arises from the privilege of publishing and 
selling to others copies of the thing pro- 
duced.” 

In a recent publication entitled: “Price 
Control Under Fair Trade Legislation,” by 
E. T. Grether, professor of economics at 
the University of California, it is said: “The 
intrinsic characteristics of books and the 
simplicity of the organization of the trade 
make them peculiarly susceptible to resale 
price control. Books are true proprietary 
products with legal rights or ownership pro- 
tected by copyrights. Within a given print- 
ing each copy of a given book duplicates 
exactly every other copy. The sale of books, 
like the sale of magazines and newspapers, 
is much more dependent upon time factors 
than is the sale of many commodities. * * * 
It is because dealers often guide the selec- 
tion of books that the use of books as 
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leaders so greatly perturbs the publishers. 
When a given title is cut heavily by, say, 
a department store, the regular booksellers 
may, and often do, exercise their powers 
as counsellors to swing business into other 
channels.” . 

If the reading public bought books gen- 
erally without regard to titles or subject 
matter, undoubtedly price variations tending 
to encourage the purchase of the cheaper 
volumes would justify a description of the 
situation as one of competition. But the 
classical student originally bent on securing 
a copy of Plato’s ‘Republic’ would not 
shift his choice to a detective story, merely 
because the latter could be obtained for less 
money. Nor would the civil engineer, seek- 
ing a text-book on water supply, purchase 
a theological treatise as an alternative to ex- 
pending a larger sum for the technical work 
desired. It follows, therefore, that if it is 
to be said that competition, as defined in the 
Act, exists in the bookselling business, it 
must be found in connection with books 
of almost, if not entirely, identical contents. 

Chief Justice Marshall said long ago, in 
Grant v. Raymond, 6 Pet, 218, 8 L. Ed. 376: 
“To promote the progress of useful arts is 
the interest and policy of every enlightened 
government. It entered into the views of 


the framers of our Constitution, and the 
power to promote the progress of science 
and useful arts, by securing for limited 
times to authors and inventors, the exclusive 
right to their respective writings and dis- 
coveries, is among those expressly given 
by Congress, * * * It is the reward stipu- 
lated for the advantages derived by the 
public from the exertions of the individual, 
and is intended as a-stimulus to those exer- 
tions. dhe laws which are passed to give 
effect to this purpose ought, we think, to 
be construed in the spirit in which they 
have been made, and to execute the con- 
tract: fairly on the part of the United States, 
where the full benefit has been actually 
received, if this can be done without transcend- 
ing the intention of the statute, or counte- 
nancing ‘acts which are fraudulent or may 
prove mischievous. The public yields noth- 
ing which it has not agreed to yield; it re- 
ceives all which it has contracted to receive. 
The full benefit of the discovery after its 
enjoyment by the discoverer for fourteen 
years is preserved, and for his exclusive 
enjoyment of it during that time the public 
faith is pledged.” 


[Price Maintenance Legislation] 


Time has not dimmed the wisdom and 
justice of that comment, and the Fair Trade 
Act is but evidence of the legislative intent 
to reaffirm it, and give to it practical effect, 
in this State at this late date. In line with 
similar legislation, which, as has been noted, 
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has been adopted by many States of the. 
Union in recent years, its enactment in 
Maryland followed swiftly in the wake of 
the passage of the Tydings-Miller amend- 
ment to the Sherman Anti-Trust Act (15 
U. S.C. A,, Sec. 1, as amended August 15, 
1937). 

The obvious purpose of that amendment 
was to strengthen the principle of fair trade 
legislation as an economic policy, by 
removing barriers incident to interstate com- 
merce in so far as the same affected com- 
modities bearing the trade mark, brand or 
name of the producer or distributor of com- 
modities in free and open competition with 
commodities of the same general class pro- 
duced by others. 

We are not unmindful of the fact that 
in the instant case counsel for the appellant, 
while apparently conceding the wisdom of 
fair-trade legislation as an economic princi- 
ple, nevertheless urge that with respect to 
copyrighted books, the only competition is 
the price competition that may be offered 
by other sellers of the same book; and that 
if the statute permits price-fixing of such 
books, all competition is at an end and the 
public suffers. In that event, they contend 
that the reasoning upon which the validity 
of the Act was sustained by this Court, 


would no longer apply, because under the 
facts incident to the case at bar, the cre- 
ation of “an unreasonable monopoly” would 
be permitted. 

That contention, however, entirely ignores 
the fact that, in innovation of the common 
law, the Congress of the United States, in 
the exercise of its constitutional power, has 
enacted copyright and patent laws, to the 
end that authors and inventors may have, 
for limited periods, monopolies in the own- 
ership and disposition of the subject of the 
copyright or patent. The legal remedy af- 
forded in cases like the one now before us 
is not derived from powers acquired as an 
incident to the monopoly granted under the 
copyright law; it emanates from the Act 
of the Legislature permitting suits of the 
nature indicated to be maintained, and we 
are not disposed to restrict the protection 
accorded “publishers” as contemplated by 
the Act, to that of limiting their activities 
with respect to maintaining fair trade prices, 
to uncopyrighted books only. 


We have found no adjudicated case, and 
none has been referred to us, in which the 
question whether copyrighted books may 
logically be the subject of competition, has 
been directly decided. But in Straus v. 
American Publishers’ Assn.. 177 N. Y. 473, 
69 N. E. 1107, it is interesting to note that 
as early as 1904 the question of competi- 
tion in sales of copyrighted books was 
raised, and that while that case was de- 
cided upon grounds other than the one now 
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before us, the principle of. the right of a 
copyright owner to maintain a minimum 
price with respect to the subject of the 
copyright was approved. It is also noted 
that in the case of Doubleday, Doran & Co. 
v. R. H. Macy & Co., 269 N. Y. 272, 199 
N. E. 409, 103 A. L. R. 1325, a New York 
statute substantially similar to the Mary- 
land Fair Trade Act was declared uncon- 
stitutional by the Court of Appeals of New 
York; and that subsequently, because of the 
decision in the case of Old Dearborn Dis- 
iributing Co. v. Seagram Distillers Corp., 
supra, the New York Court overruled its 
former decision and declared its State stat- 
ute constitutional. Bourjois Sales Corp. v. 
Dorfman, 273 N. Y. 167, 7 N. E. (2d) 30. 

At least since the passage of the Tydings- 
Miller amendment to the Sherman Anti- 
Trust Act, supra, it can no longer be seriously 
contended that a fair trade act such 
as the Maryland statute now before us, is 
in conflict with the Sherman Anti-Trust 
Act forbidding contracts and combinations 
in restraint of trade with respect to inter- 
state commerce. Old Dearborn Dis. Co. v. 
Seagram Distil. Corp., supra; Pep Boys v. 
Pyrotl, supra; Goldsmith v. Mead Johnson 
Co,, supra, and cases cited. 

[Contract Held Vahd] 


Finally it is urged by the appellant: (a) 
That the contract between the publisher 
and bookseller, the appellee, is void in that 
the exemptions in said contract are in vio- 
lation of the Maryland Fair Trade Act; and 
(b) that the instant contract does not com- 
ply with said Act, in that it provides that 
the buyer will not resell the commodity in- 
volved “at less than the minimum price 


stipulated by the seller”; it being contended 
that the Stipulated price should be definitely 
set out in the contract, whereas in the in- 
stant contract the stipulated fair minimum 
Price is fixed as being the list price in the 
seller’s current monthly catalog. 

In our opinion, neither of the above con- 
tentions is well founded. As to the first, 
it does not appear that the Fair Trade Act 
precludes exemptions from the contract con- 
templated by its provisions, and, we can 
see no logical objection to reasonable ex- 
emptions agreed upon by the parties to the 
contract.. The appellant is not a party to 


the document; his interests are not affected 

in any manner by the same, unless and until, 

by virtue of the statute, he elects to be 

bound by the contract, in that he voluntarily 

decides to buy and sell the particular com- 

—e upon which the minimum price is 
xed. 


As to the second contention, the contract 
expressly stipulates that the fair trade price: 
is fixed by the list price in the publisher’s 
current monthly catalog, which definitely 
implies that the price is subject to change, 
in the discretion of the publisher, and at 
the same time, for practical business pur- 
poses, maintains a minimum price without 
requiring the redrafting of the contract upon 
the occasion of any monthly exercise of 
the discretion reserved by the publisher. 


[Order Granting Injunction Affirmed] 


For the reasons stated, the order appealed 
from will be affirmed. 


Order affirmed, with costs to the appellee. 


[1] 56,096] United States of America v. Broadcast Music, Inc. 


United States District Court for the Eastern District of Wisconsin, February 3, 1941. 
Civil Action No. 459. Modified, May 14, 1941. 


Proceedings commenced by the United States under the Sherman Anti-Trust Act 
against Broadcast Music, Inc., a corporation dealing in the performing rights of musical 
compositions, are terminated by entry of a consent decree enjoining defendant from 
exercising exclusive control over the performing rights of music on which it does not 
own the copyright; from discriminating in price or terms between. users of music; from 
requiring license fees not in proportion to the use of defendant’s music unless so desired 
by the user; from requiring multiple fees in the case of network broadcasts; and from 
requiring users of music to accept the entire catalogue of defendant s compositions when 
the users wish to perform only individual compositions. With regard to electrical trans- 
criptions, single licenses are to be granted to manufacturers, distributors, or advertisers, 
which will authorize broadcasts over all radio stations enumerated in the license; and 
performance rights to music are not to be restricted for the purpose of regulating the 
price of recordings or electrical transcriptions, 


The defendant is expressly permitted to exercise exclusive performing rights over 
music of which it owns the copyright, or the exclusive right to publish such music in this 
country, or of which it is a bona fide purchaser, assignee, or licensee. 


1 56,096 


382 


Court Decisions 


U.S. v. Broadcast Music, Inc. 


The decree provides that it is not to become effective until June 11, 1941, and, as to 
network licenses, until nine months after such date. 


Thurman Arnold, Assistant Attorney General, B. J. Husting, United States Attorney 
for the Eastern District of Wisconsin, Victor O. Waters, Special Assistant to the Attorney 
General, and Warren Cunningham, Jr., Special Attorney, Attorneys for the Plaintiff. 


Godfrey Goldmark, Attorney for Defendant. 


Before DUFFY, J. 


[Consent Judgment] 


This cause came on to be heard on this 
third day of February, 1941, the plaintiff 
being represented by Thurman Arnold, As- 
sistant Attorney General, B. J. Husting, 
United States Attorney fri the Eastern 
District of Wisconsin, Vicor O. Waters, 
Special Assistant to the Attorney General, 
and Warren Cunningham, Jr., Special At- 
torney, and the defendant being represented 
by its counsel, and having appeared and 
filed its answer to the complaint herein. 

It appears to the court that defendant, 
Broadcast Music, Inc., has consented in 
writing to the making and entering of this 
decree, without any findings of fact, upon 
condition that neither such consent nor this 
decree shall be construed as an admission 
or adjudication that said defendant has vio- 
lated any law. 

It further appears to the Court that this 
decree will provide suitable relief concern- 
ing the matters alleged in the complaint 
filed herein and that by reason of the afore- 
said consent of defendant, Broadcast Music, 
Inc., and its acceptance by plaintiff it is un- 
necessary to proceed with the trial of the 
action, or to take testimony therein, or that 
any adjudication be made of the facts. 

Now, therefore, upon motion of plaintiff, 
and in accordance with said consent, it is 
hereby 


Ordered, Adjudged and Decreed 


[Jurisdiction] 


I. The Court has jurisdiction of the sub- 
ject-matter set forth in the complaint and 
of the parties: hereto with full power and 
authority to enter this decree and the com- 
plaint states a cause of action against de- 
fendant, Broadcast Music, Inc., under the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies” 
and the ‘acts amendatory thereof and sup- 
plemental thereto. 


[Activities Enjoined] 


IJ. Defendant, Broadcast Music, Inc., its 
officers, directors, agents, servants, em- 
ployees and all persons acting or claiming 
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to act on its behalf are hereby perpetually 
enjoined and restrained from entering into 
or carrying out, directly or indirectly, any 
combination or conspiracy to restrain inter- 
state trade and commerce, as alleged in the 
complaint, by doing, performing, agreeing 
upon, entering upon, or carrying out any of 
the acts or things hereinafter in this para- 
graph II prohibited: 


[Exclusive Performing Rights] 


(1) Defendant, Broadcast Music, Inc., shall 
not, with respect to any musical composition, 
acquire or assert any exclusive pertorming 
right as agent, trustee or otherwise on behalf 
of any copyright owner or other owner of the 
performing right, or pursuant to any under- 
standing or agreement with such owner to pay 
for such right a share of, or an amount meas- 
ured by, the receipts or revenues of said 
defendant. Nothing contained in this subpara- 
graph (1) shall be construed as preventing 
defendant, Broadcast Music, Inc., from acquir- 
ing or asserting exclusive performing rights 
(a) in any musical composition of which said 
defendant shall also own or acquire the copy- 
right; (b) in any musical composition concur- 
rently with the exclusive right to publish such 
composition in the United States of America; 
(c) in any musical composition as a purchaser, 
asSignee or licensee (but not as agent, trustee 
or otherwise on behalf of another) in considera- 
tion of the payment or agreement to pay, as 
the sole compensation for such performing 
rights, a fixed sum stated in the contract of 
purchase, assignment or license; or (d) in any 
musical composition, as a purchaser assignee or 
licensee (but not as agent, trustee or otherwise 
on behalf of another) in consideration of the 
payment or agreement to pay, as the sole com- 
pensation for such performing rights, an 
amount determinable by reference to the num- 
ber of licensed performances of such composi- 
tion at a fixed per performance price and basis 
stipulated in such contract. 


[Discrimination] 


(2) Defendant, Broadcast Music, Inc., shall 
not enter into, recognize as valid or perform 
any performing license agreement which shall 
result in discriminating in price or terms be- 
tween licensees similarly situated; provided, 
however, that differentials based upon applica- 
ble business factors which justify different 
prices or terms shall not be considered discrim- 
ination within the meaning of this sub-para- 
graph; and provided further that nothing 
contained in this sub-paragraph shall prevent 
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price changes from time to time by reason of 
changing conditions affecting the market for 
or marketability of performing rights. 


[Basis for Payment] 


(3) Defendant, Broadcast Music, Inc., shall 
not require, as a condition to any offer to 
license the public performance for profit of a 
musical composition or compositions for radio 
broadcasting. a license fee of which any part 
shall be (a) in respect of commercial programs, 
based upon a percentage of the income received 
by the broadcaster from programs in which no 
musical composition or compositions licensed by 
said defendant for performance shall be per- 
formed, or (b) in respect of sustaining programs, 
an amount which does not vary in proportion 
either to actual performances, during the term 
of the license, of the musical compositions 
licensed by said defendant for performance, or 
to the number of programs on which such 
compositions or any of them shall be performed; 
provided, however, that nothing herein con- 
tained shall prevent said defendant from licens- 
ing a radio broadcaster, on either or both of 
the foregoing bases, if desired by such broad- 
caster, or upon any other basis desired by such 
broadcaster. 

With respect to any existing or future per- 
forming license agreement with a radio broad- 
caster, defendant, Broadcast Music, Inc., shall 
not, if required by such broadcaster, refuse to 
offer a per program basis of compensation on 
either or both of the following bases which may 
be specified by the Broadcaster: 

(i) in respect of sustaining programs a 
per program license fee, expressed in terms 
of dollars, requiring the payment of a stip- 
ulated amount for each program in which 
musical compositions licensed by said de- 
fendant shall be performed; 

(ii) in respect of commercial programs, 
a per program license fee, either expressed 
in terms of dollars, requiring the payment 
of a stipulated amount for each program 
in which musical compositions licensed by 
said defendant for performance shall be per- 
formed, or, at the option of defendant, the 
payment of a percentage of the revenue de- 
rived by the licensee for the use of its 
broadcasting facilities in connection with 
such program. 


In the event that defendant shall offer to 
license the public performance for profit of a 
musical composition cr compositions for radio 
broadcasting upon either or both of the fore- 
going per program bases, and shal] also offer to 
license such performance on a basis of compensa- 
tion which shall not vary in direct proportion 
either to actual performances during the term 
of the licenses of the musical compositions 
licensed by said defendant for performance or to 
the number of programs on which musical 
compositions licensed by defendant shall be per- 
formed, defendant shall act in good faith so 
that there shall be a relationship between such 
per program basis and such other basis, 
justifiable by applicable business factors, includ- 
ing availability, so that there will be no frustra- 
tion of the purpose cf this sub-paragraph to 
afford radio broadcasters. alternative bases of 
license compensation. 


[Network Licenses] 


(4) Defendant, Broadcast Music, Inc., shall 
not license the public performance. for profit of 
any musical composition or compositions except 
on a basis whereby, in so far as net work radio 
broadcasting is concerned, the issuance of a 
single license, authorizing and fixing a single 
license fee for such performance by network 
radio broadcasting, shall permit the simul- 
taneous broadcasting of such performance by all 
stations on the network which shall broadcast 
such performance, without requiring separate 
licenses for such several stations for such per- 
formance, 


[Manufacturers and Sponsors] 


(5) With respect to any musical composition 
in defendant’s catalogue of musical composi- 
tions licensed for radio broadcasting and which 
is or shall be lawfully recorded for performance 
on specified commercially -sponsored programs 
on an electrical transcription or on other special- 
ly prepared recordation intended for broad- 
casting purposes, said defendant shall not refuse 
to offer to license the public performance for 
profit by designated radio broadcasting stations 
of such composition by a single license to any 
manufacturer, producer or distributor of such 
transcription or recordation or to any adver- 
tiser or advertising agency on whose behalf 
such transcription or recordation shall have been 
made who may request such license, which sin- 
gle license shall authorize the broadcasting of 
the recorded composition by means of such 
transcription or recordation by all radio stations 
enumerated by the licensee, on terms and con- 
ditions fixed by said defendant, without re- 
quiring separate licenses for such enumerated 
stations. 


[Individual Compositions] 


(6) Defendant, Broadcast Music, Inc., shall 
not, in connection with any offer to license by 
it the public performance for profit of musical 
compositions by users other than broadcasters, 
refuse to offer a license at a price or prices to be 
fixed by said defendant, for the performance of 
such specific (i. e., per piece) musical compo- 
sitions, the use of which shall be requested by 
the prospective licensee. 


[Refusal to License} 


(7) Defendant, Broadcast Music, Inc., shall * 
not, in connection with any offer to license by it 
the public performance for profit of musical 
compositions by radio broadcasters, refuse to 
offer a license on a per performance or per pro- 
gram basis as provided for in paragraph II(3) 
hereof at a price or prices to be fixed by said 
defendant for performance of such programs, 
the use of which shall be requested by the 
prospective licensee. 


[Price-Fixing] 


(8) Defendant, Broadcast Music, Inc., shall 
not assert or exercise any right or power to 
restrict from public performance for profit by 
any licensee of said defendant any copyrighted 
musical composition in order to exact additional 
consideration for the performance thereof, or 
for the purpose of permitting the fixing or 
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regulating of fees for the recording or transcrib- 
ing of such composition; provided, however, that 
nothing in this sub-paragraph shall prevent said 
defendant from restricting performances of a 
musical composition in order reasonably to pro- 
tect the work against indiscriminate per- 
formances or the value of the public performance 
for profit rights therein or to protect the 
dramatic performing rights therein, or, as may 
be reasonably necessary in connection with any 
claim or litigation involving the performing 
rights in any such composition. 


[Extent of Decree] 


III. The terms of this decree shall be 
binding upon, and shall extend to each and 
every one of the successors in interest of 
defendant, Broadcast Music, Inc., and to 
any and all corporations, partnerships, as- 
sociations and individuals who or which 
may acquire the ownership-or control, di- 
rectly or indirectly, of all or substantially 
all of the property, business and assets of 
defendant, Broadcast Music, Inc., whether 
by purchase, merger, consolidation, reor- 
ganization or otherwise. None of the re- 
straints or requirements herein imposed 
upon the defendant shall apply to the ac- 
quisition of or licensing of the right to per- 
form musical compositions publicly for 
profit outside the United States of America, 
its territories and possessions. 


[Access to Records] 


IV. For the purpose of securing com- 
pliance with paragraph II of this decree, and 
for no other purpose, duly authorized repre- 
sentatives of the Department of Justice 
shall, on the written request of the Attorney 
General or an Assistant Attorney General 
and on reasonable notice to defendant, 
Broadcast Music, Inc., made to the principal 
office of said defendant, be permitted (a) 
reasonable access, during the office hours of 
said defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant, 
relating to any of the matters contained in 
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this decree, (b) subject to the reasonable 
convenience of said defendant and without 
restraint or interference from it, and sub- 
ject to any legally recognized privilege, to 
interview officers or employees of said de- 
fendant, who may have counsel present, 
regarding any such matters; and said de- 


fendant, on such request, shall submit such ~ 


reports in respect of any such matters as 
may from time to time be reasonably 
necessary for the proper enforcement of 
this decree; provided, however, that infor- 
mation obtained by the means permitted in 
this paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
‘representative of the Department of Jus- 
tice except in the course of legal proceed- 
ings in which the United States is a party 
or as otherwise required by law. 


[Effective Date] 


V. The provisions of sub-paragraph (4) 
of paragraph II of this decree shall not be- 
come effective until nine (9) months after 
June 11, 1941. 

None of the provisions of paragraph II 
of this decree shall become effective until 
June 11, 1941. 


[Jurisdiction Retained] 


VI. Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 
ties to this decree to make application to 
the Court at any time for such further 
orders and directions as may be necessary 
or appropriate in relation to the construc- 
tion of or carrying out of this decree, for 
the modification hereof upon any ground, 
for the enforcement of compliance herewith 
and the punishment of violations hereof. 
Jurisdiction of this cause is retained for the 
purpose of granting or denying such appli- 
cations so made as justice may require and 
the right of the defendant to make such ap- 
plication and to obtain such relief is ex- 
pressly granted. 


[56,097] United States of America v. Institute of Carpet Manufacturers of Amer- 


ica, Inc., et al. 


United States District Court, Southern District of New York. Civil No. C-12-416. 


February 5, 1941. 


Proceedings for violation of the Sherman Anti-Trust Act may be terminated by a 
consent decree without the necessity of findings of fact or a statement of reasons by the 


Court, notwithstanding 


the provisions of Rule 52 of the Federal Rules of Civil Pro- 


cedure and Section 383 of Title 28, U. S. C. A., which state that a court in entering a 
judgment must set forth the findings of fact and reasons for the issuance of a judgment. 
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The purpose of the above-mentioned provisions is to inform an appellate court of 
the grounds for the decision of a lower court. In a consent decree, all defendants 
having consented to the decree, are estopped from attacking it upon appeal. 


Civil proceedings: commenced by the United States under the Sherman Anti-Trust 
Act against defendant manufacturers of carpets and rugs and their trade association 
are terminated by entry of a consent decree enjoining defendants from combining or 
conspiring to fix prices to be charged for rugs and carpets or the terms of sale; from 
exchanging plans or programs, prior to publication to the general trade, as to prices to 
be charged on particular products, differentials in prices to be established between different 
widths, lengths, sizes or qualities of rugs and carpets, or as to limitations upon the output 
of any manufacturer; from giving or refraining from giving volume allowances or rebates 
or establishing what volume allowances or rebates should be given to various purchasers 
or from classifying customers for the purpose of allowances or rebates; from limiting the 
number of lines of merchandise or the quantity to be sold to any particular class of 
customers; from establishing or using methods of accounting for the purpose of fixing 
prices; from preparing statistical data showing to any company the relative position of 
any other company with respect to such matters as production, sales, etc. 


It is also provided that nothing in the decree shall prohibit the operation of any sales 
agency when the operations thereunder do not involve any understandings between the 
agent and principal concerning sales by the agent of commodities belonging to the agent 
or any one other than the principal; or prohibit any conduct of one or more defendants 
which is lawful under the Webb-Pomerene Act. 


_ Thurman Arnold, Esq., Assistant Attorney General; Herbert A. Berman, Esq., 
Emanuel S. Cahn, Esq., Special Assistants to Attorney General, For the Plaintiff. 


Thomas Kiernan, Esq., Attorney for Firth Carpet Co. and Harold E. Wadely, 14 
Wall St., New York City; O. S. Marsden, Esq., Attorney for A. & M. Karagheusian, 
Inc., and Frederick L. Bronaugh, 14 Wall St., New York City; Coleman Taylor, Esq., 
Attorney for Mohawk Carpet Mills, Inc. and Howard Shuttleworth, Amsterdam, New 
York; Thurlow Gordon, Esq., Attorney for Bigelow-Sanford Carpet Co., Inc., and John 
A. Sweetser, 63 Wall Street, New York City; Wallace, Philbin & Sypher, Esqs., Attor- 
nevs for Charles P. Cochrane Co., and Peter P. Hagan, 50 Broadway, New York City; 
C. De\V. Van Siclen, Esq., Attorney for C. H. Masland & Sons, Inc., and Frank E. 
Masland, 70 Pine Street, New York City; Arthur E. Pettit, Esq., Attorney, for Alexander 
Smith & Sons Carpet Co., and William D. Gardner, 149 Broadway, New York City; 
Guy G. Gabrielson, Esq., Attorney for Hightstown Rug Company, and Elmer J. Skahan, 
70 Pine Street, New York City; Herbert Cone, Esq., Attorney for Thomas L. Leedom 
Co., and Charles W. Wexler, 51 Chambers Street, New York City; Hines, Rearick, Dorr 
& Hammond, Esqs., Attorneys for Institute of Carpet Manufacturers of America, Inc., 
Hardwick & Magee Co., Archibald Holmes & Son, Magee Carpet Co., Philadelphia Carpet 
Co., Roxbury Carpet Co., Boyd Sharp, William Lyle Holmes. Jr., Harry L. Magee, Her- 
bert E. Doerr, Albert S. Howe, Herbert Gutterson, 61 Broadway, New York City. 


Opinion 
[Nature of Action] 


Hutsert, D. J.: This is an application for 
the entry of a consent decree. 

The complaint which was filed on Janu- 
ary 28, 1941, charges the defendants with 
combination and conspiracy in restraint of 
trade and commerce in rugs and carpets 
among the several states of the United 
States in violation of the provisions of 
the Sherman Anti-Trust Act, under the 
Act of Congress of July 2, 1890, c. 647, 
26 Stat. 209, as amended, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies.” 

All of the defendants interposed answers 
by their respective attorneys and have stipu- 
lated in writing to the entry of a final de- 
cree without any findings of fact “upon 
condition that neither such consent nor this 


decree shall be, or be considered, evidence 
or any admission or adjudication that such 
defendant has violated or is now violating 
any statute.” 

It is, of course, not only conceivable, but 
apparent, that the institution of this action, 
and the proceedings thereafter taken, were 
the result of an understanding reached be- 
tween the parties. 

The Attorney General brought the matter 
on for a public hearing through the medium 
of a press release. 


[Question at Issue] 


Upon the argument the question was 
raised whether under Rule 52, Federal Rules 
of Civil Procedure, findings of fact could 
be dispensed with and whether relevant pro- 
visions of Section 383 of Title 28,. U. S. 
C. A., have been complied with. 
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Rule 52, so far as pertinent, reads as 
follows: 

“In all actions tried upon the facts without a 
jury, the court shall find the facts specially and 
state separately its conclusions of law thereon 
and direct the entry of the appropriate judg- 
ment; and in granting or refusing interlocu- 
tory injunctions the court shall similarly set 
forth the findings of fact and conclusions of law 
which constitute the grounds of its action.”’ 


There has, of course, been no trial since 
no evidence was taken and the court had 
before it only the pleadings and the pro- 
posed decree. 


| Reason for Rule in Question] 


The apparent reason for the adoption of 
the Rule in question was so that an Ap- 
pellate Court might be informed of the 
grounds for the decision rendered by the 
court from which appeal was taken. 

“The rule is intended to aid the Appellate 
Court by affording a clear understanding of the 
basis of the decision of the Trial Court.’’ 


Tulsa City Lines, Inc. v. Mains, 107 F. (2) 
377 FC GE CAH 10): 


In Goodacre v. Panagopoulas, 110 F. (2) 
716, it was said: 

“The District Court evidently failed to com- 
ply with the requirements of Rule 52 (a) that 
it ‘find the facts specially and state separately 
its conclusions of law thereon.’ It does not 
follow that we must reverse the judgment, Like 
its predecessor, Equity Rule 70%, Rule 52 (a) 
‘is intended to aid appellate courts by affording 
them a clear understanding of the basis of the 
decisions below.’ We have held that, when this 
clear understanding is afforded, the judgment 
may stand although the rule is violated.’’ 


In Brown v. Metropolitan Life Insurance 
Co., 100 F. (2) 98, 99, the Court said: 


“We held in Shellman v. Shellman, 68 App. 
D. C. 197, 95 F. (2d) 108, decided January 10, 
1938, that the purpose of the findings contem- 
plated under Equity Rule 70% of the Supreme 
Court, 28 U. S. C. A. following section 723, is 
to enable this court to ascertain the basis for 
the determination below, and where this court 
can readily understand the questions presented 
precise findings are not absolutely essential.’’ 


[Necessity for Findings of Fact] 


In the recent case of Lee v. Walworth Co., 
(S. D. N. Y. Dec. 13, 1940, Clerk’s File 
Ci. 4-324) my learned colleague Judge God- 
dard, said: 


“You may not waive findings of fact. Any 
doubt about that would be very definitely elimi- 
nated by the Supreme Court decisions in the 
last year or two. The furthest we may go is to 
say that it is not necessary to have findings of 
fact and conclusions of law unless an appeal is 
not taken. If an appeal is taken there should 
be findings of fact and conclusions of law.’’ 


It is elementary law that all of the de- 
fendants having consented to this decree, 
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they are estopped from attacking it upon 
appeal. 


[Review of Consent Decrees] 


In United States v. Swift & Co., 276 U.S. 
311, Mr. Justice Brandeis wrote at page 
323% 


“The decree sought to be vacated was en- 
tered with the defendants’ consent. Under the 
English practice a consent decree could not be 
set aside by appeal or bill of review, except in 
ease of clerical error. Webb v. Webb, 3 Swanst. 
658; Bradish v. Gee, 1 Amb. 229; Daniell, Chan- 
cery Practice, 6th Am. ed. 973-974. In this 
Court a somewhat more liberal rule has pre- 
vailed. Decrees entered by consent have been 
reviewed upon appeal or bill of review where 
there was a claim of lack of actual consent to 
the decree as entered, Pacific R. R. Co. wv. 
Ketchum, 101 U. S. 289, 295; White v. Joyce, 
158 U. S. 128, 147; or of fraud in its procure- 
ment, Thompson v. Maxwell Land Grant Co., 
168 Us, S/-4512% 


In United States v. Swift & Co., 286 U.S. 
106 (a subsequent appeal of the same case), 
Mr. Justice Cardozo, at page 119, expressed 
himself as follows: 

“There is need to keep in mind steadily the 
limits of inquiry proper to the case before us. 
We are not framing a decree. We are asking 
ourselves whether anything has happened that 
will justify us now in changing a decree. The 
injunction, whether right or wrong, is not sub- 
ject to impeachment in its application to the 
conditions that existed at its making. We are 
not at liberty to reverse under the guise of 
readjusting.’’ 


[Terms of Statutes] 


Section 383 of Title 28, U. S. C. A., so far 
as material to the issue, reads: 
“Every order of injunction or restraining 


order shall set forth the reasons for the issuance 
of the same, * * *.” 


[Jurisdiction] 


It is apparent from an examination of the 
complaint that the court has jurisdiction 
of the parties and of the subject matter 
and that the complaint states a cause of 
action against the defendants under Section 
1 of the “Sherman Act” (15 U. S. C. A. 
Section 1). 


[Effect of Failure to State Reasons] 


If the decree were deemed to be review- 
able, failure to state any reasons would 
not constitute reversible error. It is said in 
the case of Arkansas Railroad Comm. v. Chi- 
COGO MK. Lo Pepa COG 2/4 eS. Foose 
that a complete failure to state any rea- 
sons as required by that Section did not 
of itself invalidate a decree of the District 
Court enjoining an order of the Arkansas 
State Railroad Commission. A failure to 
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state or show supporting facts did not open 
a consent decree to attack in Swift & Co. 
DOU Se e7O aol le 


[Reservation by Court] 


If there be anyone who may, and does 
take an appeal, the court reserves the right 
to take whatever steps may be necessary to 
make and file findings of fact and con- 
clusions of law. 


Final Judgment 
(Filed February 6, 1941) 


The United States of America filed its 
complaint herein on January 28th, 1941; the 
defendants appeared and severally filed their 
answers to such complaint; and no testi- 
mony having been taken, each of the de- 
fendant parties to this decree consents to 
the entry of this decree without any find- 
ings of fact, upon condition that neither 
such consent nor this decree shall be, or be 
considered, evidence or any admission or 
adjudication that such defendant has vio- 
lated or is now violating any statute; and 
the United States of America by its counsel 
having consented to the entry of this decree 
and to each and every provision thereof, and 
having moved the court for this injunction, 

And it appearing that by virtue of the 
attached consents of said defendants, and 
the acceptance of the same by the plaintiff, 
it is unncessary to proceed with the trial 
of the action, or to take testimony therein, 
or to make findings of fact, or to adjudicate 
the issues presented by the pleadings; 

Now, therefore, before any testimony has 
been taken, and without any findings of fact 
or adjudication of the issues, and upon the 
consent of all parties hereto, it is hereby 
ordered and decreed as follows: 


[Jurisdiction] 


The Court has jurisdiction of the par- 
ties to this decree; and for the purposes of 
this decree and proceedings for the enforce- 
ment thereof, and for no other purpose, the 
Court has jurisdiction of the subject matter 
hereof, and the complaint states a cause of 
action against said defendants, and each of 
them, under Section 1 of the Sherman Act 
(PS eS CaAccsec..1). 


ii. 
[Activities Enjoined] 


Any company defendant, its successors, 
members, directors, officers, subsidiary cor- 
porations, employees, and all persons acting 
under, through or for them, be and they 
hereby are enjoined and restrained from 
agreeing, combining, or conspiring with any 


other manufacturer of rugs and carpets, its 
successors, members, directors, officers, sub- 
sidiary corporations, agents, employees, and 
all persons acting under, through or for 
them, and through the Institute of Carpet 
Manufacturers of America, Inc. or other- 
wise: 


1. To fix, determi: <, maintain or adhere to 
prices to be charged for rugs and carpets, or the 
terms or conditions of sale, or the discounts 
to be allowed, to various purchasers or classes 
of purchasers or on various types of such mer- 
chandise or to adhere to prices published by 
them for rugs and carpets. 

2, To confer, or to exchange plans or pro- 
grams, prior to publication to the general trade, 
as to prices to be charged on particular prceducts, 
the differentials in prices to be established be- 
tween different widths, lengths, sizes or qualities 
(including drops, seconds and samples) of rugs 
and carpets, or as to limitations on the kinds, 
quality, grade, quantity or number of lines of 
merchandise to be manufactured and sold by 
any manufacturer in the industry. 

3. To establish or adhere to differentials in 
price between different widths, lengths, sizes or 
qualities, (including drops, seconds and sam- 
ples), of rugs and carpets. 

4. To limit the kinds, quality, grade, quantity 
or the number of lines of merchandise to be 
manufactured and sold. 

5. To established or adhere to charges for 
freight or handling to be used in arriving at 
delivered prices on rugs and carpets at various 
points in the United States. 

6. To refrain from giving volume allowances 
or rebates to purchasers of rugs and carpets, 
or to give volume allowances or rebates to pur- 
chasers of rugs and carpets, or to establish what 
volume allowances or rebates should be given 
or not given to various purchasers or classes of 
purchasers of rugs and carpets, or to establish 
classifications of customers or to classify cus- 
tomers for the purpose of allowances or rebates. 

7. To limit the number of lines of merchandise 
or the quantity to be sold to any particular class 
of customer or for any particular class of work. 

8. To establish, change, or use methods of 
accounting for the purpose of fixing or maintain- 
ing prices, differentials or terms of sale. 

9. To prepare statistical data showing to any 
company the relative position of any other com- 
pany with respect to such matters as produc- 
tion, sales, inventories, orders and cost of pro- 
duction. 

10. To urge, in connection with the distribu- 
tion of data concerning inventories and produc- 
tion, or otherwise, any change or limitation in 
the inventory or production of any particular 
manufacturer, 


[Activities Not Enjoined) 


Nothing contained in this decree shall be 
deemed to prohibit the operations of any 
existing or future sales agency, otherwise 
lawful, when the operations thereunder do 
not involve any arrangements, agreements 
or understandings between the agent and 
the principal concerning sales by the agent 
of products or commodities belonging to 
the agent or any one other than the prin- 
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cipal; or to restrain or prohibit any conduct 
of one or more defendants which is made 
lawful by the Webb-Pomerene Act of April 
19, 1918, c. 50, 40 Stat. 517; 15 U.S. C. 61-65, 
or acts amendatory thereto or to operations 
or activities of any defendant outside the 
United States, its territories and the Dis- 
trict of Columbia otherwise lawful, or to 
its operations or activities within the United 
States, its territories and the District of 
Columbia which relate exclusively to for- 
eign countries and which are otherwise law- 
ful according to the laws of the United 
States. 
III. 


[Laws Inconsistent with Decree] 


If obligations are imposed upon, or rights 
granted to the defendants, or any of them, 
by the laws or regulations of any state or 
of the Federal Government, which are in- 
consistent with the terms of this decree, the 
Court, upon application of the defendants 
or any of them and reasonable notice to 
the Attorney General, shall from time to 
time enter orders relieving such defend- 
ants, or any of them, from compliance with 
any requirements of this decree in conflict 
with such laws or regulations; and the right 
of the defendants to make such application 
and to obtain such relief is expressly granted, 


IV. 
[Access to Records] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on the written 
request of the Attorney General or an As- 
sistant Attorney General and on reasonable 
notice be permitted (1) reasonable access, 
during the office hours of said defendants, 
to all books, ledgers, accounts, correspond- 
ence, memoranda, and other records and 
documents in the possession or under the 
control of said defendants, relating to any 
of the matters enjoined by this decree, 
(2) subject to the reasonable convenience 


of said defendants, and without restraint or 
interference from them, and subject to any 
legally recognized privilege, to interview 
officers or employees of said defendants, 
who may have counsel present, regarding 
any such matters; and said defendants, on 
such request, shall submit such reports in 
respect of any such matters as may from 
time to time be reasonably necessary for 
the proper enforcement of this decree; pro- 
vided, however, that information obtained 
by the means permitted in this paragraph 
shall not be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party or as otherwise 
required by law. 


Ve 
[Furisdiction Retained | 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification thereof (including, but 
without being limited to, any modification 
upon application of the defendants or any 
of them in order to conform this decree to 
any act of Congress enacted or repealed 
after the date of entry of this decree or to 
the laws or regulations of any state) for the - 
enforcement of compliance therewith and 
for the punishment of violations thereof. 

Any application to any party hereto under 
the provisions of this paragraph, shall be 
made in open court upon notice to all of 
the parties hereto, and any of the parties 
hereto, upon such application, shall have the 
right and privilege of requiring the pro- 
duction of witness upon whose testimony 
such application is sought or opposed, and 
of examining and cross-examining such 
witnesses in accordance with the rules of 
the Court. 


[ 56,098] Federal Trade Commission v. Bunte Brothers, Inc. 
United States Supreme Court, No. 85, February 17, 1941. 
Sales of “break and take” candy, packed in such a manner that the amount received 


by the purchaser is dependent upon chance, cannot be prohibited by the Federal Trade 
Commission when the manufacturer manufactures and sells the candy within one state 
only, as the Federal Trade Commission Act prohibits only such unfair practices as are 
in interstate commerce and does not extend to unfair practices which merely affect inter- 
state commerce. The Court states: “The construction of Section 5 urged by the 
Commission would thus give a federal agency pervasive control over myriads of local 
businesses in matters heretofore traditionally left to local custom or local law.” 


Affirming the decision of the Circuit Court of Appeals for the Seventh Circuit of 
February 20, 1940, which reversed Federal Trade Commission Order No. 2695. 


1 56,098 


ee a 


Court Decisions 389 
FTC v. Bunte Brothers, Inc. 


Francis Biddle, Solicitor General; Hugh B. Cox, attorneys far Appellant. 
Theodore E. Rein, and Samuel G. Clawson, both of Chicago, attorneys for Appellee. 


[Facts of Case] 


Mr. Justice FRANKFURTER delivered the 
opinion of the Court. 

The Federal Trade Commission found 
that Bunte Brothers, candy manufacturers 
in Illinois, sold products there in what the 
trade calls “break and take” packages, which 
makes the amount the purchaser receives 


dependent upon chance; and that thereby 
it was enabled in the Illinots market to com- 
pete unfairly with manufacturers outside 
of Illinois who could not indulge in this 
device because the Trade Commission has 
barred “break and take” packages as an 
“unfair method of competition.” Federal 
Trade Commission Act, §5(a), 38 Stat. 


719, as amended, 15 U.S. C. § 45; Fed. Trade 
Comm. v. Keppel & Bro., 291 U. S. 304. 
Deeming the “break and take” sales unfair 
methods of competition under §5, even 
though the sales took place wholly within 
Illinois, the Commission forbade Bunte 
Brothers further use of the device. The 
circuit court of appeals set aside the order, 
110 F. (2d) 412, and we brought the case 
here because the issue at stake presents an 
important aspect of the interplay of state 
and federal authority. 311 U. S. —. 


[Statute in Controversy] 


The scope of §5 is in controversy. That 
section, the court below held, authorizes the 
Commission to proceed only against busi- 
ness practices employed in interstate com- 
merce. The Commission urges that its pow- 
ers are not so restricted, that it may also 
proscribe unfair methods used in intrastate 
sales when these result in a handicap to 
interstate competitors. 


While one may not end with the words 


of a disputed statute, one certainly begins 
there. “Unfair methods of competition in 
commerce” are the concern of §5, and tiie 
Commission is “directed to prevent persons 
er from using unfair methods of com- 
petition in commerce . . .” The “coin- 
merce” in which these methods are barred 
is interstate commerce.’ Neither ordinary 
English speech nor the considered language 
of legislation would aptly describe the sales 
by Bunte Brothers of its “break and take” 
assortments in Illinois as “using unfair 
methods of competition in [interstate] 
commerce.” When in order to protect in- 
terstate commerce Congress has regulated 
activities which in isolation are merely local, 
it has normally conveyed its purpose ex- 
plicitly. See, for example, National Labor: 
Relations Act, §2(7), 9(c), 10(a), 49 Stat. 
450, 453, 29 U.S. C. § 152(7), 159(c), 160(a); 
Bituminous Coal Act, § 4-A, 50 Stat. 83, 15 


U.S. C. § 834; Federal Employers’ Liability 
Act, §1, 35 Stat. 65, as amended, 53 Stat. 
1404, 45 U. S. C. §51. To be sure, the con- 
struction of every such statute presents a 
unique problem in which words derive vital- 
ity from the aim and nature of the specific 
legislation. But bearing in mind that in as- 
certaining the scope of congressional legis- 
lation a dué regard for a proper adjustment 
of the local and national interests in our 
federal scheme must always be in the back- 
ground, we ought not to find in §5 radia- 
tions beyond the obvious meaning of 
language unless otherwise the purpose of 
the Act would be defeated. Minnesota Rate 
Cases, 230 U. S. 352, 398-412. 
(Scope of ‘Commission's Authority] 


That for a quarter century the Commis- 
sion has made no such claim is a powerful 
indication that effective enforcement of the 
Trade Commission Act is not dependent on 


Seraeneeis werent! 8 ee 


1 “Sec.'5. (a) Unfair methods of competition in 
commerce, and unfair or deceptive acts or prac- 
tices in commerce, are hereby declared uniawful. 

“The Commission is. hereby empowered and 
directed to prevent persons, partnerships, or 
corporations from using unfair methods 
of competition in commerce and unfair or decep- 
tive acts or practices in commerce.”’ 

2Soc, 4, The words defined in this section 
shall have the following meaning when found 


in this Act, to wit: 

““ ‘Commerce’ means commerce among the sev- 
eral States or with foreign nations, or in any 
Territory of the United States or in the Dis- 
trict of Columbia, or between any such Terri- 
tory and another, or between any such Territory 
and any state or foreign nation, or between 
the District of Columbia and any State or Ter- 
ritory or foreign nation.”’ 
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control over intrastate transactions.? Au- 
thority actually granted by Congress of 
course cannot evaporate through lack of 
administrative exercise. But just. as estab- 
lished practice may shed light on the 
extent of power conveyed by general stat- 
utory language, so the want of assertion of 
power by those who presumably would be 
alert to exercise it, is equally significant in 
determining whether such power was ac- 
tually conferred. See Norwegian Nitrogen 
Co. v. United States, 288 U. S. 294, 315. 
This practical construction of the. Act by 


those entrusted with its administration is- 


reinforced by the Commission’s unsuccess- 
ful attempt in 1935 to secure from Congress 
an express grant of authority over trans- 
actions “affecting’’ commerce in addition to 
its control of practices in commerce. S. Rep. 
No. 46, 74th Cong., lst Sess. These cir- 
cumstances are all the more significant in 
that during the whole of the Commission’s 
life the so-called Shreveport doctrine oper- 
ated in the regulatory field committed to 
the Interstate Commerce Commission. And 
itis that doctrine which gives the contention 
of the Trade Commission its strongest 
support. 


[Interstate Commerce Act] 


Translation of an implication drawn from 
the special aspects of one statute to a totally 
different statute is treacherous business. 
The Interstate Commerce Act and the Fed- 
eral Trade Commission Act are widely 
disparate in their historic settings, in the 
enterprises which they affect, in the range 
of control they exercise, and in the relation 
of these controls to the functioning of the 
federal system. We need not at this late 
day rehearse the considerations that led to 
the Shreveport decision. Houston & Texas 


Ry. v. United States, 234 U. S. 342. The nub’ 
of it, in the language of Chief Justice Taft, 
lay in the relation between intrastate and 
interstate railroad traffic: “Effective control 
of the one must embrace some control over 
the other in view of the blending of both 
in actual operation. The same rails and the 
same cars carry both. The same men con- 
duct them.” Wisconsin R. R. Comm. v. C., 
B. & Q. R. R., 257 U. S. 563, 588. And so — 
when the Interstate Commerce Commission 
found that the intrastate rates of a carrier 
subject to the Act in effect operated as a 
discrimination against its interstate traffic, 
this Court sustained the power of the Com- 
mission to bring the two rates into har- 
monious relation and thereby to terminate 
the unlawful discrimination. Congress in 
1920 revised the Interstate Commerce Act 
and explicitly confirmed this power of the 
Commerce Commission. 41 Stat. 484, 49 
U.S. C. § 13(4). 


[Intrastate Commerce and Interstate Com- 
merce] 


There is the widest difference in practical 
operation between the control over local 
trathc intimately connected with interstate 
trafic and the regulatory authority here as- 
serted. Unlike the relatively precise situ- 
ation presented by rate discrimination, 
“unfair competition” was designed by Con- 
gress as a flexible concept with evolving 
content. Fed. Trade Comm. v. Keppel & 
Bro., supra, at 311-312. It touches the 
greatest variety of unrelated activities. The 
Trade Commission in its Report for 1939 
lists as “unfair competition” thirty-one 
diverse types of business practices which 
run the gamut from bribing employees of 
prospective customers to selling below cost 


OS 


3 The Commisston makes‘'no claim of a éon- 
trary administrative practice. The cases which 


it cites in no way ‘mitigate ~what is stated in 
the text of the opinion. (1) Coupsel:for the 
Commission apparently argued for recognition 
of the power claimed here in Canf td Oil Co. 
v. Fed, Trade Comm., 274 Fed. 5,:, but the 
Commission had made no findings of discrim- 
ination against commerce and had only found 
that the Oil Company was engaged in commerce. 
(2) The jurisdiction sustained in Chamber of 
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Commerce of Minneapolis v. Fed. Trade Comm., 
13 F. (2d) 673, was very different from that 
claimed here. It rested on the fact that the 
Chamber conducted a market for grain in the 
current of interstate commerce. See Chicago 
Board of Trade v. Olsen, 262 U. S. 1, and cases 
cited. ‘(3) The order of the Commission re- 
viewed in California Rice Industry v. Fed. Trade 
Comm., 102 F. (2d) 716, resulted from proceed- 
ings instituted more than a year after this pro- 
ceeding against Bunte Brothers had begun. 
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for hindering competition.‘ The construc- 
tion of §5 urged by the Commission would 
thus give a federal agency pervasive control 
over myriads of local businesses in matters 
heretofore traditionally left to local custom 
or local law. Such control bears no resem- 
blance to the strictly confined authority 
growing out of railroad rate discrimination. 
An inroad upon local conditions and local 
standards of such far-reaching import as is 
involved here, ought to await.a clearer 
mandate from Congress. The problem now 
before us is very different from that which 
was recently presented by United States v. 
F. W. Darby Lumber-€o., No. 82, decided 
February 3, 1941. We had there to consider 
the full scope of the constitutional power 
of Congress under the Commerce Clause 
in relation to the subject matter of the Fair 
Labor Standards Act. This case presents 
the narrow question of what Congress did, 
not what it could do. And we merely hold 
that to read “unfair methods of competition 
in [interstate] commerce” as though it 
meant “unfair methods of competition in 
any way affecting interstate commerce”, 
requires, in view of all the relevant consid- 
erations, much clearer manifestation of 
intention than Congress has furnished. 
Affirmed. 


[Dissenting Opinion] 


Mr. Justice Douctas, dissenting. 


In my opinion the judgment should be re- 
versed. 


The Commission found that respondent’s ‘‘use 
of chance assortments in the sale and distribu- 
tion of its candies in Illinois has a direct and 
powerful burdensome effect upon interstate 
commerce in candies from other states to the 
State of Illinois, and gives respondent an undue 
and unreasonable preference over competitors 
located in other states.’’ The validity of that 
finding and of the Commission’s conclusion that 
respondent’s practices constitute unfair methods 


of competition are not in issue. The only ques- 
tion presented by this petition for certiorari is 
whether respondent's practices constitute unfair 
methods of competition ‘‘in commerce’’ within 
the meaning of §5 (a) of the Federal Trade 
Commission Act. 

I think they do. 

Unfair competition involves not only an of- 
fender but also a victim. Here some of the vic- 
tims of the unfair methods of competition are 
engaged in interstate commerce. The fact that 
the acts of the offender are intrastate is imma- 
terial. The purpose of the Act is to protect 
interstate commerce against specified types 
of injury. So far as the jurisdiction of the 
Commission is concerned, it is the existence 
of that injury to interstate commerce not the 
interstate or intrastate character of the conduct 
causing the injury which is important. An un- 
fair method of campetition is ‘‘in’’ interstate 
commerce not only when it has an interstate 
origin but alzo when it has a direct interstate im- 
pact. Respondent is ‘‘using’’ unfair methods 
of competition ‘‘in’’ interstate commerce when 
the direct effect of its conduct is to burden, stifle, 
or impair that commerce. 

Under the Sherman Act (26 Stat. 209) a con- 
tract or conspiracy may be ‘‘in restraint of trade 
or commerce among the several States’’ even 
though the acts or conduct are intrastate. Swift 
é& Co. v. United States, 196 U. S. 375, 397; United 
States v. Patten, 226 U. S. 525, 541-543; Standard 
Oil Co. v. United Stales, 283 U. S. 163, 168-169. 
Sec. 5 of the Federal Trade Commission Act 
is ‘‘supplementary’’ to the Sherman Act. Fed- 
eral Trade Commission v. Raladam Co., 283 U.S. 
643, 647. Like the Sherman Act it seeks ‘‘to 
protect the public from abuses arising in the 
course of compoetitive interstate and foreign 
trade. . . . The paramount aim of the act is 
the protection of the public from the evils likely 
to result from the destruction of competition or 
the restriction of it in a substantial degree.”’ 
Federal Trade Commission v. Raladam Co., su- 
pra, pp. 647-648. And as this Court said in 
Federal Trade Commission v. Beech-Nut Packing 
Co., 257 U. S. 441, 453, the declaration of public 
policy contained in the Sherman Act is “‘to be 
considered in determining what are unfair 
methods of competition, which the Federal Trade 


* Report, pp. 83, 88. And see these additional 
examples (pp. 83, 85, 89): 

“6. Making faise and disparaging statements 
respecting competitors’ products and business, 
in some cases under the guise of ostensibly dis- 
interested. and specially informed sources or 
through purported scientific, but in fact mis- 
leading, demonstrations or tests; and ‘making 
false and misleading representations with re- 
spect to competitors’ products, such as that 
seller’s product is competitor's, and through use 


of such practices. as deceptive simulation.: of 
competitor’s counter-display catalogs or trade 
Mames; and that competitbr’s’ business has been 
discontinued, and that seller is successor thereto 
or purchaser and owner thereof.”’ 

“10. Selling rebuilt, second-hand, renovated, 
or old preducts or articles made from used or 
second-hand materials as and for new.” 

“19, Using containers ostensibly of the ca- 
pacity customarily associated in the mind of the 
general purchasing public with standard weights 


or quantities of the product therein contained, 
or using such standard containers only par- 
tially filled to capacity, so as to make it ap- 
pear to-the purchaser that he is receiving the 
standard weight or quantity.”’ 

“30. Failing and refusing to deal justly and 
fairly with customers in consummating trans- 
actions undertaken, through such practices as 
refusing to correct mistakes in filling orders, 
or to make promised adjustments or refunds, 
and retaining, without refund, goods returned 
for exchange or adjustment, and enforcing, not- 
withstanding agents’ alterations, printed terms 
of purchase contracts, and exacting payments 
in excess of customers’ commitments.”’ 


“31. Shipping products at market prices to 
its customers or prospective customers or to 
the customers or prospective customers of com- 
petitors without an order and then inducing or 
attempting by various means to induce the con- 
signees to accept and purchase such consign- 


ments.”’ 
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Commission is empowered to condemn and sup- 
press.”’ For the Federal Trade Commission Act 
“undoubtedly was aimed at all the familiar 
methods of law violation which prosecutions un- 
der the Sherman Act has disclosed.’’ Federal 
Trade Commission v. Keppel & Bro., 291 U. S. 
304, 310. 


That ‘history, of course, does not give us li- 
cense to disregard plain and unambiguous limi- 
tations on- the power of the Commission. But 
it does admonish us to construe one of a series 
of legislative acts dealing with a common or 
related problem in light of the integrated statu- 
tory scheme. See United States v. Hutcheson, 
No. 43, decided February 3, 1941. It warns us 
not to whittle away administrative power by 
resolving an ambiguity against the existence of 
that power where the full arsenal of that power 
is necessary to cope with the evil at hand. The 
evil here is direct, injurious discrimination 
against interstate commerce. The Commission 
has issued orders against some 120 of respond- 
ent’s competitors prohibiting them from selling 
chance assortments of candy in interstate com- 
merce. Under this decision respondent may 
continue to use this same unfair method of 
competition to increase its business at the ex- 
pense of those who sell in interstate commerce 
and who are not free to employ the same meth- 
ods in self-defense. I think the Act, an exercise 


by Congress of its commerce power,.should be. 


interpreted to protect interstate commerce not 
to permit discrimination against it. 

Such an approach was used in the Shreveport 
case (234 U. S. 342) to give the Interstate Com- 
merce Commission control over intrastate rates 
which injuriously affected, through an unreason- 
able discrimination, traffic that was interstate. 
That result was reached though the Act ex- 
pressly denied the Commission any jurisdiction 
where the ‘‘transportation’’ was ‘‘wholly within 
one State.’’ This Court said (234 U. S. at 
p. 358) that those words had ‘appropriate ref- 
erence to exclusively intrastate traffic; sepa- 
rately considered; to the regulation of domestic 
commerce, as such. The powers conferred by 
the act are not thereby limited where interstate 
commerce itself is involved.’’ The interrelation 
between the intrastate and interstate activities 


in the instant case is hardly less intimate than 


in the Shreveport case. The fact that the nexus 
here is economic and not physical is inconse- 
quential. In this case as in the other the prob- 
lem is the existence of administrative authority 
to provide effective protection of interstate com- 


merce against discrimination. In the Shreve- 
port case statutory doubts were resolved so as 
to strengthen the administrative process even 
against. the claim that thereby the state au- 
thorities would be ‘‘shorn of those powers which 
alone can justify their existence.’’ Similar argu- 
ments should not deter us from being tolerant 
of an asserted power, admittedly constitutional, 
to deal effectively with the realities of economic 
interdependence. 

The fact that a clarifying amendment to the 
Act was sought which would have removed the 
doubts as to the meaning of ‘‘in commerce’’ is 
not material except to the extent that it shows 
that doubts existed. It does not aid in resolving 
those doubts. To be sure, recent statutes deal- 
ing with other fields have removed such doubts 
by explicit provisions. But they are of little 
aid in interpreting an earlier act in its own 
legislative setting. See United States v. Stew- 
art, 311 U. S. 60, 69. And as to the charge that 
for a quarter of a century the Commission made 
no claim to such a power, two answers may be 
made. In the first place, as early as 1921, the 
Commission urged that the doctrine of the 
Shreveport case permitted an interpretation of 


the Act which would give it control over certain 
intrastate activities. Canfield Oil Co. v. Federal 
Trade Commission, 274 Fed. 571; Hankin, Juris- 
diction of the Federal Trade Commission, 12. 
Calif. L. Rev. 179, 197, et seq. Although the 
question does not appear to have been definitely 
settled, in 1926 the Commissiodn. received some 
support for its view. See Chamber of Com- 
merce v. Federal Trade Commission, 13 F. (2d) 
673, 684. Cf. American Can Co, v. Ladoga Can- 
ning Co., 44 F. (2d) 763, 770-771. But in 1939 
that power was denied. California Rice Indus- 
try v. Federal Trade Commission, 102 F. (2d) 


716, 723. Non-use of the asserted power clearly 
cannot be inferred from that record. In the 
second place, it would not be relevant if this 
power did lay dormant for years. Mere mon- 
use does not subtract from power which has 
been granted. The host of practical reasons 
which may defer exhaustion of administrative 
powers lies in the realm of policy. From that 
delay we can hardly infer that the need did 
not or does not exist. 


i Mr. Justice BLack and Mr. Justice Reep 
join in this dissent. 


ff 56,099] State of Arizona v. A. Meyerson and H. Meyerson, co-partners, doi 
Businéss. under the Firm Name and Style of Consumers Market; and W..W. Maxwell. 


Arizona Superior Court for Pima County. _ No. 20,283. January 23, 1941. 


eine Arizona Unfair’ Sales Act which prohibits sales below cost regardless of intent 
is held unconstitutional on the ground that it is so uncertain and indefinite in its term 


that it is unenforceable. The 


Court states that “the act places an arbitrary and unrea- 


sonable responsibility upon an individual who hopes to avoid violating the law”. 
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Memorandum of Opinion 
[Violation of Unfair Sales Act Charged] 


Hatt, J.: This action was instituted by 
the County Attorney of Pima County for 
and on behalf of the State of Arizona to 
restrain the defendants from committing 
certain acts in violation of the laws of 
1939, Chapter 39, known as the Unfair 
Sales Act. 


[Portion of Statute at Issue] 


The portion of the statute pertaining to 
the matter at issue follows: 


“‘* * * ‘cost to the retailer’ and ‘cost to the 
Wholesaler’ mean bona fide costs; and pur- 
chases made by retailers and wholesalers at 
prices which cannot be justified by prevailing 


_ Market conditions within this state shall not 


be used in determining cost to the retailer and 
cost to the wholesaler;’’ 


“See. 3. Unfair Sales and Competition. 

“It is hereby declared that any advertising, 
offer to sell, or sale of any merchandise, either 
by retailers, or wholesalers, at less than cost 
as defined in this act, with the intent, or effect, 
of inducing the purchase of other merchandise, 
or of unfairly diverting trade from a competitor 
or otherwise injuring a competitor, impair and 
prevent fair competition, injure public welfare, 
and are unfair competition and contrary to 
public policy and the policy of this act, where 
the result of such advertising, offer or sales is 
to tend to deceive any purchaser or prospective 
purchaser, or to substantially lessen competi- 
tion or to unreasonably restrain trade or to 
tend to create monopoly in any line of com- 
merce. 


“Sec. 4. Penalties. 


“Any retailer who shall, in contravention 
of the policy of this act, advertise, offer to sell 
at retail any item of merchandise at less than 
ecost to the retailer as defined in this act; 


* * * shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine 
of not more than five hundred dollars.’”’ 


[Act Alleged to be Unconstitutional] 


It is the contention of the defendants that 
the act is unconstitutional for the reason 
that the act has omitted two important ele- 
ments necessary to constitute an offense. 
They assert that the law to be constitu- 
tional must provide that the act be com- 
mitted with a wrongful intent, and the 
wrongful intent referred to must be clearly 
defined. Under the above act advertising, 
offer to sell or sale which has the effect 
of inducing the purchase of other merchan- 
dise, with the result enumerated above, is 
in contravention of this act, and is a crime 
punishable by a fine up to five hundred 
dollars ($500.00). It will be noted that 
wrongful intent is not required, and it is 
to this objection that we will first address 
ourselves. 


[Acts of Other States] 


More than half of the states of the union 
have some sort of an unfair sales act. In 
some states the acts have been held con- 
stitutional, while in others such acts have 
been unconstitutional. It therefore behooves 
this court to reconcile these apparently con- 
flicting holdings, 


| Distinction Between Constitutional and 
Unconstitutional Acts] 


The distinction is set forth in clear and 
concise terms by the Supreme Court of 
the state of Washington in the case of 
State v. Sears, 103 Pac. 2nd, 337, wherein 
the court said: 


“The University of Pennsylvania Law Review, 
in its issue of December, 1939, in discussing 
the case of Lief v. Packard-Bamberger and Co., 
8 Atl. (2d) 291, wherein the New Jersey Act 
was held unconstitutional, points out the differ- 
ence between those acts where intent to destroy 
or injure must be present and those which make 
the mere selling below cost unlawful, regard- 
less of intent, and further states that of some 
twenty-six states having fair sales acts, the 
majority require an intent to injure compet- 
itors, and that the act having this requirement 
have withstood the attack of unconstitutionality. 
Our investigation leads us to the conclusion 
that the difference between the acts which have 
been held constitutional and those declared to 
be unconstitutional, as pointed out in the above- 
mentioned article, is the basic distinction upon 
which the decisions rest.’’ 


State v. Packard-Bamberger & Co., 8 Atl. 
2nd, 291; Daniel Loughran Co., Inc. et al. v. 
Lord Baltimore Candy & Tobacco Co., Inc. 
et al., 12 Atl. 2nd, 201. 


[Intent Not an Element) 


Our act contains no requirement of a 
criminal or illegal intention or purpose. In- 
deed, the act may be violated without guilty 
knowledge. 


[Act Held Vague and Indefinite] 


But even though the above contention 
were not made, this court would have to 
hold the act unconstitutional for the reason 
that it is so uncertain and indefinite in its 
terms that it is unenforcible. The act places 
an arbitrary and unreasonable responsibility 
upon an individual who hopes to avoid vio- 
lating the law. 


[“Cost’] 


It will be noted that our statute pro- 
hibits the sale of merchandise below cost 
and then attempts to define what is meant 
by “cost”. 

In the case of Stafe v. Packard-Bamberger 
& Co., supra, the Court pointed out that: 
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“It is not permissible to enact a law which 
in effect spreads an all-inclusive net for the 
feet of everybody upon the chance that while 
the innocent will surely be entangled in its 
meshes some wrongdoers also may be caught.”’ 


And again it is stated in the case of Con- 
nally v. General Construction Company, 269 
U.-S.'385; 70 Law. Ed:,.322: 


“A well established rule is that the dividing 
line between what is lawful and unlawful cannot 
be left to conjecture. The citizen cannot be held 
to answer charges based upon penal statutes 
whose mandates are so uncertain that they will 
reasonably admit of different constructions. A 
criminal statute cannot rest upon an uncertain 
foundation. The crime and the elements con- 
stituting it must be clearly expressed, that the 
ordinary person can intelligently clvwose in ad- 
vance what course it is lawful for him to pur- 
sue.”’ 


[Burden Imposed by Act] 


If a dealer wishes to comply with the 
law he must first expertly study and de- 
termine what the existing market .condi- 
tions are, then determine whether such 
conditions justify a certain price,’ and finally 
determine the figure as a basis for his cost 
computation. Of course, his conclusion is 
not controlling, and if his estimate is erro- 
neous he stands as a violator of the law. 
It matters not that he acted in good faith, 


that his opportunities for knowing market 
conditions within the state were limited, or 
that he honestly believed those conditions 
as he knew them justified a given price. 
In other words, if his judgment is bad he 
is a law-violator, and a person may not be 
convicted'in this state for the violation of 
some act that is so uncertain and indefinite 
in its terms. Daniel Loughran Co., Inc. et al. 
v. Lord Balitmore Candy & Tobacco Co., 
supra. 

The elements of the prescribed conduct 
it attempts to penalize are not so clearly 
expressed that a person is informed of the 
course which is lawful for him to pursue. 
Action against an alleged defendant there- 
under would be arbitrary and unreasonable. 


[Act Held Unconstitutional] 


In view of the above it is the court’s 
judgment that the act as drawn is uncon- 
stitutional and that the defendants’ motion 
for judgment on the pleadings should be 
granted, and it is so ordered. 


[Judgment for Defendants] 


The Clerk is directed to enter judgment 
in favor of the defendants and against the 
plaintiff; that the plaintiff take nothing by 
its action, and for costs in favor of the de- 
fendants. 


[156,100] Kidder Oil Company v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Seventh Circuit, February 28, 1941. 


No. 7140. 
On petition for rehearing. 


The decree proposed by a producer of lubricating oil is refused and its petition for 
rehearing is denied where the proposed decree would authorize representations as to the 
efficacy of the product under “full film” conditions, although prohibition of such repre- 
sentations by the Commission was supported by substantial evidence. 


The earlier opinion of the Court is corrected to redesignate and rephrase the statement 


of cantroverted issues. 


e 


Denying rehearing in the cause decided January 15, 194) 
Robert J. Weiss, Chicago, Attorney for Petitioner. 

W. T. Kelle,, Washington, D. C., Attorney for Respondent. 
Before Sparks, Major and KERNER, Circuit Judges. 


[Issues on Petition for Rehearing] 


Major, C. J.: We have before us a petition 
for rehearing, as well as a form of enforce- 
ment decree proposed by both petitioner 
and respondent. We are of the opinion that 
the decree proposed by the respondent is 
in conformity with our opinion. We held 
that the Cease and Desist Order, concern- 
ing petitioner’s product, when used under 

boundary” conditions, was without sub- 
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stantial support. To go further is to enter 
a controverted field where we are not per- 
mitted, and did not intend, to enter. In 


‘other words, the testimony as to the effect 


of the product in question under “full film” 
conditions is in dispute and we did not hold 
that the evidence was insufficient to sustain 
respondent’s order in this respect. The de- 
cree proposed by the petitioner, as contended 
for in its petition for rehearing, would re- 
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quire a holding in its favor when its product 
is used under “full film” as well as under 
“boundary” conditions. This argument was 
given due consideration in the opinion and 
decided adversely to petitioner. : 


[Correction of Opinion] 

Our attention is called to an apparent error 
on Page 2 of the opinion. The controverted 
issues are there stated under subdivisions 
(b), (d) and (e), which should be (d), (e) 


and (ft). (b) is therefore eliminated and 
there is inserted in its place: 

xg That an automobile conditioned with 
Koatsal’ can run an amazing distance without 


oil in the crank case without dam. 
ana? age to any 


[Conclusion] 


The petition for rehearing is denied, the 
decree proposed by petitioner refused, and 
that proposed by respondent, approved. 


ead 


[156,101] Fashion Originators’ Guild of America, Inc., et al. v. Federal Trade 
Commission. 


United States Supreme Court. No. 537. March 3, 1941. 


On writ of certiorari to the United States Circuit Court of Appeals for the Second 
Circuit. 


A combination of designers, manufacturers, distributors, converters, and dyers in the 
women’s dress industry to prevent, through restrictive sales agreements, other manufac- 
turers from copying designs for sale at lower prices violates the Clayton and Sherman 
Anti-Trust Acts and the Federal Trade Commission Act where competition is lessened 
and a trend toward monopoly created even though the combination does not affect prices 
or quality, or limnit production, and the alleged protective purpose of the combination—to 


secure protection against so-called “style piracy”—affords no justification for restraints 


upon interstate commerce in violation of Federal law. 


Affirming. (CCA-2; 1940) 114 Fed. (2d) 80, affirming as modified Federal Trade Com- 


mission Order No. 2769. 


Charles B. Rugg, Milton C. Weisman (Archibald Cox, Melvin A. Albert, on brief) 


for Petitioners. 
Solicitor General for Respondent. 


Mr. Justice BLAck delivered the opinion of the Court. 


[Issue] 


The Circuit Court of Appeals, with madi- 
fications not here challenged, affirmed a 
Federal Trade Commission decree ordering 
petitioners to cease and desist from certain 
practices found to have been done in com- 
bination and to constitute “unfair methods 
of competition” tending to monopoly.’ De- 
termination of the correctness of the deci- 
sion below requires consideration of the 
Sherman, Clayton, and Federal Trade Com- 
mission Acts.” 


[Statement of Case] 


Some’ of the members of the combina- 
tion design, manufacture, sell and distribute 
women’s garments—chiefly dresses. Others 
are manufacturers, converters or dyers of 
textiles from which these garments are made. 
Fashion Originators’ Guild of America 


1114 F, (2d) 80. Because of inconsistency be- 
tween the holding below and that of the First 
Circuit Court of Appeals in Wm. Filene’s Sons 
Co. v. Fashion Originators’ Guild of America, 
90 F, (2d) 556, we granted certiorari. 311 


Wass 


(FOGA), an organization controlled by these 
groups, is the instrument through which 
petitioners work to accomplish the purposes 
condemned by the Commission. The garment 
manufacturers claim to be creators of original 
and distinctive designs of fashionable clothes 
for women, and the textile manufacturers 
claim to be creators of similar original fabric 
designs. After these designs enter the 
channels of trade, other manufacturers sys- 
tematically make and sell copies of them, 
the copies usually selling at prices lower 
than the garments copied. Petitioners call 
this practice of copying unethical and im- 
moral, and give it the name of “style 
piracy.” And although they admit that their 
“original creattons” are neither copyrighted 
nor patented, and indeed assert that existing 
legislation affords them no protection against 
copyists, they nevertheless urge that sale of 


226 Stat. 209, 15 U. S. C. §1 et seq.; 38 Stat. 
730, 15 U. S. C. § 12 et seq.; 38 Stat. 717, 15 U. S. 
C. § 41 et seq. 
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copied designs constitutes an unfair trade 
practice and a tortious invasion of their 
rights. Because of these alleged wrongs, 
petitioners, while continuing to compete with 
one another in many respects, combined 
among themselves to combat and, if pos- 
sible, destroy all competition from the sale 
of garments which are copies of their “origi- 


nal creations.” They admit that to destroy 
such competition they have in combination 
purposely boycotted and declined to sell 
their products to retailers who follow a 
policy of selling garments copied by other 
manufacturers from designs put out by Guild 
members. As a result of their efforts, ap- 
proximately 12,000 retailers throughout the 
country have signed agreements to “cooper- 
ate” with the Guild’s boycott program, but 
more than half of these signed the agree- 
ments only because constrained by threats 
that Guild members would not sell to re- 
tailers who failed to yield to their demands 
—threats that have been carried out by the 
Guild practice of placing on red cards the 
names of non-cooperators (to whom no sales 
are to be made), placing on white cards the 
names of cooperators (to whom sales are 
to be made), and then distributing both sets 
of cards to the manufacturers. 


[Power of Combination] 


The one hundred and seventy-six manu- 
facturers of women’s garments who are 
members of the Guild occupy a command- 
ing position in their line of business. In 
1936, they sold in the United States more 
than 38% of all women’s garments whole- 
saling at $6.75 and up, and more than 60% 
of those at $10.75 and above. The power 
of the combination is great; competition and 
the demand of the consuming public make 
it necessary for most retail dealers to stock 
some of the products of these manufac- 
turers. And the power of the combination 
is made even greater by reason of the affilia- 
tion of some members of the National Fed- 
eration of Textiles, Inc—that being an or- 
~anization composed of about one hundred 
‘textile manufacturers, converters, dyers 
and printers of silk and rayon used in mak- 
ing women’s garments. Those members of 
the Federation who are affiliated with the 
Guild have agreed to sell their products 


only to those garment manufacturers who. 


have in turn agreed to sell only to cooperat- 
ing retailers. 
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The ‘Guild maintains a Design Registra- 
tion Bureau for garmients, and the Textile 
Federation maintains a similar Bureau for 
textiles. The Guild employs “shoppers” to 
visit the stores of both cooperating and non- 
cooperating retailers, “for the purpose of 
examining their stocks, to determine and 
report as to whether they contain ie 
copies of registered designs . . .. An 
elaborate system of trial and appellate 
tribunals exists, for the determination of 
whether a given garinent is in fact a copy 
of a Guild member's design. In order to 
assure the success of its plan of registration 
and restraint, and to ascertain whether Guild 
regulations are being violated, the Guild 
audits its members’ books. And if viola- 
tions of Guild requireménts are discovered, 
as, for example, sales to red-carded retailers, 
the violators are subject to heavy fines.’ 


[Additional Regulatory Activities] 


In addition to the elements of the agree- 
ment set out above, all of which relate more 
or less closely to competition by so-called 
style copyists, the Guild has undertaken to 
do many things apparently independent of 
and distinct from thé fight against copying. 
Among them are the following: the combina- 
tion prohibits its members from participating 
in retail advertising; regulates the discount 
they may allow; prohibits their selling at 
retail; cooperates with local guilds in regu- 
lating days upon which special sales shall 
be held; prohibits its members from selling 
womien’s garments to persohs who conduct 
businesses in residences, residential quarters, 
hotels or apartment houses; and denies the 
benefits of membership to retailers who 
participate with dress mahufacturers in 
promoting fashion shows unless the mer- 
chandise uséd is actually purchased and 
delivered. 


[Findings of Commission] 


If the purpose and practice of the com- 
bination of garment manufacturers and their 
affiliates ruris counter to the public policy 
declared in the Sherman and Clayton Acts, 
the Federal Trade Commission has the power 
to suppress it as ah unfair method of com- 
petition From its findings the Commission 
concluded that the petitioners, “pursuant to 
understandings, arrangements, agreements, 
combinations and conspiracies entered into 
jointly and severally” had prevented sales 


EE ST SE i ee ess Se Se Sees 


*In one instance a fine of $1500 was imposed, 
and the Guild notified its membership that a 
fine of $5000 would be assessed in case of future 
violation. 

‘Federal Trade Commission v. Beech-Nut 
Packing Co., 257 U.S. 441, 453-455. See 26 Stat. 
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209, 15 U. S. C. $1 et seq.; 38 Stat. 730, 15 


U. S. C. $12 et seq.; 38 Stat. 717,15 U. S. C. 
§ 41 et seq. By 38 Stat. 734, 15 U. S. C. § 21, 
the Federal Trade Commission is expressly 
given authority to enforce the Clayton Act. 
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in interstate commerce, had “substantially 
lessened, hindered and suppressed” competi- 
tion, and had tended “to create in themselves 
a monopoly.” And paragraph 3 of the 
Clayton Act (15 U. S.‘C. § 14) declares 


“It shall be unlawful for any person engaged 
in commerce, ... to... make a sale or contract 
for sale of goods, . . . onthe condition, agree- 
ment, or understanding that the.. . . purchaser 
thereof shal] not use or deal in the goods, . . 
of a competitor or competitors of . . . seller, 
where ‘the effect of such. . . sale, or contract 
for sale . . . may be to substantially lessen 
competition or tend to create a monopoly in 
any line of commerce.”’ 


The relevance of this section of the Clayton 
Act to petitioners’ scheme is shown by the 
fact that the scheme is bottomed upon a 
system of sale under which (1) textiles shall 
be sold to garment manufacturers only upon 
the condition and understanding that the 
buyers will not use or deal in textiles which 
are copied from the designs of textile manu- 
facturing Guild members; (2) garment man- 
ufacturers shall sell to retailers only upon 
the condition and understanding that the 
retailers shall not use or deal in such copied 
designs. And the Federal Trade Commis- 
sion concluded in the language of the Clayton 
Act that these understandings substantially 
lessened compétition and tended to create a 
monopoly. We hold that the Commission, 
upon adequate and unchallenged findings, 
correctly concluded that this practice con- 
stituted an unfair method of competition.” 


[Scope of Anti-Trust Acts] 


Not only does the plan in the respects 
above discussed thus conflict with the prin- 
ciples of the Clayton Act; the findings of 
the Commission bring petitioners’ combina- 
tion in its entirety well within the inhibition 
of the policies declared by the Sherman Act 
itself. Section 1 of that Act makes illegal 
every contract, combination or conspiracy 
in restraint of trade or commerce among 
the several states; Section 2 makes illegal 
every combination or conspiracy which 
monopolizes or attempts to monopolize any 
part of that trade or commerce. Under the 
Sherman Act “competition not combination, 
should be the law of trade.” National Cotton 
Oil Co. v. Texas, 197 U. S. 115, 129. And 
among the many respects in which the 
Guild’s plan runs contrary to the policy of 
the Sherman Act are these: it narrows the 
outlets to which garment and textile manu- 


facturers can sell and the sources from’ 


which retailers can buy (Montague & Co. v. 


Lowry, 193 U. S. 38, 45; Standard Sanitary 
Manufacturing Co. v. United States, 226 U. S. 
20, 48-49) ; subjects all retailers and manu- 
facturers who decline to comply with the 
Guild’s program to an organized boycott 
(Eastern States Retail Lumber Dealers’ As- 
Soctaiion v. United States, 234 U. S. 600, 
609-611); takes away the freedom of action 
of members by requiring each to reveal to 
the Guild the intimate details of their indi- 
vidual affairs (United States v. American 
Linseed Oil Co., 262 U. S. 371, 389); and has 
both as its necessary tendency and as its 
purpose and effect the direct suppression of 
competition from the sale of unregistered 
textiles and copied designs (United States v. 
American Linseed Oil Co., supra, at 389). In 
addition to all this, the combination is in 
reality an extra-governmental agency, which 
prescribes rules for the regulation and 
restraint of interstate commerce, and pro- 
vides extra-judicial tribunals for determina- 
tion and punishment of violations, and thus 
“trenches upon the power of the national 
legislature and violates the statute.” Addyston 
Pipe & Steel Co. v. United States, 175 U. S. 
210,242. 


[Existence of Monopoly Non-Determinative] 


Nor is it determinative in considering the 
policy of the Sherman Act that petitioners 
may not vet have achieved a complete mo- 
nopoly. For “it is sufficient if it really tends 
to that end and to deprive the public of the 
advantages which flow from free competi- 
tion.” United States v. E. C. Knight Co., 
156 U. S. 1, 16: Addyston Pipe & Steel Co. v. 
Umted States, 175 U.S. 211, 237. It was, in 
fact, one of the hopes of those who spon- 
sored the Federal Trade Commission Act 


’ that its effect might be prophylactic and that 


through it attempts to bring about complete 
monopolization of an industry might be 
stopped in their incipiency.® 


[Combinations to Reduce Prices] 


Petitioners, however, argue that the com- 
bination cannot be contrary to the policy 
of the Sherman and Clayton Acts, since the 
Federal Trade Commission did not find that 
the combination fixed or regulated. prices, 
parcelled out or limited production, or 
brought about a deterioration in quality. 
But action falling into these three categories 
does not exhaust the types of conduct 
banned by the Sherman and Clayton Acts. 
And as previously pointed out, it was the 
object of the Federal Trade Commission 


5 Cf. Federal Trade Commission v. R. F. Kep- 
pel & Bro., 291 U.S. 304, 314; Standard Fashion 
Co. v. Magrane-Houston Co., 258 U. S. 346, 357. 


6 Federal Trade Commission v. Raladam Co., 


283 U. S. 643, 647. And see remarks of Senator. 
Cummins, Chairman of the Committee which 
reported the bill, 51 Cong. Rec. 11455, quoted 
by Brandeis, J., in Federal Trade Commission 
v. Gratz, 253 U.S. 421, 435. 
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Act to reach not merely in their fruition but 
also in their incipiency combinations which 
could lead to these and other trade restraints 
and practices deemed undesirable. In this 
case, the Commission found that the com- 
bination exercised sufficient control and 
power in the women’s garments and textile 
businesses “to exclude from the industry 
those manufacturers and distributors who 
do not conform ‘« the rules and regulations 
of said respondents, and thus tend to create 
in themselves a monopoly in the said in- 
dustries.”” While a conspiracy to fix prices 
is illegal, an intent to increase prices 1s not 
an ever-present essential of conduct amount- 
ing to a violation of the policy of the Sher- 
man and Clayton Acts; a monopoly contrary 
to their policies can exist even though a 
combination may temporarily or even per- 
manently reduce the price of the articles 
manufactured or sold. For as this Court 
has said, 

“Trade or commerce under those circumstances 
may nevertheless be badly and unfortunately 
restrained by driving out of business the small 
dealers and worthy men whose lives have been 
spent therein, and who might be unable to re- 
adjust themselves to their altered surroundings. 
Mere reduction in the price of the commodity 
dealt in might be dearly paid for by the ruin 
of such a class, and the absorption of control 
over one commodity by an all-powerful com- 
bination of capital.’’ 7 2 


[Legality of “Style Piracy” Immaterial] 


But petitioners further argue that their: 


boycott and restraint of interstate trade is 
not within the ban of the policies of the 
Sherman and Clayton ,Acts because “the 
practices of FOGA were reasonable and 
necessary to protect the manufacturer, la- 
borer, retailer and consumer against the 
devastating evils growing from the pirating 
of original designs and had in fact benefited 
all four.”” The Commission declined to hear 
much of the evidence that petitioners de- 


[] 56,102] 
et al. v. Federal Trade Commission. 


Millinery Creators’ Guild, Inc. 


sired to offer on this subject. As we have 
pointed out, however, the aim of petitioners’ 
combination was the intentional destruction 
of one type of manufacture and sale which 
competed with Guild members. The pur- 
pose and object of this combination, its po- 
tential power, its tendency to monopoly, the 
coercion it could and did practice upon a 
rival method of competition, all brought it 
within the policy of the prohibition declared 
by the Sherman and Clayton Acts. For 
this reason, the principles announced in Ap- 
palachian Coals, Inc. v. United States, 288 
U. S. 344, and Sugar Institute v. United Statcs, 


297 U. S. 553, have no application here. 
Under these circumstances it was not error 
to refuse to hear evidence, for the reason- 
ableness of the methods pursued by the com- 
bination to accomplish its unlawful object 
is no more material than would be the 
reasonableness of the prices fixed by unlaw- 
ful combination. Cf. Thomsen v. Cayser, 
243 U. S. 66, 85; United States v. Trenton 
Potteries Co., 273 U. S. 392, 398; United 
States v. Socony-Vacuum Oil Co., 310 U. S. 
150, 212-224. Nor can the unlawful com- 
bination be justified upon the argument that 
systematic copying of dress designs is itself 
tortious, or should now be declared so by us. 


In the first place, whether or not given 
conduct is tortious is a question of state law, 
under our decision in Erie Railroad Co. v. 
Tompkins, 304 U. S. 64. In the second place, 
even if copying were an acknowledged tort 
under the law of every state, that situation 
would not justify petitioners in combining 
together to regulate and restrain interstate 
commerce in violation of federal law. And 
for these same reasons, the principles de- 
clared in International News Service v. Asso- 
ciated Press, 248 U.S. 215, cannot serve to 
legalize petitioners’ unlawful combination. 
The decision below is accordingly 
Affirmed. 


(Formerly Millinery Quality Guild, Inc.), 


United States Supreme Court. No, 251. March 3, 1941. 


us ns writ of certiorari to the United States Circuit Court of Appeals for the Second 
ircuit. 


A combination of manufacturers of women’s hats to prevent copyin i 
sale at lower prices is held to constitute a violation of the Bedeeal Trade Conse nee 
on the authority of Fashion Originators’ Guild of America, Inc. v. Federal Trade Com- 
mission [{[ 56,101, ante], where the effect of the combine is to impede competition and 
to create a trend toward monopoly in the industry. 


Dockery ol a 1940) 109 Fed. (2d) 175, affirming Federal Trade Commission, 


et ee ees 
‘United States v, Trans-Missouri Frei ht As- 
sociation, 166 U. S. 290, 323. : é 
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Frances L, Driscoll, Charles A. Van Patten, Lowell M. Birrell, Birrell & Di 
of 27 Cedar Street, New York City, New York, for Perioneee STURER EAPO OCI all 


W. T. Kelley, Washington, D. C., for Respondent. 
Mr. Justice BLack delivered the opinion of the Court. 


[Issue] 


This case presents virtually the same is- 
sues as Fashion Originators’ Guild of America, 
Inc. v, Federal Trade Commission, this day 
decided. Here, as in that case, the Circuit 
Court of Appeals affirmed a Federal Trade 
Commission decree ordering the petitioners 
to cease and desist from _certain practices 
found to have been done in combination and 
to constitute “unfair methods of competi- 
tion” tending to monopoly.* 

The members of the Guild involved in this 
case are designers and manufacturers of 
women’s hats. Their Guild operates a plan 
modelled after that of the Fashion Orig- 
inators’ Guild of America, Inc. 


[Findings of Commission] 
It was stipulated by the parties that 


“The capacity, tendency, purpose and result of 
the plan . . . and the acts and practices per- 
formed thereunder . . . have been, and now are, 


to restrain commerce by eliminating [limiting] 
manufacturers of stylish hats as to the 
outlets of their products and by limiting the 
retail dealers . . . as to their source of supply, 
and to deprive the public of the benefits, if any, 


of competition as to price or otherwise among 
retailers of stylish hats in this respect . . .” 
Pursuant to the evidence and to the stipula- 
tion containing this statement, the Commis- 
sion found that the effect of the plan was 
“unduly to hinder competition and to create 
monopoly in the sale of women’s hats in 
interstate commerce.” 


[Controlling Decision] 


The respects in which the plan of the 
Millinery Creators’ Guild differs from that 
of the Fashion Originators’ Guild are not 
material, and need not be set out in detail. 
Nor need the findings of the Commission be 
enumerated here. The Commission did find 
that the Millinery Creators’ Guild had tended 
to hinder competition and create monopoly 


“By depriving the public of the benefits of 
normal price competition among retailers of 
stylish hats for women”, a finding not made 
in the other case, but the presence or ab- 
sence of such a finding is not determinative 
here. On the authority of Fashion Orig- 


inators’ Guild of America, Inc. v. Federal 
Trade Commission, the decision below is 


Affirmed. 


[| 56,103] Missouri-Kansas Pipe Line Company v. The United States of America, 
Columbia Gas & Electric Corporation, Columbia Oil & Gasoline Corporation, et al. 


Panhandle Eastern Pipe Line Company v. The United States of America, Columbia 
Gas & Electric Corporation, Columbia Oil & Gasoline Corporation, et al. 


United States Supreme Court. 


Nos. 268, 269. 


March 3, 1941. Opinion amended 


March 17, 1941, and petition for rehearing in No. 268 denied. 


Appeals from the District Court of the United States for the District of Delaware. 


An order of the United States District Court denying leave to intervene, following 
reopening of proceedings under the federal anti-trust laws, to a pipe line company whose 
alleged exclusion from a marketing area formed the basis of the original anti-trust action, 
and was guaranteed against in the original consent decree, constitutes a final order within 
the purview of the Expediting Act, properly reviewable by the Supreme Court of the United 
States, where denial of the attempted intervenor’s right to participate actively in the re- 
opened proceeding endangers the protection of its right to extend operations afforded by 
the original decree. 


Arthur G. Logan (Logan & Duffy, Robert J. Bulkley, Russell Hardy, of Counsel), for 
Appellant. 

Attorney General; Douglas M. Moffat, William H. Button, Clarence Southerland, 
Daniel O. Hastings, James B. Alley, for Appellees. 


Mr. Justice FRANKFURTER delivered the opinion of the Court. Mr. Justice ROBERTS 
dissented in part. Mr. Justices Douctas and Murpuy took no part. 


+109 F. (2d) 175. 


q 56,103 


400 


Court Decisions 


Missouri-Kansas Pipe Line Co. v. U.S. et al.; Panhandle Eastern 
Pipe Line Co. v. U.S. etal. 


[Statement of Case] 


These proceedings grow out of_a suit in 
equity brought by the Attorney General in 
1935 to enforce the anti-trust laws. That 
suit was terminated by a consent decree the 
terms of which specifically reserved certain 
rights to the Panhandle Eastern Pipe Line 
Company. The issues here revolve around 
the scope of those provisions of the decree. 


[Unlawful Activities Charged] 


In its bill the Government charged that 
Columbia Gas & Electric Corporation and 
its controlled instrumentality, Columbia Oil 
& Gasoline Corporation, together with indi- 
vidual defendants, had conspired, for the 
benefit of Columbia Gas, to shut out opera- 
tion in the Indiana-Ohio-Michigan area by 
the Panhandle Company, which had built a 
natural gas pipe line from the Texas fields to 
the border of Indiana. Panhandle was an 
offspring of Missouri-Kansas Pipe Line 
Company (hereafter called Mokan), which, 
at the inception of the Government’s suit, 
still owned half of Panhandle’s stock: and 
held half its junior debt. Columbia Gas, it 
was charged, had a practical monopoly of 
natural gas in the market which Panhandle 
proposed to enter, and to maintain this mo- 
nopoly Columbia. Gas acquired domination 
of Panhandle through the acquisition by 
Columbia Oil of half of Panhandle’s stock 
and junior debt and its whole senior debt. 
These acts stifled, so it was claimed, Pan- 
handle's potential competition, rendered it 
insolvent, and forced Mokan into receiver- 
ship. 

[Consent Decree] 


The consent decree sought to assure op- 
portunities for competition by Panhandle. 
Deeming the terms of the decree inadequate 
for its purpose, the Government in 1939 re- 
opened the proceedings. The defendants 
proposed modifications of the decree by a 
plan which the district court referred to a 
master. After-the master’s report approving 
the plan had been submitted but before the 
district court had acted upon it, two at- 
tempts to intervene were made on behalf of 
Panhandle. The denial of these two motions 
by the district court is the basis of the ap- 
peals here which come to us directly under 
the Expediting Act, 32 Stat. 823, as amended, 
15 U. S. C. §29. In No. 268 Mokan, as a 
stockholder of Panhandle, made the appro- 
priate allegations as to the unwillingness of 
those responsible for the actions of the cor- 
poration to protect its interests, and moved 
to intervene on behalf of Panhandle. In 
No. 269, the motion purported to be made in 
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Panhandle’s name. In addition to the formal 
parties, the City of Detroit was heard here - 
as anucus curiae because of its interest in the 
supply of gas by Panhandle. 

[Stockholder’s Action] 


For clarity’s sake, we shall first dispose 
of No. 268. 

Numerous arguments were pressed upon 
us challenging our jurisdiction over the ap- 
peal, or, in the alternative, insisting on the 
propriety of the action of the district court. 
Treating Rule 24(a) of the Rules of Civil 
Procedure as a comprehensive inventory of 
the allowable instances for intervention, it is 
insisted that the present case is not one for 
intervention as of right, and as an exercise 
of the district court’s discretion is not re- 
viewable here. In any event, the order of 
the district court is said not to be a “final 
decree” within the Expediting Act, compare 
United States v. California Canneries, 279 
U. S. 553, 556, and on this score not review- 
able. If the merits be here open, the order 
was correct because there was not “timely 
application”, as required by Rule 24(a). 
Finally, various considerations of controlling 
public interest are invoked to sustain the 
district court: the Attorney General: is the 
guardian of.the public interest in enforcing 
the anti-trust laws, compare New York City 
v. New York Telephone Co., 261 U. S. 312; 
injection of new. issues ought not to be al- 
lowed to delay disposition of the main litiga- 
tion, see United States v. Northern Securities 
Co., 128 Fed. 808, 813; a decree already en- 
tered_should not be impeached by interven- 
tion, see United States v. California Canneries, 
supra, at 556. ; 


[Basis of Right in Consent Decree] 


All of these arguments misconceive, the 
basis of the right now asserted. Its founda- 
tion is the consent decree. We are not here 
dealing with a conventional form of inter- 
vention, whereby an appeal is made to the 
court’s good sense to allow persons having 
a common interest with the formal parties 
to enforce the common interest with their 
individual emphasis. Plainly enough, the 
circumstances under which interested out- 
siders should be allowed to become partici- 
pants in a litigation is, barring very special 
circumstances, a matter for the nisi prius 
court. But where the enforcement of a 
public law also demands distinct safeguard- 
ing of private interests by giving them a 
formal status in the decree, the power to 
enforce rights thus sanctioned is not left to 
the public authorities nor put in the keeping 
of the district court’s discretion. 


Court Decisions 


401 


Missouri-Kansas Pipe Line Co. v. U.S. et al.; Panhandle Eastern 
Pipe Line Co. v. U. S. et al. 


[Right to Appearance] 


_That is the present case. Panhandle’s 
right to economic independence was at the 
heart of the controversy. An important as- 
pect of that independence was the extension 
of its operations to permit sales in Detroit. 
The assurance of this extension was deemed 
so vital that it was safeguarded by explicit 
provisions in the decree. Section IV, which 
is in full in the margin,’ contained those 
provisions, and by Section V, also set out 
below,’ Panhandle, “upon proper applica- 
tion”, could “become a party” to the suit 


“for the limited purpose of enforcing the 
rights conferred by Section IV”. Mokan, 
on behalf of Panhandle, claimed that Colum- 
bia Gas had made financial arrangements, 
which we need not detail, that would in 
practice defeat the free enterprise of Pan- 
handle. We are not concerned with the sub- 
stantiality of this claim. The sole question 
before us is whether there was standing to 
make the claim before the district court. 
We hold there was such standing. To en- 
force the rights conferred by Section IV was 
the purpose of the motion. Therefore, the 
codification of general doctrines of. inter- 
vention contained in Rule 24(a) does not 
touch our problem, And since the protection 
afforded Panhandle by Section IV of the 
decree could only be secured by the remedy 
designed by Section V, to wit, active par- 
ticipation in the suit, the denial of that pro- 
tection is a definitive adjudication, and so» 
appealable. See Credits Commutation Co. v. 
United States, 177 U. S. 311, 316; cf. Cobble- 
dick v. United States, 309 U. S. 323. Nor car 


the entorcement ot this protection be deemed 
remotely in conflict with the public duties of 
the Attorney General, nor to bring in digres- 
Sive issues, nor to impeach the existing de- 
cree. It is a vindication of the decree. 


[Prior Determinations Distinguished] 


A final contention in support of the order 
remains. It is based on two prior denials of 
motions by Mokan to intervene. Treating 
Mokan’s motions as made on its own behalf 
on the score of its ownership of more than 
forty per cent of Panhandle’s stock, the dis- 
trict court denied the motions. Appeals 
from these denials were dismissed by the 
circuit court of appeals, 108 F. (2d) 614, and 
we denied certiorari, 309 U. S. 687. The 
denials are now urged as res judicata. But 
they were a rejection of Mokan’s attempt 
to intervene in its own behalf. In neither 
instance was the relief denied deemed a 
mode of enforcing Panhandle’s rights under 
Sections IV and V of the Decree. The 
earlier denials involved different legal claims 
from that now asserted; and therefore are 
no bar to the present proceedings. 

[Corporate Action] 


In No. 269 Panhandle’s intervention was 
sought by a different route. At a meeting 
of the stockholders of Panhandle a resolu- 
tion was introduced authorizing this pro- 
ceeding. It was defeated because Columbia 
Oil’s holding of Panhandle stock was voted 
against it. Mokan claimed that this stock 
was disqualified from being voted on a mat- 
ter so deeply touching the self-interest of 


1‘“*That the defendants be and they are hereby 
perpetually enjoined from restraining or inter- 
fering in any manner in the freedom of Pan- 
handle Eastern to contract or to finance or 
arrange the financing of all contracts, extensions 
(including the proposed new line to Detroit, 
whether or not built and owned by it), repairs, 
maintenance, service, or improvements neces- 
sary in its business through or with any firm, 
person, or corporation with whom it may choose 
to deal (and to that end any such financial or 
contractual arrangements made by Panhandle 
Eastern to consummate its contract dated Au- 
gust 31, 1935, with the Detroit City Gas Com- 
pany shall be subject to the approval of the 
trustee who shall receive, and consider the ad- 
visability of, alternative methods of financing 
from any responsible underwriter) ; 

“That if such contracts be made with or finan- 
cial assistance be secured from Columbia Gas, 
such contracts may be made or financial assist- 
ance furnished only upon terms or conditions 
which do not in any way, directly or indirectly, 
presently or potentially, confer upon Columbia 
Gas any voting rights, control or participation 
in the management of Panhandle Eastern or 
.confer any rights of ownership in the works or 
properties of Panhandle Eastern except as se- 
curity for the investment; and in the event that 
Columbia.Gas shall, with respect to any contract 


or any contractual rights of any kind what- 
soever or any property held as security or used 
in connection with any contract, in any way 
prevent the free transportation, sale, and dis- 
tribution of gas by Panhandle Eastern, then 
upon application to this Court or any court of 
competent jurisdiction Panhandle Eastern shall 
have the right (1) to the immediate appointment 
of a trustee to hold such contract rights or 
property subject to the purposes and provisions 
of this decree; (2) to immediate specific per- 
formance of any and all contracts with Columbia 
Gas; and‘(3) to immediate injunction, both 
temporary and final, as well as any other appro- 
priate remedy at law or in equity, including 
any remedy hereunder.” 

2“That jurisdiction of this cause and of the 
parties hereto is retained for the purpose of 
giving full effect to this decree and for the en- 
forcement of strict compliance herewith and the 
punishment of evasions hereof, and for the fur- 
ther purpose of making such other and further 
orders and decrees or taking such other action 
as may from time to time be necessary to the 
carrying out hereof; and that Panhandle 
Eastern, upon proper application, may become 
a party hereto for the limited purpose of en- 
forcing the rights conferred by Section IV 
hereof.”’ 
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the Columbia companies. If this stock be 
not counted, so runs the argument, Mokan’s 
votes constituted a majority and the resolu- 
tion carried. But we need not pass on these 
problems of corporate control, because under 
our decision in No. 268, Panhandle’s partici- 
pation, derivatively asserted by Mokan, is 
secured. 

In a memorandum filed by the Attorney 
General we are advised that on January 18, 
1941, the district court filed an opinion ap- 
proving the plan for modifying the original 
decree subject to some suggestions by the 
Government. This, we are told, “is believed 
to satisfy the public interest”, and so the 
Government desires to sustain the action of 


forcement ot the anti-trust laws. But expe- 
dition cannot be had at the sacrifice of rights 
which the original decree itself established. 
We assume that the district court will adjust 
the right which belongs to Panhandle with 
full regard to that public interest which un- 
derlay the original suit. 


[Conclusion] 
The order in No. 268 is reversed, and that 
in No. 269 is affirmed. 
So ordered. 
Mr. Justice RoBerts is of opinion that both 
judgments should be affirmed. 
Mr. Justice Douctas:and Mr. Justice Mur- 


the court below without further litigation. 


PHY took no part in the consideration or 
We recognize the duty of expeditious en- 


disposition of this case. 


[56,104] United States of America v. American Society of Composers, Authors 
and Publishers; Gene Buck, President; George W. Meyer, Secretary; and Gustave 
Schirmer, Treasurer. 


United States District Court for the Southern District of New York. Civil No. 
13-95. March 4, 1941. 


Upon the consent of all parties a decree is entered in proceedings under the 
Sherman Anti-Trust Act permanently enjoining the defendant association from com- 
bining to restrain interstate trade by asserting exclusive performance rights in any 
musical combination; from executing performance agreements which entail price 
discriminations between similarly situated licensees; from requiring for performances 
in commercial broadcasts payments of license fees based upon a percentage of the 
income obtained by the broadcaster from non-license performances, and from requir- 
ing for performances in sustaining programs fees unrelated to actual performance 
of licensed compositions or to the number of programs upon which licensed composi- 
tions are used; from refusing to offer a per program basis of license compensation 
based upon a per program fee for sustaining programs or, in case of commercial 
programs, based either upon a per program fee, or upon a percentage of the licensee’s 
income from the use of its broadcasting facilities for the program; from requiring 
more than one license for network or transcription broadcasts; from refusing, in con- 
nection with any offer to license the nonbroadcast performance of a composition, to 
offer a license at a price fixed by it for the performance of such per piece compositions 
as are requested by the prospective licensee; from improperly restricting the per- 
formance of copyrighted compositions by the licensee; from electing its directors by 
other than membership vote; from distributing license income on any basis other than 
the number, character and popularity of members’ compositions, and the time during 
which such have been part of defendant’s catalogue, and from requiring the regular 


punliqaron of more than one composition as a condition to membership by a pro- 
essional. 


Thurman Arnold, Assistant Attorney General; Victor O. Waters, Special Assistant 
to the Attorney General; Warren Cunningham, Jr., Special Attorney, for the plaintiff. 


Charles Poletti, Milton Diamond, Schwartz & Frohlich, by Herman Finkelstein, for 
the defendants. 


Before Gopparn, District Judge. 
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[History of Proceedings] 


GODDARD, D. J.:_ This cause came on to be 
heard on this 3rd day of March, 1941,:the 
plaintiff being represented by Thurman 
Arnold, Assistant Attorney General, Victor 
O. Waters, Special Assistant to the Attorney 
General, and Warren Cunningham, Jr., Special 
Attorney, and the defendants being repre- 
sented by their counsel, and having appeared 
and filed their answer to the complaint 
herein. 


[Consent to Decree] 
It appears to the Court that defendants 


herein have consented in writing to the mak- . 
ing and entering of this decree, without any - 


findings of fact, upon condition that neither 
such consent nor this decree shall be con- 
strued as an admission or adjudication that 
said defendants have violated any law. 


[Sufficiency of Decree] 


It further appears to the Cotrt that this 
decree will provide suitable relief concern- 
ing the matters alleged in the complaint 
filed herein and that by reason of the afore- 
said consent of defendants and its accept- 
ance by plaintiff it is unnecessary to proceed 
with the trial of the action, or to take 
testimony therein, or that any adjudication 
be made of the facts. 


[Order] 


Now Therefore, Upon motion of plaintiff, 
and in accordance with said consent, it is 
hereby 

Ordered, Adjudged And Decreed 


I. The Court has jurisdiction of the sub- 
ject-matter set forth in the complaint and 
of the parties hereto with full power and 
authority to enter this decree and the com- 
plaint states a cause of action against the 
defendants under the Act of Congress of 
July 2, 1890, entitled “An Act to Protect Trade 


_and Commerce Against Unlawful Restraints 


and Monopolies” and the acts amendatory 
thereof and supplemental thereto. 


[Terms of Injunction] 


II. Defendants, Gene Buck, as President 
of the American Society of Composers, 
Authors and Publishers; George W. Meyer, 
Secretary; Gustave Schirmer, Treasurer; and 


American Society of Composers, Authors | 


and Publishers, its officers, directors, agents, 
servants, employees, members, and all per- 
sons acting or claiming to act on its behalf 
are hereby perpetually enjoined and restrained 
from entering into or carrying out, directly, 
or indirectly, any combination or conspiracy 
to restrain interstate trade and commerce, 
as alleged in the complaint, by doing, per- 
forming, agreeing upon, entering upon or 
carrying out any of the acts or things here- 


inafter in this paragraph II prohibited. 


[Exclusive Copyrights] 


(1) Defendant, American Society of Com- 
posers, Authors and Publishers, shall not, 
with respect to any musical composition, 
acquire or assert any exclusive performing 
right as agent, trustee or otherwise on be- 
half of any copyright owner, its members, 
or other owner of the performing right, or 
pursuant to any understanding or agree- 
ment with such owner, or its members, to 
pay for such right a share of, or an amount 
measured by, the receipts or revenues of 
said defendants. Nothing herein contained 
shall be construed as preventing defendant, 
American Society of Composers, Authors 
and Publishers, from regulating the activi- 
ties of its members in the following re- 
spects: (a) By requiring all moneys derived 
from the issuance of licenses by the re- 
spective members of defendant to be paid 
by the licensee to defendant and distributed 
in the same manner as other revenues; 
(b) by requiring of its members that notice 
be given the defendant of their intent to 
issue licenses before the issuance of same; 
(c) by prohibiting the members from issu- 
ing exclusive licenses to commercial users 
of music; (d) by requiring, as a condition 
precedent to the issuance of a license by 
an individual member of the Society, the 
approval and consent, to be obtained by the 
licensor, of the composer(s), author(s) and 
publisher subject to stch reasonable regu- 
lations as may be adopted by the composer(s), 
author(s) and publisher for that purpose; 
(e) by prohibiting the members from grant- 
ing or assigning to persons, firms, corpora- 
tions or enterprises, including Broadcast 
Music, Inc., the right to license or assign 
to others the right to perform publicly for 
profit the respective copyrighted musical 
compositions of which performance rights 
are owned or controlled by the respective 
members of the defendant Society. 


[License Agreements] 


(2) Defendant, American Society of Com- 
posers, Authors and Publishers, shall not 
enter into, recognize as valid or perform any 
performing license agreement which shall 


result in discriminating in price or terms 
between licensees similarly situated; pro- 
vided, however, that differentials based upon 
applicable business factors which justify dif- 
ferent prices or terms shall not be con- 
sidered discriminations within the meaning 
of this subparagraph; and provided further 
that nothing contained in this sub-paragraph 
shall prevent price changes from time to 
time by reason of changing conditions affect- 
ing the market for or marketability of per- 


forming rights. 
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[Broadcasting License Fees] 


(3) Defendant, American Society of Com- 
posers, Authors and Publishers, shall not 
require, as a condition to any offer to license 
the public performance for profit of a musical 
composition or compositions for radio broad- 
casting, a license fee of which any part shall 
be (a) in respect of commercial programs, 
based upon a percentage of the income re- 
ceived by the broadcaster from programs in 
which no musical composition or composi- 
tions licensed by said defendant for per- 
formance shall be performed, or (b) in 
respect of sustaining programs, an amount 
which does not vary in proportion either to 
actual performances, during the term of the 
license, of the musical compositions licensed 
by said defendant for performance, or to 
the number of programs on which such 
compositions or any of them shall be per- 
formed; provided, however, that nothing 
herein contained shall prevent said defend- 
ant from licensing a radio broadcaster, on 
either or both of the foregoing basis, if 
desired by such broadcaster, or upon any 
other basis desired by such broadcaster. 


[Broadcasting Charges] 


With respect to any existing or future 
performing license agreement with a radio 
broadcaster, defendant, American Society of 
Composers, Authors and Publishers, shall 
not, if required by such broadcaster, refuse 
to offer a per program basis of compensa- 
tion on either or both of the following basis 
which may be specified by the broadcaster : 

(i) in respect of sustaining programs a per 
program license fee, expressed in terms of dcl- 
lars, requiring the payment of a stipulated 
amount for each program in which musical com- 
positions licensed by said defendant shall be 
performed; 

(ii) in respect of commercial programs, a per 
program license fee, either expressed in terms 
of dollars, requiring the payment of a stipulated 
amount for each program in which the musical 
compositions licensed by said defendant for per- 
formance shall be performed, or, at the option 
of defendant, the payment of a percentage of 
the revenue derived by the licen-ee for the use 
of its broadcasting facilities in connection with 
such program. 


In the event that defendant shall offer to 
license the public performance for profit of 
a musical composition or compositions for 
radio broadcasting upon either or both of 
the foregoing per program basis, and shall 
also offer to license such performance on a 
basis of compensation which shall not vary 
in direct proportion either to actual per- 
formances during the term of the licenses 
of the musical compositions licensed by said 
defendant for performance or to the num- 
ber of programs on which musical com- 
positions licensed by defendant shall be 
performed, defendant shali act in good faith 
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‘so that there shall be a refationship between 


such per program basis and such other 
basis, justifiable by applicable business factors, 
including availability, so that there will be 
no frustration of the purpose of this sub- 
paragraph to afford radio broadcasters alter- 
native basis of license compensation. 


[Network Broadcasts} 


(4) Defendant, American Society of Com- 
posers, Authors and Publishers, shall not 
license the public performance for profit of 
any musical composition or compositions 
except on a basis whereby, in so far as net- 
work radio broadcasting is concerned, the 
issuance of a single license, authorizing and 
fixing a single license fee for such perform- 


‘ance by network radio broadcasting, shall 


permit the simultaneous broadcasting of such: 
performance by all stations on the network 
which shall broadcast such performance, 
without requiring separate licenses for such 
several stations for such performance. 


[Transcriptions] 


(b) [(5)] ‘With respect to any musical 
composition in defendant’s catalogue of mu- 
sical compositions licensed for radio broad- 
casting and which is or shall be lawfully 
recorded for performance on specified com- 
mercially sponsored programs on an electrical | 
transcription or on other specially prepared 
recordation intended for broadcasting pur- 
poses, said defendant shall not refuse to offer 
to license the public performance for profit by 
designated radio broadcasting stations of such 
compositions by a single license to any 
manufacturer, producer or distributor of 
such transcription or recordation or to any 
advertiser or advertising agency on whose 
behalf such transcription or recordation shall 


have been made who may request such 


license, which single license shall authorize 
the broadcasting of the recorded composi- 
tion by means of such transcription or 
recordation by all radio stations enumerated 
by the licensee, on terms and conditions 
fixed by said defendant, without requiring 
separate licenses for such enumerated stations. 


[Non-broadcast Licenses] 


(6) Defendant, American Society of Com- 
posers, Authors and Publishers, shall not, 


* In connection with any offer to license by it 


the public performance for profit of musical 
compositions by users other than broad- 
casters, refuse to offer a license at a price 
Or prices to be fixed by said defendant for 
the performance of such specific (i. e., per 
piece) _musical compositions, the use of 
which shall be requested by the prospective 
licensee. 

(7) Defendant, American Society of Com- 
posers, Authors and Publishers, shall not, 
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in connection with any offer to license by it 
the public performance for profit of musical 
compositions by radio broadcasters, refuse 
to offer a license on a per performance or 
per program basis as provided for in para- 
granh II (3) hereof at a price or prices to 
be fixed by said defendant for the perform- 
ance of such programs, the use of which 
shall be requested by the prospective licensee. 


[Restriction of Licensees] 


(8) Defendant, American Society of Com- 
posers, Authors and Publishers, shall not 
assert or exercise any_right of power nor 
shall any of its members exercise any right 
Or power to restrict from public perform- 
ance for profit by any licensee of said de- 
fendant any copyrighted musical composition 
in order to exact additional consideration 
for the performance thereof, or for the pur- 
pose of permitting the fixing or regulating 
of fees for the recording or transcribing of 
such composition; provided, however, that 
nothing in this sub-paragraph shall prevent 
said-defendant or its members from restrict- 
ing performances of a musical composition 
in order reasonably to protect the work 
against indiscriminate performances or the 
value of the public performance for profit 
rights therein or to protect the dramatic 
performing rights therein, or, as may be 
reasonably necessary in connection with any 
claim or litigation involving the perform- 
ing rights in any such composition. 


[Representation in Society] 


(9) The Society shall not elect the mem- 
bers of the Board of Directors in any man- 
ner other than by a membership vote in 
which all author, composer and publisher 
members shall have the right to vote for 
their respective representatives to serve on 
the Board of Directors. Due weight may 
be given to the classification of the member 
within the Society in determining the num- 
ber of votes each member may cast for the 
election of directors. Upon the expiration 
of the terms of office of the present directors, 
the provisions of this section shall apply to 
the election of their successors. There- 
after, not less than one-twelfth of the total 
membership of the Board of Directors shall 
be elected annually. 


[Distribution of Fees] 


(10) Defendant, American Society of Com- 
posers, Authors and Publishers, shall pro- 
vide in its by-laws that the Society shall 
not distribute to its members the moneys 
received by granting the right to perform 
copyrighted musical compositions publicly 
for profit on any basis other than the num- 
ber, nature, character and prestige of the 
copyrighted musical compositions composed, 
written or published by each member, the 


length of time in which the works of the 
member have been a part of the catalog 
of the Society, and popularity and vogue of 
such works, all to be determined in a fair 
and non-discriminatory manner. 


[Membership Eligibility] 


(II) Defendant, American Society of Com- 
posers, Authors and Publishers, shall not 
require as a condition precedent to eligibility 
for author or composer membership in the 
Society the regular publication of more than 
one musical composition or writing by any 
person who regularly practices the profes- 
sion of writing music and the text or lyrics 
of musical works. 


[Application of Decree] 


SII. The terms of this decree shall be 
binding upon, and shall extend to each and 
every one of the successors in interest of 
defendant, American Society of Composers, 
Authors and Publishers, and to any and all 
corporations, partnerships, associations and 
individuals who or which may acquire the 
ownership or control, directly or indirectly, 
of all or substantially all of the property, 
business and assets of defendant, American 
Society of Composers, Authors and Pub- 
lishers, whether by purchase, merger, consoli- 
dation, re-organization or otherwise. None 
of the restraints or requirements herein im- 
posed upon the defendant shall apply to the 
acquisition of or licensing of the right to 
perform musical compositions publicly for 
profit outside the United States of America, 
its territories and possessions. 


[Inspections and Investigations] 


IV. For the purpose of securing com- 
pliance with this decree and for no other 
purpose, dulv authorized representatives of 
the Department of Justice shall, on the writ- 
ten request of. the Attorney General or an 
Assistant Attorney General and on reason- 
able notice to defendant, American Society 
of Composers, Authors and Publishers, made 
to the principal office of said defendant, be 
permitted (a) reasonable access, during the 
office hours of said defendant, to all books, 
ledgers, accounts, correspondence, memoranda, 
and other records and documents in the 
possession or under the control of said de- 
fendant, relating to any of the matters con- 
tained in this decree; (b) subject to the 
reasonable convenience of said defendant 
and’ without restraint or interference from 
it, and subject to any legally recognized 
privilege, to interview officers or employees 
of said defendant, who may have counsel 
present, regarding any such matters; and 
said defendant, on such request, shall sub- 
mit such reports in respect of any such 
matters as may from time to time be rea- 
sonably necessary for the proper enforce- 


1 56,104 


406 


Court Decisions 


U. S. v. Kraft Paper Ass’n, et al. 


ment of this decree; provided, however, that 
information obtained by the means _ per- 
mitted in this paragraph shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of the Department 
of Justice, except in the course of legal 
proceedings in which the United States is 
a party or-as otherwise required by law. 


[Effective Dates of Decree] 


V. This decree shall become effective 
ninety (90) days after the entry hereof, 
except that the provisions of subparagraph 
(6) of paragraph II shall become effective 
nine (9) months after the effective date of 


[Retention of Jurisdiction] 


VI. Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this decree to make application 
to the Court any time after the effective 
date hereof for such further orders and 
directions as may be necessary or appro- 
priate in relation to the construction of or 
carrying out of this decree, for the modifica- 
tion hereof upon any ground for the en- 
forcement of compliance herewith and the 
punishment of violations hereof. Jurtsdic- 
tion of this cause is retained for the purpose 
of granting or denying such applications so. 
made as justice may require and the right 
of the defendant to make such application 


the other provisions of this decree. and to obtain-such relief is expressly granted. 


[1 56,105] United States of America v. Kraft Paper Association, The Albemarle 
Paper Manufacturing Co., Calcasieu Sulphate Paper Co., Central Paper Company, 
Champion Paper & Fibre Company, Chesapeake-Camp Corporation, Crossett Lumber 
Company, Crown Zellerbach Corporation, Filer Fibre Company, Gaylord Container 
Corporation, Gilman Paper Company, Gulf States Paver Corporation. Hollingsworth 
& Whitney Company, Hummel-Ross Fibre Corporation, Longview Fibre Company, 
Mosinee Paper Mills Company, Munroe Paper Corporation, Nashua River Paper Com- 
pany, Nekoosa-Edwards Paper Company, Orono Pulp & Paper Company, Patersen 
Parchment Paper Co., St. Regis Paper Company, Sorg Paper Company, Southern 
Advance Bag & Paper Co., Southern Kraft Corporation, John Strange Paper Company, 
Tarentum Paper Mills, Thilmany Pulp & Paper Co., Tomahawk Kraft Paper Company, 
Union Bag & Paper Corporation. West Virginia Pulp & Paper Company, Inc., William 
H. Anders, John E, Alexander, Joseph H. Cowhill, H. Stuari Daniels, H. W. Ellerson, 
W. J. Henry, E. A. Kendler, R. A. McDonald, J. L. Stille, Norman §. Stone. 


United States District Court for the Southern District of New York, Civil No. 10-329. 
September 10, 1940. 


Upon the consent of all parties, a decree is entered enjoining the defendant paper 
manufacturers and a trade association in their operations within the United States, its 
territories, and the District of Columbia, except where such operations relate ex- 
clusively to foreign countries, from combining to limit the production of kraft paper 
to predetermined quotas, to participate in plans for apportioning production, or to 
collect or disseminate information for the purposes of establishing proscribed produc- 
tion quotas, indicating the breach of already-established quotas, or compelling adher- 
ence to such quotas. 


Thurman Arnold, Assistant Attorney General; Frank H. Elmore, Jr., Special Assist- 
ant to the Attorney General; Manuel M. Gorman, Special Attorney, for the plaintiff. 

Oseas & Pepper, for defendants Kraft Paper Association, Chesapeake-Camp Corpora- 
tion, Gaylord Container Corporation, Gulf States Paper Corporation, Hummel-Ros§ Fibre 
Corporation, Longview Fibre Company, Munroe Paper Corporation, Orono Pulp & Paper 


Company, Paterson Parchment Paper Co., Sorg Paper Company, Southern Advance Bag 
& Paper Co., W. J. Henry. 


Philip S. Ehrlich, Oseas & Pepper, for defendants Crown Zellerbach Corporation, 
R. A. McDonald. 


Theo. W. Brazeau, Oseas & Pepper, for defendants Mosinee Paper Mills Company, 
Norman S. Stone, Nekoosa-Edwards Paper Company, John E. Alexander, Tomahawk 
Kraft Paper Company, Joseph H. Cowhill. 


Wise, Corlett & Canfield, for defendants The Albermarle Paper Manufacturing Co., 
H. W. Ellerson, Hollingsworth & Whitney Company. 


Ehlermann & Crawford, for defendant Calcasieu Sulphate Paper Co. 
Turnbull & Bergh, for defendants Central Paper Company, Filer Fibre Company. 
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Breed, Abbott & Morgan, for defendant Champion Paper & Fibre Company. 
John G. Jackson, Charles B. Brophy, Raymond M. Tierney, for defendant Crossett 


Lumber Company. 


Max Dorff, I. Alfred Levy, for defendant Gilman Paper Company. 

William L, Stephens, for defendants Nashua River Paper Company, William H. Anders. 
LeBoeuf, Machold & Lamb, for defendant St. Regis Paper Company. 

Lindsay Goettz, for defendants John Strange Paper Company, Union Bag & Paper 


Corporation, H. Stuart Daniels. 


Davis, Polk, Wardwell, Gardiner & Re 


tion, J. L. Stille. 


ed, for defendants Southern Kraft Corpora- 


Jacob Rappaport, for. defendant Tarentum Paper Mills. 
Shearman & Sterling, for defendant Thilmany Pulp & Paper Co. 
Burroughs & Brown, for defendant West Virginia Pulp & Paper Company, Inc. 


Before Knox, District Judge. 
Final Decree 


Knox, D. J.: The United States of Amer- 
ica filed its complaint herein on September 
10th, 1940; the defendants appeared and 
filed their answers to such complaint, and 
assert the truth of their several answers 
and their innocence of any violation of law; 
the plaintiff and the defendants desire to avoid 
the expense of a trial of the issues therein 
and the loss of time occasioned thereby; 
no testimony having been taken, each of 
the defendants consents to the entry of this 
decree without any findings of fact, upon 
condition that neither such consent nor this 
decree shall be evidence, admission or adju- 
dication that they, or any of them, have 
violated any law or have done any of the 
things charged in the complaint or enjoined 
by this decree; and the United States of 
America by its counsel having consented to 
the entry of this decree and to each and 
every provision thereof, and having moved 
the court for this decree; 


(Basis of Decree} 


Now, THEREFORE, before any testimony has 
been taken, and without any findings of fact 
or adjudication of the issues, and upon the 
consent of all parties hereto, it is hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


1. The court has jurisdiction of the par- 
ties to this decree; and for the purposes of 
this decree and proceedings for the enforce- 
ment thereof, and for no other purpose, the 
court has jurisdiction of the subject matter 
hereof, and the complaint states a cause of 
action against the defendants, and each of 
them, under Section 1 of the Act of July 2, 
1890 (15 U. S.C. §1). 


(“Kraft Paper” Defined] 


2. For the purposes of this decree, “kraft 
paper” means the grades of paper now reg- 
ularly reported to the Kraft Paper Associa- 
tion as part of its statistical service; which 


papers are more particularly described as: 
papers (as distinguished from paperboard) 
made from sulphate pulp and weighing not 
less than 18 pounds nor more than 150 
pounds per ream of 480 sheets of 24 by 36. 
inches excepting papers containing more’ 
than 50 percent of: bleached sulphate pulp, 
file folder stock and cylinder-made sack 


paper. 
[Injunction] 


3. The defendants, their successors, mem- 
bers, directors, officers, agents, and em- 
ployees, and all persons acting under, 
through, or for them, be, and they hereby 
are, enjoined and restrained from agreeing, 
combining, or conspiring among themselves 
or with any other manufacturer. of kraft 
paper 

a) to limit production of kraft paper 
to predetermined quotas; 


b) to promote or take part in any 
plan for apportioning kraft paper pro- 
duction among the manufacturers of 
kraft paper; 

c) to do any act or thing for the pur- 
pose or having the effect of carrying 
out any such plan; 


d) to gather, audit, disseminate and 
discuss data or to issue forecasts re- 
specting production or shipments of, or 
orders for kraft paper, for the purpose 
of establishing such quotas, or to do 
any other act or thing for such pur- 
pose; or, any such quota having been 
established, for the purpose of 


i) indicating that any manufacturer 
of kraft paper has or has not exceeded 
such quota; or 


ii) compelling any manufacturer of 
kraft paper to adhere to such quota. 
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4. Nothing contained in this decree lim- 
its the right of the defendants, their succes- 
sors, members, directors, officers, agents, 
and employees, and all persons acting under, 
through, or for them, or any of them, to 
do, or to agree to do, or cooperate in doing, 
any act, or to engage in any practice not 


enjoined by this decree, including but not. 


limited to gathering, auditing, disseminat- 
ing and discussing data and issuing fore- 
casts respecting the kraft paper business; 
without, however, reaching any agreement, 
concerted action or conspiracy to establish 
or secure adherence to predetermined quo- 
tas or to do any other act forbidden by 
paragraph “3” hereof. 
[Application of Decree] 


5. Nothing contained herein shall apply 
to: 
a) the conduct of the individual busi- 
ness of any manufacturer; 
b) any agreement between 
: (i) a manufacturer and its subsid- 
iaries, 

(ii) a manufacturer and companies 
associated with it through common 
ownership or operating management, 
or 

(iii) the subsidiaries of any such 
manufacturer; 


c) manufacture other than the pro- 
duction of kraft paper; 

d) operations or activities of the de- 
fendants outside the United States, its 
Territories and the District of Colum- 
bia, or to their operations or activities 
within the United States, its Territories 
and the District of Columbia, which re- 
late exclusively to foreign countries. 


[Inspections and Investigations] 


6. For the purpose of securing compli- 
ance with this decree, and for no other 
purpose, duly authorized representatives of 


the Department of Justice shall, on the 
written request of the Attorney General or 
an Assistant Attorney General and on rea- 
sonable notice as to time and subject mat- 
ter and subject to any legally recognized 
privilege, be permitted (i) reasonable access, 
during the office hours of the defendants, 
to all books, ledgers, accounts, correspond- 
ence, memoranda, and other records and 
documents in the possession or under the 
control of the defendants, relating to any 
‘of the matters enjoined by this decree, 
(ii) subject to the reasonable convenience of 
the decendants, and without restraint or in- 
terference from them, to interview officers 
or employees of the defendants, in the pres-_ 
ence of counsel, regarding any such mat- 
ters; and the defendants, on such request 
and subject to such privilege, shall submit 
such reports in respect of any such matters 
as may from time to time be reasonably nec- 
essary for the proper enforcement of this 
decree, provided, however, that information 
obtained by the means permitted in this par- 
agraph shall not be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings in 
-which the United States is a party or as 
otherwise required by law. __~ at 
[Retention of Jurisdiction] 

7. Jurisdiction of this action is retained 
for the purpose of enabling any of the par- 
ties to this decree to apply to the court 
at any time for such further orders or direc- 
tions as may be necessary or appropriate in 
relation to the construction of or carrying 
out of this decree, for the modification 
thereof (including, without limitation, any 
modification upon application of the defend- 
ants, or any of them, required in order to 
conform to this decree to any Act of Con- 
gress enacted after the date of entry of this 
decree or to the laws or regulations of any 
state), or for the enforcement of compliance 
therewith. 


[] 56,106] 


Upon consent of all parties 
Sherman Anti-Trust Act, pending 


United States of America v. Chrysler Corporation, et al. 
United States District Court for the Northern District of Indiana. 
November 15, 1938, modified December 21, 1940. 


a final decree is entered in proceedings under the 
determination of similar actions against other defend- 


Civil No. 9. 


ants, prohibiting the motor car manufacturer from discriminating among automobile 
finance companies, and from requiring dealers to patronize particular finance organizations 
but permitting the manufacturer to adopt plans of financing and to recommend and 
advertise such plans with the names of the registered finance companies through which 
the plans: are available, and imposing restrictions upon certain collection methods. The 
decree was modified, over objections of defendants, to extend for a year a date on which 
an express condition in the decree was premised. Provisions of the decree were extended 
to January 1, 1943, upon motion of the Government, {| 56,190, herein. 
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E. J. Ford, Special Assistant to the Attorney General; Luther M. Swygert, Assistant 


United States Attorney, for complainant. 


Nicholas Kelley, of Larkin, Rathbone & Perry, New York City, N. Y., S. J. Crum- 
packer, of Parker, Crabill, Crumpacker, May, Carlisle & Beamer, South Bend, Ind., for 


defendant Chrysler Corporation. 


W. Russel Mules, associated with Duane R. Dills, Esq., Boston, Mass., Irael B. Oseas, 
New York City, N. Y., for defendant Commercial Credit Company. 


Before Stick, District Judge. 
Final Decree 


Stick, D. J.: 1. The United States of 
America filed its petition herein on November 
7, 1938; each of the respondents appeared 
and filed its answer to suth petition, and 
asserted the truth of its answer and its 
innocence of any violation of law; the peti- 
tioner and the said respondents desire to 
avoid the expenses of a trial of the issues 
therein and the loss of time occasioned 
thereby; no testimony having been taken, 
each of the respondents consented to the 
entry of this decree without any findings of 
fact, upon condition that neither such con- 
sent nor this decree shall be considered an 
admission or adjudication that it has violated 
any statute; and the United States of 
America by its counsel having consented to 
the entry of this decree and to each and 
every provision thereof, and having moved 
the court for this injunction, 


[Order] 


Therefore, it is ordered, adjudged and de- 
creed as follows: 

2. That the court has jurisdiction of all 
persons and parties hereto; and for the pur- 
poses of this decree and proceedings for the 
enforcement thereof, and for no other pur- 


pose, that the court has jurisdiction of the. 


subject matter hereof and the petition states 
a cause of action against the respondents 
under the Act of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monop- 
olies”. 

[Parties] 


3. “Respondent Finance Company” as 
used in this decree shall include Commercial 
Credit Company, a corporation organized 
and duly authorized to do business under 
the laws of the State of Delaware, Com- 
mercial Credit Company, a corporation or- 
ganized and duly authorized to do business 
under the laws of the State of Pennsylvania, 
Commercial Credit Company, a corporation 
organized and duly authorized to do busi- 
ness under the laws of the State of Iowa, 
Commercial Credit Company, a corporation 
organized and duly authorized to do busi- 
ness under the laws of the State of Michigan, 
Commercial Credit Company, a corporation 
organized and duly authorized to do_busi- 
ness under the laws of the State of Minne- 


sota, Commercial Credit Company, a 
corvoration organized and duly authorized 
to do business under the laws of the State 
of Missouri, Commercial Credit Company, 
a corporation organized and duly authorized 
to do business under the Jaws of the State 
of Illinois, Commercial Credit Company, 
Inc., a corporation organized and duly au- 
thorized to do business under the laws of 
the State of Wisconsin, Commercial Credit 
Corporation, a corporation organized and 
duly authorized to do business under the 


_ laws of the State of New Jersey, Commer- 


cial Credit Company, Inc., a corporation 
organized and duly authorized to do busi- 
ness under the laws of the State of Indiana 
and their officers, directors, agents and em- 
ployees. “Manufacturer” as used in this 
decree shall include Chrysler Corporation, 
DeSoto Motor Corporation, ‘Plymouth Motor 
Corporation, all of which are organized and 
duly authorized to do business under the 
laws of the State of Delaware, Chrysler 
Sales Corporation and Dodge Brothers 
Corporation, both of which are organized 
and. duly authorized to do business under 
the laws of the State of Michigan and their 
officers, directors, agents and employees. 


4. The respondents, their officers, di- 
rectors, agents and employees, be and they 
are hereby enjoined from doing the acts 
hereby prohibited and to do the acts hereby 
directed. 


[Definitions of Terms of Decree] 


5. The following terms, as used in this 
decree, shall have the following meanings: 


(a) ‘‘Person’’ shall mean a person, firm, 
corporation or association. 

(b) ‘‘Dealer’’ shall mean a person who holds 
a franchise from, or approved by, the Manu- 
facturer that provides for the purchase at 
wholesale of new automobiles made bv the 
Manufacturer, and who resells the automobiles 
at retail. 

(c) ‘‘Wholesale financing’’ shall mean the ad- 
vancing by a finance company, as hereinafter 
defined, of money or credit to or for the ac- 
count of a dealer to cover, in whole or in part, 
the cost of new automobiles ordered by the 
dealer at wholecale. 

(d) “Retail financing’’ shall mean the pur- 
chaze or other acquisition of retail time sales 
paper from dealers by finance companies, as 
hereinafter defined. 

(e) ‘‘Finance charge’’ shall mean the differ- 
ence between the cash delivered price of an 
automobile and the price of that automobile 
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when sold on an installment payment plan, in- 
eluding or not including (as the p'an may pro- 
vide) insurance for the retail purchaser. 

(f) ‘‘Finance company’’ shall mean a person 
engaged chiefly in wholesale financing or retail 
financing, or both. 

(g) ‘‘Retail time sales paper’’ shal] mean any 
conditional sale contract, chattel mortgage, 
lease, note or other instrument given to evi- 
dence or secure the obligation to pay the whole 
or any part of the price of automobiles sold 
by a dealer at retail. : 

(h) ‘“‘A finance company’’ or ‘‘any finance 
company”’ shall include Respondent Finance 
Company. 

(i) ‘Registered finance company’’ shall mean 
a finance company which shall be registered 
as provided in sub-paragraph (j) of paragraph 
6 of this decree including Respondent Finance 
Company if it be a registered finance company. 

(j) ‘‘Ford Motor Company’’ means Ford Mo- 
tor Company, a corporation of the State of 
Delaware and its subsidiaries and successors, 
“‘General Motors Corporation’’ means General 
Motors Corporation, a corporation of the State 
of Delaware and its subsidiaries and successors, 
and ‘‘General Motors Acceptance Corporation”’ 
means General Motors Acceptance Corporation, 
a corporation of the State of New York and 
General Motors Acceptance Corporation of In- 
diana, Incorporated, a corporation of thé State 
of Indiana, and their subsidiaries and successors. 


[Duties of Manufacturer] 


6. The Manufacturer: 

(a) Shall permit any finance company 
or other person to pay for any automobile 
shipped or otherwise delivered by the Manu- 
facturer to any.dealer, upon written specific 
or continuing authority of the dealer; 


[Nondiscriminatory Assignments] 


(b) So long as the Manufacturer shall 
continue to give or assign to Respondent 
Finance Company or any other finance com- 
pany, any document of title or lien in re- 
spect of such automobiles, it shall not refuse, 
upon written request of any other finance 
company, to make available or assign to it 
similar documents of title or lien in respect 
of automobiles similarly shipped or delivered 
to the dealer and paid for by the finance 
company upon substantially similar terms 
and conditions; 


[Nondiscriminatory Use of Space] 


(c) So long as the Manufacturer shall 
continue to furnish Respondent Finance 
Company or any other finance company 
space for maintaining an office in any place 
of business of the Manufacturer, it shall not 
refuse, upon substantially equivalent terms 
and conditions and upon written request of 
any other finance company that extends 
wholesale financing facilities to dealers oper- 
ating under franchise of the Manufacturer, 
to furnish it space for maintaining an office 
in such place of business; provided that it 
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shall not be a violation of this decree for 
the Manufacturer to furnish the same only 
to registered finance companies as defined 
in sub-paragraph (j) of this paragraph 6; 


[Nondiscriminatory Informational Service] 


(d) So long as the Manufacturer shall 
knowingly continue to furnish to Respondent 
Finance Company or any other finance com- 
pany the identity of or other information 
concerning dealers or prospective dealers, 
it shall not knowingly refuse to furnish cor- 
responding information, upon substantially 
similar terms and conditions and upon 
specific or continuing request as to identity 
and specific but non-continuing request as 
to other information, to any other finance 
company whose territory includes the loca- 
tion of such dealer’s or prospective dealer’s 
place of business; provided that it shall not. 
be a violation of this decree for the Manu- 
facturer to furnish the same only to regis- 
tered finance companies as defined in 
sub-paragraph (j) of this paragraph 6, or 
only to a finance company designated in 
writing to the Manufacturer by the dealer 
or prospective dealer; 


[Discriminatory Financing] 


(e) Except as provided by sub-para- 
graphs (j) and (k) of this paragraph 6, 


(i) the Manufacturer shall not establish any 
practice, procedure or plan for the retail or 
wholesale financing of automobiles for the pur- 
pose of enabling Respondent Finance Company 
or any other finance company or companies to 
enjoy a competitive advantage in obtaining the 
patronage of dealers through any service, fa- 
cility or privilege extended by the Manufac- 
turer pursuant to such practice, procedure or 
plan if such service, facility or privilege or a 
service, facility or privilege corresponding there- 
to, is not made available upon its written re- 
quest to any other finance company upon 
substantially similar terms and conditions; and 

(ii) so long as the Manufacturer shall con- 
tinue to afford any service, facility or privilege 
not otherwise specifically referred to in this 
decree to Respondent Finance Company or any 
other finance company or companies, it shall 
not refuse to afford similar or corresponding 
services, facilities or privileges upon substan- 
tially similar terms and conditions and upon 
written request to any other finance company 
for the purpose of giving Respondent Finance 
Company or any other finance company or com- 
panies a competitive advantage in obtaining the 
patronage of dealers; provided that it shall 
not be a violation of this decree for the Manu- 
facturer to afford such service, facility or ‘privi- 
lege only to registered finance companies as 
defined in sub-paragraph (j) of this paragraph 
6, or only to a finance company designated in 
writing to the Manufacturer by the dealer or 
prospective dealer; 


the written request shall specify in each 
instance the particular service, facility or 
privilege desired; 

(f) The Manufacturer shall not give or 
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make available or deny or threaten to deny 
to any dealer any service or facility, or 
discriminate among its dealers in any other 
manner, for the purpose of influencing a 
dealer to patronize ‘Respondent Finance 
Company or any other finance company, or 
registered finance companies; 


[Exclusive Financing Contracts] 


. (g) The Manufacturer shall not enter 
into or further continue any contract or 
agreement with any dealer (1) which pro- 
vides that the dealer shall patronize only 
Respondent Finance Company or any other 
finance company selected~by the Manu- 
facturer or registered finance companies: or 
(2) which requires the dealer to observe 
any plan for or rate of financing the pur- 
chase and sale of automobiles designated by 
the Manufacturer; 

(h) The Manufacturer shall not cancel 
or terminate any contract, franchise or 
agreement with any dealer, or threaten to 
do so, because of failure of such dealer 
to patronize Respondent Finance Com- 
pany, or any other finance company, or 
because of the failure of the dealer to 
patronize registered finance companies; 

(i) The Manufacturer shall not, except in 
each instance upon written request of the 
dealer or prospective dealer, arrange or 
agree with Respondent Finance Company 
or any other finance company that an agent 
of the Manufacturer and an agent of the 
finance company shall together be present 
with any dealer or prospective dealer for 
the purpose of influencing the dealer to 
patronize Respondent Finance Company or 
such other finance company; provided, how- 
ever, that it shall not be a violation of this 


decree for the Manufacturer to assist any ° 


dealer or prospective dealer, because of said 
dealer’s or prospective dealer’s financial 
situation or requirements, by joint confer- 
ence with him and a representative of a 
particular finance company, to obtain special 
facilities or services (such term not includ- 
ing only the financing of the shipment or 
delivery of automobiles to such dealer or 
prospective dealer and/or only the purchase 
or acquisition of retail time sales paper from 
him in the regular course of business) from 
the narticular finance company and. in part 
consideration of such special facilities or 
services. for such dealer or prospective 
dealer to arrange to do business with such 
finance company on an exclusive basis for a 
reasonable period of time as may be agreed 


between them;' 


[“Registered” Finance Companies] 


(j) As used in this decree the word 
“resistered” as applied to a finance company 
means a finance company that shall have 
done the following things and shall have 


fled a statement that meets the following 
requirements: 


[Statement of Registered Finance Company] 


1. The statement shall be signed and 
acknowledged bv the finance company and 
sworn to by an officer thereof, and shall have 
been filed in this proceeding and a copy 
thereof certified by the clerk shall have been 
served on the Manufacturer. 

2. The finance company shall not in any 
manner have withdrawn the statement or 
rendered it ineffective. 

3. The court shall not have made an 
order to the effect that the finance company 
shall cease to be a registered finance com- 
pany; or, if so, the finance company shall 
have obtained an order reinstating it as a 
registered finance company, or otherwise 
shall have become again a registered finance 
company. 

_ 4._ The statement shall be in the follow- 
ing form: 


“‘To Chrysler Corporation (hereinafter called 
the ‘Manufacturer’) : 

“(A) This statement is made pursuant to sub- 
paragraph (j) of paragraph 6 of a decree of 
the United States District Court for the North- 
ern District of Indiana, in a cause entitled 
‘United States of America v. Chrysler Corpora- 
tion et al.,? dated November 15, 1938. 

“(B) The undersigned finance company, in 
acquiring retail time sales paper, arising from 
sales of automobiles, from dealers of the Manu- 
facturer, wherever located, will conform to the 
following rules: 

(1) If the finance company acquires retail 
time sales paper from a dealer of the Manu- 
facturer on a finance plan which includes in- 
surance to be arranged for by the finance 
company, the finance company shall (unless the 
insurance company to which the risk is sub- 
mitted declines to write the risk) arrange for 
such insurance as the dealer represents to the 
finance company is to be arranged for by it 
and shall mail or cause to be mailed to the 
buyer a policy or certificate of insurance so 
arranged for within twenty-five days after the 
finance company acquires such retail time sales 
paper. Such policy or certificate shall recite 
the character of the coverage and the amount 
of the insurance premium; 

(2) The finance company will not require or 
accept assignments of wages or salaries, or 
garnish wages or salaries to collect deficiency 
judgments in respect of automobiles sold for 
less than $1,000 and for private and non-com- 
mercial use unless, prior to repossession, it has 
requested the buyer to return the automobile 
to it and he has not done so; 

(3) The finance company will not take any 
deficiency judgment where the retail purchaser 
of an automobile, sold for private and non- 
commercial use, has paid at least 50% of his 
note or other obligation, and will not collect 


‘from any retail purchaser of an automobile, 


through deficiency or other judgments, any 
amount in excess of its actual losses and ex- 
penses upon the failure of such purchaser to 
pay his note or other obligation, and will pay 
to or credit to the account of such purchaser 
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any surplus over the amount owing by him on 
his note or other obligation which the finance 
company or its nominee or its affiliated or sub- 
sidiary company may realize on the purchaser’s 
note or other obligation and the automobile or 
any other security therefor; 

(4) The finance company will not assign or 
transfer any retai] times sales paper owned or 
held by it to any other person, except a dealer 
from whom the finance company acquired the 
paper on a full recourse basis rather than upon 
a non-recourse basis or upon the dealer’s agree- 
ment to repurchase the automobile if repos- 
sessed, without limiting the rights, and creating 
an obligation in its assignee and his successors 
in interest, to proceed against the retail buyer 
only in the manner and to the extent that the 
finance company is authorized to proceed here- 
under; 

(5) The finance company will not make a 
higher charge, for granting an extension or 
rewriting a transaction, than the approximate 
pro-rata equivalent of the original finance 
charge, or charge more than 5 per cent of the 
delinquent instalments for reinstating a delin- 
quent account or charge more than its out-of- 
pocket expense plus a reasonable amount for 
the time of its employees as co‘lection or re- 
possession expenses; 

(6) The finance company will not require the 
dealer to take a chattel mortgage or other lien 
on property other than the automobile pur- 
chased, as additional security for the payment 
for such automobile sold for private and non- 
commercial use; and will not accept an assign- 
ment from the dealer of such a chattel mortgage 
or other lien; 

(7) The finance company will not represent 
to any person that it is, in any way, connected 
or affiliated with the Manufacturer, or that it 
has been approved, recommended or endorsed 
by the Manufacturer, or in any way ascribe to 
the Manufacturer or its deal'ers responsibility 
for, or authorization of, its acts; but this shall 
not prevent the finance company from stating 
if that be the case that it is a registered finance 
company, and at any time when a plan adopted 
by the Manufacturer is in effect this shall not 
prevent the finance company from stating if 
that be the case that it is a registered finance 
company and is offering financing service in 
accordance with the plan; 

(8) The finance company will not intention- 
ally do anything injurious to the good will of 
the Manufacturer or to the reputation of its 
products, or to the goodwill of its dealers ex- 
cept as may result from the assertion of any 
legal or contractual rights; 

(9) The finance company will not without the 
consent of the Manufacturer disclose to any 
competitor of the Manufacturer information 
which it shall have received from the Manu- 
facturer ; 

(10) The finance company will disclose to the 
purchaser whatever information is required to 
be disclosed by, and will otherwise comply with, 
any further order of the court entered pursu- 
ant to paragraph 8 of the decree hereinbefore 
mentioned; 

(11) The finance company will not violate any 
other reaconable rule hereafter from time to 
time established by the Manufacturer, approved 
by the Department of Justice of the United 
States and incorporated herein by. the further 
order of the United States District Court for 
the Northern District of Indiana, after notice 
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by registered mail to all registered finance com- 
panies and notice in such form as the court may 
determine to be reasonable to other finance 
companies and interested parties and an. Op- 
portunity for hearing to the persons so notified. 

““(C) The area within which the finance com- 
pany conducts its business is: [insert either ‘the 
United States’ or the names of specific states, 
counties or cities], and notwithstanding the des- 
ignation of an area, the finance company never- 
theless will comply with clauses (B) and (D) 
fn all areas in which it may now or hereafter 
ao buciness with dealers of the Manufacturer. 

“(D) Until the effective date of any with- 
drawai of this statement by the finance com- 
pany in the manner provided by paragraph 1 of 
sub-paragraph (k), or in.,the manner provided 
by paragraph 5 or by paragraph. 6, of sub- 
paragraph (j), of paragraph 6 of said decree, 
all retail times sales paper, created after the 
effective date of any plan or plans or modifica- 
tion thereof and covering new automobiles made 
by the Manufacturer, acquired by the finance 
company from the Manufacturer’s dealers 
«whether located in the area described in Clause 
“(C) hereof or elsewhere), shall be acquired by 
it in accordance with the terms of any p'an 
or plans of financing adopted by the Manufac- 
turer as provided by said sub-paragraph (j) and 
then in effect; provided: 

a. The finance charges included in such retail 
paper may be less than the finance charges 
specified by such plan or plans or mod’‘fication 
thereof, and the other terms of such paper may 
be more favorable to the retail purchaser than 
the terms so specified; and b. the finance com- 
pany may acquire retail time sales paper cover- 
ing new automobiles made by the Manufacturer 
in which the retail purchaser of the automobile 
is required to pay a finance charge in excess 
of the finance charge specified in the plan so 
adopted or modification thereof. but only if 
the finance company shall promptly credit such 
retail purchaser on the time purchave price of 
the automobile with the amount of the excess. 
The words ‘finance charge’ as uced jn this state- 
ment shall mean the difference between the 
cash delivered price of an automobile and the 
price of that automobile when sold on an in- 
stalment pavment plan, including or not in- 
cluding (as the plan may provide) insurance for 
the retail purchaser. 

“(E) This \statement is filed on behalf of, 
and shall bind. the undersigned finance com- 
pany and all finance comp2nies owned or con- 
trolled by the undersigned finance company, 
and all finance companies which own or control 


‘the undersigned finance companv or are under 


common ownership or control with it. 
“(F) The address of the finance company’s 
principal office is ........... oh 


By caglesk jos ESG eke. « SASWARY «catty Gaon 
President 
Attest: 
wie ads ae eee . Lea eallt COR 
State of r 
County of (PSE 
On this day of 19 


personally appeared before me, a notary public, 

to me known and known 
to me to be the person who executed the fore- 
going statement. and. who by me being duly 
sworn acknowledged and deposed that he is 
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President of said corporation: that 


he executed the foregoing statement on its be- 
half; that he executed said statement by au-- 


thority of the Board of Directors of said 
corporation and that_the seal of said corpora- 
tion was thereunto affixed by like authority. 
rat: of Lone pone ene 

State of z 
County of Nise 
, being duly sworn, deposes 
and says that he is an officer, to wit the 

of , the 
finance company which executed the foregoing 
statement, and that said statement is in all 
respects true. 


Signed and sworn to before me this 
day of * 19 


Notary Public’”’ 


[Appropriate changes to be made for finance 
companies which are not corporations.] 


[Withdrawal of Statement] 


5. Any registered finance company may 
file with the court a notice in writing of 
its withdrawal of its sworn statement above 
mentioned, and serve upon the Manufac- 
turer a copy of said notice, certified by the 
Clerk of the Court, and ninety days after 
such service or at such later date as may 
be stated in the notice, the finance company 
shall cease to be a registered finance com- 
pany and the Manufacturer shall notify its 
dealers that such finance company has 
ceased to be a registered finance company. 


[New Rules; Notice] 


6. The Manufacturer shall notify each 
finance company, which makes written 
specific or continuing request therefor, by 
registered mail of every additional rule which 
is incorporated in the sworn statement as 
provided in sub-division (11) of clause (B) 
of sub-paragraph (j) of this paragraph 6. 
The notice shall set forth the provisions of 
the rule and the date, not less than thirty 
days after the date of mdiling the notice, 
upon which the rule shall go into effect. 
Any registered finance company so notified 
may before that date file with the court 
notice in writing setting forth that it with- 
draws its sworn statement because it does 
not intend to be bound by said rule, and 
serve upon the Manufacturer a copy of said 
notice certified by the Clerk of the Court, 
and thereupon the finance company at once 
and without lapse of any time shall cease to 
be a registered finance company and the 
Manufacturer shall notify its dealers that 
said finance company has ceased to be a 
registered finance company. 


[Violation of Statement] 
7. The Petitioner, the Manufacturer or 


any registered finance company shall be en- 
titled to make application to the court, for 
an order herein finding and adjudging that a 
registered finance company has failed to 
comply with its sworn statement, and juris- 
diction of this cause is reserved for the 
entry of orders upon such applications as 
the facts and justice may require (after such 
notice and hearing as the court may direct) 
suspending or revoking the registration of 
any registered company or dismissing the 
application, If the order shall provide that 
such finance company shall cease to be a 
registered finance company indefinitely, the 
finance company may, not less than six 
months thereafter, apply to the court for an 
order reinstating it as a registered finance 
company, and jurisdiction of this cause is 
reserved to grant or deny such application, 
or grant it upon such terms and conditions, 
if any, as the court may determine for the 
purpose of assuring further compliance with 
such finance company’s sworn statement. 
Upon the entry of an order finding that a 
finance company has failed to comply with 
its sworn statement, as aforesaid, if the 
Manufacturer shall have made the applica- 
tion for such an order, or upon service upon 
the Manufacturer of a copy of said order: 
certified by the Clerk of the Court if another 
party shall have made such application, the 
Manufacturer shall notify its dealers of the 
entry and the terms of such order and shall 
treat said company as a company that is 
not a registered finance company or as the 
order of the court may require. 

8. Withdrawal of its sworn statement by 
a registered finance company and any order 
suspending or revoking the registration of 
any registered company or dismissing the 


\ application shall be applicable to all finance 


companies embraced by the sworn state- 
ment under clause (E) thereof. 


[Service of Papers] 


9. Service of all papers hereinbefore re- 
quired to be made upon the Manufacturer 
shall be made personally upon an officer of 
the Manufacturer, or by registered mail to 
the Manufacturer, at its principal cffice now 
located in Highland Park, Detroit, Michigan. 

10. Service of all papers upon a finance 
company pursuant to this decree shall be 
made personally or by registered mail ad- 
dressed to it at its principal office as shown 
in its statement. 


[Manufacturer's Advertising of Finance 
Companies] 


(k) The Manufacturer shall not, except 
as hereinafter provided, recommend, en- 
dorse or advertise the Respondent Finance 
Company or any other finance company or 
companies to any dealer or to, the public; 
provided, however, that nothing in this de- 
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cree contained shall prevent the Manufac- 
turer in good faith: 

(1) From adopting from time to time a p'an 
or plans of financing retail sales of new auto- 
mobiles made by the Manufacturer or from time 
to time withdrawing or modifying the same; 

(2) From recommending to its dealers the 
use of such plans; 

(3) From advising its dealers that such plans 
are available through all registered finance com- 
panies which have indicated their readiness to 
do business under the plan in such dealers’ area 
or from advising the names of such companies; 

(4) From advertising to the public and rec- 
ommending the use of such plans; 

(5) From advertising to the public that such 
plans are available through all registered finance 
companies which have indicated their readiness 
to do business under the plan in the area to 
which such advertisement is directed or from 
advertising the names of such companies. 

1. The Manufacturer shall notify each finance 
company, which makes written specific or con- 
tinuing request therefor by registered mail, of 
every plan and modification thereof that the 
Manufacturer shall adopt. The notice shall set 
forth the provisions of the plan or modification 
and the date, not less than thirty days after 
the date of mailing the notice, upon which the 
plan or modification shall go into effect. Any 
registered finance company so notified may be- 
fore that date file with the court notice in 
writing setting forth that it withdraws its 
sworn statement because it does not intend to 
be bound by said plan or modification,.as the 
case may be, and serve upon the Manufacturer 
a copy of said notice certified by the Clerk of 
the Court, and thereupon the finance company 
at once and without lapse of any time shail 
cease to be a registered finance company and 
the Manufacturer shall notify its dealers that 
said finance company has ceased to be a regis- 
tered finance company. 

2. Nothing in this decree shal] prevent the 
Manufacturer from obtaining such assurances 
as it may desire from one or more finance com- 
panies before or after adoption of any plan 
or modification that it or they will make such 
plan or modification available for at least a 
specified period of time; provided, however, 
that the Manufacturer may not give such finance 
company or finance companies, as consideration 
for such assurances, any consideration prohib- 
ited by this decree. 

3. The adoption or modification of any plan 
under this sub-paragraph (k) shall not pre- 
clude any aggrieved finance company or any 
other aggrieved person, who considers that such 
plan or modification constitutes an unreasonable 
restraint of trade or commerce in automobiles 
under the Sherman Anti-trust Law from apply- 
ing to this court to vacate such plan, and the 
court reserves jurisdiction to make an order 
upon such application approving or vacating 
such plan, upon the execution of proper bond 
against damages for an order of vacation sub- 
sequently reversed or vacated. 


(1) The Manufacturer shall not use any 
information obtained from any dealer, his 
agents, representatives, servants and em- 
ployees, either directly by examination or 
inspection of his books or records, or through 
financial, operating or other statements or 
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reports or otherwise, nor shall it require 
discfosure of any such information, for the 
purpose of influencing such dealer to patron- 
ize Respondent Finance Company or any 
other finance company or group of finance ~ 
companies. Nothing herein contained shall 
apply to the disclosure or use of any infor- 
mation at the dealer’s written request or 
for the purpose of assisting the dealer, at 
his specific written request, to obtain whole- 
sale or retail financing or special facilities 
or services from Respondent Finance Com- 
pany or any other finance company desig- 
nated by the dealer in such written request. 


[Duties of Financing Companies] 
7. The Respondent Finance Company: 


(a) Shall not represent in any manner to 
any dealer that the Manufacturer requires 
him to patronize Respondent Finance Com- 
pany, or that his failure to do so will result 
in the cancellation or termination by the 
Manufacturer of his contract, franchise or 
agreement, or in the loss of any advantage, 
service or facility furnished by the Manu- 
facturer, or that Respondent Finance Com- 
pany can obtain from the Manufacturer 
any facility, service or privilege which is 
not available to any other finance company, 
except (if Respondent Finance Company is 
a registered finance company) such serv- 
ices, facilities or privileges as result from 
the registration of a registered finance 
company, under paragraph 6 of this decree; 


[Payment of Dealer Reserves] 


(b) Until further order of this court pur- 
suant to paragraph 8 hereof, shall pay to 
every dealer who ceases to do business with 
it the amount of all reserves standing to 
the credit of such dealer, less any off-setting 
indebtedness of such dealer, such payment 
to be made not later than thirty (30) days 
after liquidation of all of the retail paper 
acquired from such dealer, and shall com- 
ply with any provisions relating thereto 
contained in any further decree entered 
pursuant to paragraph 8 of this decree; 


[Wholesale Financing Contracts] 


(c) Shall not enter into any contract, 
agreement or understanding with any dealer, 
in connection with wholesale financing for 
which a separate charge is not made, which 
requires the dealer to deal with Respond- 
ent Finance Company in respect of retail 
financing of automobiles not financed at 
wholesale by Respondent Finance Com- 
pany; 


[M. anufacturer-Finance Company Joint 
Solicitation] 


(d) Shall not, except upon written re- 
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quest of the dealer or prospective dealer, 
arrange or agree with the Manufacturer 
that an agent of the Manufacturer and an 
agent of Respondent Finance Company 
shall together be present with any dealer 
or prospective dealer for the purpose of 
influencing the dealer or prospective dealer 
to patronize Respondent Finance Company; 
provided, however, that it shall not be a 
violation of this decree for Respondent 
Finance Company by joint conference with 
a dealer or prospective dealer and a repre- 
sentative of the Manufacturer to agree to 
furnish to such dealer or prospective dealer, 
because of his financial situation or require- 
ments, special facilities of services (such 
term not including only the financing of the 
shipment or delivery of automobiles to such 
dealer or prospective dealer and/or only 
the purchase or acquisition of retail time 
sales paper from him in the regular course 
of business) and in part consideration of 
such special facilities or services to arrange 
for the dealer or prospective dealer to do 
business with Respondent Finance Company 
on an exclusive basis for such reasonable 
period of time as may be agreed between 
them. 


[Effect of Any General Motors Decree] 


8. In the event that a final decree not 
subject to further review is entered by a 
court of competent jurisdiction in any pro- 
ceeding hereafter instituted by the United 
States against General Motors Corporation 
and General Motors Acceptance Corporation, 
granting relief to the Government against 
said corporations upon allegations substan- 
tially identical with the allegations in Para- 
graph 18 of Section III of the petition 
herein, then and in that event the court 
shall have jurisdiction to enter its supple- 
mental decree herein granting such relief, 
if any, against the Respondent Finance 
Company or any of them, with respect to 
the allegations of said paragraph of_ the 
petition, as justice may then require. Such 
proceeding shall be upon application of the 
United States and upon proper notice and 
opportunity for hearing to the respondents 
and the presentation of evidence (including 
evidence with respect to the other acts and 
practices of the Respondent Finance Com- 
pany and the Manufacturer alleged: in the 
petition and evidence of the acts and prac- 
tices of other finance companies and the 
volume of business done by them) relevant 
in determining the legality under the Sher- 
man Anti-trust Law of the acts and prac- 
tices of the Respondent Finance. Company 
alleged in Paragraph 18 of Section III of 
the petition and established before the court, 
considered in combination with any other 
acts and practices of the Respondent Fi- 
nance Company and the Manufacturer al- 
leged in the petition and established before 


the court, and relevant in determining what. 
further decree, if any, is necessary in ad- 
dition to this decree in order to require 
Respondent Finance Company thereafter to 
conduct its business in accordance with the 
Sherman Anti-trust Law in respect of the 
acts and practices alleged in said para- 
graph, reserving to each of the Respondent 
Finance Company the right to present all 
defenses in law or fact as to any of the 
matters tendered by the Government in 
such proceeding which would be open if 
this decree had not been entered, provided, 
however, that such supplemental decree 
Shall be subject to review as fully as though 
entered as the final decree in an original 
non-jury action and shall be vacated upon 
motion of any party if not so reviewable; 

9. The respondents shall not in combi- 
nation or conspiracy do any act which this 
decree forbids or omit any act which this 
decree requires. 


[Proof of Alleged Violations of 
Paragraphs 6 and 7} 


10. Upon complaint by the petitioner 
that any respondent has failed to comply 
with the provisions of the foregoing sub-psra- 
graphs (e), (f), (i) and (1) of paragraph 6, 
or of sub-paragraph (d) of paragraph 7 of 
this decree, and the defense of such reé 
spondent that the act or acts complained 
of were not done for the forbidden purpose 
or purposes, the burden shall be upon such 
respondent to prove that the act complained 
of was done for a purpose not forbidden. 


[Notice of Decree] 


11. The Manufacturer shall mail a copy 
hereof to its dealers, regional and district 
managers and field representatives in the 
continental United States and Respondent 
Finance Company shall mail a copy hereof 
to its zone, regional and branch managers 
in the continental United States; and said 
Manufacturer and Respondent Finance Com- 
pany respectively shall within thirty (30) 
days after the entry of this decree file with 
this court an affidavit or affidavits showing 
the manner in which they severally shall 
have complied with this provision hereof. 


[Retail Time Sales Paper Commissions] 


12. The Respondent Finance Company 
shall not pay to any automobile manufac- 
turing company and the Manufacturer shall 
not obtain from any finance company any 
money or other thing of value as a bonus 
or commission on account of retail time 
sales paper acquired by the finance com- 
pany from dealers of the Manufacturer. 
The Manufacturer shall not make any Joan 
to or purchase the securities of Respondent 
Finance Company or any other finance 
company, and if it shall pay any money to 
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Respondent Finance Company or any other 
finance company with the purpose or effect 
of inducing or enabling such finance com-+ 
pany to offer to the dealers of the Manu- 
facturer a lower finance charge than it 
would offer in the absence of such pay- 
ment, it shall offer in writing to make, and 
if such offer is accepted it shall make, pay- 
ment upon substantially similar bases, terms 
and conditions to every other finance com- 
pany offering such lower finance charge; 


provided, hbwever, that nothing in this 


paragraph contained shall be construed to 
prohibit the Manufacturer from acquiring 
notes, bonds, commercial paper, or other 
evidence of indebtedness of Respondent 


Finance Company or any other finance 


company in the open market. 


[Nonentry of Any General Motors’ Decree] 
. It is an express condition of this decree 
that notwithstanding the provisions of the 
preceding paragraph of this paragraph 12 
and of any other provisions of this decree, 
if an effective final order or decree not sub- 
ject to further review shall not have been 
entered on or before January 1, 1943* re- 
quiring General Motors Corporation perma- 
nently to divest itself of all ownership and 
control of General Motors Acceptance Cor- 
poration and of all interest therein, then and 
in that event, nothing in this decree shall 
preclude the Manufacturer from acquiring 
and retaining ownership of and/or control 
Over or interest in any finance company, 
or from dealing with such finance company 
and with the dealers in the manner pro- 
vided in this decree or in any order of 
modification or suspension thereof entered 
pursuant to paragraph 12a. The Court, 
upon application of the respondents or any 
of them, will enter an order or decree to 
that effect at the foot of this decree, and 
the right of any respondent herein to make 
the application and to obtain such order or 
decree is expressly conceded and granted. 

12a. It is a further express condition of 
this decree that: 

(1) If the proceeding now pending in 
this court against General Motors Corpo- 
ration instituted by the filing of an indict- 
ment by the Grand Jury on May 27, 1938, 
No. 1039, or any further proceeding initi- 
ated by reindictment of General Motors 


* [On December 21, 1940, Section 12 was modi- 
fied by District Judge Slick, on motion of the 
United States, after argument and over objec- 
tions of defendants, by changing the year from 
1941 to 1942. The order of modification provided 
that, except as thusly modified, the original de- 
eree shall remain in full force and effect. On 
February 16, 1942, the decree was further modi- 
fied by a court order which substituted 1943 
for 1942 and provided that the original decree, 
as thusly modified, should remain in full force 
and effect, 
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Corporation for the same alleged acts, is 
finally terminated in any manner or with 
any result except by a judgment of con- 
viction against General Motors Corporation 
and General Motors Acceptance Corpora- 
tion therein, then and in that event, every 
provision of this decree except those con- 
tained in this sub-paragraph (1) of this 
paragraph 12a of this decree, shall forth- 
with become inoperative and be suspended, 
until such time as restraints and require- 
ments in terms substantially identical with 


those imposed herein, shall be imposed upon 
General Motors Corporation and General 
Motors Acceptance Corporation and. their 
subsidiaries either (a) by consent decree, 
or (b) by final decree of a court of compe- 
tent jurisdiction not subject to further re- 
view, or (c) by decree of such court which 
although subject.to further review continues 
effective. The court reserves jurisdiction 
upon application of any party to enter 
orders at the foot of this decree in accord- 
ance with the provisions of this paragraph. 


(2) A general verdict of guilty returned 
against General Motors Corporation in 
said proceeding, followed by the entry of 
judgment thereon, shail be deemed to be a 
determination of the illegality of any agree- 
ment, act or practice of General Motors 
Corporation which is held by the trial court, 
in its instructions to the jury, to constitute 
a proper basis for the return of a general 
verdict of guilty. A special verdict of guilty 
returned against General Motors Corpo- 
ration in said proceeding, followed by the 
entry of judgment thereon, shall be deemed 
to constitute a determination of the ille- 
gality of any agreement, act or practice of 
General Motors Corporation which is the 
subject of such special verdict of guilty. 
A plea of guilty or nolo contendere by 
General Motors Corporation, followed by 
the entry of judgment of conviction there- 
on, shall be deemed to be a determination 
of the illegality of any agreement, act or 
practice which is the subject matter of such 
plea. The determination, in the manner 
provided in this clause, of the illegality of 
any agrcement, act or practice of General 
Motors Corporation shall (for the purposes 
of clause (3) of this paragraph) be con- 
sidered as the equivalent of a decree restrain- 
ing the performance by General Motors 
Corporation of such agreement, act or 
practice, unless or until such judgment is 
reversed, or unless such determination is 
based, in whole or in part, (a) upon the 
ownership by General Motors Corporation 
of General Motors Acceptance Corporation, 
or (b) upon the performance by General 
Motors Corporation of such agreement, act 
or practice in combination with some other 
agreement, act or practice with which the 


respondents are not charged in the indict- 
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ment heretofore filed against them by the 
Grand Jury on May 27, 1938, No. 1040; 


(3) After the entry of a consent decree 
against General Motors Corporation, or 
after the entry of a litigated decree, not 
subject to further review, against General 
Motors Corporations by a court of the 
United States of competent jurisdiction, or 
after the entry of a judgment of conviction 
against General Motors Corporation in the 
proceeding hereinbefore referred to, or 
after January 1, 1940 (whichever date is 
earliest), the court upon application of any 
respondent from time to time will enter 
orders: kan 


(i) suspending each of the restraints and re- 
quirements contained in sub-paragraphs (d) to 
(f) and (h) to (1), inclusive, of paragraph 6 
of this decree to the extent that it is not then 
imposed, and until it shall be imposed, in sub- 
stantially identical terms, upon General Motors 
Corporation and its subsidiaries, and suspend- 
ing each of the restraints and requirements con- 
tained in sub-paragraphs (a), (c) and (d) of 
Paragraph 7 of this decree to the extent that 
it is not imposed and until it shall be impoced 
in substantially identical terms, upon General 
Motors Acceptance Ccrporation and its subsid- 
jaries, either (w) by consent decree, or (x) by 
final decree of a court of competent jurisdic- 
tion not subject to further review, or (y) by 
decree of such court which, although subject 
to further review, continues effective or (z) by 
the equivalent of such a decree as defined in 
clause (2) of this paragraph; provided. however, 
that if the provisions of a con-ent or litigated 
decree against General Motors Cornoration and 
its subsidiaries corresponding to sub-paragraphs 
(i) and (k) of paragraph 6 of this decree are 
different from said sub-paragranhs of this de- 
cree, then upon apnlication of the respxndents 
any provision or provisions of said sub-para- 


-granhs will be modified so as to conform to the 
corresnond‘ne provisions of such General Mo- 


tors Corporation decree; 

(ii) suspending each of the restraints and re- 
quirements contained in the remaining sub- 
paragraphs (a), (b), (c) and (g) of prragraph 
6 to the extent that it is not then imnosed, 
and until it shall be imposed, pron General 
Motors Corporation and its subsidiaries in any 
manner spe2c'fied in the foregoing sub-clause (i) 
of this clance (3), if anv respondent shall show 
to the satisfaction of the court that General 
Motors Cornoration or its subsidiaries is p2r- 
forming any agreement, act or practice pro- 
hibited to the Manufacturer hy said remaining 
sub-paragraphs, and suspending each of the 
restra‘nts and renuiremenfs contained in sub- 
paragraph (b) of Paragranh 7 of this decree to 
the extent that it is not imposed. and until it 
shall be imposed, upan General Motors Accept- 
ance Cornoration and its subcidiaries in any 
said manner, if any respondent shall show to 
the satisfaction of the court that General Motors 
Aecentanee Corporation is performing any 
agreement. act or practice prohibited to Re- 
spondent Finance Company by said sub-para- 
granh (b) of Paragraph 7; 

(ili) suspending the restraints of sub-para- 
graph (dad) of paragraph 7 of this decree as to 
Respondent Finance Company, in the event that 
the restraints of sub-paragraph (i) of paragraph 


6 of this decree are suspended as to the Manu- 
facturer; 


(4) The right of the respondents or any 
of them to make any application for the 
suspension of anv provision of this decree 
in accordance with the provisions of this 
paragraph 12a and to obtain such relief is 
hereby expressly granted. 

In the event that at any time prior to 
the date when General Motors Corporation 
has permanently divested itself of all owner- 
ship and control of and interest in General 
Motors Acceptance Corporation, General 
Motors Acceptance Cornoration shall make 
available to dealers of General Motors Cor- 
poration in any area a finance charge, on 
all or any class of automobiles sold by 
dealers of General Motors Corporation, 
less than the finance charge then generally 
available to dealers of the Manufacturer 
within such area, nothing in this decree 
shall prevent the Manufacturer from mak- 
ing, and the Manufacturer may make, ad- 
justments, allowances or payments to or 
with all of its dealers in such area who 
agree to reduce to an amount approved by 
the Manufacturer (but not less than that 
made available by General Motors Accept- 
ance Corporation) the finance charges which 
such dealers-of the Manufacturer in such 
area receive from any class of retail pur- 
chasers of automobiles, provided that such 
adjustments, allowance or payments shall 
not discriminate among such dealers in 
such area. 


[Subsequent Anti-Trust Violations] 


13. This decree shall not be pleaded in 
bar by the respondents in any action under 
the Anti-Trust Laws instituted by the pe- 
titioner against them or any of them in this 
court or in a court in any other judicial 
district as to matters arising after the entry 
of this decree; provided, however, that this 
paragraph shall not apply to matters which 
are covered by this decree or which form 
a part of the cause of action herein or 
which are a continuance or repetition of 
acts or practices in which the respondents 
now engage which form a part of the cause 
of action herein. 


[Retention of Jurisdiction] 


14. Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 
ties to this decree to make application to 
the court at anv time for such further orders 
and directions as may be necessary or ap- 
propriate in relation to the construction of 
or carrying out of this decree, for the modi- 
fication thereof (including, without limi- 
tation, any modification upon application of 
the respondents or any of them required 
in order to conform this decree to any Act 
of Congress enacted after the date of entry 
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of this decree), for the enforcement of com- 


pliance therewith, the punishment of vio-. 


lations thereof, and the carrying out of the 
provisions of sub-paragraphs (j) and (k) 
of naragraph 6 hereof, and the October, 
11938. Term of this court is hereby extended 
indefinitely for such purposes. ~ 


[Unlawful Practices by Competitors] 


15. It is hereby further provided that if 
it shall appear to the court upon appli- 


cation of any respondent that, (A) in any 
twelve (12) months’ period after the date 
of entry of this decree, any present or fu- 
ture competitor of the Manufacturer other 
than General Motors Corporation or Ford 
Motor Company shall have sold in the 
United States, or any State thereof, a quan- 
tity of automobiles that shall equal or ex- 
ceed 25% of the automobiles sold by the 
Manufacturer in the United States or said 
State in said period, and (B) that such 
competitor is doing or engaging in any of 
the acts. practices, procedures or things 
then prohibited hereunder or is failing to 
do or engage in any act, practice, procedure 
or thing required hereunder, and (C) that 
the doing or engaging in of said acts, prac- 
tices, procedures or things, or the omission 
of them, as the case may be, by such com- 
petitor has resulted or threatens to result 
in placing the Manufacturer at a comnpeti- 
tive disadvantage in the sale of automobiles 
as against such competitor, and (D) that 
the petitioner herein has not obtained or is 
not proceeding with due diligence by civil 
or criminal proceedings to obtain an adjudi- 
cation of the illegality of such acts, prac- 
tices, procedures or things so performed or 
engaged in, or omitted to be performed or 
engaged in, as the case may be, under the 
Anti-Trust Laws, the court upon appli- 
cation of the respondents or anv of them 
will enter its further order and decree pro- 
viding that the provisions of this decree 
not so imposed upon or sought to be ad- 
judicated against such competitor shall be 
inoperative and that thev shall have no 
future force or effect in the United States 
or said State, as the case may be, and the 
right of the respondents to make such ap- 
plications and to obtain such relief is here- 
by expresslv granted. 

It is hereby further provided that if it 
shall appear to the court upon application 
of any respondent that (A) in any twelve 
(12) months’ period after the date of entry 
of this decree any present or future com- 
petitor of Respondent Finance Company 
other than General Motors Acceptance Cor- 
poration or Commercial Investment Trust 
Corporation or Universal Credit Company 
shall have financed the retail sale of a quan- 
tity of automobiles in the United States or 
anv State thereof that shall equal or exceed 
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25% of the automobiles the sale of which 
was financed by Resnondent Finance Com- 
pany in the United States or said State in 
said period, and (B) that such competitor 
is doing or engaging in anv of the acts, 
practices. procedures or things then pro- 
hibited hereunder or is failing to do or 
engage in anv act, practice, procedure or 
thing required hereunder, and (C) that the 
doing or engaging in of said acts, prac- 
tices, procedures or things, or the omission 
of them, as the case may be, by such com- 
petitor has resulted or threatens to result 
in placing the Respondent Finance Company 
at a disadvantage in financing the sale of 
automobiles as against such competitor, 
and (D) that the petitioner herein has not 
obtained or is not proceeding with due dili- 
gence by civil or criminal proceedires to 
obtain an adjudication of the illegality of 
such acts, practices, procedures or things 
so performed or engaged in, or omitted to 
be performed or engaged in, as the case 
may be, under the Anti-Trust Laws, the 
court upon application of the respondents 
or any of them will enter its further order 
and decree providing that the provisions of 
this decree not so imposed upon or sought 
to be adjudicated against such competitor 
shall be inoperative and that they shall 
have no future force or effect in the United 
States or said State, as the case may be, 
and the right of the respondents to make 
such applications and to obtain such relief 
is hereby expressly granted. 


[Scope of Decree] 


16. Nothing in this decree shall limit the 
control by the Manufacturer of a subsidiary 
or limit the control by Respondent Finance 
Company of anv subsidiary or affliated 
company. 


[State Law Obligations] 


17. Whenever obligations are imposed 
upon the respondents by the laws or regu- 
lations of any state with which the respond- 
ents by law must comply in’ order to do 
business in such state, the court upon anpli- 
cation of the respondents or any of them 
will from time to time enter orders reliev- 
ing the respondents from compliance with 
any requirements of this decree in conflict 
with such laws or regulations and the right 
of the respondents to make such appli- 
cations and to obtain such relief is ex- 
pressly granted. 


[Future Vacation of Decree] 


18. After four vears after the date of 
the entry of this decree any respondent 
may apply to the court to vacate this de- 
cree or any supplemental decree entered 


em 
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pursuant to paragraph 8 hereof or to vacate 
or modify any provision thereof on the 
ground that the commission or omission of 
any of the agreements, acts or practices 
herein prohibited or’ required, under the 
economic or competitive conditions exist- 
ing at the time of such application, does. 
not constitute an unreasonable restraint of 
trade or commerce among the states in 
automobiles within the meaning of the 
Sherman Anti-trust Law as amended to 
the date of such application, regardless of 
whether or not such economic or com- 
petitive conditions are ney or unforeseen. 
Jurisdiction of this cause is retained for 
the purpose of granting or denying such 
applications as justice may require and the 
October, 1938, Term of this court is hereby 
extended indefinitely for such purpose and 
the ‘right of the respondents to make such 
applications and to obtain such relief is 


expressly granted. The provisions of this 
paragraph are in addition to, and not in 
limitation of, the provisions of any other 
paragraph of this decree. 


[Foreign Business Excepted] 


19. This decree shall have no effect with 
respect to respondents’ acts and operations 


‘without the continental United States or 


to their acts and operations within the con- 
tinental United States relating, exclusively, 
to acts and operations without the conti- 
nental United States. 


[Effective Dates] 


20. This decree shall go into effect one 
hundred and twenty days after the date of 
entry hereof, except as to the provisions of 
paragraphs 8, 11, and 12 hereof, which said 
paragraphs shall take effect as therein pro- 
vided. 


[7 56,107] United States of America v. Western Pine Association, et al. 
United States District Court for the Southern District of California, Central Division. 


No. 1389RJ. February 6, 1941. 


Upon the consent of all parties, a decree is entered in proceedings under the Sherman 


Anti-Trust Act requiring the defendant manufacturers of western pine lumber to refrain, 
except in producing box shook, sawn covers and bottoms and car strips, from combining 
to fix production quotas, prices, commissions, or discounts, from gathering and dissemi- 
nating production, price, and related information except where such information is available 
to the purchasing and distributing trade at its initial distribution, from regulating points 
of shipment or methods of transport, from promoting the use of uniform cost accounting. 
by manufacturers, and from attempting to enforce, by informational services or other 
pressures, the proscribed activities. 


Thurman Arnold, Assistant Attorney, General, Washington, D. C., Tom C. Clark, 
Harold F. Collins, Manley B. Strayer, Special Assistants to the Attorney General, U. S. 
Postoffice & Courthouse Bldg., Los Angeles, Calif., Wm. Fleet Palmer, United States 
Attorney for the Southern District of California, U. S. Postoffice & Courthouse Bldg., 
Los Angeles, Calif., for the plaintiff. 


. C. Veazie, Corbett Bldg., Portland, Oregon, Oscar Lawler, Standard Oil 
Bldg., Los Angeles, Calif., for defendants, Associated Lumber & Box Company, 
Alexander-Yawkey Lumber Company, Algoma Lumber Company, Anaconda Copper 
Mining Company, Angels Box & Lumber Company, Arizona Lumber & Timber 
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Company, Baird-Naundorf Lumber Company, Biles-Coleman Lumber Company, 


Bowman-Hicks Lumber Company, California Door Company, Cascade Lumber Company, 
Chelan Box & Manufacturing Company, Clover Valley Lumber Company, Craig Moun- 
tain Lumber Company, Crater Lake Box & Lumber Company, R. R. Crow & Company, 
Custer Lumber Company, Deer Park Lumber Company, Diamond Match Company, 
Ewauna Box Company, Feather River Lumber Company, Feather River Pine Mills, Inc., 
E. A. Findell Lumber Company, Gilchrist Timber Company, Grande Ronde Pine Com- 
pany, Grants Pass Wood Products Company, The Hallack & Howard Lumber Company, 
C. A. Harris & Son, Inc., Hollzer, J., Ingham Lumber Company, Ivory Pine Company, Geo. 
L. Jantzer Lumber Company, Inc., Kalispell Lumber Company, Kesterson Lumber Corporation, 
Kinzua Pine Mills Company, Klamath Lumber & Box Company, Klickitat Pine Box Com- 
pany, Lamm Lumber Company, Landreth Brothers Lumber Company, Lassen Lumber & Box 
Company, Long-Bell Lumber Company, Long Lake Lumber Company, McFarland-Brown 
Lumber Company, McGoldrick Lumber Company, Medford Corporation, Michigan- 
California Lumber Company, Missoula White Pine Sash Company, Montezuma Lumber 
Company, Moore Lumber Company, Mount Emily Lumber Company, Mount Shasta Pine 
~Aanufacturing Company, J. Neils Lumber Company, Nettleton Lumber Company, Ochoco 
Lumber Company, Ohio Match Company, Oregon Lumber Company, Oregon Trail Lum- 
ber Company, Pelican Bay Lumber Company, Peshastin Lumber & Box Company, 
Pickering Lumber Corporation, West Side Lumber Company, Pilot Rock Lumber Com- 
pany, Pine Logging Company of California, Pine Products Corporation, Pondosa Pine 
Lumber Company, Quincy Lumber Company, Inc., Rogers Lumber Company, Russell & 
Pugh Lumber Company, Saginaw & Manistee -Lumber Company, Schmitten Lumber 
Company, Shaw Lumber Company, Somers Lumber Company, Inc., Southwest Lumber 
Company, Southwest Lumber Mills, Inc., Stoddard Lumber Company, F. H. Stoltze Land 
& Lumber Company, Swede Basin Lumber Company, Underwood Lumber Company, 
Warren-Lamb Lumber Company, Western Pine Association, Western Pine Manufacturing 
Company, Ltd., White Pine Lumber Company, White Pine Sash Company, Winton Lum- 
a Company, Charles A. Wright Lumber Company, Yosemite Sugar Pine Lumber 
Company. 


A. W. Clapp, Tacoma Bldg., Tacoma, Wash., Messrs. Cosgrove & O’Neil and Roscoe 
C. Andrews, 1030 Rowan Bldg., Los Angeles, Calif., for defendants, Boise Payette Lumber 
Company, McCloud River Lumber Company, Potlatch Forests, Inc., The Shevlin-Hixon 
Company, Shevlin. Pine Sales Company, Weyerhaeuser Sales Company, Weyerhaeuser 
Timber Company. 


Messrs. Sidley, McPherson, Austin & Burgess, aa C. Austin, Messrs. Cosgrove & 
O’Neil, Roscoe C, Andrews, 1030 Rowan Bldg., Los Angeles, Calif., for defendant Brooks- 
Scanlon Lumber Company, Inc. 


Dana C. Smith, Messrs. Campbell, Smith & Campbell, 327 First Trust Bldg., Pasadena, 
Calif., for defendant Red River Lumber Company. 


Henry F. Prince, 634 So. Spring St., Los Angeles, Calif., Charles M. Price, 134 So. 
LaSalle St., Chicago, Ill., for defendant Edward Hines Lumber Company. 


Zach Lamar Cobb, 929 Citizens National Bank Bldg., Los Angeles, Calif., for defend- 
ant Big Lakes Box Company. 


Before Hotizer, District Judge. 


[Nature of Proceedings] 


This cause came on to be heard on this 
6th day of February, 1941, the complainant 
being represented by Tom C. Clark, Harold 
F. Collins, and Manley B. Strayer, Special 
Assistants to the Attorney General, and the 
defendants being represented by their re- 
spective counsel, said defendants having ap- 
peared voluntarily and generally, waived 
service of process and filed their answers. 


[Consent to Decree] 


It appears to the Court that the defendants 
have asserted and do assert their innocence 
of any violation of law, but have consented 
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in writing to the making and entering of this 
decree, upon condition that neither such 
consent nor this decree shall be evidence, 
admission, or adjudication that defendants 
have violated any law of the United States. 


[Adequacy of Remedy] 


It further appears to the Court that this 
decree will provide suitable relief concern- 
ing the matters alleged in the complaint 
and ‘that by reason of the consent of the 
parties it is unnecessary to proceed with the 
trial of the cause or to take testimony 
therein or that any adjudication be made of 
the facts. 


» 
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[Order] 


Now, therefore, upon motion of complain- 
ant, without taking any testimony or evi- 
dence, and without making any adjudication 
of the facts, and in accordance with said 
consent, it is hereby 


ORDERED, ADJUDGED, AND DECREED: 

I. The Court has jurisdiction of the par- 
ties to this decree; and for the purposes of 
this decree and proceeding for the enforce- 
ment thereof, and for no other purpose, the 
Court has jurisdiction of the subject matter 
hereof, and the complaint-states a cause of 
action against said defendants and each: of 
them under Section 1 of the Sherman Act 
GS USSeGY As Seci1). 


[Application of Decree} 


II. For the purposes of this decree, the 
term “lumber or lumber products” means, 
and the provisions of this decree shall apply 
to, Western Pine Lumber and Lumber 
Products produced or manufactured in the 
Western Pine Region, as described in the 
complaint; provided that said provisions 
shall not apply to box shook, sawn covers 
and bottoms, and car strips. 


[Prohibited Activities] 


III. Said defendants, their members, di- 
rectors, officers, agents, and employees, and 
their successors and all persons acting under, 
through, or for said defendants or their 
successors or any of them, be, and they 
hereby are perpetually enjoined and re- 
strained from agreeing, combining, or con- 
spiring, among themselves or with any other 
individual, association, or corporation, to 
engage in any of the following specific acts 
and practices: 


[Production Fixation] 


(a) Assigning or recommending to manu- 
facturers of lumber or lumber. products a 
maximum production figure, normal produc- 
tion factor, or quota for the production or 
sale of such lumber or lumber products; 

(b) Advising or recommending that any 
such manufacturer limit, curtail, or restrict 
the production or sale of such lumber or 
lumber products; 

*(c) Limiting, curtailing, or restricting the 
amount of such lumber or lumber products 
to be produced, manufactured, or sold dur- 
ing any given period of time; 

(d) Formulating, promoting, or partici- 
pating in any plan for the allocation of 
business; 

(e) Determining the volume of business 
of manufacturers of lumber or lumber prod- 
ucts for any period or periods for the pur- 


pose of carrying out any of the activities 
prohibited in paragraph III; 


[Price Stabilization] 
(f) Raising, lowering, fixing, establishing, 


‘maintaining, or stabilizing prices, price differ- 


entials, working charges, terms and conditions 
of sale or fixed amounts to be included in 
or deducted from the price charged for 
lumber or the products thereof; or prepar- 
ing or distributing any basic price list, basic 
or standard discount sheet, list of standard 
terms of sale, or standard contract form; 


(g) Gathering, compiling, and dissemi- 
nating information or statistics as to the 
volume of production or shipments by the 
members of the Western Pine industry, 
the price or mill realizations derived from 
actual prices which such products brought 
in past transactions, stocks of merchandise 
and materials on hand, orders on hand, cost 
of transportation or other information per- 
taining to the condition or operation of the 
industry, unless such information and sta- 
tistics are readily, fully, and fairly available 
to the purchasing and distributing trade at 
the time of their initial dissemination, and 
are in a form not forbidden by any other 
provision of this decree and which does 
not disclose to competitors invoices as to 


individual transactions or any data as to 


individual sales to named customers, or in- 
formation as to the amount of production or 
shipments of lumber or lumber products by 


‘any individual manufacturer; 


[Sales Restrictions] 


(h) Refusing to quote on or sell lumber 
or the products thereof to purchasers on an 
f.o.b. mill basis, or denying purchasers the 
right to specify the point of delivery or the 
means or method of transportation to be 
used in moving such lumber or the products 
thereof from manufacturing mill to ultimate 
destination, or distributing or using agreed 
or arbitrary or merely average shipping 
weights in calculating delivery charges en- 
tering into delivered prices for lumber or 
lumber products, or computing freight from 
designated basing points; 

(i) Placing in effect, endorsing, partici- 
pating in, or carrying out any system, plan, 
statement, or policy which is designed to 
or does designate or control the channels 
or agencies through or by means of which 
lumber or the products thereof shall be sold 
or shipped; or restricting or attempting to 
restrict the sale or distribution of such lum- 
ber or the products thereof to any particular 
class or classes of purchasers; 


[Discounts; Commissions] 
(j) Raising, lowering, fixing, establishing, 
maintaining, or stabilizing discounts or 
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commissions to be allowed with respect to 
the sale of such lumber or the products 
thereof; 

(k) Promoting the use of uniform cost 
accounting principles by manufacturers of 
lumber or lumber products or gathering, 
compiling, and disseminating information as 
to the actual cost of such manufacturing, in 
such a inanner or form as to disclose the 
cost of individual manufacturers, or merely 
industry averages; 


[Informational Service] 


(1) Circulating among the defendants, or 
any of them, any estimate of the probable 
consumption of lumber of the species manu- 
factured by members of the Western Pine 
industry, unless such estimate is one made 
by the Lumber Survey Committee of the 
Department of Commerce, or by the officers 
or a Committee of Western Pine Associa- 
tion, is for a succeeding period of not less 
than three months, is simultaneously avail- 
able to all manufacturers in the Western 
Pine industry and to the public, and is made 
in a manner and form not enjoined by, or 
inconsistent with, any other provision of 
this decree. 


[Enforcement of Proscribed Activities] 


IV. Said defendants, their members, di- 
rectors, officers, agents, and emplovees, their 
successors, and all persons acting under, 
through, or for said defendants or their 
successors, or any of them, be and are 
hereby individually and perpetually enjoined 
and restrained from engaging in any of the 
following specific acts and practices: 

(a) Collecting, compiling, or comparing 
data respecting production, sales, orders, 
shipments, deliveries, or prices of manufac- 
turers of lumber or lumber products for the 
purpose of determining whether said manu- 
facturers or any of them have been or are 
cooperating in carrying out any of the 
activities prohibited by paragraph III; 

(b) Distributing such data in such form 
as to indicate whether said manufacturers 
or any of them are cooperating in carrying 
out any such activity; 

(c) Presenting or discussing at meetings 
of said manufacturers or elsewhere or by 
correspondence or otherwise data relating 
to production, sales, orders, shipments, de- 
liveries, or prices, for the purpose of co- 
operating in carrying out any of the activities 
prohibited by paragraph III. 


(d) Examining or auditing records or 
accounts of said manufacturers relating to 
production, sales, orders, shipments, deliv- 
eries, or prices for the purpose of determin- 
ing whether said manufacturers or any of 
therm are cooperating in carrying out any of 
the activities prohibited in paragraph III; 
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(e) Sponsoring, calling, holding, or par- 
ticipating in any meeting or conference of 
competitors in the lumber business held for 
the purpose of raising, lowering, fixing, 
establishing, maintaining, or stabilizing prices, 
price differentials, working charges, terms 
and conditions of sale, or fixed amounts to 
be included in or deducted from the prices 
charged for lumber or the products thereof; 

(f) Exerting pressure by act, suggestion, 
or otherwise, upon one or more competitors 
in the lumber business to raise, lower, fix, 
establish, maintain, or stabilize prices, price 
differentials, working charges, terms and 
conditions of sale, or fixed amounts to be 
included in or deducted from the prices 
charged for lumber or lumber products; 
provided that this subparagraph IV (f) 
shall not prohibit legitimate bargaining 
negotiations between a seller and purchaser; 

(g) Purchasing or acquiring surplus items 
ef lumber or lumber products for the pur- 
pose of stabilizing the market price of lum- 
ber or lumber products or carrying out any 
of the acts and practices prohibited by the 
provisions of paragraph III; 

(h) Disclosing to competitors, directly or 
indirectly, invoices as to individual transac- 
tions or any data as to individual sales to 
named customers or information as to the 
amount of production or shipments of lum- 
ber or lumber products by any individual 
manufacturer, for the purpose of cooperating 
in carrying out any of the activities prohibited 
by paragraph III. 


[Lumber Inspection Service] 


V. The defendant Western Pine Asso- 
ciation shall make available the services of 
its lumber inspectors for the grade-marking, 
the certification, and the re-inspection of 
lumber produced or shipped by non-members 
in the Western Pine region, which is de- 
scribed in the complaint herein, at the same 
schedule of charges as applies for similar 
service to Association members, and shall 
also permit use of the Association trade 
mark grade-mark by any non-member man- 
ufacturer in the Western Pine region who 
will maintain and ship standard Association 
grades and who will contract with said 
Association for monthly supervision of the 
grading practices at the mill at the actual 
cost of the service rendered. Such grade- 
marking, certification, and  re-inspection 
services and such supervision of grading 
practices shall be supplied by defendant 
Western Pine Association fairly, equitably, 
and without discrimination between mills, 
either member or non-member, as to grading 
and supervisory standards, availability of 
service or otherwise. : 
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[Limitations Upon Decree] 


VI. This decree shall not prohibit any 
agreement or arrangement which is specifi- 
cally authorized by any Act of Congress. 


VII. Except as specifically provided in 
paragraph IV of this decree, nothing con- 
tained herein ©" 11l be deemed to affect rela- 
tions which oi. -swise are lawful between a 
defendant, its officers, employees or agents 
or its subsidiaries or between subsidiaries of 
a defendant; and nothing in this decree shall 
be deemed to prohibit defendant concerns, 
substantially all of the lumber of which is 
now sold by or through aSingle defendant 
sales company, from such joint action in 
formulating and carrying out business poli- 
cies and such exchanging of information 
among themselves and with said defendant 
sales company as may be otherwise lawful. 
This provision shall not be deemed to per- 
mit competitive concerns to be placed under 
common ownership, sales agency, stock con- 
trol, or operating management. 


[Inspection for Enforcement] 


VIII. For the purpose of securing com- 
pliance with this decree, authorized repre- 
sentatives of the Department of Justice 
shall, upon the written request of the Attor- 
ney General or an Assistant Attorney Gen- 
eral, be permitted access, within the office 
hours of the defendants, and upon reason- 
able notice, to books, ledgers, accounts, 
correspondence, memoranda, and other 
records and documents in the possession or 
the control of the defendants, or any of 
them, relating to any of the matters con- 
tained in this decree. Any authorized repre- 
sentative of the Department of Justice shall, 
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subject to the reasonable convenience of the 
defendants, be permitted to interview officers 
or employees of defendants, without inter- 
ference, restraint, or limitation by defend- 
ants, provided, however, that any such 
officer or employee may have counsel present 
at any such interview. Defendants, upon 
the written request of the Attorney General 
or an Assistant Attorney General, shall 
submit such reports with respect to any of 
the matters contained in this decree as may 
from time to time be necessary for the 
purpose of enforcement of this decree; pro- 
vided, however, that information obtained 
by the means permitted in this paragraph 
shall not be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party or as otherwise 
required by law. 


[Retention of Jurisdiction] 


IX. Jurisdiction of this action is retained 
for the purpose of enabling any of the par- 
ties to this decree to apply to the Court at 
any time for such further orders or direc- 
tions as may be necessary or appropriate 
in relation to the construction of or carrying 
out of this decree, for the modification 
thereof (including, without limitation, any 
modification or vacation of this decree upon 
application of said defendants, or any of 
them, required in order to conform this 
decree to any Act of Congress enacted after 
the dateof entry of this decree), and for the 
enforcement of compliance therewith and 
the punishment of violations thereof. 


[f 56,108] Educators Association, Inc., Leo L. Tully, et al. v. Federal Trade Com- 


m1ssion, 


United States Circuit Court of Appeals for the Second Circuit. 


On petition for rehearing. 


March 24, 1941. 


Definite descriptive words, indicative of the true character of the businesses, are 


added by the Court to a decree which authorized continuance of the businesses in- 


volved in a Federal Trade Commission order provided the trade names were accom- 
panied by appropriate, deception-eliminating phrases, where the parties are unable to 
agree upon the terms of modification. 


Denying rehearing in, and modifying (CCA-2, 1939) 108 Fed. (2d) 470. 
W. T. Kelley, Chief Counsel, Federal Trade Commission, Martin A. Morrison, Assist- 


Chief Counsel, William L. Penecke, James W. Nochol, Special Attorneys, for the 
respondent. 


Townsend, Kindleberger & Campbell, for the petitioners. 
Before SwAN, CHASE and CLARK, Circuit Judges. 
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[Modification of Order] 


Per CuriAM: The parties having at- 
tempted unsuccessfully to agree upon the 
terms of a modification of the order as 
suggested in the opinion of this court on 
the first petition for rehearing,-the Com- 
mission has filed another such petition. We 
need not consider whether or not this 
second petition has been filed in compliance 
with our rules. It does, at least, serve to 
inform us that the time has come when we 
should ourselves modify the order in ac- 
cordance with the views expressed in our 
opinion. It is accordingly modified to pro- 
vide that the words “Commercial Publishers 
of the Volume Library” be used with the 
name of the corporation in carrying on its 
business and be so used that the nature 
of its business will be thus revealed. In the 
same way, and for the same purpose, peti- 
tioners who use the trade-name “Educators 
Association” shall add to it the words, 
“Commercial Distributors of the Volume 
Library.” 


[Conclusion] 


In all other réspects, our former decision 
is afhrmed. 


Petition denied. 


[Dissenting Opinion] 


CiarK, Circuit Judge (dissenting). : 

I think the language herein suggested is 
inadequate to counteract the misleading im- 
plication from petitioners’ name and style 
that they are an association of educators. 
Compare H. N. Heusner & Son v. Federal 
Trade Commission, 3 Cir., 106 F. 2d 596; El 
Moro Cigar Co. v. Federal Trade Commis- 
sion, 4 Cir., 107 F. 2d 429. Some such 
expression as “(A Private Commercial En- 
terprise) Publisher of The Volume Library” 
should be used with the name of the cor- 
poration in carrying on its business, and 
petitioners, who use the trade name “Edu- 
cators Association,” should add to it the 
words: “A Private Commercial Enterprise 
of Sales Agents of The Volume Library.” 


[56,109] Adah Alberty v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Ninth Circuit. No. 9273. March 26, 1941. 
Petition to review order of the Federal Trade Commission. 


Findings of fact of the Federal Trade Commission are supported by substantial evi- 
dence where based in part upon the testimony of experts adhering to a particular medical 
theory and in part upon the testimony of other experts, any conflict in the testimony being 
a matter for resolution by the Commission rather than by the reviewing court. 


Enforcing (1937) FTC No. 2875. 


Before MatHews, Haney and HEAaty, Circuit Judges. ; 
W. I. Gilbert, Jr., W. S. Gilbert, Jean Wunderlich, all of Los Angeles, Calif., for the 


Petitioners. 


W. T. Kelley, Chief Counsel, Federal Trade Commission, Martin A. Morrison, Assist- 
ant Chief Counsel, Reuben J. Martin and James W. Nichol, Special Attorneys, all of 


Washington, D. C., for the Respondent. 
[Nature of Proceedings] 


Matuews, C. J.: This is a petition to 
review an order of the Federal Trade Com- 
mission requiring petitioner, Adah Alberty, 
to cease and desist from making certain 
representations which the Commission held 
to constitute unfair methods of competition 
in commerce, within the meaning of the 
Federal Trade Commission Act, 15 U. S« 
C. A. §§ 41-51. Petitioner’s brief specifies 
as error,’ not the entire border, but only so 
much thereof as requires petitioner to cease 
and desist from representing: 


*See Rule 20(2)(d) of our rules governing 
appeals and Rule 5 of our rules governing peti- 
tions for review or enforcement of orders of 
boards or commissions. 
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That the preparations called Alberty’s 
Food Regular and Alberty’s Food Instant 
(new style), or any preparation similarly 
composed, “render milk more readily digest- 
ible, constitute a competent remedy, cure 
or treatment for cancer or ulcer, or have 
any therapeutic or medicinal value;” ; 

That the preparation called Alberty’s 
Laxative Blend, or any preparation similarly 
composed, “has any therapeutic value or 
affects the muscles of the intestines, other 
than that the senna contained in the prepa- 
ration is a cathartic;” 

That the preparations called Alberty’s 
Phospate Pellets and Alberty’s No. 3 Tab- 
lets, or any preparation similarly composed, 
“have any therapeutic value;” 


That the preparation called Cheno Com- 
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bination Tablets, or any preparation simi- 
larly composed, “contains any ingredient 
which would have an influence on fat metab- 
olism, or that the use of said preparation 
will cause any weight reduction other than 
reduction due to the laxative properties of 
said preparation, or that said preparation 
has a therapeutic value;” 

That the preparation called Cheno Tea, 
or any preparation similarly composed, “con- 
tains any ingredient which will cause or 
produce any weight reduction, or that by 
the use thereof the user will bring about 
a reduction in weight, Reabeat said prepa- 
tation has any effect on the metabolism of 


fat, or that it has any therapeutic value other. 


than that of a mild laxative.” 
[Basis for Order] 


The order is based on findings to the 
effect that petitioner, at all pertinent times, 
was engaged in the business of selling and 
distributing the above mentioned prepara- 
tions in interstate commerce in competition 
with persons, partnerships and corporations 
engaged in the interstate sale and distribution 
of other preparations; that the conditions 
and ailments for the treatment of which 
petitioner’s preparations were sold and rec- 
ommended were the same as those for which 
her competitors’ prepartions were sold and 
recommended; that petitioner, in the course 
and conduct of her business and as a means 
of furthering the interstate sale and distri- 
bution of her preparations, had made and 
was making the representations mentioned 


above; and that the representations were 


false, deceptive and misleading. The find- 
ings are supported by substantial evidence 
and hence are conclusive. Federal Trade 
Gonimussiom, Act 8.5(c),.a15° U.S: C. A: 
§ 45(c). 

[Freedom of Testimony] 


Petitioner complains of the supposed ac- 
tion of the Commission “In rejecting out- 
right the testimony of experts adhering to 
the homeopathic school of medicine and in 
thus making an arbitrary choice between 
schools of healing which are equally recog- 
nized under the law.” Actually, the Com- 
mission admitted the testimony of experts 
who were, and experts who were not, ad- 
herents of the homeopathic school of medi- 
cine. The Commission’s findings are 
supported in part by the testimony of ex- 
perts adhering to the homeopathic school, 
in part by the testimony of other experts. 
Conflicts in the testimony were for the 
Commission, not this court, to resolve. 
Justin Haynes & Co. v. Federal Trade Com- 
mission, 2 Cir., 105 F. 2d 988, 989; Dr. W. B. 
Caldwell, Inc. v. Federal Trade Commission, 
7 Cir., 111 F. 2d 889, 891. We cannot say 
that, in resolving such conflicts, the Com- 
mission acted arbitrarily. 


[Effect upon Interstate Commerce] 


Petitioner asserts that “the record fails 
to show that, as a result of the practices 
complained of, competition in interstate 
commerce is restricted or trade diverted 
in a substantial degree.” Such a showing 
is unneceseary. That petition has competi- 
tors, actual and potential, is conceded. That 
such competitors are likely to be injured by 
petitioner’s unfair methods of competition 
is obvious. Whether or to what extent they 
have actually suffered such injury need not 


be determined. Federal Trade Commission 
v. Balme, 2 Cir., 23 F. 2d 615, 621; Inter- 
national Art Co. v. Federal Trade Commission, 
7 Cir., 109 F. 2d 393, 397. 


[Exclusion of Exhibits] 


Petitioner complains of the rejection- of 
certain exhibits which she offered in evi- 
dence. These exhibits are not in the record. 
What, if anything, they would have proved 
we do not know. We therefore cannot say 
that their rejection was improper. 


[Use of Confidential Data] 


Petitioner complains of the action of the 
Commission “In permitting its witness 
[Hilburn P. Covington] to refresh his 
memory from an alleged confidential report 
to the Commission without permitting peti- 
tioner to inspect and use said report at the 
trial.” Petitioner does not claim to have 
been prejudiced by this action. Instead, 
her brief states: “Petitioner could, of course, 
not be prejudiced if the confidential report 
was not used by the Commission in reach- 
ing its conclusion.” The report does not 
appear to have been so used. No prejudice 
being shown, we conclude there was none. 


[Conclusion] 
Order affirmed. 


[Concurring Opinion] 


HEAty, C. J., concurring. 


Although I agree that petitioner’s contention 
must be rejected, I think it is entitled to a 
little more adequate statement than has been 
given it. 


Petitioner does not question the rule that the 
findings of the Commission, if supported by evi- 
dence, are conclusive. She concedes that there 
is opinion evidence which supports the findings. 
Her position is that the Commission has no 
authority under the law to make an arbitrary 
choice between conflicting opinions of recog- 
nized schools of medicine. She says the rules of 
evidence require that ‘‘where different schools 
of thought exist, which are both practiced and 
where the objective truth of neither can be 
scientifically demonstrated, the correctness of 
the claims of one school ought not to be passed 
upon by opinions of adherents to another school 
who are hostile to it.”’ 
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If the case made before the Commission 
squarely presented the situation assumed, I 
think petitioner’s argument would have to be 
sustained; but as I read the record it does not 
in any realistic fashion disclose a conflict be- 
tween opposing schools of practice or opinion. 


Petitioner professes to be a diseiple of the 
homeopathic school of medicine. Homeopathic 
doctors are said to prescribe according to prin- 
ciples worked out by Hahnemann and his fol- 
lowers a century ago. An important difference’ 
between the homeopathic and allopathic schools 
is said to be that the former school believes that 
like cures like, and that its adherents prescribe 
in small doses. The findings and order of the 

Commission can hardly be catalogued as a re- 
'jection of either of these two briefs. Peti- 


varicus names, contain usually numerous in- 
gredients in minute quantities. There is no 
showing by homeopathic doctors generally that 
these alleged remedies, as put together by peti- 
tioner, have the support or endorsement of the 
homeopathic school. At most there is testimony 


by doctors of that school that some one or more 
of the ingredients used in several of the prepara- 
tions are recognized as having therapeutic value. 
But on the whole, giving all due weight to the 
opinions of the homeopathic doctors, the record 
is not persuasive that the findings of the Com- 
mission are arbitrary in the sense argued, or 
that petitioner’s advertised claims are not sub- 
stantially misleading. In short, petitioner’s 
theory of the case does not substantially fit the 
facts. 


tioner’s' remedies, which she advertises under 


{1 56,110]. United States of America v. Harbor District Lumber Dealers Association; 
Consolidated Lumber Company; Hammond Lumber Company; Patten-Blinn Lumber 
Company; San Pedro Lumber Company; E. K. Wood Lumber Company; Bear State 
Lumber Company; Century Lumber Company; Long Beach Lumber Company; Lumber 
Supply Company; Martin Lumber & Material Co., Inc.; Rossman Mill & Lumber Co., 
Ltd.; Ralph D. Ebright; Frode Kilstofte; George N. Swartz; E. J. Ballantyne; Burton W. 
Chace; H. L. Call; A. E. Fickling; Richard Goehring; J. M. Gray; Ross Hall; C. S. Jones; 
Fred R. Linri; Raymond Linn; A. J. MacMillan; Joseph C. Martin; Paul Maull; E. J. 
Rossman; and George A. Swift. 


United States District Court for the Southern District of California, Central Division. 
Civil No. 1401-Y. February 14, 1941. 


Upon the consent of all parties, a decree is entered in civil proceedings under the 
Sherman Anti-Trust Act permanently enjoining defendant lumber dealers, in their activi- 
ties in the Long Beach, California region, from combining to fix prices, divide business, 
discriminate in sales to particular dealers, sell. except in good faith, to customers of 
competitors at prices below those prevailing in the area, operate bid depositories to effect 
price fixation or limitation of competition, from exchanging price lists or other price 
information except where done in the course of bona fide sales, from coercing dealers 
in their acceptance or rejectidn of orders, and from boycotting lumber mills to influence 
their treatment of dealers’ orders. 


Before Hotizer, District Judge. 


Byron C. Hanna, for Defendants, Harbor District Lumber Dealers Assn., Bear State 
Lumber Company, Century Tumber Company, long Beach Lumber Company, Lumber 
Supply Company, Martin lumber & Material Co., Inc., Ralph D. Ebright, Frode Kilstofte, 
George N. Swartz, E. J. Ballantyne, Burton W. Chace, A. E. Fickling, Ross Hall, C. S. 
Jones, Fred R. Linn, Raymond Linn, Joseph C. Martin, Paul Maull, George A. Swift. 


Dana R. Weller, for Defendant, Patten-Blinn Lumber Company. 


Richard A. Turner, for Defendants, Consolidated Lumber Company, Rossman Mill & 
Lumber Co., Ltd., A. J. MacMillan, E. J. Rossman. 


Joseph K. Horton, for Defendant, Hammond Lumber Company. 

Edward Hervey, for Defendant, San Pedro Lumber Company. 

Gordon P. Shallenberger, for Defendant, Richard Goehring. 

James L. Adams, for Defendants, E. K. Wood Lumber Company, H. L. Call, J. M. Gray. 


Tom C- ‘Clark, Alfred C. Ackerson, James E. Harrington, Special Assistants to the 
Attorney General; William Fleet Palmer, United States Attorney, for the Complainant. 
Decree and service and having appeaied herein, 
Hotuzer, D, J.: This cause coming on to [Censent to Decree] 


be heard on the 14th day of February, 1941, : 
and the defendants having waived process Deleldante ae ae eee ee 
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sented to the making and entering of this 
Decree upon condition that neither such 
consent nor this Decree shall be considered 
as evidence, admission, or adjudication, that 
the Defendants, or any of them, have vio- 
lated any statute of the United States -of 
America; and the United States, by coun- 
sel, having consented to the entry of this 
Decree, and to each and every provision 


thereof, and having moved for this injunc- 


tion; 
[Sufficiency of Remedy] 


And it appearing by virtue of the consents 
of ‘said Defendants, and thé acceptance of 
the same by the Plaintiff, it is unnecessary 
to proceed with the trial of the action or 
to take testimony therein, or to make find- 
ings of fact, or to adjudicate the issues 
presented by the pleadings; 

Now, THEREFORE, before any testimony has 
been taken and without any findings of fact 
and upon the consent of all the parties 
hereto, it is hereby 


[Order] 


ORDERED, ADJUDGED AND DECREED AS FOoL- 
LOWS: 

1. That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto, for the purposes of this Decree and 
the proceedings for enforcement thereof, 
and for no other purposes, and that the 
Complaint states a cause of action against 
the Defendant under the Act of Congress 
of July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful 
Restraints and Monopolies,” and _ acts 
amendatory thereof and supplemental thereto. 


[Definitions] 


2. That the following terms as used in 
this Decree shall have the following 
meanings: 

(a) “Harbor District” shall be deemed 
to mean the City of Long Beach, Cali- 
fornia, and those districts in and around 
the City of Los Angeles, California com- 
monly known as San Pedro and Wil- 
mington; 

(b) “Licensed contractors” shall be 
deemed to mean a person, firm or cor- 
poration licensed by the State or a polit- 
ical subdivision thereof to conduct a 
construction contracting business in the 
Harbor District. 


[Proscribed Acts] 


3. Said defendants, their members, direc- 
tors, officers, agents, and employees and 
their successors and all persons acting un- 
der, through, or for said defendants or their 
successors or any of them, be and they 
hereby are perpetually enjoined and re- 


Strained trom agreeing, combining, or con- 
spiring among themselves or with any other 
individual (other than a member, director, 
officer, agent, or employee of the same de- 
fendant or its or his successor when acting 
exclusively for and in behalf of said same 
defendant or its or his successor), associa- 
tion, or corporation, with respect to the 
purchasing and receiving of lumber and 
lumber products from lumber mills located 
in states other thari the State of California, 
or from jobbers, agents or representatives 
of such lumber mills, and the handling and 
sale of said lumber and lumber products, to 
engage in any of the following specified acts 
or practices: 


[Price Fixation] 


(a) fixing, maintaining or increasing 
prices to be charged for lumber and lum- 
ber products in the Harbor District; 

_ (b) sponsoring, calling, holding or par- 
ticipating in any meetings or conferences 
held for the purpose of raising, lowering, 
fixing, establishing, or maintaining prices 
for the sale of lumber and lumber products 
in the Harbor District; 


[Business Allocation] 


(c) allocating, dividing, parcelling, or 
assigning among themselves sales of lum- 
ber or lumber products in the Harbor 
District by dividing, allotting, or assigning 
so-called licensed contractors among 
themselves or by any other means or 
methods designed to effect, or effecting, 
a division of the lumber business in the 
Harbor District; 

(d) agreeing to, or carrying out, any 
scheme, plan, or device intended to effect 
a division of the lumber business in the 
Harbor District among the Defendants, 
or which is designed to restrain, prevent, 
or prohibit any individual lumber dealer 
from competing in good faith: for the 
business of anv lumber purchaser in.the 
Harbor District; 


| Discrimination in Price] 


(e) discrimination in the price or other 
conditions of sale of lumber and lumber 
products to any lumber dealer in the 
Harbor District, for the purpose of re- 
straining or suppressing competition in 
the sale of such lumber or lumber 
products; 

(f) furnishing or selling lumber or lum- 
ber products to customers or prospective 
customers of a competitor at prices exces- 
sively lower than prices charged under 
comparable circumstances for similar 
quantities and grades to other purchasers 
in the Harbor District unless said ex-: 
cessively low prices are made in good 
faith to meet competition; 
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[Bid Depositories] 

(gz) creating, operating or participating 
in the operation of any bid depository or 
central estimating practices designed to 
maintain or fix the price of lumber and 
lumber products, or of any scheme, plan 
or device designed to maintain or to fix 
the price of such lumber or lumber prod- 
ucts, in the Harbor District, or to limit 
competition in the sale of such lumber or 
lumber products, or having the effect of 
limiting the right of a purchaser to secure 
a bona fide competitive price on any pur- 
chase of such lumber or lumber products 
in the Harbor District; 


[Price Lists] 


(h) exchanging or disseminating price 
lists or other information concerning or 
relating to prices to be charged for lum- 
ber and lumber products in the Harbor 
District, except in the negotiation, con- 
templation or consummation of a bona 
fide sale not otherwise enjoined in this 
Decree; 

[Dealer Coercion] 


(i) persuading, influencing or coercing 
any lumber dealer in the acceptance or 
rejection of orders for lumber or lumber 
products, or for the milling and prepara- 
tion of such lumber or lumber products 
from any other lumber dealer in the Har- 
bor District; 


[Mill Coercion] 


(j) threatening to boycott, or boycotting, 
lumber mills, their representatives or 
agents, or lumber brokers, for the pur- 
pose of influencing them in the acceptance 
or rejection of orders for lumber and 
lumber products from any lumber dealer 
in the Harbor District; 

[Limitation upon Decree] 


4. That nothing in this Decree shall apply 
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to arrangements or agreement expressly 
authorized by any present or future appli- 
cable legislation of the United States. 


[Investigation of Compliance] 


5. That for the purpose of securing com- 
pliance with this Decree, but for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon the 
written request of the Attorney General or 
an Assistant Attorney General, be permit- 
ted access within the office hours of the 
Defendants to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
control of Defendants relating to any of 
the matters contained in this Decree; that 
any authorized representative of the Depart- 
ment of Justice shall, subject to the reason- 


‘able convenience of the Defendants, be 


. 


permitted to interview officers or employees 
of the Defendants without interference, re- 
straint, or limitation hy Defendants relating 
to any of the matters contained in this De- 
cree, provided that such officers and agents 
may have counsel present if they so desire. 


[Confidential Nature of Information] 


Any information obtained by the means 
permitted in this paragraph shall not be 
divulged by any representatives of the De-. 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party, or as otherwise required 
by law. . 


[Retention of Jurisdiction] 


6. That jurisdiction of this cause be, and 
it is hereby, retained for the purpose of 
enforcing, construing, and modifying the 
terms of this Decree upon the application 
of the Plaintiff or any of the Defendants. 
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[56,111] United States v. The Cooper Corporation et al. 
United States Supreme Court. No..484. March 31, 1941. 


The Federal Government is not a “person” within the meaning of Section 7 of 
the Sherman Anti-Trust Act, and can not maintain a treble damage suit against tire 
manufacturers because of injuries resulting from an alleged unlawful agreement as to 
uniform prices charged the government for automobile tires it purchased. Construction 
of the text of the Act, in-the light of its legislative history and that of similar laws, 
of judicial tendencies, and of enforcement policies, establishes that Congress did not 
intend to include the United States as a “person” to whom-the action for civil damages 
was rendered available. 


Affirming the decision of the United States Circuit Court of Appeals for the Second 
Circuit, August 8, 1940, 114 Fed. (2d) 413. : 

Francis Biddle, Solicitor General, Hugh B. Cox, Special Assistant to the Attorney 
General, Thurman Arnold, Assistant Attorney General, Robert C. Barnard, Special Attor- 
ney, for the Petitioner. 

Luther Day, Union Commerce Building, Cleveland, Ohio (Robert Guinther, for The 
Cooper Corporation, The Falls Rubber Co., The Mohawk Rubber Company of New York, 
Inc., and the Seiberling Rubber Co.; William G. Pickrel, for The Dayton Rubber Manu- 
facturing Company; Lyman M. Bass, for Dunlop Tire and Rubber Corp.; Paul H. Arthur, 
Morris E. Dry, for The Fisk Rubber Corp., U. S. Rubber Products, Inc. and U. S. Tire 
Dealers Corp.; Arthur H. Dean, John C. Bruton, Jr., The General Tire and Rubber Co.; 
Charles Wesley Dunn, for The B. F. Goodrich Company; Howard L. Hyde, Thurlow 
M. Gordon, for The Goodyear Tire and Rubber Co., Inc. and Kelly-Soringfield Tire Co.; 
Paul Van Anda, for Lee Tire and Rubber Co. of N. Y. Inc.; Warren A. Schenck, for The 
Norwalk Tire and Rubber Co.; William P. Jeffery, Joseph F. Murray, for Pennsylvania 
Rubber Co.; Luther Day, for Firestone Tire and Rubber Co.), for the Respondent. 

Mr. Justice RoBerts delivered the opinion of the Court. Mr. Justice MurpHy took 
no part; Mr. Justices BLACK, REED and Douctas dissented. 


[Issue] 

We took this case because it presents the 
important question whether the United 
States may maintain an action for treble 
damages under §7 of the Sherman Act.’ 


[Charge] 


The complaint charged the respondents 
had illegally combined and conspired to fix 


1 Act of July 2, 1890, c. 647, 26 Stat. 209, 210. 
231 F. Supp. 848. 


collusive prices of articles purchased by the 
United States; alleged the money damage 
inflicted upon the United States thereby, 
and sought judgment for three times that 
amount. The District Court granted a mo- 
tion to dismiss the complaint on the ground 
that the United States is not a person as the 
term is used in §7 of the Sherman Act.’ 
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The Circuit Court of Appeals affirmed the 
judgment? nae 
[Statutory Provision] 

Section 7 provides: 

“Any person who shall be injured in his 
business or property by any other person or 
corporation by reason of anything forbidden 
or declared to be unlawful by this act, may sue 
therefor in any circuit court of the United 
States’in the district in which the defendant 
resides or is found, without respect to the 
amount in controversy, and shall recover three 
fold the damages by him sustained, and the 
costs of suit, including a reasonable attorney’s 
fee,"’ 

[Personality of Government] 


The United States is a juristic person in 
the sense that it has capacity to sue upon 
contracts made with it or’ in vindication 
of its property rights. The Sherman Act, 
however, created new rights and remedies 
which are available only to those on whom 
they are conferred by the Act. The precise 
question for decision, therefore, is whether, 
by the use of the phrase “any person”, Con- 
gress intended to confer upon the United 
States the right to maintain an action for 
treble damages against a violator of the Act. 


[Bases for Construction] 


Since, in common usage, the term “per- 
son” does not include the sovereign, stat- 
utes employing the phrase are ordinarily 
construed to exclude it.’ But there is no 
hard and fast rule of exclusion. The pur- 
pose, the subject matter, the context, the 
legislative history, and the executive inter- 
pretation of the statute are aids to con- 
struction which may indicate an intent, by 
the use of the term, to bring state or nation 
within the scope of the law.® 


[Contention of Government] 


The Government admits that often the 
word “person” is used in such a sense as 
not to include the sovereign but urges that 
where, as in the present instance, its wider 
application is c>nsistent with, and tends to 
effectuate, the public policy evidenced by 
the statute, the term should be held to 
embrace the Go. srnment. And it strongly 
urges that all the considerations which 
moved Congress to confer the right to re- 
cover damages upon individuals and cor- 
porations injured by violations of the Act 
apply with equal force to the United States 
which, as a large procurer of goods and 
services, is as likely to be injured by the 


3114 F, (2d) 413. 

4 Wilder Mfg. Co. v. Corn Products Refining 
Co., 236 U. S. 165, 174; Fleitmann v. Welsbach 
Street Lighting Co., 240 U. S. 27, 29; Geddes 
v. Anaconda Copper Mining Co., 254 U. S. 590, 
593. 

5 United States v. Fox, 52 N. Y. 530; Id., 94 
UGs= 315,.°321; 

6 See Levy v. McCartee, 6 Pet. 102, 110; United 
States v. Freeman, 3 How. 556, 565; Ohio v. 
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denounced combinations and monopolies as 
is a natural or corporate person. We are 
asked, in this view, so to construe the Act 
as not to deny to the Government what 
public policy is thought to require. 


[Judicial Statutory Construction] 


Decision is not to be reached by a strict 
construction of the words of the Act, nor 
by the application of artificial canons of 
construction. On the contrary, we are to 
read the statutory language in its ordinary 
and natural sense, and if doubts remain, 
resolve them in the light, not only of the 
policy intended to be served by the enact- 
ment, but, as well, by all other available 
aids to construction. But it is not our 
function to engraft on a statute additions 
which we think the legislature logically 
might or should have made.’ 

The recent expressions of this court in 
Tigner v. Texas, 310 U. S. 141, 148, 149, 
warn that it is not for the courts to indulge 
in the business of policy making in the field 
of antitrust legislation. Congress has not 
left us at large to devise every feasible 
means for protecting the Government as a 
purchaser. It is the function of Congress 
to fashion means to that end, and Congress 
has discharged this duty from time to time 
according to its own wisdom. Our function 
ends with the endeavor to ascertain from 
the words used, construed in the light of 
the relevant material, what was in fact the 
intent of Congress. 

1. Without going beyond the words of 
the section, the use of the phrase “any per- 
son” is insufficient to authorize an action 
by the Government. This conclusion is 
supported by the fact that if the purpose 
was to include the United States, “the ordi- 
nary dignities of speech would have led” 
to its mention by name.* It is supported 
also by the collocation of the phrase in the 
section. The provision is that “any person” 
injured by violation of the Act “by any 
other person or corporation” may maintain 
an action for treble damages against the 
latter. It is hardly credible that Congress 
used the term “person” in different senses 
in the same sentence. Yet, unless it did, 
the United States would not only be entitled 
to sue but would be liable to suit for treble 
damages. The more natural inference, we 
think, is that the meaning of the word was 
in both uses limited to what are usually 
known as natural and artificial persons, that 


Helvering, 292 U. S. 360, 370; Nardone v. United 
States, 302 U. S. 379. 

‘The Pedro, 175 U. S. 354, 364; Dewey v. 
United States, 178 U. S. 510, 519, 520; Pirie v. 
Chicago T. & T. Co., 182 U. S. 438, 451; White 
v. United States, 191 U. S. 545, 551, 552; Hbert 
v. Poston, 266 U. S. 548, 554; Helvering v. 
Oregon L. I. Co., 311 U. S. 267, 272. 

8 Davis v. Pringle, 268 U. S. 315, 318. 
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is, individuals and corporations. In addi- 
tion, the concluding words of the section 
give the injured party, as part of his costs, 
a reasonable attorney’s fee—a provision 
more appropriate for a private litigant than 
for the United States. 


[Statutory Use of Term “Person’’] 


2. The connotation of a term in one por- 
tion of an Act may often be clarified by 
reference to its use in others. The word 
“person” is used in several sections other 
than §7. In §§1, 2, and 3 the phrase desig- 
nating those liable criminally is “every per- 
son who shall” etc. In éach instance it is 
obvious that while the term “person” may 
well include a corporation it cannot embrace 
the United States. In §8 Congress at- 
tempted to make clear that the term “per- 
son” is to include a corporation. The 
provision is “that the word ‘person’, or 
‘persons’, wherever used in this act shall be 
deemed to include corporations and associa- 
tions existing under or authorized by the 
laws of either the United States, the laws of 
any of the Territories, the laws of any State, 
or the laws of any foreign country.” The very 
fact, however, that this sweeping inclusion 
of various entities was thought important 
to preclude any narrow interpretation em- 
phasizes the fact that if the United States 
was intended to be included Congress would 
have so provided expressly. We may say 
in passing that the argument that the 
United States may be treated as a corpo- 
ration organized under its own laws, that 
is, under the Constitution as the funda- 
mental law, seems so strained as not to 
merit serious consideration. It is fair to 
assume that the term “person”, in the ab- 
sence of an indication to the contrary, was 
employed by the Congress throughout the 
Act in the same, and not in different, senses. 


[Enforcements Provided by Act] 


3. The scheme and structure of the legis- 
lation, is likewise important to a proper 
ascertainment of its purpose and _ intent. 
Sections 1, 2, and 3 impose criminal sanc- 
tions for violations of the acts denounced 
in those sections respectively. Section 4 
gives jurisdiction to the federal courts of 
proceedings by the Government to restrain 
violations of the Act and imposes. upon 
United States Attorneys the duty to insti- 
tute equity proceedings to that end. Section 
5 regulates service in such suits. Section 6 
authorizes seizure, in the course of interstate 


9 Minnesota v. Northern Securities Co., 194 
U. S. 48, 71; Paine Lumber Co. v. Neal, 244 
U. S. 459. The Act was amended to authorize 
suits for injunctions by private litigants. See 
the Clayton Act of October 15, 1914, c. 323, § 16, 
38 Stat. 730, 737; 15 U.S. C. § 26. 


transportation, of goods owned under any 
contract or pursuant to any conspiracy made 
illegal by the statute. 

Thus far the Act deals in detail with the 
criminal and civil remedies of the Govern- 
ment in vindication of the policy of the leg- 
islation. There follows §7, the only other 
substantive section, giving a civil action for 
an injury to property rights. 


[Separation of Remedies] 


It seems evident that the Act envisaged 
two classes of actions,—those made avail- 
able only to the Government, which are 
first provided in detail, and, in addition, a 
tight of action for treble damages granted 
to redress private injury. If this be the fair 
construction of the Act, the Court’s task is 
finished when it gives effect to the purposes 
of the law, evidenced by the various reme- 
dies it affords for different situations. 
Though the law gave a remedy by way of 
injunction at the suit of the United States, 
we were pressed to say that a private person 
should have the same remedy. We were 
compelled to answer that Congress had not 
seen fit so to provide.® For the like reasons 
we cannot hold that since a private pur- 
chaser is given a remedy for his losses in 
treble damages, the United States should be 
awarded the same remedy. 


[Import of Other Legislation] 


4. Supplemental legislation lends support 
to the view that Congress had in mind the 
distinction between public and private reme- 
dies and did not intend to confer a right 
of action on the United States by the use of 
the phrase “any person” in §7. The anti- 
trust provisions of the Wilson Tariff Act ® 
follow the same pattern as the Sherman Act. 
Section 73% denounces combinations and 
agreements between parties importing arti- 
cles from a foreign country and declares 
that every person guilty of violation of its 
terms shall be punished. Section 74 confers 
jurisdiction upon the federal courts and au- 
thorizes proceedings in equity by the United 
States to restrain such acts. Section 76 
provides for seizure and forfeiture of prop- 
erty imported into the United States con- 
trary to law and §77 gives an action for 
treble damages to any person against any 
other person or corporation in the exact 
words of §7 of the Sherman Act. 

The antidumping provisions of the Rev- 
enue Act of 1916 make it a criminal offense 
for “any person” importing articles from a 
foreign country to sell, or cause to be im- 


1 Act of August 27, 1894, c. 349, 28 Stat. 509, 
as amended by Act of Feb. 12, 1913, c. 40, 37 
Stat. 667; 15-U.S. C. § 8. 

11 28 Stat. 570, 37 Stat. 667. 

12 Act of September 8, 1916, c. 463, 39 Stat. 


756, 798, 15 U. S.C. § 72. 
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ported or sold, such articles within the 
United States at substantially less than the 
market value of such articles at the time 
of exportation in the principal markets of 
the country of production, etc. They fur- 
ther declare that any person injured in his 
business or property by any violation may 
sue therefor in the United States courts and 
recover three-fold damages and costs, in- 
cluding a reasonable attorney’s fee. It must 
be obvious that the United States cannot be 
embraced by the phrase “any person” there 
used. 


[Distinctions in Clayton Anti-Trust Act] 


When Congress came to supplement the 
Sherman Act by the Clayton Act,” it includ- 
ed in the latter a significant section bearing 
upon the question under consideration. 
Doubts had arisen as to whether issues ad- 
judicated in a criminal proceeding or a suit 
in equity brought by the United States 
should be taken as concluded in an action 
for treble damages subsequently brought by 
an injured party. By §5 of the Clayton Act 
it was sought to give such adjudication that 
effect. The section provides: 

“A final judgment or decree hereafter ren- 
dered in any criminal prosecution or in any 
suit or proceeding in equity brought by or on 
behalf of the United States under the antitrust 
laws to the effect that a defendant has violated 
said laws shall be prima facie evidence against 
such defendant in any suit or proceeding brought 
by any other party against such defendant un- 
der said laws as to all matters respecting which 
said judgment or decree would be an estoppel 
as between the parties thereto: Provided, This 
section shall not apply to consent judgments 
or decrees entered before any testimony has 
been taken.” 


Immediately following this provision the 
section continues: 

“Whenever any suit or proceeding in equity 
or criminal prosecution is instituted by the 
United States to prevent, restrain or punish 
violations of any of the antitrust laws, the 
running of the statute of limitations in respect 
of each and every private right of action aris- 


13 Act of October 15, 1914, ce. 323, 38 Stat. 730. 


14 Pidcock v. Harrington, 64 Fed. 821, 822; 
Lowenstein v. Evans, 69 Fed. 908, 911; Greer, 
Mills & Co. v. Stoller, 77 Fed. 1, 3; City of 
Atlanta v. Chattanooga Foundry, 101 Fed. 900, 
904; Standard Sanitary Manufacturing Co. v. 
United States, 226 U. S. 20, 52; United States 
v. Patterson, 201 Fed. 697, 714; General Invest- 
ment Co. v. Lake Shore & Michigan So. Ry. 
Co., 260 U. S. 261, 286; Glenn Coal Co. v. Dick- 
inson Fuel Co., 72 F. (2d) 885, 889; Quemos 
Theatre Co. v. Warner Bros. Pictures, 35 F. 
Supp. 949, 950; Tigner v. Texas, 310 U. S. 141, 
148. 

15 “Section 1: 

“, . And the circuit court of the United 
States shall have original jurisdiction of all 
suits of a civil nature at common law or in 
equity arising under this section, and to issue 
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ing under said laws and based in whole or in 
part on any matter complained of in said suit 
or proceeding shall be suspended during the 
pendency thereof.” 


Here again it seems clear that Congress 
recognized the distinction between proceed- 
ings initiated by the Government to vindi- 
cate public rights and actions by private 
litigants for damages. 

It should be noted that § 1 of the Clayton 
Act again defined the term “person” ex- 
actly as it was defined by §8-of the Sher- 
man Act, and §4 again enacted that any 
person injured by a violation might recover 
treble damages together with a reasonable 
attorney’s fee. 


[Judicial Trend] 


5. There has been a considerable body of 
judicial expression to the effect that §7 
authorizes an action for damages only by 
private suitors and not by the Government.” 
While none of the cases presented the exact 
question here involved, the statements bear- 
ing on the subject exhibit a uniform opinion 
contrary to the Government’s present con- 
tention. 

[Legislative History] 


6. The legislative history is persuasive 
that the Sherman Act was not intended to 
give the United States a civil action for 
damages. Senator Sherman, on March 18, 
1890, introduced a bill which, in §1, pro- 
vided that the United States might bring 
various civil actions and, in §2, that “any 
person” should be entitled to sue any “per- 
son” or “corporation” for double damages.” 

In the discussion of the bill it was pointed 
out that §1 authorized the United States 
to bring civil actions including those for 
simple damages and that, under § 2, private 
parties were entitled to sue for double dam- 
ages. Senator Sherman stated that § 2 gave 
a right to sue for double damages only to 
private parties and not to the United States. 
He stated that the civil suit by the United 
States authorized by §1 might be for an 
ouster of the power of the corporation, for 


all remedial process, orders, or writs proper 
and necessary to enforce its provisions. And 
the Attorney-General and the several district 
attorneys are hereby directed, in the name of 
the United States, to commence and prosecute 
all such cases to final judgment and execution.’’ 


“Section 2: 


“That any person or corporation injured or 
damnified by such arrangement, contract, agree- 
ment, trust, or combination defined in the first 
section of this Act may sue for and recover, 
in any court of the United States of competent 
jurisdiction, without respect to the amount in- 
volved, of any person or corporation a party 
to a combination described in the first section 
of this Act, twice the amount of damages sus- 
tained and the costs of the suit, together with 
a reasonable attorney’s fee,’’ 


Court Decisions 


433 


U.S. v. The Cooper Corp. et al. 


damages, or in quo warranto, and added: 
“But the second section provides purely a 
personal remedy, a civil suit also by citizens 
of the United States.”’® 

As is well known, after Senator Sher- 
man’s bill had been amended, Senator Hoar 
rewrote most of the bill.. In so doing he 
eliminated §1 with its provision for civil 
suits by the United States and substituted 
§§ 1, 2, 3, 4, and 6, specifying the remedies, 
civil, criminal, and by way of forfeiture, 
available to the United States. In that 
revision he retained, with slight change, § 2 
of the bill, increasing the recoverable dam- 
ages to treble instead of double, and re- 
numbered the section as §7. In this form 
the bill was adopted. 

As already stated, the language of §7 of 
the Sherman Act was repeated in later stat- 
utes extending the antitrust laws although 
in the meantime this and other courts had 
expressed the view that the section ac- 
corded the Government no right of suit for 
treble damages. When the Clayton Act 
was before the Senate, Senator Culberson, 
Chairman of the Committee which reported 
the bill, enumerated the usual types of ac- 
tion prosecuted under the Sherman Act,— 
criminal prosecutions, suits in equity, and 
actions for damages, and stated with re- 
spect to Government suits under the Sher- 
man Act and the Clayton Act: “There is no 
suit authorized by any of these statutes 
except a criminal prosecution or a suit in 
equity. The United States does not bring 
a suit at law for damages.” 


[Attorney General’s Interpretation] 


In 1926 the Attorney General, in response 
to a Senate Resolution asking for informa- 
tion with respect to cases instituted under 
the first seven sections of the Sherman Act, 
wrote: “Under Section 7, which gives to 
private persons the right to sue for injuries 
arising under the act, a number of actions 
have been instituted. The United States, 
however, under the statute is not a party 
to suits under that section.”” 


[Pending Legislation] 


Senator O’Mahoney has introduced a bill, 
which is pending as S. 2719, prepared jointly 
by him and by the Assistant Attorney Gen- 


16 21 Cong. Rec. 2563-2564. 

1751 Cong. Rec. 13898. Statements by mem- 
bers of the House Judiciary Committee indi- 
eate a similar view: 51 Cong. Rec. 9079, 9490. 
Representative Webb the chairman of that Com- 
mittee mentioned the civil remedies available 
under the bill as treble damage actions by 
persons, suits by the Federal Trade Commis- 
sion, suits by the United States for injunctions, 
and similar suits by persons. He then said 
“Certainly the remedies are cumulative. The 
remedies pile up, and all of the remedies are 


eral in charge of antitrust matters. On 
June 28, 1939, the Senator stated that the 
purpose of the bill was to provide more 
effective civil remedies. In the course of 
his statement he said: “There is only one 
other remedy worth mentioning available 
under existing law to the Department of 
Justice—the civil action for an injunction. 
In addition, there is the action in damages 
by a private person who has been injured. 
Neither of these remedies is effective.” He 
further stated: “The bill permits the United 
States, in effect, to bring a suit for damages 
against an offending corporation and against 
its individual directors and officers.’ 


[Absence of Governmental Treble 
Damages Suts| 


7. It is significant that, in the light of the 
expressions by the courts, the supplemental 
legislation, and the legislative history, no 
action has ever been brought by the United 
States under §7 in the fifty years during 
which the statute has been in force until the 
present action was instituted. Down to 
the close of the year 1937, 428 criminal 
prosecutions and suits in equity had been 
instituted by the Government.” Down to 
December, 1939, 103 civil suits had been 
instituted by private persons, including cor- 
porations. In the meantime the World 
War intervened with the Government a 
purchaser of enormous quantities of material 
and supplies. Then, as now, the complaint 
was prevalent that agreements and conspira- 
cies existed to fix and maintain prices of 
materials needed by the Government. And 
throughout the life of the legislation able 
and vigilant officials devoted to enforcement 
of the policy of the Sherman Act-have not 
been wanting. 

In these circumstances the conviction that 
no right to sue had been given the Govern- 
ment, rather than a supine neglect to resort 
to an available remedy seems to us the true 
explanation of the fact that no such actions 
have been instituted by the United States. 


[Conclusion] 


In summary, we are of opinion that the 
text of the Act, taken in its natural and 
ordinary sense, makes against the extension 
of the term “person” to include the United 


open to the individual in a suit.’’ 51 Cong. 
Ree. 16275. But obviously he meant that the 
remedies given the public and the individual 
respectively were cumulative, as they clearly 
are; for it is plain the remedy given the Fed- 
eral Trade Commission is not afforded to the 
individual. 

18 Sen. Doc. No. 79, 69th Cong., 1st Sess., p. 1. 

19 84 Cong. Rec. 8192. 

20 ‘‘Wederal Antitrust Laws,’’ published by the 
Department of Justice January 1938. 

2149 Yale Law Journal 296. 
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States and that the usual aids to construc- 

tion, taken together, instead of inducing the 

contrary conclusion, go to support the view 

that Congress did not use the word in the 

sense for which the Government contends. 
The judgment is affirmed. 


Mr. Justice MurpHy took no part in the 
consideration or decision of this case. 


[Dissenting Opinion] 


Mr. Justice Black, dissenting: In order to 
give purchasers of goods an opportunity to buy 
them at prices fixed by competitive trade, the 
Sherman Act made it illegal to fix prices by 
combination or conspiracy. It is difficult for 
me to believe that Congress did not intend to 
give equal protection to all purchasers similarly 
injured. In my judgment, no language of that 
Act, nothing in its history, and no argument 
now presented for our consideration makes nec- 
essary the conclusion that Congress intended 
to discriminate in favor of some purchasers 
and against others. It would require clear and 
unequivocal statutory language to persuade me 
that Congress intended to grant a remedy to 
all except one of those who were injured by 
trust prices—the ‘‘all’’ including every natural 
and artificial person, every corporation and as- 
sociation,’ foreign and domestic, and the single 
exception being the United States, which buys 
more goods and services than any other single 
purchaser.? No such clear and unequivocal stat- 
utory language exists. And no plausible reason 
has been hazarded to prove that the govern- 
ment as a purchaser of goods needs less pro- 
tection from unlawful combinations than do 
other buyers.? Many deplorable instances in 
our history, in fact, indicate the contrary. Con- 
gress, no doubt stimulated to action by these 
historical occurrences, has by numerous enact- 
ments recognized the urgent necessity for safe- 
guarding governmental purchases of goods and 
services against unfair and collusive price-fixing. 
To that end, competitive bidding as a pre- 
requisite to government contracts has been the 
general statutory rule over a long period of 
years, and combinations to deprive the govern- 
ment of the advantages of such competition 
have been made criminal. It is therefore strange 
indeed that the Sherman Act, the greatest of 
all legislative efforts to make competition, not 


combination, the law of trade, should now be 
found to afford a greater protection against 
collusive price-fixing to every other buyer in 
the United States than is afforded to the United 
States itself. 

So much for what seems to me to be the 
logical approach to the problem, and the one 
that should cause us to say that the govern- 
ment can sue for damages. If, however, we 
apply familiar canons of construction, I think 
we are led to the same result. For it is a 
primary principle that a law should be con- 
strued so as to carry out its purpose, in the 
light of the evil aimed at and the protection 
intended to be afforded. Here, among the evils 
legislated against was price-fixing by combina- 
tion, and among the remedies afforded was the 
giving of a right of action to purchasers in- 
jured by prices so fixed. The result of this 
case—denying to the largest single purchaser 
of all goods manufactured and sold in the na- 
tion the protection afforded by this legislation 
—is to restrict the remedy in such way that 
the evil aimed at is less likely to be suppressed. 
For the construction given the Sherman Act, 
insofar as sales to the government and civil 
damages are concerned, enables those guilty of 
violating it to elude its provisions, escape its 
consequences, and defeat its objects. 

Nor do I believe that the previous failure of 
the Attorneys General of the United States to 
bring actions similar to this should be deemed 
a persuasive reason to read the government 
out of the Act’s benefits. The 1926 statement 
of the Attorney General to the effect that ‘‘the 
United States ... is nota party to suits under’’ 
section 7 does not supply such a reason. For 
in the quoted statement the Attorney General 
did not take the position that the government 
lacked the power to sue for civil damages; 
apparently what he had reference to was the 
fact that the Sherman Act did not make the 
United States a party to actions for civil dam- 
ages by private persons against private persons. 
We do not know and cannot possibly deter- 
mine why no prior suits were instituted for 
the benefit of the government. To assign rea- 
sons for such inaction is but to guess. And the 
guesses would doubtless vary almost in accord- 
ance with the preconceived notions of the 
guessers. But whatever might have been the 
reasons behind the.government’s failure to sue, 
sure it is that the Attorney General is not the 
purchasing agent of the government. He can- 
not be assumed to have constant knowledge of 


1A 1940 report to the Senate, made by the 
Secretary of the Treasury pursuant to a Sen- 
ate Resolution, revealed that the federal gov- 
ernment was transacting part of its business 
through the medium of at least 1469 government 
corporations. Senate Document No. 172, 76th 
Cong., 3rd Sess., Part 1, p. 4. The judgment 
here does not foreclose such corporations from 
suing for damages under section 7, or so I as- 
sume. If I am correct in my assumption, the 
result is that as to those purchases made by its 
corporate agencies, the Government is protected 
by the Sherman Act, while as to those purchases 
made by its non-corporate agencies, it is not so 
protected. A process of statutory construction 
which results in giving to government corpora- 
tions a right denied to constitutionally author- 
ized government departments seems to me to 
conflict with the frequently declared rule that a 
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statute should be interpreted in such way as to 
produce an unreasonable or unjust result. See 
United States v. American Trucking Associa- 
tions, 310 U. S. 534, 542-543; Sorrells v. United 
States, 287 U. S. 435, 446. 

2? For a recent study, see ‘‘Government Pur- 
chasing—An Economic Commentary’’, Mono- 
graph No. 19 of the Temporary National 
Economic Committee (1940). 

3 An argument is offered to the effect that the 
government has no need of a right to damages, 
because it has the power to bring criminal and 
injunctive proceedings. But the right to bring 
those proceedings is given to the government for 
the protection of the public, rather than for its 
self protection as a purchaser. Further, crimi- 
nal and injunctive proceedings, whatever their 
efficacy, do not achieve the object of section 7, 
which is to indemnify all injured purchasers. 
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the manifest problems that face those why buy 
the government’s supplies. In the final analysis, 
it is probably true that even an Attorney Gen- 
eral who might zealously desire to enforce the 
criminal provisions of: the Sherman Act would 
not likely be stimulated to institute civil pro- 
ceedings for damages unless his attention was 
directed to the point by keenly alert and dili- 
gent purchasing agencies. To attempt to con- 
strue the Sherman Act by a vain effort to 
appraise the reasons responsible for the non- 
action of Attorneys General is a journey into 
the realm of imponderables I find it unneces- 
sary to take. I would simply read the Act from 
its language and manifest purpose as giving all 
purchasers of goods a right to sue if they have 
been injured as the result of prices held up 
by those types of unlawful combination con- 
demned by the Act.‘ 

The principle of strict construction now 
adopted in this case, resulting as it does in 


denying to the government the benefit of sec- 


tion 7 of the Sherman Act, is a radical de- 
parture from a long established policy under 
which the courts have construed laws most lib- 
erally in order to declare the government en- 
titled to their benefits.5 And certainly it can 
be denied that the language of the Act, giving 
all persons a right of action, should if liberally 
construed be held to justify suit by the United 
States. For in Cotton v. United States, 11 How. 
229, 231, decided forty years before the Sher- 
man Act was adopted, this Court said in speak- 
ing of the United States: ‘‘Every sovereign 
State is of necessity a body politic, or artificial 


person, and as such capable of making con- 
tracts and holding property . . . It would pre- 
sent a strange anomaly, indeed, if, having the 
power to make contracts and hold property as 
other persons, natural or artificial, they were 
not entitled to the same remedies for their 
protection.”” And, speaking in similar vein in 
Helvering v. Stockholms Enskilda Bank, 293 
U. S. 84, 92, after having cited Blackstone for 
the proposition that the sovereign is a ‘‘cor- 
poration,’’ and after having gone even beyond 
this to hold that the statutory word ‘‘resident’’ 
included the United States, the Court said: 
“This may be in the nature of a legal fiction; 
but legal fictions have an appropriate place in 
the administration of the law when they are 
required by the demands of convenience and . 
justice.’’ & 

These particular cases are but facets of a 
general rule that has long been accepted—the 
United States can exercise all of the legal rem- 
edies which other persons, bodies or associa- 
tions can exercise, both at common law and 
under statutes,’ unless there is something in a 
statute or in its history to indicate an intent 
to deprive the United States of that right. In 
this case, nothing in the Sherman Act itself 
and nothing in its legislative history makes 
necessary the conclusion that Congress intended 
to withhold from the United States a remedy 
given to all other purchasers:? Under these 
circumstances, it is my opinion that the judg- 
ment below should be reversed. 

Mr. Justice Reed and Mr. Justice Douglas 
join in this dissent. 
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Though the Act is all-inclusive in naming 
those who may sue for damages, it is not equal- 
ly all-inclusive in describing those acts which 
may be regarded as unlawful combinations. This 
is true both because of the original language 
and objects of the Sherman Act itself, and be- 
cause of subsequent legislation. The most not- 
able example of such subsequent legislation 
is that portion of the Clayton Act which pro- 
vides: ‘‘The labor of a human being is not a 
commodity or article of commerce. Nothing 
contained in the antitrust laws shall be con- 
strued to forbid the existence and operation of 
labor, agricultural, or horticultural organiza- 
tions . . . or to forbid or restrain individual 
members of such organizations from lawfully 
carrying out the legitimate objects thereof; nor 
shal] such organizations, or the members there- 
of, be held or construed to be illegal combina- 
tions or conspiracies in restraint of trade, under 
the antitrust laws.’’ 38 Stat. 731, 15 U. S. C. 
817. See Apex Hosiery Co. v. Leader, 310 
U.S. 469. 

5It is argued that if the government can sue 
for damages it may also be sued for damages. 
That question is not before us and need not be 
decided. Other principles will be material if 
such a question ever should be presented. See 
i nited States v. Sherwood, this day decided; 
Nurdone v. United States, 302 U. S. 379, 383-384; 
United States v. Knight, 14 Pet. 301, 315. Among 
these principles the most important is that of 


sovereign immunity. ‘‘The sovereignty of the 
United States raises a presumption against its 
suability, unless it is clearly shown; nor should 
a court enlarge its liability to suit beyond what 
the language [of the statute in question] re- 
quires.’’ Hastern Transportation Co. v. United 
States, 272 U.S. 675, 686; Price v. United States, 
174 U. S. 373, 375-376; United States v, Sher- 
wood, supra. 

6 To this statement the Court added: “If to 
carry out the purposes of a statute it be admis- 
sible to construe the word ‘person’ as including 
the United States [cases to that effect having 
previously been cited], it is hard to see why, in 
like circumstances, it is inadmissible to construe 
the word ‘resident’ as likewise including the 
United States.’’ Cf. Ohio v. Helvering, 292 U.S. 
360, 370-71; Stanley v. Schwalby, 147 U. S. 508, 
517. 

™See Dugan v. United States, 3 Wheat. 172; 
United States v. Gear, 3 How. 120; Cotton v. 
United States, supra. Cf. Dollar Savings Bank 
uv. United States, 19 Wall. 227; United States v. 
Chamberlin, 219 U.S. 250. 

8 Cf, Davis v. Pringle, 268 U. S. 315. 

® The legislative history of the Sherman Act 
is not enlightening on the question now before 
us. At best, all that can be said of the very 
few and scattered statements that were made 
on the subject during the debates on the Clayton 
Act is that they look both ways. 
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[1 56,112] Opinion of Attorney General of Texas. 
By Walter R. Koch, Assistant. Approved by the Attorney General, March 28, 1941. 


A contract between the manufacturer of a trademarked product and a Texas dis- 
tributor granting exclusive sales rights within a limited territory to the distributor vio- 


lates the State’s anti-trust laws. 


[Issue Submitted]. 


Pursuant’ to your request of March 8, 
1941, we are submitting herewith our opin- 
‘ion on the question of whether the attached 
contract which provides for the exclusive 
distribution by an Amarillo hardware dealer 
in a certain limited territory of trademarked 
goods is in violation of the Anti-trust Laws 
ot Jiexas, 


[Judicial Authority] 


Since the enactment of the first Anti-trust 
Law, the Appellate Courts of Texas have 
consistently construed it to forbid contracts 
providing for an exclusive dealership within 
a prescribed limited territory. This doc- 
trine was first announced by Chief Justice 
Gaines in 1896 in the case of Texas Brewing 
Co. v. Templeman, 90 Tex. 77, 38 S. W. 27, 
wherein the Supreme Court of Texas held 
that a contract between a brewery and a 
dealer of beer whereby the dealer was to 
handle no other beer than that of the brew- 
ery and the dealer was to be the exclusive 
dealer for said brewery was in violation of 
the Texas Anti-trust Laws. Chief Justice 
Gaines at page 28 stated: 

“By the agreement the brewing company 
bound itself to give to Norwood & Co. the sole 
representation and sale of its products in and 
near the town of Navasota, and the latter placed 
themselves under the reciprocal obligation to sell 
no other beer than that of the company. The 
effect of the contract is evidently to create and 
‘carry out restrictions in trade’ and ‘to prevent 
competition’ in the ‘sale and purchase’ of ‘com- 
modities’, namely beer and ice. Clearly, the 
act in question forbids such agreements.”’ 


[Sales Territory Limitations] 


In State v. Willys-Overland, Inc., 211 S. W. 
609, (San Antonio Court of Civil Appeals 
1919) the Attorney General of Texas filed 
suit against the Willys-Overland Company 
alleging that its contract with its dealers in 
Texas was in violation of the Anti-trust 
Laws of Texas by virtue of the fact that 
the purpose and effect of said contract was 
to limit each dealer to his particular terri- 
tory in that a dealer was required to pay 
one-half of his profit to the dealer in an 
adjoining territory if he sold an automobile 
in such other dealer’s territory, even though 
said contract did not in its terms expressly 
prohibit such dealer from selling outside of 
his own designated territory. The court 
declared: 
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“Whatever the motive may have been, in 
inserting such provision, it is evident it was de- 
signed to aid in enforcing the territorial restric- 
tion, and not for the purpose of granting by 
implication, the right to violate the plainly 
expressed intention to confine the distributor to 
the described territory.”’ 


The doctrine forbidding exclusive sale 
agencies announced by Chief Justice Gaines 
in the Templeman case was most forcily re- 
affirmed by the Commission of Appeals in 
1929 in Henderson Tire & Rubber Co. v. Rob- 
erts, 12 S. W. (2d) 154, wherein the court 
speaking through Judge Critz at page 155 
said: 

“* * * said contract grants to L. E. Roberts 
& Co. the exclusive right to sell, during the 
term of the contract, Eclipse cord and fabric 
tires in certain defined and restricted territory 
in this state, and in consideration of the grant- 
ing of the exclusive territory by the plaintiff, 
Roberts Company agreed to sell said Eclipse 
tires exclusively in said defined and restricted 
territory during the continuance of the con- 
tract, and said Roberts Company further agreed 
during the continuance of said contract not to 
sell, carry in stock, or advertise tires of any 
other manufacturer. As applied to an outright 
sale, such an agreement is a trust, and a con- 


spiracy in restraint of trade, under the laws of 
this state.’’ 


[Copyright and Patent Ownership 
Immaterial] 


The foregoing rule applies as well though 
the articles for which an exclusive dealer- 
ship is sought to be given are covered by 
patents, copyrights or trademarks. In 29 
Texas Jurisprudence 768, we find the follow- 
ing statement: 

“On the other hand the owner of an article 
protected by a patent, copyright or trademark, 
when he has manufactured and sold the same, 
may not impose restrictions upon the buyer as 
to future sales. When ownership is parted with, 
the article enters the channels of trade and is 


thereafter beyond the control of the proprietor 
of the monopoly.’’ 


In National Automatic Machine Company 
v. Snuth, 32 S. W. (2d) 678, the Austin 
Court of Civil Appeals had before it a contract 
peculiarly similar to the one under considera- 
tion here. In that case the National Auto- 
matic Machine Company had entered into a 
contract with Smith whereby it granted to 
him the exclusive dealership for sixty-two 
counties of certain coin operated boxing 
amusement devices known as “K. O. Fight- 
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” 


ers”. The contract was for a period of five 
years, and the National Automatic Machine 
Company had applied for letters patent on 
the machines. The court declared said con- 
tract to be in violation of the Texas Anti- 
trust Laws. We quote at some length from 
the opinion: 

“But appellant contends that since the con- 
tract shows it was assignee of patent rights to 
the merchandise sold to appellee, it had the 
right to make such restrictions, or to grant 
‘such exclusive rights to its vendee as it might 
see fit and proper, vendee agreeing thereto; 
and that such restrictions and rights granted 
were not in violation of the anti-trust laws of 
this state. In this contention appellant relies 
upon the rule.annonced by this court in the 
case of Coca-Cola Co. v. State (Tex. Civ. App.) 
225 S. W. 791, 793, that: ‘The owner of a 
patent right, copyright, or trade-mark, having 
the exclusive right to manufacture and sell the 
article protected thereby, and being under no 
legal obligation to grant such right to another, 
may impose upon his assignee such restrictions 
as he may see proper, and to which his assignee 
will agree, including the price at which the 
article may be sold, the territory in which it 
may be manufactured and sold, the material 
that may be used in its manufacture, or in 
-connection therewith.’ 


“But that rule has no application to the con- 
tract here involved, because it does not relate 
to the patent right or to any merchandise sold 
in connection with the patent right, but relates 
to merchandise manufactured and actually sold 
under a pending patent which appellant asserted 
in the contract it is owner. The case is there- 
fore controlled by the further rule announced 
in the Coca-Cola case, that: ‘The owner of an 
article protected by a patent, copyright, or 
trade-mark, when he has manufactured and sold 
the same, cannot impose restrictions upon his 
vendee as to the future sale of the same. Having 
parted with his ownership therein, it enters the 
channels of trade as an article of commerce, 
and is thereafter beyond his control.’ 

“The distinction between these rules is clearly 
pointed out in the Coca-Cola case and the au- 
thorities there cited, and needs no discussion 
here. 

“Nor can appellant’s contention be sustained 
that it appeared from the pleadings that the 
contract sued upon was one involving interstate 


commerce. The contrary clearly appears, be-: 
cause the restrictions imposed apply to acts of 


the vendee in the sale of the merchandise after. 
the interstate commerce transactions involved 
had been completed. As above pointed out, the 
contract of purchase was completed when the 
merchandise was delivered to appellee, and no 
other interstate commerce transaction could have 
been involved under the terms of the contract. 
Therefore the restrictions which applied to acts 
of appeilee to be performed after all interstate 
commerce transactions ceased rendered the con- 
tract void as violative of the anti-trust laws of 
Texas. 2. *su 


See also Rogers v. Westinghouse Electric 
Supply Co., (Dallas Court of Civil Appeals 
1938) 116 S. W. (2d) 886, wherein the court 
declared, at page 888: 

“Assuming that the icing unit, part of the 


.equipment of the refrigerator, was a patented 


article and owned either by the Westinghouse 
Electric & Mfg. Co., or the Westinghouse Elec- 
tric Supply Co., defendant herein, the dealer’s 
contract in question contemplated an absolute 
sale of the article by the Manufacturing Com- 
pany to the Supply Company, and by the Supply 
Company (defendant) to plaintiff, showing con- 
clusively that, as the owner of the patented 
article parted with title, the doctrine invoked is 
not applicable, hence the attempt to prescribe 
restrictions as to territory, etc., is clearly within 
the condemnation of the anti-trust laws of the 
state. This doctrine was announced in Coca- 
Cola Co. v. State, Tex. Civ. App., 225 S. W. 791; 
eee Automatic Mach. Co. v. Smith, 32 S. 
spOs Se. 


[Conclusion] 


Under the foregoing authorities, we believe 
the conclusion is inescapable that the at- 
tached contract is in violation of the Texas 
Anti-trust Laws. 


[Copy of Proposed Contract] 


MEMORANDUM OF AGREEMENT, made and 
entered into this........ Gaycof ie sli eee 
1941, between TRU-TEST MARKETING & 
MERCHANDISING CORPORATION, an Illinois 
corporation, of the City of Chicago, County of 
Cook and State of Illinois, (hereinafter for 
convenience termed ‘‘Tru Test’’), party of the 
Arstepart wan dee: Eres Aye , doing 
IUSINCSSHAS | third . Meeting. cats Qed , (herein- 
after for convenience termed ‘‘Wholesaler’’), 
party of the second part, 


WITNESSETH, That, 


WHEREAS, Tru Test is now the owner of, 
and entitled to the exclusive possession and 
right to the use of the trademark, brand, in- 
signia, or label designated as ‘‘Tru Test’’; and 


WHEREAS, Wholesaler is desirous of acquir- 
ing for the period of time hereinafter fixed, the 
exclusive right and privilege to use, develop, 
and promote the distribution of all products, 
goods, wares and merchandise to be sold under 
the label ‘‘Tru Test’’ within the territory herein 
described, 

NOW, THEREFORE, for and in consideration 
of the sum of One Dollar ($1.00) to Tru Test 
by Wholesaler, paid in hand, receipt whereof 
is hereby acknowledged, and in further con- 
sideration of the premises and the covenants 
hereinafter contained, and parties hereto do 
mutually agree, as follows: 

1. Wholesaler is hereby designated as the 
sole and exclusive distributor for Tru Test, of 
all goods, wares and merchandise hearing the 
trademark ‘‘Tru Test’’ for a period of twenty- 
five (25) years from the date hereof in the 
following described territory: 

2. Tru Test agrees that no goods, wares or 
merchandise bearing such trademark will be 
sold by or through Tru Test, or with the con- 
sent of Tru Test, for distribution or otherwise 
in the above described territory, to any person 
or corporation other than Wholesaler. 

3. Wholesaler agrees that all goods, wares 
and merchandise sold by Wholesaler bearing 
said trademark shall, for the period of this 
Agreement, be purchased by Wholesaler from 
or through Tru Test, or with Tru Test’s ap- 
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proval and consent, and further agrees that all 
goods, wares and merchandise bearing any other 
trademark or brand which Tru Test may now 
own or may hereafter acquire, shall only be 
purchased by Wholesaler from or through Tru 
Test or with the approval and consent of Tru 
Test. . 

4. Wholesaler agrees to actively promote the 
sale and distribution of the goods, wares and 
merchandise bearing said trademark or other 
brands. 

5. It is the understanding of the parties here- 
to that Tru Test is the owner of the trademark 
hereinabove described, and that the same is 
intended ‘for use generally in the sale of desig- 
nated articles of hardware and other mer- 
chandise, in the sale of which Tru Test is to act 
as broker. 

6. Wholesaler shall have the right, at its op- 
tion, to extend the period of the right to use 
the trademark ‘‘Tru Test’’ or any other brand 
owned or controlled by Tru Test, within the 
territory above described for an additional 
period of twenty-five (25) years after the ex- 
piration of this Agreement, if it shall so desire. 


7. In the event> that Wholesaler adopts a 
program of liquidation, ceases doing business, 
or-ypon its insolvency there is appointed a re- 
ceiver for or there is filed a petition in bank- 
ruptcy, whether voluntary or involuntary, 
against Wholesaler, or in any of said events, 
Tru Test may terminate this agreement and 
all of its rights or duties hereunder upon the 
giving of five (5) days prior notice in writing 
to Wholesaler, its successors or assigns. Such 
notice of termination shall be deemed to be 
sufficiently given if deposited in the United States 
registered mail, postage prepaid, addressed to 
the last known address of Wholesaler, its suc- 
cessors, or assigns. 

IN WITNESS WHEREOF, the parties hereto 
have caused this instrument to be executed 
under seal on the day and year first above set 


forth. 

ee eee REI ara on RE (SEAL) 
Tru-Test Marketing & Merchandis- 
ing Corporation 
(Party of the first part) 


Distributor 
(Party of the second part) 


[56,113] Gundersheimer’s Incorporated, a Corporation, v. Bakery and Confection- 
ery Workers’ International Union of America, an Association, et al. 


United States Court of Appeals for the District of Columbia. 


1941. 


No. 7608. March 31, 


Appeal from the District Court of the United States for the District of Columbia. 
_ , Coding of a strike to compel a District of Columbia bakery to cease importing cakes 
in interstate commerce involves no violation of the Sherman Anti-Trust Act, although a 
stoppage of the commerce results, where the strike is not shown to have had or to have 
been intended to have an effect upon market prices or otherwise to have deprived pur- 


chasers of the benefits of free competition. 


Charles T. Clayton (Needham C. Turnage, on brief), for the Appellant. 
Joseph A. Padway (Herbert S. Thatcher and John K. Keane, on brief), for the 


Appellee. 


Before Groner, C. J., EpcerTon and RUTLEDGE, J.J. 


[Statement of Case] 


EDGERTON, J.: Appellant, a corporation 
which operated a bakery in the District of 


Columbia, sued labor unions of bakers, driv! 


ers, and salesmen, their officers, and certain 
of their members. The complaint alleged a 
conspiracy in restraint of trade, in violation 
of the Sherman Anti-Trust Act, and claimed 
treble damages.» The act charged was a 
strike at appellant’s plant, to enforce a de- 
mand that appellant cease importing goods 
from Philadelphia for resale here. The 
complaint alleged that appellant’s plant was 
closed, and remained closed, in consequence 
of the strike. Counsel for appellant, in ‘his 
opening statement in the District Court, de- 
clared that appellees said to appellant, “You 


can’t buy cakes in Philadelphia, and you 
cannot make cakes in your own plant unless 
you will agree not to buy any cakes out of 
town the reason being, they said, 
the wage scales in Philadelphia paid to men 
working in the plant there were lower than 
the scales paid to the men here.” 
[Conclusion] 


The District Court directed a verdict for 
appellees on appellant’s opening statement. 
This was clearly right. “Restraints on com- 
petition or on the course of trade in the 
merchandising of articles moving in inter- 
state commerce” do not violate the Sherman 
Act “unless the restraint is shown to have or 
is intended to have an effect upon prices in 
the market or otherwise to deprive pur- 


1 26 Stat. 209, 15 U. S. C. Section 3, as amended 
by Section 4 of the Clayton Act, 38 Stat. 731, 15 


U. S. C. Section 15. 
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chasers or consumers of the advantages 
which they derive from free competition. 
dae The restraint here has not 
been shown to have any actual or intended 
effect on price or price competition.” ? 
Moreover, “The use of conventional, peace- 
ful activities by a union” in an attempt to 


secure more jobs tor 1ts members is not a 


violation of the Sherman Act, “whatever ef- 
fect on interstate commerce may be intended 
to follow from the acts done.” 

Affirmed. 
_ Judge Groner concurs in the result on the 
authority of the Apex and Hutcheson cases. 


[f 56,114] United States v. Local 807 of International Brotherhood of T t 
Chauffeurs, Stablemen and Helpers of America, et al. Se. eau ae 


United States Circuit Court of Appeals for the Second Circuit.1 No. 170. April 4, 1941. 


_ _ Appeal from judgments of conviction upon two indictments; one, for a conspiracy to 
violate the Sherman Act, and the other for a conspiracy to violate the “Anti-Racketeering 


Act” of 1934. 


_ Labor union interference with the unloading of trucks which moved in interstate 
commerce does not violate the Sherman Anti-Trust Act where no concerted agreement 
existed to fix the prices of trucking or of the commodities carried, and the complained of 


activities did not affect such prices. 


Edward C, Maguire and Louis B. Boudin, for the Appellants Local 807, etc. and Cahill. 


James D. C. Murray, for the other Appellants. 
David L. Marks and Edward J. Ennis, for the Appellee. 
Hanp, L., C. J.; Crark, C. J., concurring; Hann, A., C. J., dissenting ini part. 


[Statement of Case] 


L. Hanp, C. J.: These appeals are from. 


convictions under two separate indictments 
(consolidated for trial); the first, for a con- 
spiracy to violate the Sherman Act; the 
second, for conspiracy to violate the “Anti- 
Racketeering Act.”’ The evidence was such 
that the jury might have found the follow- 
ing facts. The individuals accused were 
truck drivers in the City of New York, and 
members of the defendant union, Local 807 
of the International Brotherhood of Team- 
sters, Chauffeurs, Stablemen and Helpers of 
America. Campbell and Furey were dele- 
gates of this union; the others held no office. 
Large quantities of merchandise enter the 
City of New York from other states in 
motor trucks owned and operated by indi- 
viduals and corporations engaged in the 
trucking business, who employ their own 
truck drivers to bring the trucks into the 
City—generally to warehouses on the west 
side—and-to unload them. The accused 
objected to this and insisted that they should 
either drive and unload, or should at least 
unload, all trucks entering the City from 
outside the territorial jurisdiction of the 
union. For this service they demanded 


$9.42 for each large truck, and $8.41 for 
each small one, these being union wages 
for a full day’s work. The operators re- 
sisted these demands, but the accused forced 
their claims upon them in some instances 
by actual violence to their drivers and trucks; 
in some by threats of such violence; in 
others by persuading receiving clerks not to 
receive the loads. At times the operators 
refused to allow the accused to have any 
part in the handling of their loads; more 
-often they let them do some of the unload- 
ing; but in almost all cases they were forced 
to pay the full day’s wages. After this had 
gone on for some time, a number of the 


operators were forced to sign agreements 
with the union, by which its members were 
to take over their trucks as soon as they 
entered the City, to drive them to their des- 
tination, and there to unload them. All the 
accused were bona fide truck drivers and, 
with possible exceptions to be noted later, 
would have accepted the job of driving and 
unloading the trucks, had the operators con- 
sented. Their conduct was concerted; and 
it was for the most part either directed or 
countenanced by the delegates, Campbell 
and Furey, wha. did not themselves ride or 


2: Sabet a A i se ee ee ee eee ee ee 


2 Apex Hosiery Company v. Leader, 310 U.S. 
-469, 500-501, 504. 

3 United States v. Hutcheson, — U. S. —. 9 
U.S. L. W. 4151, 4154 (Feb. 3, 1941). The final 
quotation is from the concurring opinion of Mr. 
Justice Stone. 


1Q@n March 2, 1942, the U. S. Supreme Court 
affirmed the reversal of the convictiofis’ under 
the Anti-Racketeering Act. The Government did 
not seek review of the reversal of the convic- 
tions under the Sherman Act. 
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unload the trucks. 

The judge charged the jury that if they 
believed the accused to have committed 
these acts, it was a violation of both the 
Sherman Act and the “Anti-Racketeering” 
Act. As to the second indictment, although 
he told them that they must find that the 
money demanded and received was not “the 
payment of wages by a bona fide employer 
to a bona fide employee,” and that the ac- 
cused were not guilty “if the money which 
they * * * obtained * * * through the use 
of force and violence or threats * * * was 
paid as wages, and if the defendants who 
received the money were bona fide em- 
ployees and the truck operators who paid 
the money were bona fide employers,” he 
nevertheless added that the sums paid could 
not be regarded as wages if they “were not 
wages so paid in return for services per- 
formed * * * but were payments made * * * 
to induce the defendants to refrain from 
interfering unlawfully with the operation of 
their trucks.” Later he said: “if * * * what 
the operator was paying for was not labor 
performed but merely for protection from 
interference by the defendants with the opera- 
tion of the operator’s trucks, the fact that 
a defendant may have done some work on 
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an operator’s trutk is not conclusive.” 
Moreover he refused requests which in sub- 
Stance would have told the jury that the 
extortion of money by threats of violence 
was not within the act, although no services 
were rendered, unless it was the object of 
the conspiracy to extort the money without 


‘rendering any service; that is, that if the 


accused stood ready to do the work, it was 
not a crime to take the pay. 

The convictions under the Sherman Act 
cannot stand after the decision of the Su- 
preme Court in Apex Hosiery Co. v. Leader, 
310 U. S. 469. We have very recently con- 
sidered the application of the doctrines there 


laid down in United States v. Gold, 115 Fed. 
(2) 236, and what we there said will serve 
here as well; for there was no evidence of 
any concerted agreement to fix the price 
of trucking or of the commodities car- 
ried; nor was there any evidence that the 
action of the accused had in fact affected 
those prices. ... 

[Portions of the opinion dealing with the 
“Anti-Racketeering Act,” Act of June 18, 
1934, and the concurring and partially dis- 
senting opinions (which agree with the deci- 
sion’s treatment of the anti-trust law issue) 
are omitted —CCH.] 
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[156,115] Glenn Moore, d. b. a. Moore’s Grocery and Meat Market v. Northern 
Kentucky Independent Food Dealers Association, et al. ; : 


Kentucky Court of Appeals, March 28, 1941. 


Appeal from Kenton Circuit Court. 


The Kentucky Unfair Practices Act of 1936 is a constitutional exercise of the police 
power of the State, in the absence of any discriminatory classification in its exemption of 
motion pictures or of any denial of citizens’ rights to acquire or protect property—the 
right to fix minimum prices being held a power properly exercisable by the Legislature 
regardless of whether the industry involved is one affected with a public interest. 


Ebert, Cook & Burke, Walter J. Burke, Newport, Ky., for the Appellant. 
Frank Lee Dils, Covington, Ky., for the Appellee. 
Court en banc; THOMAS, Judge, delivering the opinion. 


[Kentucky Unfair Practice Act] 


TuHomas, J.: Our General Assembly at its 
regular session enacted chapter 109, page 
334, of the session acts for that year, and 
which it prescribed “shall be known and 
designated as the ‘Unfair Practice Act.’” 
It appears in Baldwin’s 1936 Revision of 
Carroll’s Kentucky Statutes as sections 
4748h-1 to and including 4748h-14. Its first 
section makes it unlawful for any person, 
firm or corporation doing business in this 
state, to sell any commodity, product, serv- 
ice or output of service of general use 
or consumption including public utilities, 
from discriminating in the prices therefor 
between different sections, communities or 
cities, or portions thereof, or any part of 
them, by a reduction of prices to such com- 
munities and localities different from that 
charged the public generally, when done 
“with the intent to destroy competition of 
any regular established. dealer in such com- 
modities, product or service, or to prevent” 
or destroy competition in such commercial 
transactions. However, it exempts from its 
provisions motion picture films “when de- 
livered under a lease to motion picture 
houses.” Its provisions also do not apply to 
selling prices for the purpose of “meeting 
in good faith of a competitive rate, or to 
prevent a reasonable classification of service 
by public utilities for the purpose of estab- 
lishing rates.” 


[Scope of Prohibitions] 

In other words, section 1 (section 4748h-1 
of our statutes) forbids the acts therein de- 
scribed as discriminatory between sections, 
communities and localities in the fixing of 
sale prices for the commodities named in the 
act. Section 3 of the act (section 4748h-3 
of our statutes) prohibits the sale of the 
same commodities by retail to individual 
customers at prices below the cost to the 
seller when done “for the purpose of in- 
juring competitors and destroying competi- 
tion.” Section 6 of the act (now section 
4748h-6 of our Statutes) exempts certain 


transactions from its provisions, but with 
which we are not concerned in this case. 
Section 13 of the act (now section 4748h-13 
of our statutes) defines the purpose of the 
act in this language: 

“The Legislature declares that the purpose of 
this Act is to safeguard the public against the 
creation or perpetuation of monopolies and to 
foster and encourage competition by prohibiting 
unfair and discriminatory practices by which 
fair and honest competition is destroyed or pre- 
vented. This Act shall be literally (evidently 
liberally) construed that its beneficial purposes 
may be subserved.’’ 


[Remedy by Injunction] 


Section 10 of the Act (now section 4748h- 
10 of our statutes, supra) extends the rem- 
edy of injunction by a properly interested 
person—natural or corporate—against the 
offender of the act to prevent the latter 
from such violations; whilst other provi- 
sions of the act penalize its violators and 
provides for prosecutions of them. 


[Statement of Case] 


This equity action was filed in the Kenton 
Circuit Court by appellees and plaintiffs 
below—a local-organization of merchants in 
and around the city of Covington, Ken- 
tucky—with which was joined an independ- 
ent dealer in some of the commodities to 
which the act relates, against appellant and 
defendant below, Glenn Moore, doing busi- 
ness under the trade name of ‘Moore’s 
Grocery and Meat Market”, to enjoin al- 
leged violations of the statute by defend- 
ant. In plaintiffs’ petition they alleged 
defendant’s violation of the act by selling 
commodities -at his place of business to 
customers below the cost to him, and with 
the intention to destroy competition as de- 
nounced by the act. Defendant demurred 
to the petition, which the court overruled 
and upon his declining to plead further he 
was permanently enjoined from violating 
the provisions of the act as set out in the 
petition, and for the purposes therein con- 
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tained, according to the prayer of the peti- 
tion, to reverse which he prosecutes this 
appeal. 


[Constitutional Contentions] ~ 


Extensive briefs are filed by attorneys for 
both sides in the litigation, in which prac- 
tically all the declared law relating to the 
direct, as well as collateral questions in+ 
volved in the case are discussed, and our 
attention is thus called to all the cases and 
texts in which it is done. Learned counsel 
for defendant vigorously contend (1) that 
the statute is invalid because discriminatory, 
in that motion pictures are exempt from 
the provisions of its section 1, and (2) that 
the act violates certain provisions of our 
Constitution, among which is its section l, 
subsections 3 and 5; its section 2, and also 


the provisions of the Federal Constitution 


guaranteeing “due process” and “equal pro- 
tection of the laws.” However, as pre- 
sented in brief, all of the argument of 
defendant’s counsel clusters around their 
contention that the statute under considera- 
tion impairs the rights guaranteed to their 
client by subsections 3 and 5 of section 1 
of our Constitution, which is a part of its 
“Bill of Rights”, the first of which (sub- 
section 3) guarantees to the citizens of the 
Commonwealth “the right of seeking and 
pursuing their safety ‘and happiness,” 
whilst subsection 5 guarantees to them “the 
right of acquiring and protecting property.” 
It is admitted that the constitutional guar- 
antees referred to may—when occasions 
and conditions require it—be regulated by 
the legislature under its police power, but 
with the qualification that such regulation 
shall be based upon some reasonable grounds 
for the promotion of the interest or welfare 
of the general public, but not to be exer- 
cised arbitrarily so as to destroy the con- 
stitutional rights so guaranteed. It is, 
therefore, argued that the judicially de- 
clared interpretation of such constitutional 
rights and questions by the courts of this 
country is, that legislatures may not in the 
exercise of their possessed police power fix 
prices of commodities dealt with in com- 
mercial activities and occupations, unless 
the particular activity is “affected with a 
public interest,” in which event prices 
charged for the commodity or service: so 
affecting the public interest, may be reason- 
ably regulated, but not arbitrarily so. 


[Judicial Trend] 


Up until some few years ago the ad- 
judged cases—as well as text writers—ap- 
pear to have largely if not preponderantly 
supported the contention of counsel for de- 
fendant in their argument against the right 
of the legislature to fix prices. Under the 


1 56,115 


law as so declared, until the comparatively 
recent past, any strictly price fixing statute 
was considered as violative of guaranteed 
constitutional rights of the citizen dealing 
in the commodities for which the price 
was fixed by the involved statute, unless it 
was enacted under the police power pos- 
sessed by the legislature and within the 
limitations supra, 1. e., that it related to 
prices charged by dealers in commodities 
“affected with a public interest.” But the 
Supreme Court of the United States in the 
recent case of Nebbia v. People of the State 
of New York, 291 U. S. 502, 78 L. Ed. 54, 
54 S. Ct. 104, 89 A. L. R. 1469, involving 
the validity of a New York Statute fixing 
the minimum price charged for milk by 
retail dealers to their customers—in a five 
to four opinion upheld the statute as not be- 
ing in violation of any of the constitutional 
objections urged in this case by counsel for 
appellant. In the majority opinion the 
distinction theretofore recognized between 
pursuits and occupations furnishing commodi- 
ties “affected with a public interest”, and 
others wherein the furnished commodity 
was not so classified, was stricken down and 
the right of the legislature to, at least, fix 
mnunimum prices therefor was upheld re- 
gardless of such prior distinctive classifica- 
tions. Nevertheless, it was broadly intimated 
in the majority opinion that the sale of 
milk was a commodity that might be classed 
as one “affected with a public interest,” be- 
cause of its extensive and beneficial use 
by both adults and children, and because of 
its tendency to soon deteriorate from its 
natural condition, and its use as such there- 
by destroyed. The opinion, however, was 
not based on any determination of the court 
to that effect, since only a passing reference 
was made thereto in support of the: final 
determination of the court in holding that 
the right of the legislature under its police 
power to, at least, fix minimum prices, pre- 
vails in the sale of all commodities, whether 
“affected with a public interest” or not. The 
cases declaring the law as it existed prior 
to the rendition of that opinion are collated 
in the dissenting opinion written by Mr. 
Justice McReynolds, and in the notes there- 
to, and which are the cases that are chiefly 
relied on by counsel for defendant. How- 
ever, it should not be overlooked that the 
cases which he cites and relies cn—and 
also the texts to which he refers—are only 
to the extent of denying the right of the 
legislature to absolutely fix prices rather than 
prescribing for only minimum prices. 


[Construction of Similar Statutes} 


The domestic statute under consideration 
is a literal copy of one previouslv enacted 
by the legislature of the State of California. 
The Supreme Court of that state in the 
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case of Wholesale Tobacco Dealers Bureau 
of Southern California v. National Candy & 
Tobacco Company, 11 Cal. (2d) 634, 82 Pac. 
(2d) 3, 118 A. L. R. 486, in construing the 
statute of that state, from which ours on 
the same subject is a literal copy, said: 

“In its true sense it is not a price fixing stat- 
ute at all. It merely fixed a level below which 
the producer or distributor may not sell with 
intent to injure a competitor. In all other re- 
spects price is the result of untrammeled dis- 
cretion.’’ 


The same interpretation was given to 
statutes substantially similar in terms in 
the cases of Rust v. Griggs, 172 Tenn. 565, 
112 S. W. (2d) 733; State v. Langley, 53 
Wyo. 332, 84 Pac. (2d) 767; Dunnell v. Shelly 


(Calif.) 100 Pac. (2d) 830; Associated Mer- 


chants of Montana v. Ornesher, 86 Pac. (2d) 
1031, and State v. Sears, (Washington Su- 
preme Court) 103 Pac. (2nd) 337. Most, 
if not all of the cases last referred to, which 
were rendered since the opinion in the Su- 
preme Court Nebbia case, follow its ruling 
in discarding the prior distinction requiring 
the business to be “affected with a public 
interest” before being subject to price reg- 
ulations, or, at least, to minimum price 
regulations, 


[“Public Interest’ Factor Obsolete] 


We are, therefore, forced to the con- 
clusion that TODAY the highest judicial 
authority in the country, followed by a 
number cof Supreme Courts of many states 
of the Union, have each declared that the 
distinction heretofore existing between a 
business “affected with a public interest,” 


and one not heretofore so classified, no, 


longer exists, and that until the law, as so 
laterly declared, is again changed it 1s com- 
petent for the legislature, to, at least, fix 
minimum prices for all commodities and 
services dealt in, rendered, produced or 
furnished, whether the particular business is 
or not one “affected with a public interest.” 


[Validity of Classification| 


But, notwithstanding such later deter- 
minations of the law in the respects indi- 
cated, it is nevertheless insisted that our 
statute embodying the inhibitions in its sec- 
tion 1 (section 4748h-1) exempts from its 
provisions motion picture films “when de- 
livered and under a lease to motion picture 
houses,” and for which reason it is dis- 
criminatory, which, if true, invalidates the 
entire act. But that argument was denied 
in the Wholesale Tobacco Dealers Bureau 
case, supra, and also that of State v. Sears, 
supra, wherein the same exemption was in- 
volved and the same argument made. Each 
of those opinions refer to and discuss mant 
cases dealing with the right of the legisla- 


ture to classify subjects and situations dealt 
with by the involved statutes, as well as 
exemptions that might be made from their 
provisions, and point out reasons and 
grounds for sustaining the exemption of the 
motion picture industry from the operation 
of such statutes. Furthermore, it is a recog- 
nized principle—sustained and applied by 
all courts—that the legislative classification 
should be upheld, unless it clearly appears 
that it is attempted to be rested on no sub- 
stantial ground. In the latter event it will 
be treated as arbitrary and will be set aside 
by the courts. In the light of the adjudica- 
tions referred to—and adhering to the gen- 
eral rule adopted by courts to uphold 
classifications—unless clearly unsupported 
we conclude that the circumscribed exemp- 
tion of Motion Picture contracts mentioned 
in the statute does not constitute a for- 
bidden classification for exempting them 
from the provisions of the statutes. 


However, the provisions of section 1 of. 
the act, from which the described character 
of Motion Picture contracts are exempted 
is not the section embracing the business 
conducted by defendant, the provisions of 
which he was alleged in the petition to have 
violated, and which he admitted by his de- 
murrer thereto. The part of the act appli- 
cable to his business is its section 3 (now 
section 4748h-3 of our statutes) involving 
sales made to individual customers in re- 
tail transactions for the inhibited purpose 
of the statute; whilst section 1 of the act 
denounces discrimination in prices as be- 
tween localities and communities in order 
to accomplish the same purpose. Defendant 
is not charged in the petition in this case 
with having violated section 1 of the stat- 
ute, but only with having violated its sec- 
tion 3. We, therefore, fail to diswover any 
invalidating discrimination against defend- 
ant contained in the statute as contended 
for by counsel. 


' [Definiteness of Statute] 


But it is furthermore argued that the 
statute as applied to defendant’s business 
is indefinite to the extent of rendering it 
invalid. But that argument is so clearly 
without foundation as not to require ex- 
tended argument to refute it. The provi- 
sions of the attacked statute in this case 
are couched in language capable of being 
clearly understood, applied and followed, 
even to the extent of removing all vague- 
ness and all possibility of misinterpretation. 
But, even if some of its provisions were 
less clear and understandable, it should not 
be stricken down for that reason, unless 
the intention, object and purpose of the 
legislature was so vaguely presented as to 
be incapable of intelligent interpretation 


1.56,115 


444 


Court Decisions 


Moore, etc. v. Northern Kentucky Independent Food Dealers Ass'n, et al. 


and correct application. See Old Dearborn 
Distillery Company v. Seagram’s Distillery 
Corporation, 299 U. S. 183, 57 S. Ct 139, 
81 L. Ed. 109; People v. Curtis, 116 Calif. 


App. Supp. 771, 30 Pac. 801 and Hygrade' 


Provision Company, Incorporated, v. Sherman, 
266 U. S. 497, 45 Ct. 141, 69 L. Ed. 402. 


[Propriety of Legislative Purpose] 


Lastly, it is argued that for a statute to 
be sustainable when enacted under the au- 
thority of legislative police power it must 
appear that its provisions have some sub- 
stantial tendency-:to benefit the public, or 
the general welfare of the people of the 
sovereignty enacting it, and unless it so 
appears the enactment will not be upheld. 
That contention is a correct statement of 
the law, but with this qualification—that 
the benefit to be derived from the enact- 
ment of the statute is primarily a question 
for the determination of the legislature, and. 
its determination will not be set aside by 
the courts, unless it manifestly appears to 
be an arbitrary one and based upon no 
substantial grounds. The object intended 
to be accomplished by the domestic act 
under consideration, and by similar acts 
prevailing in other jurisdictions, is set forth 
in its section 13—incorporated supra—and 
which (generally stated) is to safeguard the 
public against the creation and perpetuation 
of monopolies, and to encourage competi- 
tion by prohibiting unfair and discrimina- 
tory practices. We think there can be no 
dispute but that the provisions of the act 
for the accomplishment of its purpose as 
so declared has a substantial tendency to 
curtail and prevent the evils against which 
the statute is directed. That conclusion is 
fortified by the cases cited supra upholding 
statutes in other jurisdictions intended to 
accomplish the same purpose. 


In the annotation in 118 A. L. R., supra, 
beginning on page 506, following the Cali- 
fornia case of Wholesale Tobacco Dealers 
Bureau of Southern California, supra, and in 
the later one in 128 A. L. R. beginning on 
page 1126, the writer of each of them takes 
up and discusses all of the previous opin- 
ions of the courts in which the questions 
herein presented were disposed of adversely 
to the contentions of defendants’ counsel, 
and in support of the validity of the statute 
involved in each of them. Between the time 
of writing the first annotation referred to in 
118 A. L. R. and the writing of the second 
one in 128 A. L, R. the same questions 
came before many additional courts of the 
country, over and above those that had 
determined the questions at the time of the 
first annotation, and it is pointed out in the 
later annotation that practically all of such 


additional courts followed the prior ones in 
sustaining the statutes under consideration © 
and overruling all of the objections urged 
against its validity, which were the same as 
those now put forward by defendant’s coun- 
sel for a reversal of the instant judgment. 
The two annotations referred to embrace a 
collection and a discussion of all the cases 
in which the questions here raised were 
determined, and which determination sus- 
tained the validity of the respective statutes 
under consideration, and held that each ob- 
jection to their validity was without merit. 
Therefore, the present condition of the law 
on the questions involved, in its entirety, 
may be ascertained by a reading of those 
annotations without resorting to other 
sources. 

The learned trial judge in passing upon 
the demurrer to the petition wrote and filed 
an opinion, in which he ably discussed all 
of the questions presented and hereinbefore 
referred to, citing therein the cases supra, 
and also other relevant ones. In stating 
his final conclusion he said: 

“The Kentucky Act, as well as the Acts in 
other states, was passed in the exercise of the 
Police Power of our State. In speaking of 
Police Power, the Supreme Court in the Cali- 
fornia case (Wholesale Tobacco Dealers Bureau 
case, supra) said: 

“It has now become firmly established that 
the Police Power of the State extends not only 
to the preservation of public health, safety and 
morals, but also extends to the preservation and 
promotion of the public welfare. In recent years 
the State, in promoting and advancing the gen- 
eral welfare of its citizens, has frequently and 
properly used this power to promote the general 
prosperity of the State by the regulation of 
economic conditions. This apparent extension 


a5 the Police Power is in fact no extension at 
all.’ 

“The great importance of the decision of the 
California case (swpra) as well as the decision 
of Rust v. Griggs, supra, is that with the 
change of our social, political and economic con- 
ditions, the courts have enlarged the field of 
conduct which the State under its Police Power 
may regulate.”’ 


That conclusion is, no doubt, the correct 
one as based on the applicable law as de- 
clared up to the present time, and which 
accords with our conclusions as herein- 
before expressed. We feel that we should 
follow such interpretations, and especially 
so when approved by the highest court in 
the land in the Nebbia case, notwithstand- 
ing a vigorous dissent by the minority (four) 
of the members of that august tribunal. 


[Conclusion] 


Wherefore, entertaining that opinion, it 
necessarily follows that the judgment was 
and is correct, and it is affirmed; the Whole 
Court sitting, 
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[fl 56,116] International Association of Bridge, Structural and Ornamental Iron 
Workers, an unincorporated association, et al. v. Pauly Jail Building Company, a cor. 
poration, et al. ; 


United States Circuit Court of Appeals for the Eighth Circuit. No. 11,644. April 1, 1941. 


_ Appeal from the District Court of the United States for the Eastern District of 
Missouri. 


AAS 


Injunctive relief against boycotting activities of a labor organization was unwarranted 
where findings of fraud—a prerequisite to equitable relief under the Norris-LaGuardia 
“Anti-Injunction Act”—based upon the union’s alleged misrepresentation of its status as 
majority collective bargaining representative were inconsistent with employer’s con- 
tinuing admission of the union’s status and. the employees’ failure to revoke their 
designations. _ 


The Sherman Anti-Trust Act may not be invoked in a labor dispute except in con- 
formity with the provisions of the Norris-LaGuardia “Anti-Injunction Act.” 


Reversing (DC Mo. 1939) 29 Fed. Supp. 15. 
Robert J. Keefe, Igoe, Carroll, Keefe & McAfee, on the brief, for the Appellants. 


Charles H. Spoehrer, for the Appellees. 


Before GARDNER, WooprouGH and JOHNSEN, Circuit Judges. 


[Tssue] 
JOHNSEN, C. J.: The question is whether 


an injunction issued by the district court 


against a labor union and its officers, in 
connection with a strike, is sustainable 
under the Norris-LaGuardia Act (Act of 
March 2321932).47 Stat<.70,.29,U. S.-C.-A. 
§§ 101-115), on the ground of fraud. 
Section 4 of that Act (29 U. S.C. A. 
§ 104) prohibits an injunction against, among 
other acts, “(e) Giving publicity to the 
existence of, or the facts involved in, any 
labor dispute, whether by advertising, speak- 


ing, patrolling, or by any other method not 
involving fraud or violence,” and “(i) Ad- 
vising, urging or otherwise causing or in- 
ducing without fraud or violence” other 
persons to cease or refuse “to perform any 
work or to remain in any relation of em- 
ployment.” 
[Fraud] 

The district court held that it was a fraud, 

within the exception in the Norris-LaGuardia 


Act, for the union to make representations 
that the employer was unfair in refusing to 
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execute a collective bargaining agreement 
with it, containing a closed shop provision, 
for the reason that the union did not repre- 
sent a majority of the workers, and the 
employer, in making such an agreement, 
would be violating the National Labor Re~ 
lations Act (Act of July 5, 1935, 49 Stat. 
452-453, 29 U.S. C. A. §§ 158-159)" - See- 
tion 9 of that Act provides that representa- 
tives designated or selected by a majority of 
the employees in a unit appropriate for that 
purpose shall be the exclusive representa- 
tives, for collective bargaining purposes, of 
all employees in the unit. Section 8 makes 
it an unfair labor practice for an employer 
to refuse to bargain collectively with such 
designated or selected representatives of his 
employees, and authorizes the employer, 
where he is willing to do so, to enter into 
a closed shop agreement with such an un- 
sponsored and majority-designated labor 
organization. 


[Injunction] 


A permanent injunction was granted in 
favor of the employer, forbidding the union 


and its officers to represent that the em-- 


ployer was unfair in refusing to enter into 
a collective bargaining agreement, contain- 
ing a closed shop provision, with the union; 
prohibiting them from advising or soliciting 
any one not to work for the employer or for 
any contractor or builder purchasing or in- 
stalling its products, on the ground that the 
employer had failed to make such an agree- 
ment with the union; barring them from 
informing any one of their intention not 
to work for the employer because of its 
refusal to enter into such an agreement; 
and proscribing the making of any agree- 
ment with any one not to engage in any 
work for the employer or for any third 
party using the employer’s products, “when 
such agreement in any manner involves or 
is based upon the representation by defend- 
ants that plaintiffs should make a collective 
bargaining agreement with defendants.” 


[Norris-LaGuardia Act] 


The Norris-LaGuardia Act does not at- 
tempt a definition of the term fraud, but the 
unmistakable public policy which it declares 
does not leave room for a mere academic 
concept, such as may constitute the foun- 
dation for ordinary equitable relief. Ex- 
pressions of opinion, though inaccurate and 
even misrepresentative in character, ob- 
viously cannot be permitted to be made 
the basis ordinarily for injunctive process 
in a labor dispute. Wilson & Co. v. Birl, 


1 The opinion of the trial judge is reported in 
25° Fe supp. 15. 


156, 116 


105 F. 2d 948 (C. C. A. 3); Cinderella Thea- 
ter Co. v. Sign IVriters’ Local Union No. 591, 
6 F. Supp. 164 (D. C. Mich.). Accusations 
of unfairness against an employer normally 
will fall within this category. Nor will an 
isolated act of incidental conduct support 
an injunction, simply because it may seen. 
to be lacking in good faith. 


[Purpose of Act] 


The fact must not be lost sight of, that 
however narrow the scope of injunctive re- 
lief may be in form, the issuance of the writ 


for any purpose in a labor dispute will gen- 


erally tip the scales of the controversy. 
Plainly, this was the very evil against which 
the Norris-LaGuardia Act was basically 
directed. In effectuating the purpose of the 
Act, therefore, the exceptions which have 
been left open to injunctive process may 
not be treated lightly, or as if the Act had 
never been passed, but should be viewed 
restrainedly, as a narrow field of permissive 
jurisdiction, exercisable in the interest of a 
public policy coordinate with that aspect 
upon which the prohibitions of the statute 
rest. 


The dignity of the State has always de- 
manded that certain forms of conduct be 
not permitted to become the controlling 
basis for disposing of individual or social 
controversies. And so, in making “fraud or 
violence” an exception under the Norris- 
LaGuardia Act, Congress obviously did not 
do so because the damages therefrom to any 
of the parties might be sharper or more 
penetrative than from other methods of 
carrying on the dispute. The statute does 
not concern itself with the nature or extent 
of the damages that the parties may sustain 
from a labor dispute, except to require that 
there be “substantial and irreparable injury 
to complainant’s property,” as a foundation 
for injunctive process. Since irreparable 
injury always has been a jurisdictional pre- 
requisite in such a case, the statute added 
nothing in that respect. What Congress 
accordingly must be regarded as having 
intended in the situation was to leave the 
federal courts free to enjoin those permea- 
tive acts, falling within the term “fraud or 
violence,” which an unsluggish public con- 
science and a healthy social order cannot 
soundly tolerate, even at the risk of thereby 
enabling one of the parties to tip the scales 


‘of the fundamental dispute. 


[Background of Dispute] 


The suit here involved was instituted by 
Pauly Jail Building Company, a corporation 
engaged in manufacturing and _ installing 
steel windows and jail equipment, and by 
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Security Products Company, a subsidiary 
sales corporation for Pauly products, as 
plaintiffs. The Pauly plant or factory is 
located at St. Louis, Missouri, and eighty 
per cent of its products are distributed in 
interstate commerce. Defendants, who are 
appellants here, consist of the American 
Federation of Labor’s general union of 
workers engaged in fabricating and install- 
ing iron and steel products throughout the 
the country, some of the officers and agents of 
the union, and one of its. local bodies or 
units in whose territorial jurisdiction the 
Pauly plant is located. The general union 
has a membership of approximately 45,000. 
The local union has its separate officers and 
by-laws but is merely a constituent unit or 
functioning part of the general union. For 
any purpose here, it will be unnecessary to 
distinguish between them, and they may 
simply be referred to as the union. 


[Exclusive Bargaining Contract] 


In May, 1937, the union concededly rep- 
resented a large majority of the fabricating 
or production employees of the Pauly plant. 
and the employer entered into an agreement 
with it as the exclusive bargaining agencv 
of such emplovees, for the period of a year. 
Before the agreement expired, the union 
gave notice that it desired some changes on 
renewal, consisting of a closed shop provi- 
sion, wage adjustments, classification of 
emplovees and seniority recognition. No 
understanding had been reached, when the 
original agreement expired. Negotiations 
and conferences were continued intermit- 
tently until September 21, 1938. The em: 
plover would not agree to a closed shop, 
and the union would not recede from its 
demand. In the deadlock thus created, 
while the other demands of the union were 
discussed, no attempt was made to dispose 
of them. 


[Strike and Picketing| 


On September 22, 1938, the union called 
a strike. The employer admits that the 
union at that time, as it had in the past, 
represented a large majority of the produc- 
tion employees. The plant was closed from 
the date of the strike until the latter part 
of November, 1938. It was picketed all dur- 
ing this period, and down to the time of 
the trial in the district court, but without 
disturbance or violence. 


On October 6, 1938, the employer sent 
out a letter to all employees, declaring, 
among other things, that the company was 
willing to make a contract with the union, 
giving the employees all the rights to which 
they were entitled under the National Labor 


Relations Act, but that it could not approve 
the closed shop proposal, because it would 
not “coerce any of its employees into join- 
ing or not joining a union.” 

On October 10, 1938, there was another 
letter from the president, stating that “the 
company would not now or at any time in 
the future sign a closed shop contract. * * * 
A contract of that kind is not fair to em- 
ployees and I positively will not become a 
party to a contract which imposes that kind 
of restriction on employment.” 


On October 18, 1938, and October 27, 
1938, similar letters were sent out, with 
suggestions that the employees give con- 
sideration to the matter of returning to 
work On November 25; 1938, there was a 
further letter, stating that a conference had 
again been held with the representative of 
the union, “in an effort to convince him that 
the Company could not and would not sign 
a closed shop agreement” and declaring that 
the plant would reopen on November 29, 
1938. The communication added, “We want 
you to know that as a matter of record, 
notwithstanding the Company’s position to 
reopen the plant, it is willing at any time 
in the future to resume negotiations and 
bargain with the representative of the em-. 
ployvees and at the conclusion of such nego- 
tiations to enter into an equitable contract 
with the Union.” 


[Reopening of Plant] 


On December 23, 1938, the company again 
wrote its emplovees, advising them that the 
plant had been reopened on November 30, 
1938, and that one-half of the emplovees 
had returned to work, and urging those still 
on strike to return by December 27, 1938. 
The letter recited that four conferences had 
been held with representatives of the union 
during the month of December, but that 
the company was unable to grant any wage 
increases or to accede to the demand for 
a closed shop. Jt declared, however, “We 
have always been and still are ready and 
willing to sign an agreement with the Union 
recognizing it as the exclusive bargaining 
agency for all of the employees of the Com- 
pany actively engaged in production.” 


J Abandonment of Strike] 


On November 30, 1938, when the plant 
was reopened, twenty-six production em- 
ployees, of whom some never had been 
members of the union, though represented 
by it for collective bargaining purposes, 
returned to work. By January 25, 1939, at 
least five more had yielded. On the trial, 
the employer showed by its pay-roll records 
that at the time of the strike there were 
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sixty employees engaged in fabrication or 
production work, and it contended that by 
January 25, 1939, thirty-five of these no 
longer wanted the union to represent them. 
The evidence on behalf of the union was 
that, from its conferences with the em- 
ployer, it understood the plant had fifty- 
two production employees on September 22, 
1938, and that its records showed that twenty- 
eight of these were still on strike at the 
time of the trial. The evidence is somewhat 
unsatisfactory as to the status as of that 
date of a few of the men who were em- 
plovees when the strike was called, but it 
would appear, as the trial court held, that 
a majority of the employees had abandoned 
the strike by January 25, 1939. 


[Status of Union] 


Whether this circumstance must be held 
to have ‘constituted a revocation of the 
union’s right to serve thereafter as their 
agent for any purpose in collective bargain- 
ing is a somewhat different question. The 
employer contends that a crossing of the 
picket line by an employee was notice to 
the union of his repudiation of it for every 
purpose. But the status of the union as 
such was not wholly identical with its posi- 
tion as a collective bargaining representa- 
tive under the National Labor Relations 
Act. In the latter capacity, it was repre- 
senting not merely union members, but non- 
union workmen as well. The National 
Labor Relations Act did not bind any em- 
ployee to accept the views of the union 
as such; but only to abide by the terms of 
any agreement which the union, as a collec- 
tive bargaining representative, entered into 
with the employer. If an agreement were 
executed which did not truly represent the 
wishes of a majority of the employees, they 
were free to remedy the situation for the 
future, by a revocation of the agency, and, 
if necessary, an application to the National 
Labor Relations Board under section 9 of 
that Act (29 U. S. C. A. §159). National 
Labor Relations Board v. Highland Park Mfg. 
Con TOL 2d6325( GAL 4) 

It cannot therefore be held that a cross- 
ing of the picket line and a return to work 
by individual employees constituted a revo- 
cation, as a matter of law, of the union’s 
right to act as the collective bargaining 
agency of such employees for any purpose. 
But it is pointed out that a majority of those 
who returned to work had been members 
of the union, and that they had not for 
some time paid their dues or attended union 
meetings. There was no provision, however, 
in the union by-laws for an automatic ouster 
in such a situation, except that, if dues were 
not paid for a twelve months’ period, mem- 
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bership automatically lapsed. Six individ- 
uals had thus been removed from the union 
rolls during the course of the strike. The 
names of the rest who had been union 
members at the time the strike began re- 
mained upon the books as such. None had 
ever resigned or requested to have his name 
stricken. One union member, who had 
returned to work, later rejoined the strike. 
Under the union by-laws, those members 
who had abandoned the strike might have 
been subject to discipline or ouster for doing 
an act “likely to injure the Association or 
to bring discredit upon it,” but this could 
only be done by preferment of charges, 
notice and a trial, and no such steps ever 
were undertaken. And here again, so long 
at least as a closed shop agreement did not 
exist, there was a technical distinction be- 
tween the status of the union as such and its 
position as collective bargaining agent, which 
cannot be unconsideredly swept aside. 


[Continuance of Representation] 


Under the evidence, whatever nay have 
been the views of the individual employees, 
non-union or union, regarding the union’s 
demand for a closed shop provision in its 
collective bargaining agreement with the 
emplover, the evidence does not show that 
any employee, prior to the institution of this 
action, ever gave actual notice or made di- 
rect expression to the union, or even to the 
employer, of his desire to revoke the union’s 
right to continue to act as the designated 
er selected collective bargaining agency of 
the workmen in the plant. Twenty-eight of 
those who had returned to work were called 
to the witness stand by the employer and 
testified in substance that, from the time 
they resumed their employment, they no 
longer actually had wanted the union to 
represent them. Such testimony might, of 
course, be expected on a trial. No one 
claimed, however, as we have already indi- 
cated, that he had communicated this de- 
sire to the officers of the union. Some of 
them admitted that economic necessity had 
been a factor in their abandonment of the 
strike. 

In distinguishing between the union’s 
status as such and its position as collective 
bargaining agent, we have done so, not for 
the purpose of placing. any emphasis upon 
it, but simply to indicate that, in the absence 
of an express revocation or the designation 
of a substituted agent, an assumption on the 
part of the union to act as, or to declare 
itself to be, the authorized agent of the plant 
workers for continued negotiation with the 
emplover was certainly not inconsistent 
with the exercise of good faith, unless the 
situation was controlled by other circum- 
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stances. Presumptively at least, its status 
as collective bargaining agent continued. 
National Labor Relations Board v. National 
Motor Bearing Co., 105 F. 2d 652 (C.C. A. 9). 
And here, the attending circumstances, in- 
stead of giving taint to the union’s actions 
in the situation, seem to us completely to 
remove them from the field of authorized 
injunctive relief, on practical grounds. 


[Alleged Fraud] 


The fraud with which the-petition charged 
the union and its officers was that they had 
“falsely and fraudulently represented and 
are representing to the public, and the cus- 
tomers and contractors of plaintiffs that said 
defendants were and are the representatives 
of a majority of the production employees 
of said Company, whereas in truth and in 
fact they did not and do not so represent 
said workers.” The singular thing about 
this allegation is that the employer had 
never taken the position, nor made such an 
accusation, until it had apparently deter- 
mined to find some way of reaching the 
effects of the strike through legal action. 

The several communications which the 
employer addressed to the employees of 
the plant during the progress of the strike, 
and to which we have previously adverted, 
repeatedly recognized and confirmed the 
union’s right to act as collective bargaining 
agent in the situation. As late as Decem- 
ber 23, 1938, and after the company claimed 
that one-half of the employees had aban- 
doned the strike and returned to work, it 
declared to its employees: ‘““We have always 


been and still are ready and willing to sign, 


an agreement with the Union recognizing 
it as the exclusive bargaining agency for 
all the employees of the Company actively 
engaged in production.” In a_ counter- 
proposal to the union’s demands which the 
company submitted also in December, 1938, 
as the basis for an agreement, it again 
recognized the union’s position as the ex- 
clusive collective bargaining agency of the 
employees. Indeed, at all times, both be- 
fore and after January 25, 1939, which plain- 
tiffs seek to make the controlling date herein, 
and until it was necessary to formulate a 
foundational allegation for the institution of 
this lawsuit, the company had continuously 
dealt with the union on this unequivocal 
basis. 

The president of the company testified 
that. from the time of the strike in Sep- 
tember, 1938, until this action was com- 
menced in June, 1939, there had been at 
least twenty-five conferences with repre- 
sentatives of the union, and that, “During 
all our conferences it was understood that 
we would agree to recognize them as exclu- 


sive bargaining agency for the employees, 
up .o the time suit was filed.” The ‘last 
conference was held three days before the 
filing of the petition herein, and at a time 
when that pleading was apparently already 
in process of preparation. Even on that 
occasion, the union representatives were not 
accused of fraud. The attorney for the com- 
pany admitted, in the cross-examination of 
one of the union representatives on the 
trial, that “at all times during our many 
conferences together, I stated * * * that 
the company was willing to recognize your 
union as the exclusive bargaining agency.’ 

He then added this qualification: “I said 
at all times. That might be qualified in this 
respect, that with the possible exception of 
the last meeting held in my office (three 
days) prior to the filing of this suit. I be- 
lieve I told you (on that occasion) there 
might be some doubt about our ability to 
recognize your union as the exclusive bar- 
gaining agency, in view of the fact that there 
had been some doubt about whether you 
then represented a majority, but that I 
would be willing to discuss that with you.” 


[Absence of Fraud| 


We are unable to see how, in normal 
human dealings and relationships, the union 
can justly be accused of fraud in asserting, 
down to the institution of this suit, that it 
was the proper bargaining agent of the em- 
ployees, when the employer all during that 
period recognized the union’s position as 
such, continuously dealt with it on that 
basis, and never questioned its authority to 
act in that capacity. There is no contention 
that the union deceived the company in the 
situation. Under these circumstances, what 
the company voluntarily recognized and 
admitted to both its employees and the 
union, and at all times accepted as a basis 
for continuous mutual negotiation, the union 
certainly could not be accused of fraud or 
of unconscionable conduct in declaring to 
the public. The ground upon which plain- 
tiffs rely for an injunction is therefore within 
neither the spirit nor the letter of the ex- 
ception in the Noysris-LaGuardia Act. 

Part of the charge of misrepresentation 
upon which plaintiffs relied was in fact 
grounded in mere implication. Thus, it was 
the trial court’s view that when defendants 
represented that a strike was in existence 
because of the employer’s refusal to enter 
into a collective bargaining agreement with 
the union, containing a closed shop provi- 
sion, this was a fraudulent implication that 
“the contract demanded by defendants was 
one which plaintiffs should properly sign 
or failing to do so be unfair to organized 
labor.” It is unnecessary, however, to give 
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consideration to this aspect of the matter, 
in view of the basis of our disposition here. 


[Conclusion] 


What plaintiffs really were seeking to do, 
of course, was to find some means of break- 
ing the secondary boycott which had re- 
sulted from the refusal of union labor 
throughout the country to handle or install 
Pauly products, or to work on any con- 
struction job where it was attempted to 
install such products with non-union labor. 
The conclusion would hardly be warranted 
from the record, however, that this second- 
ary boycott pivoted on whether the union 
did or did not represent a majority of the 
production employees after January 25, 
1939, but rather it would seem to have been 
motivated by the simple fact that the union 
had called a strike. The boycott itself, as 
the trial court properly held, necessarily 
could not be reached through injunctive 
process if there was no fraud or violence 
by which it was being permeatively gen- 
erated or supported. Levering & Garrigues 
Co. v. Morrin, 71 F. 2d 284 (C. C. A. 2). 


[Anti-Trust Laws Inapplicable] 


Plaintiffs could accordingly not invoke 
the Sherman Anti-Trust Act (15 U. S.C. A. 
§ 1-7, 26 Stat. 209 as amended) as a basis 
for relief, because. in a labor dispute the pro- 
visions of that-Act are subservient to the 
limitations of the Norris-LaGuardia Act. 
Milk Wagon Drivers’ Union, Local No. 753 
v. Lake Valley Farm Products, Inc., 311 UV. S. 
91, 61 S. Ct. 122, 85 L. Ed. 91, Umtted States 
v. Hutcheson, — U. S. —, 61 S. Ct. 463, 85 
L. Ed. 422. Under the Norris-LaGuardia 
Act, the court was without jurisdiction in 
the present case. 

_ The decree of the trial court must be 
;reversed and the cause remanded, with di- 
rections to dismiss the action. 

Reversed with directions. 


[Concurring Opinion] 


WooproucH, C. J., concurring: I concur 
fully in the court’s opinion in this case and 
I agree on the grounds set forth that the 
labor union ought not have been enjoined 
from making the representations which it 
did in carrying on its labor dispute with the 
appellees. But in addition to the issues 
which were sharply contested and which 
have been carefully considered and decided, 
I think the record before us also shows that 
the federal court had no jurisdiction of the 
case. The parties are residents of the same 
state and the only ground of jurisdiction is 
asserted violation of the Sherman Anti 
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Trust laws as amended. The labor union 
was attempting by strike, boycott and sec- 
ondary boycott, to coerce the employer to 
accede to demands concerning collective 
bargaining and wage and working condi- 
tions. It was not attempting, and did not 
intend, either by its own effort or in concert 
with any one else, to effect or foster any 
monopoly or combination restrictive of 
competition in a product in commerce or 
to effect fixing prices thereof, against the 
public interest of the United States, and 
whatever ruling federal courts may have 
made in the past, it seems to me the Su- 
preme Court has now firmly settled that on 
the facts of this case there existed no “com- 
bination in the form of trust or otherwise” 
and “no conspiracy in restraint of trade or 
commerce” forbidden by the anti trust laws, 
and no controversy of federal cognizance. 


In Apex Hosiery Company v, Leader, 310 
U. S. 469, the court addressed itself to the 
specific question “whether a conspiracy of 
strikers in a labor dispute to stop the opera- 
tion of the employer’s factory in order to 
enforce their demands against the employer 
is the kind of restraint of trade or commerce 
at which the (Sherman) Act is aimed”, 
p. 487, and the question was answered in 
the negative. In the later case of United 
States v. Hutcheson, — U. S. — (Decided 
Feb. 3, 1941), where the labor union had 
attempted to enforce its demands in a labor 
dispute by means of picketing and local 
boycott at the place of production, and 
secondary boycott extended throughout the 
country, the court said the question was 
“whether the use of conventional peaceful 
activities by a union in controversy with a 
rival union over certain jobs is a violation 
of the Sherman Law”, and that question is 
answered in the negative. 


The broad ground of both decisions is 
that in the cases presented the combination 
and acts of the members of labor unions 
were directed to the object of labor union- 
ization of a plant and to obtain jobs awarded 
to a rival union and therefore they were not 
directed to any restraining of trade or com- 
merce to prevent competition therein or to 
foster monopoly or to effect or foster any 
trust or like combination to fix prices or to 
any viclation of the anti trust laws. 


The decisions do not imply that all strikes 
and boycotts by labor unions are beyond 
the reach of the Sherman Act as amended. 
On the contrary, it is made clear in each 
case, that where labor unions combine upon 
objects outside of the field of labor rela- 
tions, “the area of their economic conflict” 
(Hutcheson, p. 3), or “combine with non 
labor groups” (Hutcheson, p. 4), to effect the 
objects at which the anti trust laws are 
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directed, then, and then only, they do be- 
come amenable to the provisions thereof. 
The decisions establish that the objects, and 
intent with which those who are combined 
in labor unions are acting must determine 
whether their labor union has intruded into 
the field of the Sherman Act, and on the 
facts of the cases before the court it found 
there was no intent to effect the objects at 
which the Act is aimed. Here the common 
objects and intent concerned only labor 
relations. Making misrepresentations about 
the facts or issues of thedabor dispute could 
not change the concerted attempts to bring 
about desired labor relations into a con- 
spiracy to effect or foster monopoly or to 
fix prices. Though the Supreme Court found 


Boo Co. 


no occasion to so state specifically in the 
cases before it, its determination necessarily 
carries such implication.’ 

As'I read the recent decisions they com- 
pel the conclusion that there is no violation 
of the anti trust laws and therefore no fed- 
eral jurisdiction in this case. C. f. Amalga- 
mated Utility Workers v. Consolidated Edison 
Co., 309 U. S. 261; American Federation of 
Labor v. Swing, — U. S. — (Decided Feb. 
10, 1941); Carlson v. California, 310 U. S. 106; 
Milk Wagon Drivers’ Union v. Lake Valley 
Farm Producers, Inc., 311 U. S. 91; Milk 
Wagon Drivers’ Union v. Meadowmoor 
Dairies, Inc., — U. S. — (Decided Feb. 10, 
1941) ; Stevens & Co. v. Foster & Kleiser, — 
U.S. —; Thornhill v. Alabama, 310 U. S. 88. 


: [f] 56,117] R. Lyle Schill, d. b. a. Schill’s Book Shop, v. The Remington Putnam 
k : / 


Maryfand Court of Appeals. No. 47. March 5, 1941. 


On Motion for Reargument. 


Reargument of a case in which the judgment rendered enjoined sales of copyrighted 


books at prices below those established by minimum resale agreements under the Maryland. 
Fair Trade Act is denied where reversal of a precedent cited in the opinion—the basis of 
the motion’ for reargument—did:not affect the factors controlling the Court’s decision. 


[Basis for Motion and Decision] the basis of decision in this case, which is 
Per CurtaM: A motion for reargument in application of a later statute and decision 
is based mainly on the assumption that the of the Supreme Court of the United-States. 
case of Straus v. American Publishers Asso-. See Doubleday, Doran v. Macy Co., 269 
ciation, 177 N. Y. 473, cited in the opinion, N. Y. 272; Bourjois Corp. v. Dorfman, 273 
was the basis of the decision in this case N. Y. 167; 125 A. L. R. 1335. 
and that the Straus case was reversed by 


the Supreme Court of the United States, 
235 U.S. 716. But the Straus case was not 


[Conclusion] 
Motion overruled. 


[f] 56,118] Jacob Schachnow, d. b. a. Modern Hat Works, v. Federal Trade Com- 
mission. 
United States Circuit Court of Appeals for the Third Circuit. No. 7640. April 2, 1941. 


An order of the Federal Trade Commission prohibiting sales of renovated hats 
without proper identification is enforced as modified on consent of the Commission to 
indicate that the required statement identifying second-hand or used material is concerned 
with the “Second-hand,” “Used” or “Made-over” quality of the hats. 


Enforcing, as modified, (1940) FTC Complaint No. 2047. 
Before MARIs, Jones and Goopricu, Circuit Judges. 
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Decree 
[Statement of Case] 


Per CurtAM: The petitioner herein, hav- 
ing filed with this Court on, to-wit, January 
2, 1941, his petition to review and set aside 
an order to cease and desist issued by the 
Federal: Trade Commission, respondent 
herein, under date of November 2, 1940, 
under the provisions of Section 5 of the 
Federal Trade Commission Act; and a copy 
of said petition having been served upon the 
respondent herein; and said respondent hav- 
ing thereafter certified and filed herein, as 
required by law, a transcript of the entire 
record in the proceeding lately pending 
before it, in which said order to cease and 
desist was entered, including all the evi- 
dence taken and the report and order of 


said respondent; and the respondent having’ 


agreed that Paragraph (1) of its said order 
to cease and desist may, by this Honorable 
Court, be modified by adding thereto. the 
words “(e. g., “Second-hand,” “Used” or 
“Made-over”)’’, so that, as so modified, said 
Paragraph (1) shall read as follows: 


[Agreed upon Modification] 
1. Representing that hats composed in whole 
or in part of used or second-hand materials, 
sare new or are composed of new materials, by 
failure to stamp on the sweat bands thereof, in 
conspicuous and legible terms which cannot be 
removed or obliterated without mutilating the 
sweat bands, a statement that said products are 
composed of second-hand or used materials 
(e. g., “Second-hand’’, “Used” or “Made-over’’), 
provided that if sweat bands are not affixed to 
such hats, then such stamping must appear on 
the bodies of such hats in conspicuous and legi- 
‘ble terms which cannot be removed or oblit- 

erated without mutilating said bodies. 


and said modification being acceptable to 
the petitioner herein; and said parties hav- 
ing filed herein theiz joint motion asking 
this Honorable Court to enter a decree so 
modifying said order, affirming said order 
as so modified, and commanding obedience 
to the terms thereof— 


[FTC Order Modified] 


Now, Therefore, It Is Hereby Ordered, Ad- 
judged and Decreed that said order to cease 
and desist be modified by adding to Para- 
graph (1) thereof the following, to wit: 
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“(e.g., ‘‘Second-hand’’, ‘‘Used’’, or ‘‘Made- 


over’’)”’ 
and that said order, as so modified be, and 
the same hereby is, affirmed. 


[Order to Cease and Desist] 


And It Is Hereby Further Ordered, Ad- 
judged and Decreed that the petitioner, Jacob 
Schachnow, individually, and trading as 
Modern Hat Works, or trading under any 
other name or names, his representatives, 
agents and employees, directly or through 
any corporate or other device, in connection 
with the offering for sale, sale and distri- 
bution of hats in commerce, aS commerce 


is defined in the Federal Trade Commission 


Act, forthwith cease and desist from: 

1. Representing that hats composed in 
whole or in part of used or second-hand 
materials, are new or are composed of new 


‘materials by failure to stamp on the sweat 
. bands thereof, in conspicuous and legible 


terms which cannot be removed or oblit- 
erated without mutilating the sweat bands, 
a statement that said products are composed 
of second-hand or used materials (e. g., 
“Second-hand,” “Used” or “Made-over’’), 
provided that if sweat bands are not affixed 
to such hats, then such stamping must 
appear on the bodies of such hats in con- 
spicuous and legible terms which cannot be 
removed or obliterated without mutilating 
said bodies. : 

2. Representing in any manner that hats 
made in whole or in part from old, used 
or second-hand materials are new or are 
composed of new materials. 


[Compliance to Be Shown] 


_ And It Is Hereby Further Ordered, Ad- 
judged and Decreed that the petitioner, Jacob. 
Schachnow, individually, and trading as 
Modern Hat Works, shall, within ninety 
(90) days after the entry of this decree, file. 
with the Federal Trade Commission a 
report in writing setting forth in detail the 
manner and form in which he has complied 
with this decree. 

_ And It Is Hereby Further Ordered, Ad- 
judged and Decreed that the Federal Trade 
Commission, respondent herein, shall mod- 
ify its said order to cease and. desist as 
hereinabove set forth in this decree. 
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Standard Container Mfgrs’ Ass’n, Inc., et al. v. FTC 


et al. v. Federal Trade Commission. 


[56,119] Standard Container Manufacturers’ 


Association, Inc., a Corporation, 


United States Circuit Court of Appeals for the Fifth Circuit. No. 9523. April 23 ,1941. 
Petition to review order of. Federal Trade Commission. 


Jurisdiction of the Federal Trade Commission extends to local agreements intended 
to affect intrastate and interstate prices and neither the reasonableness of the prices thusly 
established by concerted action, nor the allegedly self-preservative motive actuating the 


combination justifies violation of the Act. 


Jurisdiction of the Commission is not affected by subsequent bankruptcy of the ' 


respondent concerns. 


F. C. Hillyer, Jacksonville, Florida, Haywood H. Hillyer, Jr., New Orleans, Louisi- 


ana, for the Petitioners. 


W. T. Kelley, Chief Counsei, Federal Trade Commission, Edw. W. Thomerson, 
James W. Nichol, Special Attorneys, Federal Trade Commission, Martin A. Morrison, 
Asst. Chief Counsel, Federal Trade Commission, all of Washington, District of Columbia, 


for the Respondent. 


Before Foster, Hutcurson, and McCorp, Circuit Judges. 


Enforcing as modified FTC No. 3289, 


[Statement of Case] 


HutcuHeEson, C. J.: Petitioners, a trade 
association, its members, former members 
and officers, sue to set aside a cease and 
desist order of the Commission.” They 


* * * 
’ 


1It Is Ordered that the respondents 
cease and desist from entering into, or carrying 
out, any understanding, agreement, combination 
or conspiracy between and among any two or 
more of said respondents, or between any one 
or more of said respondents and any other mem- 
ber or members of the industry, for the purpose 
or with the effect of restricting, restraining or 
monopolizing, or eliminating competition in, the 
sale in interstate commerce of wooden contain- 
ers used in packaging fruits and vegetables, 


complain of the order as invalid in whole 
and in part; in- whole as without support 
in the evidence and indefinite, arbitrary and 
unreasonable; in part as beyond its jurisdic- 
tion, as to 18 of the petitioners, because 


variously described and referred to as crates, 


_baskets, boxes, hampers, lugs, cups and trays, 


and the parts thereof, and as a part of such 
understanding, agreement, combination and con- 
spiracy from doing any of the following acts or 
things: . 

1, Agreeing to fix and maintain, or fixing and 
maintaining, uniform or minimum prices. 

2. Agreeing to fix and maintain, or fixing and 
maintaining, uniform terms and conditions of. 
sale, such as maximum discounts, brokerage 
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engaged wholly in intrastate commerce, and 
as to four, because almost entirely so en- 
gaged. They pray; that it be set aside and 
dismissed in whole, or in the alternative; 
that it be set aside and dismissed as to 18 
of the petitioners engaged wholly in intra- 
state commerce; four engaged mainly so; 
six, which have gone out of business; and 
one, which is now in bankruptcy; and that 
if not dismissed in whole, it be modified 
and restricted. 


[Contentions of Commission] 
The commission, replying to the jurisdic- 


tional point, insists that the proceeding is” 


one against the Association, its.members 
and officers, to prevent and prohibit the 
continuance of a conspiracy to fix prices 
in interstate commerce, and that its juris- 
diction extends over ail of the, parties to 
the agreement, though some of them are 
engaged wholly in intrastate commerce. As 
to the claim that the order should be set 
aside as to those who have ceased doing 
business, and have taken bankruptcy, and 
they should be dismissed from the pro- 
ceeding, the commission insists; that it is 
settled law that the order takes effect and 
is affirmed, or its affirmance is denied, not 
in accordance with the situation existing at 
the time of the hearing here, but at the 
time the proceeding was had before it; and 
that the fact that some of the respondents to 
the proceeding have, since its institution, 


fees, freight and other allowances and time lim- 
itations in contracts. 

‘3. Agreeing to curtail, or curtailing, produc- 
tion of such containers or the parts thereof or 
agreeing to check, or checking, the production 
of the mills of other parties to such an agree- 
ment to determine if such other mills have 
curtailed production as agreed upon. 

4. Threatening, coercing or in any wise in- 
timidating members of the industry in an effort 
to induce such members to become parties to 
said understanding, agreement, combination or 
conspiracy, or to induce such members to main- 
tain the prices fixed by, or to curtail production 
in furtherance of, said understanding, agree- 
ment, combinations or conspiracy. 

5. Filing with the respondent association, 
Standard Container Manufacturers’ Association, 
Inc., its officers, agents or employees, any re- 
port as to the manner and form in which any 
member of the industry is carrying out any 
agreement or understanding with reference to 
prices or production. 

6. Reporting to or conferring with respondent 
James B. Adkins, or any officer, agent or em- 
ployee of said respondent association, as to the 
prices at which said products are to be sold or 
as to the curtailing of the production of any 
such products, or as to the failure of any mem- 
ber of the industry to carry out any agreement 
or understanding on the part of such member 
of the industry to maintain prices, terms and 
conditions of sale or to curtail production. 
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gone out of business, or taken bankruptcy, 
is not a ground for setting the order aside. 


[Absence of Novel Issues] 


Finally, it insists that each and every one 
of the findings has full support in, the evi- 
dence and the order is definite, reasonable 
and responsive thereto. No novel proceed- 
ing this, but a more or less commonplace 
one, the principles, controlling the question 
before us for decision are well settled by 
the authorities, and we need not concern 
ourselves with elaborating upon them. It 
is sufficient to say that if the commission has 
jurisdiction, that is, if the practices it in- 
vestigates and reprobates are in and not 
merely affecting interstate commerce, Federal 
Trade Commission v. Bunte Bros., — U.S. —, 
and its findings are responsive to the com- 
plaint and supported by evidence, its order 
may not be set aside if it is responsive to 
and within the scope of the findings. 


[Jurisdiction] 


If, as petitioners seem to assume, the 
complaint were directed against, and the 
findings and order were as to, practices, 
exclusively in intrastate commerce, the pro- 
ceeding would be beyond the jurisdiction 
of the commission and would have to be 
dismissed. But, it is not such a proceeding. 
The complaint charges, the evidence shows, 
and the findings establish, agreements and 
practices to control prices, and business 


It Is Further Ordered that the respondent 
Standard Container Manufacturers’ Association, 
Inc., its officers, agents and employees, and the 
respondents, James B. Adkins, Charles P, Cha- 
zal, and Russell W. Bennett, forthwith cease 
and desist aiding, abetting or encouraging, or 
cooperating with, the respondents hereinabove 
named in doing any of the acts and things pro- 
hibited by this order, and more particularly 
collecting from or disseminating among said 
above named respondents, or any other member 
of the respondent Standard Container Manufac- 
turers’ Association, Inc., or the wooden con- 
tainer industry, any information as to prices, 
terms and conditions of sale, or curtailment of 
production. 

It Is Further Ordered that the respondent 
James B. Adkins cease and desist threatening, 
coercing, or, in any wise, intimidating members 
of the industry in an attempt to induce such 
members to become a party to such an under- 
standing, agreement, combination or conspiracy, 
or to maintain prices, terms and conditions of 
sale or to curtail production in furtherance of 
any such understanding, agreement, combina- 
tion or conspiracy. 

It Is Further Ordered that the respondents 
shall, within sixty (60) days after service upon 
them of this order, file with the Commission a 
report in writing setting forth in’ detail the 
manner and form in which they have complied 
with this order. 
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Practices in interstate commerce, entered 
into and jointly engaged in by members of 
a trade association, some of which are 
engaged intrastate, some in interstate com- 
merce, and some in both, but all in the same 
general business of selling containers, and 
all alike interested in controlling, fixing or 
regulating prices and practices therein. In 
such a situation, the commission has au- 
thority not over prices fixed and practices 
carried on without agreement in the State, 
but over agreements made in the state to 
control and affect prices_and practices both 
intra and interstate. It.is hardly necessary 
to cite authorities for this view. Some 
which may be cited are: F. T. Com. v. 
Standard Educational Society, 302 U. S. 112; 
National Harvers Assn. v. F. T. C., 269 Fed. 
705; Int. Art. Co. v. F. T. Com., 109 Fed. 
(2d) 393; Chamber of Commerce v. F. T. 
Com., 13 Fed. (2d) 673. 


[Effect of Bankruptcy] 


Rejecting the contention of the petitioners 
then, that the proceeding as to. some of 
them has to do merely with commerce 
intrastate, and is beyond the jurisdiction of 
the commission, we proceed to a consid- 
eration of the other points, made against 


‘the order. The first of these, that some 


of the petitioners have gone out of business 
or have taken bankruptcy, may be disposed 
of by simply saying that the order is not 
retrospective, but wholly prospective in 
operation, and if these petitioners are really 
out of business to stay, they can take no 
harm from it. But questions of harm 
aside, they were in business when the pro- 
ceeding was properly begun against, and 
jurisdiction properly obtained over, them; 
that jurisdiction was not lost by their going 
out of business or taking bankruptcy; and 
these facts furnish no ground for setting 
the order aside. 


[Substantiality of Evidence] 


We come then to the merits of the case, 
whether the evidence, sufficiently supports 
the Board’s conclusions, that the Associa- 
tion and all its members have been guilty 
of unfair trade practices, in endeavoring, 
by concert of action to raise prices, or 
otherwise affect prices and practices, or 
whether only some, or none of them have 
been. : 

[Price Fixing Prohibition] 

In the beginning it must be stated that 
petitioner’s contention that action under 
agreement to raise prices is not in itself an 
unfair practice, that it must also appear 
that prices are unreasonably affected by 
the action, will not stand up under the 
authorities. It is settled law that it is not 
for those, who, by concert, artificially raise 


prices, to determine what point is ‘within 
and what beyond the bounds of reason. The 
law prohibits price fixing agreements, and 
all kinds of agreements to regulate the 
effect of free and fair competition. F. T. 
Com. v. Beech Nut Co., 257 U. S. 441; 
F. T. Com. v. Keppel & Bros., 291 U. S. 304; 
Butterick Publishing Co. v. F. T. C., 85 Fed. 
(2d) 522; U. S. v. Socony-Vacuum Oil Co.,. 
310 U. S. 150. 


[Purpose of Agreement Immaterial] 


Petitioners are right in saying that, in the 
modern climate of political opinion, with 
its collectivistic and co-operative currents, 
a great many wind currents, contrary to 
the long accepted theory of free, unrestricted 
competition, are now blowing through the 
world. The cartels, the big and little 
N. R. A.’s, the government drive for scarcity 
and higher prices, the great labor combi- 
nations, the prohibitions against unfair price 
cutting, all show that competition may be 
no unmixed blessing. They may be right 
too, in their claim, that in their trade area, 
they are more sinned against than sinning, 
that the commission in pursuing them, has 
made a mountain out of a molehill and 
has let the real culprits go. But these are 
not reasons why the order of the commis- 
sion, that they cease their concert of action, 
should be set aside. Self help may not go 
as far as agreements to uphold prices. That 
they were unconscious of moral wrong; 
that they felt they were only striving to 
bring about living conditions in their in- 
dustry, colors not only their brief but their 
evidence. The very strength of their 
urgence: that their concert of action was 
in the interest of legitimate business while 
of great value in maintaining their thesis, 
that what they did was necessary to save 
the business and those working in it, from 
destruction by those pirating upon it, is 
however their great weakness when they are 
forced to meet and combat the board’s 
essential finding that, their purposes aside, 
they were actually engaged in a price fixing 
campaign. It stands out clearly enough 
in the record; that Adkins and Bennett and 
the members of the Association believed 
that what they were doing was necessary 
for the protection and salvation of the in- 
dustry, and of the people of the state who 
were dependent on it: that they regarded 
themselves as not engaged in but as com- 
batting acts of piracy; in short, that they 
regarded themselves as to an extent, public 
benefactors. If then, the question to be 
decided here, were whether upon general 
moral considerations, the activities of peti- 
tioners were beneficial or harmful, it might 
well be that Adkins’ view, that ruinous price 
cutting was going on, and that for the pro- 
tection of the industry in Florida, it was 
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necessary to stop it by concert of action, 
would be found to be’sound. But the law 
as it now stands, provides otherwise, and 
whether the anti-trust laws have a good or 
a bad effect upon the business in question, 
is not the issue the commission had to 
decide. That issue was whether the peti- 
_tioners made the agreements, and did the 
things they were charged with doing, to 
raise or affect prices and business practices. 


[Findings Supported by Evidence] 


Looked at in this light, we think it may 
not be doubted that the evidence supports 
the commission’s conclusion; that the asso- 
ciation as an association had as one of its 
prime purposes and functions, concert of 
action, to prevent what they regarded as 
ruinous competition, by restoring living 
price conditions to the industry; and that 
its members were convinced that the only 
way to do it was by price agreements. The 
evidence compels this conclusion as to 
Adkins, it supports it as to Bennett, the 
Secretary of the Association, who, while 
doing lip service to his idea that there 
should be no open talk in the association 
about price fixing, printed price lists and 
distributed them, and it is quite sufficient 
to sustain the finding that he and the mem- 
bers of the association generally, worked 
with and under Adkins to bring these desired 
conditions about. 


The record showing, that the president 
was promulgating, the secretary was print- 
ing and distributing price lists, and that 
the members of the association were adher- 
ing, or, were being disciplined for not 
adhering, to them, it is clearly incumbent 
upon any particular member of the associ- 
ation, complaining of the order as to him, 
to point to facts showing that his position 
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is different from that of his association, that, 
in short, he refused to participate in the 
agreements for or to adhere to, the price 
fixing arrangements, about which the presi- 
dent and the association were so busy. 
None of them have done this. 


[Modification of Order] 


It remains only to consider petitioner’s 
final complaint of the order, that it is too 
indefinite to furnish a safe guide to future 
conduct, is arbitrary and too drastic. In 
considering these objections, it is well to 
keep in mind that the order is not self- 
operative, it merely, by way of protection 
against making agreements, sets a standard 
for future conduct. If petitioners really 
want to obey it, they are in no peril from it, 
for except in the second clause directed 
at Adkins, Chazal and Bennett, it sets out 
clearly enough, we think, the things which 
are prohibited. These things are, not at 
all individual and independent action, on the 
part of the respondents, but concerted ac- 
tion pursuant to, for the purpose, or with 
the intent of, carrying out agreements or 
understandings, by which prices are raised 
and conditions of doing business are fixed. 

To make it clear that the second clause is 
not intended to extend its prohibitions be- 
yond those of the first clause, this clause 
will be amended by either striking all of 
it after the words “prohibited by this 
order”, or adding these words at the end 
of the clause, “pursuant to, for the purpose, 
or with the intent, of carrying out any of 
the agreements or understandings as herein 
prohibited.” 


[Conclusion] 
The petition to set the order aside is 


denied. The order as herein modified is 
affirmed. 
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[56,120] United States of America v. General Motor i 

_ Unite fF Ar é s Corporation, General Motors 
Sales Corporation, General Motors Acceptance Corporation and General Motors Accept- 
ance Corporation ot Indiana, Incorporated. 


United States Circuit Court of Appeals for the Seventh Circuit. . No. 7146. 
May 1, 1941. - 


Appeal from United States District Court, Northern District of Indiana, South Bend 


Division. : 

A combination of an automobile manufacturer and affiliated finance companies which, 
through the manufacturer’s market control of supply and its economic power over dealers, 
extending through the whelesale and retail phases of the marketing process, forced dealer 
and retail purchasers to use the manufacturer’s financing system, after the cars—no 
longer the property of the manufacturer—had entered into interstate commerce, thereby 
depriving both classes of purchasers of the benefits of free competition and precluding 
a part of the public from purchasing the manufacturer’s cars, constitutes a restraint of 
trade in the manufacturer’s cars and in instrumentalities of credit in violation of the 
Sherman Anti-Trust Act. 


Defendants who enjoy the benefits of separate corporate entity may not escape the 
consequences of unlawful combination by asserting their right to “single trader” status. 
Moreover, in the absence of any agency relationship between motor car dealers and the 
manufacturer, commerce from the factory to the retail public is dealer commerce, rather 
than commerce of the manufacturer. The Court declares: “A vertical combination or 
combination of non-competitors may conspire to restrain unreasonably the interstate trade 

. . . of third parties.” ; 


__Acquittal of individual defendants in Sherman Anti-Trust Act proceedings, coupled 
with conviction of corporate defendants is not such an inconsistency as merits a new trial 
where conviction of the corporate defendants is supported by substantial evidence. 


Thurman Arnold, James R. Fleming,, Holmes Baldridge, for the Plaintiff-Appellee. 


John Thomas Smith, Henry M. Hogan, both of New York City, New York, E. S. 
Ballard, 120 South La Salle Street, Chicago, Illinois; S. J. Crumpacker, South Bend, 
Indiana, for the Defendants-Appellants. 


Before EvANs, Sparks and KeErNER, Circuit Judges. 


The errors relied on arise out of the over- 
ruling of the demurrer to the indictment, 
denial of a bill of particulars, denial of a 
motion to dismiss at the close of the Gov- 
ernment’s opening statement, rulings on 
evidence, failure to grant defendants’ mo- 
tions to direct a verdict, instructions to the 
jury, and refusal to grant a new trial. 


[Nature of Proceedings | 


IKKERNER, C. J.: This is a criminal prose- 
cution for a conspiracy to restrain inter- 
state trade and commerce in violation of § 1 
of the Sherman Anti-Trust Act. 26 Stat. 
PUOSOLStAarOIS 1D Un Oo CAL Sts the 
jury rendered a verdict acquitting all of the 
individual defendants and finding the four 
corporate defendants guilty. This appeal is 


5 Leor ] Van case Tried. 
taken from the judgment entered upon the A. Theory Upon Which Case Tried 


verdict fining each of the corporate defend- 
ants in the amount of $5,000.* 


1. Indictment. In essence the indictment 
charges that the defendants conspired to 


1 For convenience names of the corporate de- 
fendants will be abbreviated as follows: Gen- 
eral Motors Corporation—GMC; General Motors 
Sales Corporation—GMSC; General Motor Ac- 
eeptance Corporation—GMAC; General Motors 
Acceptance Corporation of Indiana—GMAC 
(Ind.). 

On May 27, 1938 the grand jurors in and for 
the Northern District of Indiana returned an 
indictment against the corporate defendants and 
19 individuals alleged to be officers, employees 
and agents of the four corporations. During 
the pre-trial stage of the case a demurrer to 
the indictment was overruled, a motion for par- 
ticulars was denied, and the indictment was 
dismissed as to two of the individual defend- 
ants. The trial commenced on October 9, 1939. 


At the close of the government’s case, on Octo- 
ner 24, 1939, a motion to dismiss the indictment 
and to direct a verdict of not guilty was de- 
nied. At the close of the defendants’ case, on 
November 15, 1939, a similar motion was made 
and denied. The jury returned its verdict on 
November 17, 1939, motions in arrest of judg- 
ment and for new trial were denied on Novem- 
ber 18, 1939, and judgment was entered upon 
the verdict. 

The reading matter on appeal is voluminous: 
record—4,566 pages; digest of evidence by cor- 
porate defendants—244 pages; digest of dealer 
evidence by the government—42 pages; briefs 
by corporate defendants—437 pages; briefs by 
the government—178 pages. 
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restrain unreasonably the interstate trade 
and commerce in Chevrolet, Pontiac, Olds- 
mobile, Buick, LaSalle and Cadillac cars; 
that their purpose was to control the financ- 
ing essential to the wholesale purchase and 
retail sale of General Motors cars; and that 
in furtherance of this purpose the conspira- 
tors devoted themselves to concerted action 
by which GMAC financing was imposed on 
dealers who were engaged in the purchase 
and sale of the above described cars. 


[Description of Operations] 


Paragraphs 1 to 27 of the indictment ex- 
plain the general background of the auto- 
mobile industry including the manufacture 
of automobiles and their sale and financing 
at wholesale and retail. In particular it is 
alleged that GMC manufactures its prod- 
ucts at plants in seven states and sells them 
through. GMSC at wholesale to approxi- 
mately 15,000 dealers located in all of the 
states. The dealers in turn sell these new 
automobiles, as well as used automobiles on 
hand, to retail purchasers. Generally the 
retail transactions are “time sales” where 
part of the price is paid in cash, a used car 
is taken in trade and the remainder of the 
price is paid in installments. The practice 
in the industry is to réquire dealers to pay 
cash before receiving the new cars, so that 
normally title and :possession pass from the 
manufacturer or selling agent when the cars 
are transported and shipped from the fac- 
tory. The wholesale and retail price of au- 
tomobiles is high, and usually the dealer 
and retail purchaser are unable to pay on 
a cash basis. Consequently a large supply 
of money is regularly and continuously 
needed, so much so that it is absolutely 
necessary in most instances to finance 
(1) the wholesale purchase of the new 
car, (2) the retail sale of the new car and 
(3) the re-sale of the used car. Asa result, 
approximately 375 independent finance com- 
panies and GMAC find themselves compet- 
ing for the financing of these transactions. 
This financing is indispensable to the free 
movement of automobiles from the factory 
to the dealer as well as from the dealer to 
the ultimate purchaser. 

Paragraphs 28 to 33 of the indictment 
describe and name the corporate and indi- 
vidual defendants, and paragraph 34 charges 
them with a conspiracy to restrain unduly 
the interstate trade and commerce in Gen- 
eral Motors automobiles. Paragraph 35 
states that the purpose of the defendants 
was to monopolize and control the business 
of financing the trade and commerce in new 
and used General Motors automobiles. 
Paragraph 70 alleges that dealers have com- 
plied with the defendants’ coercive plan in 
order to save substantial investments in 
their businesses, paragraph 71 states that 
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the effect of the conspiracy has been to 
restrain and burden unreasonably the inter- 
state trade and commerce in General Mo- 
tors automobiles, and paragraph 72 is a 
restatement of paragraph 34. 


[Description of Illegal Conduct] 


The specific conduct embraced within the 
illegal concert of action is described in para- 
graphs 36 to 67 of the indictment and may 
be summarized as follows: (1) Requiring 
dealers to promise to use GMAC exclusively 
as a condition to obtaining a franchise for 
the sale, transportation and delivery of auto- 
mobiles; (2) Making contracts for short 
periods and cancellable without cause, can- 
celing or threatening to cancel such con- 
tracts unless GMAC facilities are used; 
(3) Discriminating against dealers not using 
GMAC by refusing to deliver cars when 
ordered, delaying shipment and shipping 
cars of different number, model, color and 
style; (4) Compelling dealers to disclose 
how they finance their wholesale purchases 
and retail sales, examining and inspecting 
dealers’ books and accounts in order to pro- 
cure this information, and requiring dealers 
to justify their using other financing 
media; (5) Giving special favors to dealers 
using the wholesale and retail facilities of 
GMAC; (6) Granting special favors to 
GMAC which are denied to other discount 
companies; (7) Giving dealers a rebate from 
the GMAC finance charge paid by the retail 
purchaser, in order to induce use of GMAC 
financing facilities; and (8) Compelling 
dealers to refrain from using other finance 
companies by all other necessary, appro- 
priate or effective means. 

2. Opening Statements. The opening 
statements made by counsel in the trial of 
this case, throw considerable light upon the 
primary issues and make the respective posi- 
tions of the parties stand out plainly. For 
this reason pertinent portions therefrom are 
either quoted or paraphrased substantially 
in the paragraphs that follow. : 

Government counsel stated that the gist 
of the conspiracy alleged in the indictment 
was “to restrain and interfere with the right 
of General Motors dealers to finance cars 
sold by them in whatever manner they see 
fit,” to deny them “the right to finance the 
sales of their cars with whomever they see 
fit,’ and “to force 15,000 independent busi- 
ness meh” to use the financing facilities of 
GMAC. He added that the motive actu- 
ating the conspirators was “profit. They 
wish to secure as much of the financing 
business as possible. * * * [because it] 
is a profitable business.” Then he con- 
cluded that the object in prosecuting the 
defendants was “to restore to a class of 
independent business men, namely, 15,000 
General Motors Dealers, a right to conduct 


Court Decisions 459 
United States v. General Motors C orp., et al. . 


their automobile business in the way that 
they see fit.” 


Counsel for defendants expressed the fol- 
lowing thesis: “From the very beginning 
and over a period of 20 years the original 
conception of GMAC * * *, the develop- 
ment of it and the way it is administered, 
is all for the purpose of selling automobiles 
and never for the purpose of making money 
out of the financing business.” He rea- 
soned that everything done by the General 
Motors family was directed toward one end, 
the manufacture and sale of General Motors 
automobiles. In this connection it was nec- 
essary to establish GMAC “as a merchan- 
dising aid for General Motors as a producer 
and seller of automobiles,” because there 
were “variable and exorbitant charges be- 
ing made by miscellaneous independent 
comipanies” and because General Motors 
goodwill faced “the risk of Leing wiped out 
by abuses in connection with financing in 
the case of time sales.” This necessity has 
continued and increased, for now there are 
“some 175 independent finance companies 
who are interested in only one thing, and 
that is in making money out of finance.” 
He pointed to the history of GMAC as 
conclusive evidence that its purpose was to 
‘Implement the selling of General Motors 
cars” or to serve as a “selling tool, a means 
of gett’ng more General Motors automobiles 
in the hands of time purchasers throughout 
the United States.” 

3. Statements During Trial. At one period 
counsel for the Government stated “the 
theory of the case is that the defendants are 
forcing their dealers to use a particular type 


of financing, although there may be various’ 


other types available,” and counsel for de- 
fendants replied “our defense is that we are 
not forcing them, but they are using it be- 
cause it is better.” 

When the defense sought to adduce evi- 
dence relating to rates and practices of 
independent finance companies, counsel for 
the Government objected because the “gov- 
ernment’s case is predicated on the dealer’s 
right to make his own choice of finance com- 
panies, and not on a fight between GMAC 
and other discount companies.” In sus- 
taining this objection the Court said that 
the jury in this case was neither “trying 
the respective merits of finance companies” 
nor deciding “whether a man would have 
been better off if he had accepted the facili- 
ties of another finance company other than 
GMAC.” 


2 As stated by counsel, ‘‘The restraint of trade 
in this case is on the 15,000 General Motors 
dealers that have the right, under the terms 
of their contracts, to conduct their business as 
independent business men.’’ He closed with the 
expression that ‘‘the sole interest of the gov- 


_ 4. Closing Arguments. Although the clos- 
ing arguments of counsel for the defend- 
ants were not included in the record on 
appeal, some reference and answer thereto 
was made in the Government’s summation 
to the jury. 

Counsel for the Government told the jury 
that the prosecution had proved three ele- 
ments, namely, (1) conspiracy, (2) inter- 
state commerce and (3) unreasonable 
restraint of trade. As to (1) he pointed 
out that the instant case presented a nation- 
wide conspiracy “to restrain the movement 
of General Motors cars in interstate com- 
merce” by restraining the “dealer selling 
General Motors products in the * * * free 
running of his own business affairs.” As 
to (2) he argued that General Motors cars 
were products in interstate commerce, be- 
ing shipped from places of manufacture in 
seven states into the channels of trade 
across state lines and then being received 
and sold by 15,000 dealers located in every. 
state in the Union. As to (3) he reasoned 
that the concerted activity of the defendants, 
by which GMAC financing was imposed on 
independent dealers engaged in the purchase 
and sale of General Motors. cars, unreason- 
ably restricted trading in these automobiles.’ 

5. Instructions, The charge to the jurors 
was an explanation in simple narrative form 
of (1) the applicable law, (2) the indictment 
and (3) the evidence. The Court explained 
topics (1) and (2) and ended discussion 
thereof with the statement that “So the 
essential thing in this case * * * is that 
charge; a conspiracy to restrain * * * un- 
reasonably the commerce from state to state 
in General Motors automobiles in violation 
of the Sherman Act.” Presently the Court 
defined such terms as conspiracy, coercion, 
burden of proof and statute of limitations and 
instructed the jurors as to their considera- 
tion of “the question of conspiracy to re- 
strict interstate commerce unduly and 
unreasonably.” 


Considerable attention was then given to 
topic (3) and also the‘limits within which 
the defendants might promote GMAC. The 
Court pointed out that the defendants had 
the right to select any dealers they saw fit, 
determine upon what terms to sell General 
Motors cars, expound the advantages of 
GMAC and persuade dealers to use GMAC. 
But the Court added that they could not 
utilize existing and prospective contracts 
with dealers as “clubs or instruments” of 
coercion to compel acceptance of GMAC. 
As stated by the Court, “That almost is the 


ernment in this case is the restraint of free 
competition among General Motors dealers. We 
want to permit them to make up their own 
minds, without coercion, pressure, discrimina- 
tion or fraud, as to the finance company with 
which they wish to do business.”’ 


1 56,120 


460 


Court Decisions 


United States v. General Motors Corp., et al. 


fact question in this case, whether the dealer 
could act as a free man; whether he could 
act of his own free will.” Of course, on this 
fact question the defendants contended 
“they never used force of any character to 
compel the dealers to use GMAC” and the 
Government contended the evidence indi- 
cates the contrary. In closing the Court 
emphasized that “if you find coercion exists, 
then the ultimate question is: Has it re- 
sulted in unreasonable restraint of inter- 
state commerce. That is‘ the question you 
must determine from all of the evidence.” 


Later the jurors requested further in- 
struction of the Court and in particular they 
asked the following pertinent question: “If 
the evidence shows that they have coerced 
and conspired, would that mean that this 
conspiracy consisted of restraint of trade 
and commerce?” ‘The explanatory answer 
contained two statements which merit deep 
consideration. The first of these struck at 
the: core of this case, that is, whether ,the 
theory underlying the indictment properly 
invokes the application of the Sherman Law: 

“The Government says, and the charge in this 
indictment is, that this coercion [which pre- 
vented free action by the dealers in the selection 
of a financing company] * * * has resulted 
in a situation where the commerce in General 
Motors ears, the products of General Motors, 
from state to state, has been unreasonably and 
unduly restricted and restrained.’’ 


The second of these statements posed the 
problem which falls within the exclusive 
province of the jury: 

“The ultimate question, after all, is whether, 
under ail the facts and circumstances the acts 
of coercion mentioned in the indictment * * * 
have been proved beyond all reasonable doubt, 
and, second, if they have been so proved, 
whether they, as a result, effectuated an unrea- 
sonable restraint on the interstate commerce in 
General Motors automobiles. If they effectuated 
a restraint, then you have got to determine, 
from all the facts and circumstances, whether 
it was an unreasonable restraint.’’ 


After these instructions and in the presence 
of the jurors, defense counsel requested the 
Court to charge that if the jurors find “that 
General Motors dealers have been restrained 
as a result of an agreement entered into 
among the defendants, effectuated by the 
acts alleged in the indictment, they should 
find the defendants not guilty, unless they 
also find that the interstate trade and com- 
merce in General Motors automobiles which 
moves through the retail outlet which those 
dealers constitute * * * have been unduly 
restrained as a result thereof.” The Court 
answered that the requested instruction was 
a correct statement of the law and that it 
already had been covered in the instruc- 
tions to the jury. 
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B. Evidence. 


1. History of Corporate Defendants. 
GMC was organized in 1916 for the purpose 
of manufacturing and selling automobiles 
and other products, and is the largest man- 
ufacturer of automobiles in the United 
States and since 1928 has been conducting 
its operations through five motorcar divi- 
sions, namely, Chevrolet Motor Division, 
Pontiac Motor Division, Olds Motor Works 
Division, Buick Motor Division and Cadillac 
Motor Car Division. It is both an operat- 
ing company owning the properties and 
assets of its motorcar divisions, and a hold- 
ing company owning part or all of the cap- 
ital stock of the other corporations con- 
nected with its activities. 


GMSC was organized in 1936 for the pur- 
pose of selling automotive products. It is 
a wholly owned subsidiary of GMC and 
since 1936 has been functioning as the ex- 
clusive distributor and sole selling outlet of 
General Motors automobiles. According to 
the GMC-GMSC contract dated December 
1, 1936, GMC sells its cars to. GMSC and 
title thereto passes at the factory. ,GMSC 
is also divided into motor divisions cor- 
responding to the various manufacturing 
divisions of GMC. For example, there is a 
Chevrolet Division of GMC manufacturing 
Chevrolet cars and a Chevrolet Division of 
GMSC selling Chevrolet cars to General 
Motors dealer outlets. 

Prior to the creation in 1928 of motor 
car divisions as separate departments of 
GMC, the various makes of General Motors 
cats. were manufactured by such corpora- 
tions as The Chevrolet Motor Company of 
California and The Chevrolet Motor Ohio 
Company. And prior to the organization 
of GMSC in 1936, the Chevrolet Motor 
Company (of various states), Pontiac Mo- 
tor Company, ‘Buick Motor Company and 
Cadillac Motor Car Company acted as sales 
agencies for the various makes of General 
Motors cars sold to General Motors dealers. 
These separate entities, now no longer 
functioning, were wholly owned subsidiaries 


of GMC. 


[Controlled Financing Companies] 


In 1919 the automotive industry was in its 
infancy and GMC was struggling with the 
problem of large scale production of its au- 
tomobiles. It was handling a product the 
unit price of which was high, and to increase 
its volume and trade therein necessitated an 
extension of credit facilities to dealers and 
to ultimate purchasers. Since at that time 
few financing companies would loan money 
on automobiles, GMC created its own 
financing medium, GMAC, to finance the 
wholesale and retail sale of General Mo- 
tors cars. In particular, GMAC was organ- 


= 


hd 


eel 


Court Decisions 461 
United States v, General Motors Corp., et al. 


ized in 1919 for the purpose of supplying 
credit facilities to General Motors dealers 
purchasing cars at wholesale and to retail 
purchasers of new General Motors cars and 
of used cars of any make previously taken 
in trade by General Motors dealers. The 
original capital of GMAC was $2,000,000 
and its surplus $500,000. Today GMAC 
has a net worth of $90,000,000. At all times 
GMAC has been a wholly owned subsidiary. 
of GMC as well as a constant source of 
profit to it. From inception in 1919 through 
the year 1938°GMAC has made net earn- 
ings approximating $150,000,000 and its net 
income per year has increased from ap- 
proximately $50,000 in 1919 to $12,000,000 
in 1938. 

GMAC (Ind.) was organized in 1929 for 
the purpose of carrying on the same func- 
tions in the state of Indiana as GMAC 
conducts in the remaining 47 states in the 
Union. GMAC (Ind.) is a wholly owned 
subsidiary of GMAC. 

The stock of GMAC (Ind) is owned 100% 
by GMAC and the stock. of GMAC and. 
GMSC is owned 100% by GMC. These 
four corporations have interlocking: direc- 
torates and the function of each is mutually 
complementary. Yet in the main these man- 
ufacturing, selling and finance activities 
operate on a highly decentralized scheme. 
Each manufacturing division of GMC and 
each selling division of GMSC conducts 
itself as an integral business with separate 
personnel and with its own distinct re- 
sponsibilities. Of course this decentraliza- 
tion in operation and management is subject 
to central control with relation to a “co-, 
ordination of policy and coordination of 
treatment” in the interests of GMC, but 
otherwise there is “great competition 
among the different divisions.” 

2. Car Production and Distribution. Gen- 
eral Motors automobiles are sold through 
some 15,000 dealer outlets located in every 
state in the country. These dealerships 
constitute independent economic units with 
an invested capital owned by the dealers. 
All dealers operate under written franchise 
agreements entered into with GMSC, and 
they are required to have a substantial in- 
vestment in buildings, parts, accessories and 
signs, and to provide ample space and per- 
sonnel for the sale and servicing of cars. 
Prior to the organization of GMSC in 1936 
these franchise agreements, universally in 
use throughout. the automotive industry, 
were between the dealers and the respective 
subsidiary sales companies wholly owned 
by GMC. 

[Franchise Contracts] 
The franchise contracts recite that they 


shall continue in force “until cancelled or 
terminated,” but in practice it 1s customary 


to “renew” them each time a new ‘model 
is introduced. They are made cancellable 
on short notice and without cause, and un- 
der them dealers are not considered agents 
or legal representatives of GMSC “for any 
purpose whatsoever.” The dealers are re- 
quired to keep a uniform accounting system, 
to permit audits of accounts and records 
by GMSC, and to furnish GMSC with cer- 
tain estimates and reports, namely, an an- 
nual estimate, a monthly estimate, and a 
10-day report. The annual estimate states 
in advance of retail orders what the dealer’s 
anticipated car needs by months for the 
coming calendar year will be. The monthly 
estimate states in advance of retail orders 
what the anticipated requirements for the 
following three months will be. The 10-day 
report shows retail sales of both new and 
used cars made during the period, new and 
used car stocks, and unfilled retail orders 
on hand at the end of the period. The 
franchise agreements do not require dealers 
to use GMAC financing services, nor do 
they refer to GMAC in any way. 


[Dealers’ Statements] 


It also appears that dealers are required 
to submit 30-day reports and monthly finan- 
cial statements. The 30-day reports show 
the number of used cars junked or sold at 
retail, the number of new cars sold at retail 
for cash, and the number of new and used 
cars sold on time. The monthly financial 
statements cover operations for the preced. 
ing month and show the actual condition 
of the business. The 10-day reports, the 
30-day reports and the financial statements 
are mailed to or otherwise received by the 
zone manager of the proper motorcar unit 
of GMSC. The data contained in these re- 
ports and statements are compiled and_for- 
warded .to the regional manager, who in 
turn makes a similar composite compilation 
pertaining to his territory and sends it to 
the General Sales Manager. All this data 
and information is consolidated, and in due 
time the final product represents a national 
picture on dealers’ operations, a document 
of value to the central office of GMSC. 

Obviously the efficiency of dealers is vital 
to the proper merchandising of General 
Motors automobiles and necessarily GMC 
and GMSC attach great importance to the 
retail outlets phase of the merchandising 
process. As a result GMSC exercises care 
in the selection of General Motor dealers 
and requires them to meet certain standards 
already described. The record also shows 
that many steps have been taken to improve 
and assist this dealer organization, e. g., 
the Dealer Council, the Dealer Relations 
Board, and schools of training for the deal- 
ership personnel. In order to keep con- 
stant contact with the dealers, it is necessary 
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for GMSC to maintain a large field organiza- 
tion. For instance, there are approximately 
9,000 dealers selling Chevrolet automobiles 
in the United States and approximately 5,000 
employees in the field organization-of the 
Chevrolet Division of GMSC. This field 
organization may be illustrated by the 
Chevrolet organization which is typical. The 
general sales manager is at the head of 
the Chevrolet Division of GMSC and under 
him are two assistant general sales managers. 
Under these two are nine regional managers, 
each of whom is in charge of a region com- 
prising three or more states. Under each 
regional manager are approximately 45 zone 
managers, each in charge of a zone compris- 
ing a part of one or more states. Under 
each zone manager are field representatives 
or district managers, each of whom is as- 
signed to a specific territory, usually a county 
or other small subdivision. These field 
representatives make frequent calls on dealers, 
inquire as to business and economic condi- 
tions, offer advice and suggestions, make 
periodical audits and collect data as re- 
quired by the written franchise agreements, 
and in general obtain detail information 
concerning dealers’ business operations. 


Every year GMSC conducts a contract 
renewal meeting in each zone at which time 
all dealers within the zone assemble. After 
sales talks and formal speeches every dealer 
present is required to attend a series of 
personal interviews with representatives of 
various departments of GMSC such as the 
parts department and accessories depart- 
ment. At the meeting there is always a 
representative of GMAC and usually he is 
the last person the dealer must see before 
the final interview with the zone manager. 
In the final interview the dealer’s car re- 
quirements for the coming model year are 
reviewed, normally the requirements for new 
cars are determined from previous dealer’s 
experience and from “price class” and 
“weight class” registration,® and customarily 
on this basis the dealer orders his new cars. 
The dealer is required to secure the ap- 
proval of each representative and to agree 
with the zone manager on the subject of car 
requirements, before the franchise contract 
is renewed. 


3 Price Class is a record of the number of cars 
sold in the different price ranges by manufac- 
turers of all cars in the automobile industry. 
The price class figures show what part of the 
national car market any manufacturer secures. 
A dealer attains his price class when he sells a 
certain percentage of cars. Nor does the volume 
of sales affect price class. If there is a market 
for 100 cars and Chevrolet sells 30, Chevrolet 
would be getting 30% of price class; if sud- 
denly there is a business reversal and only a 
total of 10 cars of all makes are sold, Chevrolet 
considers that it should sell 3 out of 10. 
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Car production is projected a minimum 


of eleven months before the new model is 


announced to the public. GMC anticipates 
(1) the number of cars to be produced in 
the model year and determines (2) the 
ornamental and mechanical changes to be 
made in the new model. Decision as to 
(1), the initial factory estimate, is essential 
because the various plants relating to the 
primary, machining and assembling opera- 
tions may need enlargement or expansion. 
In this connection GMC is assisted by 
GMSC in that the latter contributes a tenta- 
tive production schedule which is based on 
an analysis of economic and automotive 
conditions in current and past periods, and 
on a compilation of data secured from Gen- 
eral Motors dealers anticipating their car 
requirements for the new model season. 
Decision as to (2) is necessary because the 
engineering department must complete draw- 
ings for the parts that are in a car, the 
manufacturing department must prepare tools 
and plant facilities, and materials must be 
ordered. Thus, for eleven months prior to 
the new model announcement, GMC will be 
planning and preparing production for and 
actually producing such units of the new 
model as the motor, axle and transmission. 
Then, for the twelve months of the new 
model year, it will be producing finished 
cars on dealers’ orders or offering them for 
sale to GMSC. 

In addition to assisting GMC in estimat- 
ing production, GMSC also assists GMC 
in regulating production. On the basis of 
the monthly estimate and the 10-day report 
and on an analysis of economic and auto- 
motive conditions in general, it obtains a 
projection of retail estimates for three months 
and compiles data pertaining to retail sales, 
unfilled retail orders and retail stock: on 
hand. The various zone schedules or projec- 
tions are consolidated into a national schedule 
or projection, and this in turn is sent to 
GMC. In this way production is closely 
matched up with the market situation for 
the three months following the date of the 
report, and production for the current month 
is regulated to conform with immediate 
market conditions. Except during the first 
month of production in the new model year 
when dealers’ orders exceed the schedule 


In determining a particular dealer's percent 
of price class, the percentage of actual sales of 
his product within the zone in which he op- 
erates, averaged over a ten-year period, is taken 
in its relation to total sales of all cars of the 
same price class during the same ten-year 
period, and the resulting percentage is applied 
to the dealer's local market potential as his min- 
imum requirement. The same procedure is fol- 
lowed with respect to the sale of trucks, and 
this is known as Weight Class. 
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of production, no car is assembled and made 
ready for shipment until each dealer’s order 
arrives at the factory. 


[Zone Distribution] 


When dealers’ orders exceed production, 
a situation which ordinarily occurs at the 
beginning of the model year, there is a car 
shortage and the problem of proper dis- 
tribution becomes acute. It is normal in 
such event to allot the cars at hand by 
zones, with the consequent distribution of 
the cars to the dealers in each zone under 
the control of the zone manager. There is 
evidence that the zone manager utilizes the 
dealers’ 10-day reports and that in dis- 
tributing the cars he gives consideration to 
the economic conditions and seasonal activity 
in the area of the particular dealers, their 
unfilled retail orders and their stock on 
hand. Defense witnesses state that dealers’ 
use of GMAC financing is never a factor in 
the distribution of cars. 

When production exceeds consumer de- 
mand, a situation which sometimes occurs, 
there is an overstocking in the hands of 
dealers and a serious problem of adjusting 
car production to the market arises. There 
is evidence adduced by the defense that in 
such a situation there is overproduction in 
the sense that dealers may not have retail 
orders to match their wholesale orders upon 
which production at the factory is based. 
Ordinarily GMC and GMSC anticipate a 
slump in retail orders some two or three 
weeks before the individual dealers do them- 
selves. At such times, despite dealers’ whole- 
sale orders already received, GMC seeks to 
curtail production of its cars. : 

3. Financing Sale of Cars. In the auto- 
motive industry financing is essential to the 
moveinent of automobiles from the factory 
through the dealer to the buying public. 
The record discloses that GMAC and in- 
dependent finance companies are competing 
for the business of financing the movement 
of General Motors automobiles, and that 
they are ready to supply funds to dealers 
who purchase cars at wholesale and to 
customers who purchase cars at retail. In 
this connection GMAC employs a large per- 
sonnel and at frequent intervals field repre- 
sentatives visit General Motors dealers for 
the purpose of securing their finance patron- 
age and of collecting data pertaining to 
their business operations. 

GMAC maintains an organization which 
closely resembles the organizational struc- 
ture employed by the sales units of GMSC. 
Two vice presidents are in charge of branch 
operations at the central office in New York, 
and under these two there are ten regional 
managers who are in charge of an area 
corresponding to that of the regional manager 
of the motorcar units of GMSC. Under 


each regional manager are ten or twelve 
branch managers who operate over an area 
corresponding to that of the zone managers 
of the motorcar units of GMSC. And under 
the branch managers are the territorial 
managers or field representatives who work 
in an area corresponding to that of the 
field: representatives of the motorcar: units 
of GMSC. 

One of the vice presidents of GMAC is 
also stationed at the General Motors build- 
ing in Detroit where he associates with 
GMSC officials and watches day by day 
trends in the distribution and’ merchandis- 
ing of cars. The other vice president of 
GMAC also mixes with GMSC officials and 
discusses with them the propriety of any 
proposed changes in GMAC financing plans. 
These functions enable GMAC to adjust 
itself to new financing requirements, per- 
mit a close cooperation between GMAC 
and GMSC, and secure for GMAC as much 
business as possible. 


The primary source of statistics relating 
to dealers is a report made out by the ter- 
ritorial managers of GMAC who call on all 
dealers at least once a month for the pur- 
pose of obtaining information pertaining to 
the number of cars sold at retail, the num- 
ber sold on time, and the division of time 
sales as between GMAC and other discount 
companies. This information is recorded 
on Form 5154 and forwarded to the branch 
managers of GMAC where the data is re- 
assembled on Form 5171 and in turn sent 
to the central office. In due time all this 
dealers’ data is compiled, tabulated and made 
into a composite nation-wide report. 

Every dealer electing to use GMAC whole- 
sale financing facilities is required to give a 
blanket power of attorney authorizing a 
representative at the factory to execute in 
his behalf certain GMAC documents, namely, 
a trust receipt and a promissory note. This 
power of attorney is subject to revocation 
at will, and only authorizes the execution 
of the GMAC documents upon receipt of 
the dealer’s signed order for the purchase 
and delivery of the cars for which the trust 
receipt and promissory note are to be given. 
It also appears that dealers electing to use 
GMAC financing services are required to 
have a franchise contract with GMSC and 
to file with GMAC a financial statement 
taken from their books of account. Dealers 
are ineligible for GMAC credit if their 
financial and business condition is not sound. 
In 1937 GMAC received financial statements 
from approximately 17,650 dealers and ap- 
proximately 1,150 were marked ineligible. 
In 1938 the total number of financial state- 
ments received was about 15,000 and about 
1,200 were marked ineligible. 

Normally dealers choose to have the cars 
they purchase shipped by rail or truck-away. 
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In the beginning most shipments were made 
by rail, and a considerable amount of rail 
shipment is still employed throughout the 
mountain states and the middle west. In 
1929 shipment by truck-away became popu- 
lar with the dealers, and this popularity has 
increased “until now shipment by way of 
truck moves the greatest portion of the 
total business. Several factors have com- 
bined to produce dealers’ preference for the 
latter means of transportation, namely, es- 
tablishment of regional Assembly Plants 
cutting the distance from the factory to the 
dealer, the extension of highway facilities, 
and the permitting of more prompt and 
economic handling of cars. 


{Avatlable Financing Plans] 


When a dealer purchases a car from 
GMSC, he may avail himself of three financial 
plans or arrangements, namely, (1) he may 
finance the car at the factory through 
GMAC; (2) he may finance it at the place 
of shipping destination through GMAC or 
some other discount company; and (3) he 
may pay cash or give a check to GMSC for 
the car at the factory and before shipment. 
Plan (1) is the sight draft collection method, 
applies to rail and truck-away shipments, 
and is widely used by dealers. The giving 
of a blanket power of attorney is necessary 
before a dealer may use this plan. Plan 
(2) is the old rail or bill of lading collec- 
tion method, applies to rail shipments, and 
is little used by dealers. Plan (3) may be 
called the cash method, applies to rail and 
truck-away shipments, and is little used by 
dealers. 


[Truck-away Shipment] 


If a dealer selects shipment by truck- 
away, he may avail himself of plans (1) or 
(3). Tf (3) is'employed, he must first for- 
ward checks or pay cash to GMSC before 
the car is delivered to the trucking company. 
If (1) is used, that is, if credit arrange- 
ments are established with GMAC, three 
documents are executed at the factory: 
(a) a bill of sale conveying title to the car 
from GMSC to GMAC; (b) a trust receipt 
executed to GMAC in the dealer’s name; 
and (c) a promissory note payable to GMAC 
for the invoice price of the car to be shipped. 
The GMAC documents are executed in the 
dealer’s name by virtue of the blanket power 
of attorney already mentioned, a convenience 
adopted to obviate frequent trips to the 
factory by the dealer and to facilitate shipping 
by truck-away. The cars are then delivered 
to the trucking company for delivery to the 
dealer, the original documents are mailed 
to the appropriate branch office of GMAC 
and copies are forwarded to the dealer by 
mail. The dealer is obligated to make pay- 
ment to GMAC within a short fixed period 
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of time after the date of the draft. He may © 


either pay for the invoice price of the car 
shipped, in which event GMAC cancels the 
trust receipt and promissory note; or if the 
dealer wishes to hold the car against future 
demand, the trust receipt is continued in 
effect, the dealer pays 10% of the purchase 
price, and the promissory note for the 90% 
is payable on demand. Under this system 
GMAC takes title at the factory and the 
dealer has possession of the car subject to 
the lien of the trust receipt held by GMAC 
as security for the note in the amount of 
90% of the purchase price. 


[Rail Shipment] 


If a dealer elects to ship by rail, he may 
avail himself of the cash transaction, the 
sight draft collection plan or the bill of 
lading collection plan. The first two methods 
or systems were described adequately in the 
preceding paragraph. Under the latter plan, 
he may patronize GMAC or other discount 
companies. If he specifies the GMAC whole- 
sale plan, the car is shipped to him on a 
sight draft bill of lading, the draft for 10% 
of the purchase price going to the local 
bank of the dealer’s choice. Accompany- 
ing the sight draft and bill of lading are the 
GMAC trust receipt and promissory note. 
When the car arrives, the dealer pays the 
bank the 10% deposit called for by the 
draft, signs the trust receipt and note cover- 
ing the balance, secures the bill of lading 
and then unloads the car. If, however, the 
dealer fails to specify the GMAC wholesale 
plan, the car is shipped to him on a sight 
draft. bill of lading, the draft calling for 
100% of the purchase price. When the car 
arrives, the independent discount company 
pays the amount of the draft and takes a 
mortgage note, the dealer secures the bill 
of lading and then unloads the car. 


During the period from 1935 to 1938 ap- 
proximately 75% of the dealers purchasing 
cars from GMSC (or its predecessor sales 
companies) used the power of attorney sight 
draft collection system. Under this system 
a dealer can not finance the car at the factory 
through a discount company other than 
GMAC. Instead he must (a) borrow the 
money from the discount company and pay 
GMSC in cash before shipment or-(b) have 
the discount company upon delivery of the 
car pay off the invoice price owing to 


.GMAC. Of course he may finance the car 


through other discount companies by or- 
dering shipment under the old rail or bill 
of lading collection arrangement. During 
the indictment period from 1935 to-1938 ap- 
proximately 25% of the dealers purchasing 
cars from GMSC did not use the power of 
attorney system but instead availed them- 
selves of such methods as the cash trans- 
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action, the bill of lading collection plan and 
arrangement (a) mentioned above. 


[Retail Financing] 


When a retail customer has made his 
selection of a car and desires to close the 
transaction on the basis of an installment 
contract, the dealer normally executes with 
the customer a conditional sales agreement 
for the deferred balance secured by such 
agreement. This balance is determined by 
deducting from the retail delivered cash 
price of the new car any~Cash payments, as 
well as the allowance, if any, upon the 
trade-in of the customer’s used car. To 
this balance is added a finance charge. The 
dealer usually assigns to GMAC or some 
other discount company his interest in the 
car and his interest under the conditional 
sales agreement. In turn the dealer receives 
from the finance company the face amount 
of the contract less the finance charge. If 
the car sold to the retail purchaser has been 
held by the dealer on a trust receipt in the 
wholesale transaction, the title of the dealer, 
must be cleared of the lien of the trust. re- 
ceipt. This release is accomplished by pay- 
ing off the wholesale loan, and securing the 
cancellation and return of the note and trust 
receipt. 

[Agreements to Repurchase] 


In one respect the practice of GMAC dif- 
fers from that adopted by all other finance 
companies. When dealers assign their con- 
ditional sales contracts to GMAC, they agree 
to repurchase the retail paper from GMAC 
in the event repossession by GMAC is neces- 
sary, but only upon redelivery of the re- 
possessed car. In other words GMAC is 
a recourse company and dealers using its 
credit facilities must make good to GMAC 
any losses occasioned by repossession of 
cars sold on time, whereas most of the 
other discount companies operate on a non- 
recourse basis, that is, they themselves bear 
the losses incident to repossessions. 


[Dealers Reserve Plan] 


In 1925 GMAC added a dealer’s reserve 
to its regular finance charge, thus offsetting 
the recourse liability assumed by the dealer 
and meeting the competition of non-recourse 
companies in this regard. Since 1935 the 
reserve has been 20% of the total finance 
charge of new cars, and the finance charge 
has been 6% per year or % of 1% per month 
flat of the original unpaid balance. In a 
typical transaction where a retail customer 
buys a new car for $800, pays $300 down 
and wishes to have $500 financed, GMAC’s 
finance charge for one year is $30. Out of 
this $30 finance charge, $6 would be set 
aside as dealer’s reserve, credited to the 
dealer on the books of GMAC, and paid to 


him as soon as the retail customer liquidates 
his obligation. There is evidence that a 
dealer’s reserve is not calculated on an 
actuarial basis, that the experience over a 
period of five years shows the reserve set 
up was twice the amount necessary to pay 
repossession losses, that it constitutes addi- 
tional profit to the dealer and that it is so 
advertised to the dealer body. 


4. Commerce in Cars. General Motors 
automobiles are manufactured at plants lo- 
cated in seven states, are sold and shipped 
from these states to some 15,000 independent 
dealers doing business in every state in the 
land, and are there resold to the public. 
The commerce in General Motors products 
is tremendous, the number sold for the years 
1935 through 1937 averaging around 1,600,000 
per year, and essential to the movement of 
by far the greater volume of these auto- 
mobiles is the availability of credit facilities. 
GMAC finances approximately 65% of the 
General Motors cars sold to dealers on time 
and around 75% of the cars sold to retail 
purchasers on time. 


GMC sells the cars it manufactures to 
GMSC, and title to the cars passes to the 
latter at the factory. In turn GMSC sells 
and ships these cars to the various dealers 
in accordance with the franchise agreements, 
and payment in cash is required at the 
factory and before shipment in all cases ex- 
cept where the bill of lading plan is re- 
quested. The record indicates that GMSC 
surrenders all interest in these cars at the 
factory and before shipment, title passing 
to the dealers or to GMAC for security 
purposes. Certainly this is true for 75% of 
the dealers, those who purchase cars under 
the power of attorney system. And of the 
remaining 25% many pay cash or its equiv- 
alent at the factory and hence secure title 
before shipment. 


5. Plan and Program. Defense counsel 
admitted in the opening statement that 
“every possible effort is made to persuade 
the dealer to use GMAC, because it is bet- 
ter.” He concedes in his main brief that 
there is “some direct testimony to the effect 
that they would seek to induce dealers to 
use GMAC and * * * some direct testi- 
mony that the corporations did some of the 
things set forth in paragraphs 37 to 62 of the 
indictment.” The pertinent evidence on this 
point is related below. 


GMC first realized the importance of 
financing the commerce in automobiles in 
1919, but at that time the position of the 
motorcar was not secure and discount com- 
panies were reluctant to loan money on 
automobiles except on exorbitant terms. 
Consequently GMAC was created to finance 
the wholesale and retail sales of General 
Motors cars, and from 1919 to 1925 it de- 
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veloped a retail plan of installment selling 
based on dealer indorsement of retail paper 
(recourse liability), adequate down payment 
(approximately one-third of the selling price), 
and payment of the balance within a reason- 
able period of time (usually twelve months). 
Generally and briefly, the objections to re- 
course and to “extreme terms,” that is, 
smaller down payments and longer terms, 
were that these features increased repos- 
sessions and losses incident thereto, en- 
hanced finance charges and formed a “glut” 
on the used car market. - 

In the beginning GMAC did not receive 
cooperation from-the various selling com- 
panies owned by GMC and, in the words 
of one defense witness, they would not “do 
anything to compel our dealer organization 
to use our service, so we had to fight our 
way.” This attitude on the part of the selling 
companies soon changed and great progress 
was being made by this pioneer in the auto- 
mobile financing field. In the meantime, 
however, the hesitancy of discount com- 
panies to loan money on automobiles had 
disappeared and by 1925 the competition 
in the field had increased to an alarming ex- 
tent. Evidence adduced by the defense in- 
dicates that the GMAC rates were always 
lower or as low as the rates of other dis- 
count companies, yet despite this fact the 
longer term, the smaller down payment and 
the non-recourse feature offered by the other 
discount companies carried greater dealer 
appeal. For instance, a defense witness 
stated that late in 1924 the non-recourse 
companies started to compete for business 
in the territory covering Oregon, Washing- 
ton and Idaho, that they were successful, 
and that they even “took a considerable 
amount of business away from us.” 

After GMAC had convinced the selling 
organizations of the utility of its time sales 
plan in the merchandising of General Mo- 
tors automobiles, it encountered the com- 
petition above described and experienced 
great difficulty in selling its plan to the 
dealers. Hence it happened that in 1925 
GMC, GMAC and the various selling or- 
ganizations came to an understanding and 
agreed among themselves to promote GMAC 
in every way. And since the year 1925, 
to use the words of defense counsel in his 
opening statement, the corporate defendants 
(or their predecessors) have adhered firmly 
to the fundamental policy to make “every 
possible effort * * * to persuade the 
dealer to use GMAC, because it is better.” 
The various forms this persuasion assumed, 
and the many means adopted to enforce 
this policy, will now be related. 

Late in 1925 Chevrolet sales in southern 
California dropped to fourth place, the other 
cars outselling Chevrolet because they were 
being sold on a smaller down payment, 
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longer terms and on a non-recourse basis. 
Moreover certain Chevrolet dealers had re- 
sorted to the facilities of non-recouse com- 
panies with the result that they were securing 
business at the expense of the other Chevro- 
let dealers in the same area who were using 
the new GMAC sales time plan. There is 
evidence by a defense witness that the non- 
recourse company rates were considerably 
higher than the GMAC rates, but despite 
this fact the non-recourse company terms 
appealed to many’ dealers and to the pur- 
chasing public generally. 


This situation in southern California dis- 
turbed the policy-making executives of 
GMC, GMAC and the Chevrolet Motor Car 
Company very much, presenting as it did 
the imminent disruption of the Chevrolet 
dealer body on the issue of GMAC versus 
non-recourse company financing. Although 
the scene of. action was localized, the 
moment was a critical one, and the final 
outcome one which would have great reper- 
cussions over the country. To use the 
language of one of the executives, they re- 
alized “that in all likelihood if it [non-re- 
course company financing by General Motors 
dealers] took root in Southern California, it 
would spread all over the whole United 
States.” Consequently, the executives held 
a conference in Los Angeles in November 
of 1925 for the purpose of studying the 
crisis and of planning its immediate solution. 


The executives agreed that the sound 
finance policy to follow was to prevent 
the establishment of non-recourse financing 
among its own dealers. An executive stated 
the policy in this way: 


“So far as the General Motors Corporation 
was concerned, our great worry was about al- 
lowing the establishment by our corporation of 
a plan of financing that would go to the non- 
recourse basis * * *, and the decision finally 
arrived at was that the corporation would not 
deviate from its policy, which required the sales 
department to do everything in their power to 
convince the dealers that-any plan of financing 
that would cost the customer more than the 
GMAC rates was not a sound policy.”’ 


Government witness Coats, at that time re- 
gional manager in the Pacific Coast area for 
the Chevrolet Motor Company of California, 
testified as follows: 


“Mr. Grant [at that time General Sales Man- 
ager of the Chevrolet Motor Company, and a 
conferee at the executives’ conference] said that 
it had been decided by these executives * * * 
that Chevrolet dealers on the Pacific Coast must 
use the General Motors Acceptance plan one 
hundred per cent on their retail paper, and that 
it was up to him now and to me to tell our 
dealers that, if they didn’t do it, we would get 
a dealer that would.”’ 


This statement was corroborated by the 
testimony of Government witness Dreves, 
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zone manager of the Los Angeles zone for: 


the Chevrolet Motor Company of California 
in 1925. 


[Pressure upon Dealers] 


Obviously the executives were looking 
beyond the Los Angeles situation and plan- 
ning in terms of nation-wide merchandising 
of General Motor products.. They feared 
that if a finance policy based on non-re- 
course, lower down payments and longer 
terms were permitted to-be used by General 
Motor dealers in southern California, “it 
would spread all over the United States 
and it would seriously jeopardize the whole 
installment plan of purchase, and we [the 
executives] felt, therefore, that we could 
not endorse that policy so far as General 
Motors Corporation was concerned.” Grant 
admitted that the Los Angeles plan of 
action was to be carried in any part of the 
country where similar circumstances pre- 
vailed. In this general connection evidence 
relating to three dealerships is pertinent and 
is noted below. 

In 1925 Robert A. Smith operated a Chev- 
rolet dealership in San Francisco, financed 
his cars through his own finance company, 
and was making from $15,000 to $18,000 per 
month on the financing operations alone. 
Coats and Grant insisted that he give up 
the finance business, and directed him to use 
GMAC exclusively or suffer cancellation of 
his franchise contract. As a result Smith 
liquidated approximately $800,000 worth of 
retail paper with GMAC, and thereafter 
used GMAC financing facilities substanti- 
ally 100%, 1. e., “with the exception of the 
bad business” which GMAC would not 
accept. 

In 1925 and 1926 W. J. Stolz sold Chevro- 
let cars in St. Louis, Missouri, financed his 
purchases and sales through an independent 
discount company, and until late 1925 had 
had no trouble with GMAC, In 1925 and 
1926 representatives of the Chevrolet Motor 
Company visited him constantly and insisted 
that he use GMAC facilities. He refused 
until the zone or assistant zone manager 
of Chevrolet directed him to give GMAC all 
his paper with the explanation that Chevro- 
let expected 100% of their dealers to do 
business with GMAC and that it was only 
a matter of time before all Chevrolet dealers 
would have to use GMAC. 

In 1925 and 1926 Thayer K. Morrow 
operated a Chevrolet dealership in Peoria, 
Illinois. Until late in 1925 he had financed 
some of his business through an independ- 
ent discount company, but sometime in 1926 
he turned to GMAC exclusively. He at- 
tributed this change in financing to two 
conversations which occurred late in 1925 
or early in 1926 after a speech made by 
Grant in Chicago, Illinois in which Grant 


expounded and recommended the amended 
GMAC plan of 1925. The zone manager of 
the Chevrolet Motor Company told him “that 
GMAC was definitely a part of the picture 
and that we [the dealers] would be required 
to use it.” In the second conversation the 
road man for Chevrolet in the Peoria dis- 
trict informed him “that if we [the dealers] 
wanted to get cars when the new models 
came out we had better play ball and use 
GMAC.” 

At any rate, pursuant to the agreed plan 
of action for the southern California area, 
Coats (the regional sales manager) instructed 
the sales managers of the Los Angeles,. 
Oakland, and Portland zones that the dealers 
in their areas must use GM-AC financing 
facilities. In addition he issued bulletins 
to all Chevrolet dealers on the West Coast 
(including the states of California, Oregon, 
Washington, Montana, parts of Idaho, and 
the territory of Alaska), in which he called 
their attention to the new GMAC plan and 
stated that “it would be pleasing” if they 
financed the retail time sales of Chevrolet 
cars “on rates neither higher nor. lower 
that the GMAC Plan suggests.” Soon there- 
after Dreves, the sales manager of the Los 
Angeles zone, advised his dealers that “our 
program was such that we would require 
all of his [their] business to go on the 
GMAC plan.” 

It was not long after the executives’ 
meeting before substantially all of the dealers 
in the southern California area were using 
GMAC credit facilities. 

Since 1925 the cooperation between the 
parallel organizations of GMAC and GMSC 
has increased considerably, and a detailed 
supervision over the business operations of 
dealers has been developed and maintained. 

At periodical meetings zone managers 
(GMSC) are instructed to secure dealers’ 
use of GMAC finance and branch managers 
(GMAC) are told to enlist the aid of GMSC 
representatives in procuring dealers’ use of 
GMAC credit. Manuals are distributed to 
GMAC and GMSC personnel directing full 
cooperation in order to obtain dealers’ pat- 
ronage for GMAC, and the two sets of re- 
ports (the 10-day and 30-day reports made 
to GMSC, and the 5154 and 5171 reports 
made by GMAC) are interchanged between 
the parallel organizations. 

If GMAC records indicate that a particular 
dealer is not financing a sufficient percent- 
age of his time sales with GMAC, the aid of 
the zone manager of the proper sales unit 
is requested. The zone manager has au- 
thority to cancel a franchise contract, sub- 
ject to confirmation by the regional manager, 
and controls the distribution of cars in 
times of car shortage and in periods of over- 
production. Thereafter, a representative of 
GMAC and the zone manager make a joint 
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call on the dealer for the purpose of secur- 
ing the additional partonage for GMAC. 

Every year dealers attend contract re- 
newal meetings where they are interviewed 
by GMAC representatives in connection 
with the manner of financing cars. Unless 
the dealers’ use of GMAC has been satis- 
factory during the preceding year, he is 
unable to secure the approval of the GMAC 
representative. In such cases the signing 
of his contract is postponed indefinitely by 
the zone manager until such time as the 
dealer makes satisfactory commitments for 
the coming year with respect to financing 
with GMAC. In this connection, Govern- 
ment witness McClain, a GMAC branch 
manager at-Houston, Texas, from 1931 to 
1935, made the following statement: 

“There were times when we [the GMAC rep- 
resentative and the zone manager at the annual 
interviews with dealers] would point out * * * 
the fact that the zone manager felt that he 
could help the dealer if he would give the busi- 
ness to GMAC much more than he could help 
him in any other way.”’ 


Obviously, such evidence as related above 
tends to disclose the tremendous influence 
exerted by appellants over dealers with re- 
spect to use of GMAC. Supporting this 
evidence are some 56 dealer or unit reports 
covering the operations of 10 dealerships 
for the period from 1929 to 1938. These 
reports are prepared by the field repre- 
sentatives of GMAC and summarize the re- 
sults of visits made to dealers in connection 
with the solicitation of finance business for 
GMAC. They indicate whether the aid of 
the zone managers of the motorcar units is 
needed and whether the zone managers have 
made joint calls on the dealer with GMAC 
representatives. The following excerpts in- 
dicate the general nature of these reports. 

Excerpts from dealer or unit contact re- 
ports on Elledge and Barcroft, Oldsmobile 
dealers at Granite City, Illinois, for certain 
periods in 1936 and 1937, follow: 


‘“% * * We are receiving considerable co- 
operation from the unit [the Zone Manager of 
the Oldsmobile Division of GMSC] * * * but 
knowing Mr. Barcroft as I do, considerable 
more pressure will have to be brought in order 
to do us more good. 

“Mr. Cole of Olds [the Zone Manager] was 
at Dirs. * * * learned later from Cole that 
he rode DBR. hard today, even to the point of 
giving business to us, or if he wasn’t satisfied 
to give up the contract. 

“x  * * T told Mr. Barcroft that we must 
have some retail business to compensate for the 
cost of handling wholesale sight drafts and be- 
fore I could finish what I had in mind, namely 
of telling him that wholesale would not be avail- 
able unless we did get retail, he informed me 
that he has a new Oldsmobile deal * * * which 
he will give to us,”’ 


Excerpts from dealer or unit contract re- 
ports on Verney J. Reynolds, Chevrolet 
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dealer located at Allegan, Michigan, for cer- 
tain periods in 1935 and 1936, read as fol- 
lows: 

‘‘* * ® Mr. Kleist, Chev. Dist. Mgr., was at 
dealers, and gave him a talking to about not 
giving GMAC more business. * * * A. I. C. 
is meeting our rates at this dealers, and he is 
giving them the majority of his business for 
two reasons—non-recourse on most deals, and 
a preferred collection service on those he guar- 
antees. 

‘ce * * Mr. Reynolds requested his dealer 
reserve but I explained to him that since he 
had been giving considerable of his business to 
A. I. C. and that Chevrolet Motor Company 
were not entirely satisfied with the results of 
his operation because of the high receivables 
and lack of working capital, we would continue 
to hold his reserve * * * until such time as 
he showed a desire to cooperate with us.”’ 


Excerpts from dealer or unit contact re- 
ports on Bel-Park Motors, handling Olds- 
mobile at Chicago, Illinois, for certain periods 
in 1936, read as follows: 

‘x  * * Unit [Oldsmobile Division of the 
Sales Company] assistance is about the only 
recommendation that I can offer now in an en- 
deavor to get more of this profitable business. 

“Found the dealers more willing to sit down 
and talk GMAC. * * * While they have the 
fear of the Unit in them at present, they freely 
admit that it is not their choice to sell GMAC.”’ 


There are other dealer or unit contact 
reports in the record, but the excerpts from 
reports shown about are indicative of their 
general nature. 


[Testimony of Dealers] 


In addition to the 56 dealer or unit con- 
tact reports, there is the testimony of 48 
dealers from 18 states which related to dis- 
crimination and coercion practised by the 
appellants for the purpose of compelling 
dealers’ use of GMAC wholesale and retail 
financing services. Of these 48 dealers, 38 
were ex-dealers on May 27, 1938, the date 
on which the indictment was returned, and 
10 were still in business as General Motors 
dealers. The testimony covered the years 
from 1919 to 1938, and no defense was of- 
fered as to any of the 10 present dealers or 
as to 18 of the ex-dealers. 

Vaughn E. Dollahan was a Pontiac dealer 
at Urbana, Illinois, from 1935 to 1937. He 
desired to finance his wholesale purchases 
and retail sales through a discount company 
owned by a personal friend, but he was re- 
quired to agree to use GMAC 100% as a 
condition precedent to securing his fran- 
chise contract. 

C. C. Disher operated a Chevrolet dealer- 
ship at Winston-Salem, North Carolina, 
from 1932 to 1936. He had accepted his 
franchise with the understanding that he 
would be allowed to finance through the 
Commercial Credit Company, but hardly a 
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month had passed before the Chevrolet zone 
manager told him to use GMAC. Disher 
refused to use GMAC, whereupon his books 
were inspected and his contract cancelled, 
all within a period of two months after the 
acceptance of the franchise. Shortly there- 
after, he promised to use GMAC and 
consequently was reinstated. Later he dis- 
continued the use of GMAC, the periodical 
inspection of books commenced and the 
GMAC representative observed that “if I 
{he] wanted to get along with Chevrolet 
I [he] had better use GMAC.” At the 
contract renewal meeting the signing of 
his contract was postponed until he promised 
to give GMAC his business. In April of 
1935, during a period of car shortages, he 
was again using Commercial Credit and 
was also having difficulty obtaining cars. 
At that time the Chevrolet zone manager, 
road man and accountant, told him that if 
he would use GMAC,-he would receive 
cars “more promptly,” and he was asked 
“Which do you think most of, your fran- 
chise or Commercial Credit?” Later the 
zone manager paid Disher another visit and 
said, “We broke one dealer in this town 
* * *and damned if we don’t fix you. Your 
contract is cancelled.” He then appealed 
his case to the General Sales Manager who 
extended his franchise for 6 months, requested 
him to “get lined up with GMAC and forget 
these differences,’ and informed him that 
they wanted him to use GMAC because the 
profits of that company helped to build 
cars cheaper. However, he continued to use 
Commercial Credit facilities and was soon 
cancelled as 2 Chevrolet dealer. 

Roy Underwood was a Chevrolet dealer 
in Fairmont, Indiana, from 1926 to 1931 
and at Gas City, Indiana, since 1932. He 
financed his purchase and sales through a 
local company in which he was interested as 
stockholder. In 1935 he was cancelled as a 
dealer, but later he was reinstated upon con- 
dition that he would comply with the five 
requisites of a “good Chevrolet dealer,” 
namely, price class, weight class, orderly shop, 
genuine parts and GMAC finance. Under- 
wood also attended a national dealer’s meeting 
in 1934 where either the General Sales Mana- 
ger or one of the regional sales managers 
made a speech in which he stated “that he had 
no use or patience ** * * for a dealer that 
would not avail himself of the services of 
GMAC” and “that they needed the profits 
in GMAC, and he was not interested in fill- 
ing the pockets of independent finance com- 
panies.” 

Jack N- McCrary was a Buick dealer at 
Cleburne, Texas, from 1930 to 1931-and at 
Waco, Texas, from 1931 to 1937. In 1934 
there was a “continuous squabble” about 
not giving GMAC more paper, in 1935 
GMAC held back McCrary’s dealer’s reserve 


and in 1936 GMAC withdrew his whole- 
sale credit because of his failure to give 
GMAC a sufficient amount of retail paper. 
Consequently he organized his own finance 
company and started using C.I.I., where- 
upon the Buick zone manager informed 
him that he was making a “big mistake” 
and that he “should go and get back with 
GMAC.” Thereafter he experienced a great 
deal of trouble receiving the models he 
ordered, whereas other dealers in the area 
had no such difficulty, and later in 1937 he 
was given a written notice of cancellation. . 

Chester L. Blades operated a Chevrolet 
dealership in Elwood, Indiana, from 1933 to 
1936. Late in 1934 he began to wholesale 
finance through other discount companies, 
at which time GMAC and Chevrolet rep- 
resentatives notified him that such an 
arrangement would not be “tolerated.” 
Thereafter he was shipped cars of different 
model and design from those ordered, and~ 
in 1935 he was told that he must either 
“fall-in line” with respect to using GMAC 
completely or give up his franchise. 

Grant T. Munson was a Chevrolet dealer 
at Marion, Indiana, since 1935. In his first 
year in business he divided his wholesale 
and retail paper among thirteen local dis- 
count companies, whereupon he was ad- 
vised by a Chevrolet representative that he 
would get along better if he used GMAC. 
At the 1936 contract renewal meeting the 
signing of his contract was postponed, and 
in 1937 his franchise was cancelled because 
he had not given as much business to GMAC 
as he had promised. Munson then appealed 
his case to the General Sales Manager, 
pleading that he did rot want to lose the 
substantial investment he had made in build- 
ings, parts and accessories, A ten-point pro- 
gram was agreed upon, and he was allowed 
to continue as a dealer. Point 8 read as 
follows: ‘Sell yourself to G.M.A.C.—Chev- 
rolet would like you to use G.M.A.C.” 

Fred Emich was a Chevrolet dealer at 
Chicago, Illinois from 1932 and 1936 and he 
owned his own finance company to facili- 
tate his purchases and sales, a course of 
business conduct which displeases GMAC. 
He received unordered cars and trucks in 
1933, and the City Manager of Chevrolet 
informed him that shipment of unordered 
cars would cease as soon as he would give 
some of his time sales finance paper to 
GMAC. He gave GMAC around 10% of his 
business in 1934 and became acquainted with 
visits of GMAC and Chevrolet representa- 
tives. The zone manager warned him at the 
1935 contract renewal meeting to the effect 
that if he expected to continue as a Chey- 
rolet dealer he had better use GMAC at 
least 50%. Again he experienced difficulties 
with Chevrolet. This time cars of wrong 
colors and models were shipped to him and 
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unordered accessories in great quantities 
were forced upon him. In addition he was 
required to send blank checks to the factory 
before cars were shipped to him. He was 
told by the GMAC representative that these 
problems would disappear if he used GMAC. 


In 1936 Emich was given his “last warning,” . 


the zone manager telling him that he was 
going to make an example of Emich for his 
failure to use GMAC. Not long thereafter 
Emich was cancelled as a dealer,‘and he 
appealed to the President.of General Motors 
where he pleaded that in a period of four 
years he had done a gross business of 
around $3,000,000. The President of General 
Motors told him that he had been cancelled 
because he did not use GMAC, that it was 
the policy of the corporation to require 
dealers to use GMAC, and that if Emich 
would not agree to use GMAC it would be 
useless for the President of General Motors 
to discuss his reinstatement with the Gen- 
eral Sales Manager of the Chevrolet Divi- 
sion of GMSC. 


[Effect upon Retail Trade] 


The dealer testimony selected and described 
above, presents a fair picture of all the 
dealer testimony in the record. It may be 
added that substantially all the dealers ob- 
jected to recourse financing and that many 
of them criticized GMAC for accepting only 
the good paper, which constitutes the greatest 
portion of a dealer’s business, and for leav- 
ing the normally small volume of risky 
paper to be financed through other discount 
companies. In addition some of the dealers 
pointed out that in many cases adherence 
to GMAC deprived members of the retail 
public of the opportunity to drive General 
Motor cars. According to C. T. McGuire, 
Chevrolet dealer at East Point, Georgia, he 
told his purchasers that the carrying charges 
through the local Georgia Acceptance Com- 
pany would be greater than through GMAC, 
but many purchasers could only buy a car 
on a small down payment and long terms, 
neither of which was available under the 
GMAC plan. According to F. L. Mendez, 
Pontiac and Buick dealer at South Bend, 
Indiana, a large number of people who de- 
sired to purchase his cars on time were em- 
ployees of a local discount company, and 
hence it was easier to sell them by using the 
facilities of their employer. 

The matter stated in the preceding para- 
graph suggests the testimony of Grant, im- 
portant defense witness and a conferee at 
the Los Angeles conference in 1925. Grant 
insisted at the executives’ conference that 
the best way to meet the competitive situa- 
tion in southern California was to permit 
the Chevrolet dealers to meet the terms of 
the competing discount companies. Grant 
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even proposed that GMAC operate under 
both a recourse and non-recourse plan and 
that GMAC match the small down pay- 
ments and long terms of the independent 
finance companies. As pointed out earlier, 
the decision of the executives was against 
Grant’s proposal. 


[Extent of Financing Business] 


The statistical data in the record indicates 
clearly that GMAC does a _ tremendous 
amount of business and makes huge profits. 
Prior to 1926 the annuat volume of busi- 
ness was below $300,000,000 and the annual 
net income was below $2,500,000 with net 
losses in 1919 and 1921. In 1926 the total 
volume of business done by GMAC was 
over $600,000,000 or an increase of approxi- 
mately 225% as compared to 1925. In 1926 
the net earnings of GMAC were over 
$5,000,000 or an increase of approximately 
225% as compared to 1925. These figures 
have mounted steadily since 1926 until for 
the period between 1935 and 1938 the aver- 
age volume of business per year was over 
$1,000,000,000 and the average net earnings 
per year were over $14,000,000. On the 
other hand the average volume of business 
per year for GMC, between the years 1935 
and 1938, was over $1,400,000,000 and the 
average net earnings per year were over 
$200,000,000. 


C. Sufficiency of Evidence. 


It is clear that the evidence in this case 
tends to show a conspiracy having as its 
purpose the control by appellants of the 
dealer’s financing. Testimony by certain 
defendants relating to the executives’ con- 
ference in 1925 would indicate that the un- 
derstanding reached was to compel General 
Motors dealers to use GMAC terms. How- 
ever this particular testimony runs counter 
to.the story told by Coats and Dreves, and 
belies the very acts and things done by the 
appellants. The jury could have interpreted 
the testimony in the light of all the cir- 
cumstances, and it was proper for the jury 
to rely on inferences naturally flowing from 
the whole evidence. Certainly the govern- 
ment made out a stronger case in this regard 
than did the party having the burden of 
proof in Interstate Circuit, Inc. v. U. S., 306 
U. S. 208, and Vitagraph, Inc. v. Perelman, 
95 F. (2) 142. 


[Evidence of Coercion] 


It is even plainer that the jury finding 
of coercion is supported by the evidence. 
The coercive practices were many and varied 
(not all detailed in this opinion), and di- 
rectly aimed to compel dealer-purchasers to 
use GMAC in financing the wholesale pur- 
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chase and retail sale of General Motors cars. 
These practices occurred often and with 
sufficient continuity to constitute a definite 
course of business conduct. Undoubtedly 
the jury was warranted in attaching the 
coercion label to the action thus adopted by 
the appellants. 

Counsel point to the dealer testimony with 
emphasis and argue that it fails to present 
a nationwide picture of conspiracy and co- 
ercion. We confess that this argument 
carries some weight, especially if the record 
were confined strictlyto the testimony 
scored. However the Government did not 
rest its case on dealer testimony alone, al- 
though in fact this particular class of evi- 
dence represented the experiences of 47 
dealers located in 18 states and covering 
the period from 1919 to 1938. There is 
other evidence in the record, related briefly 
below, which would have impressed the jury 
as much. 

The record shows that the appellants hold 
a dominant position in the automotive in- 
dustry, GMC being the largest manufacturer 
in the United States and GMAC being the 
largest sales finance company in the world. 
On the other hand, every dealer owns one 
of the 15,000 dealerships located throughout 
the country, and his status is determined 
by the franchise agreement which is subject 
to annual renewal and to cancellation on 
very short notice without cause. Although 
every dealer is an independent business man, 
the supervision and control exercised by 
GMAC and GMSC over his business opera- 
tions is almost as complete as if the dealer 
were an agent in all respects. Every dealer 
also acquires a substantial investment in 
buildings, cars, parts and accessories, and 
builds up good will in his community. Con- 
sequently a cancelled dealership leaves the 
appellants with one less retail outlet which 
can be replaced readily, but leaves the dis- 
enfranchised dealer without a business and 
burdened with his substantial investment in 
the liquidation of which he is likely to sus- 
tain a heavy loss. ; 

In addition, the jury was not required 
to ignore the dealer or unit contract reports, 
nor to belittle the GMAC promotive pres- 
sure put upon all dealers at the contract 
renewal periods. The record leaves no doubt 
that the dealer body as a whole was made 
acutely aware and had knowledge of the set 
policy of the appellants with respect to use 
of GMAC financing facilities. The fear of 
cancellation or refusal to renew contracts 
was great, so much so that the dealer was 
reluctant to refuse the terms and policies 
dictated by the appellants. : 

We do not hesitate to hold that the jury 
findings of conspiracy and coercion are sup- 
ported by the evidence. In fact we would 
have no great difficulty, even on a de novo 
analysis of the record, to conclude that the 


appellants were in position to impose and 
did impose their will on the independent 
dealer-purchaser, not only as to how he was 
to conduct his business but also as to whether 
he would conduct it at all. 


[Finding of Restraint of Trade] 


There is also a jury finding that the con- 
spiracy and coercion effectuated a restraint 
on the commerce in General Motors auto- 
mobiles. On this vital point the Government 
contended that the coercive and discrimin- 
atory course of business conduct pursued by 
the appellants, resulted in a restraint of 
trade because it tended to restrict the sale 
of General Motors cars and hence interrupt 
the movement of cars from GMC to the 
ultimate car owner. 

In the automobile industry the car and 
the finance service are complimentary to each 
other, and these two items are involved in 
the large percentage of the wholesale and 
retail transactions that occur. In the whole- 
sale market a dealer is the purchaser of both 
items, GMC and the other manufacturers 
compete for the car sale, and the GMAC 
and some 375 discount companies compete 
for the sale of the finance service. In the 
retail market a member of the public is 
the purchaser of both items, General Mo- 
tors dealers and the other dealers compete 
for the car sale, and GMAC and the other 
discount companies compete for the sale of 
the finance service. 

If these markets were free from outside 
sources, 1. e., if the traders thereon were 
competing freely, a retail purchaser who 
preferred a Chevrolet car and favored a 
local finance service, could secure the car 
from the Chevrolet dealer and at the same 
time purchase the service from the local 
discount company; and a General Motors 
dealer who favored a local finance service 
for personal or business reasons, could secure 
a car through GMSC and at the same time 
purchase the service from the local dis- 
count company. 

Now it is quite impossible to consider 
the interdependent retail market and whole- 
sale market as one apart from the other, 
for obviously without the retail sale there 
could be no wholesale transaction. Any re- 
straints which affect the wholesale market 
necessarily must be reflected in the retail 
sales and, likewise, any restraints affecting 
the retail market necessarily affect the whole- 
sale transactions. As a matter of logic, if 
GMC and GMSC limit Chevrolet dealers 
to resales financed through GMAC and if 
a retail customer fails to purchase a Chey- 
rolet car because he is dissatisfied with 
GMAC terms, the Chevrolet dealer would 
lose a sale he would have made otherwise, 
and consequently there would be one less 
Chevrolet car ordered, sold or needed in 
the wholesale market. 
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In the instant case the coercion practised 
upon General Motors dealers assumed the 
form of various restrictions in the nature of 
tying limitations. For example, GMC and 
GMSC would postpone the shipment of 
cars ordered by a recalcitrant dealer unless 
he promised to use GMAC. They would de- 
liver unordered cars to such a dealer in an 
effort to make him use GMAC. They would 
threaten an established dealer with cancel- 
lation unless he complied with the GMAC 
policy. And in some cases they would re- 
fuse to sell cars to a dealer except on con- 
dition that he use GMAC-. In addition, other 
restrictions are disclosed by the record. To 
illustrate, under the franchise contracts a 
Chevrolet dealer may not compete against 
other dealers outside his designated sales 
area, and he is prohibited from dealing in 
cars of competing manufacturers. 

When the evidence is boiled down, it. is 
seen at once that the appellants agreed 
among themselves not to do business with 
any dealer who would not purchase the 
retail and wholesale service from GMAC. At 
first the non-use of GMAC facilities would 
bring upon the dealer much outside inter- 
ference with the smooth operation of his 
business, later the continued non-use~ of 
GMAC facilities would affect his ability 
to secure cars, and eventually it would en- 
danger his very ecoriomic existence. In the 
usual case the recalcitrant dealer had be- 
come firmly established in his community 
and was operating a profitable business, 
when he was given the ultimatum either to 
use GMAC or to liquidate his business. It 


is no small wonder that ordinarily in such ~ 


a case the dealer agreed to purchase the 
wholesale and retail service from GMAC. 


[Evidence Substantial] 


We are convinced that the jury finding 
of restraint in General Motors automobiles 
is supported by the evidence, In fact the 
necessary and inevitable effect of the co- 
ercive conduct tended to produce two dis- 
tinct restraints of trade, namely, a restraint 
on the commerce in General Motors cars 
and a restraint on the commerce in instru- 
ments of credit. It is manifest that the 
compelled use of the GMAC service carried 
with it a corresponding non-use of the 
service of the other discount companies, and 
to that extent the competition of the 375 
independent discount companies would be 
suppressed. The Government rested its case 
on the restraint in General Motors cars 
rather than on the restraint in instruments 
of credit, presumably on the theory that 
financing per se is local commerce and hence 
not within the pale of the Sherman law. 


There is considerable evidence that many 
prospective customers of General Motors 
dealers were ineligible under GMAC terms 
or for business and personal reasons pre- 
ferred to use the service of other discount 
companies. Obviously, if a customer was re- 
fused credit by GMAC or if he failed to pur- 
chase a General Motors car because he pre- 
ferred another discount service, there would 
be a restraint of trade in General Motors 
cars, for the sale might have been consum- 
mated had the dealer and the customer been 
free to use the service of other discount 
companies. Clearly the coercive and dis- 
criminatory practices employed by the appel- 
lants tended to reduce the supply of General 
Motors cars in the channels of trade, and did 
impede the free movement of that commerce 
from the factory to the ultimate car owner.’ 


[Contentions of Defendants] 


Counsel urge (1) that the coercion did 
not impede the movement of General Mo- 
tors cars and (2) that even if a restraint 
could be shown, it would be a restraint on 
the commerce of the appellants. As to 
point (1) counsel point out that car sales 
increased during the indictment period, and 
state that GMC and GMSC are primarily 
interested in selling as many cars as they 
can. Apparently neither of these two argu- 
ments militate against evidence showing that 


the coercion did result in or tended to efféc- 


tuate a restraint in General Motors cars. 
Knowing what sales were made despite the 
restraint does not help much, nor does the 
knowledge that a manufacturer desires to 
sell azmaximum number of cars. Sometimes 
it is good business to sacrifice car sales in 
order to increase the sale of a complementary 
product or service. 


[Commerce Is Dealers’ Commerce] 


The position of counsel on point (2) finds 
some support in the economics of the situa- 
tion, but it does not square with the law in 
the matter. Through the years GMC has 
educated the public to think in terms of 
General Motors automobiles, and naturally 
GMC itself treats the movement of General 
Motors cars from the factory to the retail 
public as a unified transaction, and the cen- 
tral theme at all times is maintenance of 
the reputation of General Motors cars. This 
then is the economic background, but le- 
gally the situation is slightly different. 
General Motors cars cease to belong to GMC 
upon their shipment from the factory, and 
GMSC as well as GMC are separated from 
the ultimate car owners by intermediary 
sales to dealers, whom GMC and GMSC 
for rather obvious reasons have not seen 


1 This paragraph reads as amended by the Court in its opinion on petition for rehearing. 
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fit to make mere agents. Normally GMC 
and GMSC surrender all legal interest in 
General Motors cars upon shipment from 
the factory, and the dealer-purchasers who 
receive possession obtain a.definite property 
interest therein at that time and place. There- 
fore, from the time the cars leave the fac- 
tory until they reach the retail purchasers 
the commerce therein is the dealers’ com- 
merce, 


The inevitable conclusion on this record 
is that although GMC and-GMSC have re- 
jected the dealer-agency system, they seek 
nevertheless to control and supervise the 
business operations of the 15,000 independ- 
ent dealer-purchasers. No doubt it is proper 
for GMC and GMSC to promote manufac- 
turer’s goodwill and to protect the manu- 
facturer against inefficient and unscrupulous 
dealers. See Pick Mfg. Co. v. General Mo- 
tors Corporations, 80 F. (2) 641: cf. Inter- 
national Business Machines Corporation v. 
U. S., 298 U. S. 131. But there is a limit 
to how far a manufacturer may go to con- 
trol the whole process of distribution. The 
jury found that the appellants had gone too 
far with their control plans, and we are 
inclined to approve and to indorse the jury 
finding. 

The appellants justify their coercive course 
of business on the ground that the GMAC 
service is superior to that of its competitors, 
and because they fear that unregulated 
dealers’ financing would promote such evils 
as packing, excessive repossessions and cut- 
throat methods of competition. They show 
that GMAC rates and terms are reasonable, 
that use of the GMAC service will assure 
dealers control of the used car market and 
that unscrupulous dealers freed of such ty- 
ing restrictions would resort to packing and 
other perversive practices. 

The evidence shows that the coercive 
conduct’ in question was not intended to 
discriminate against an inferior or unreli- 
able finance service. Rather its entire force 
and effect was directed against any use of an 
independent finance service. Regardless of 
the quality of the independent finance serv- 
ice, the command to General Motors dealers 
was to use GMAC. And obedience to the 
will of the appellants resulted in additional 
sales of the finance service. But behind it 
all lay the might of GMC which had 
achieved a dominant position in the auto- 
mobile industry as manufacturer of cars 
desired by dealer-purchasers and many 
members of the retail public. Of course, 
the utilization of the manufacturer’s domi- 
nant position and the tremendous popular- 
ity of General Motors automobiles, among 
other things heretofore explained, made it 
possible for the appellants to force the sale 
of the related finance service. 


[Superiority of Financing Not Shown] 


In our opinion the only possible excuse 
for imposition of the finance restrictions lies 
in the reasonableness of the GMAC rates, 
and in this connection there is no conten- 
tion that other discount companies can not 
meet the requirement. We also believe that 
if indeed the GMAC service is superior to 
other -finance services, there should exist 
no need for forcing it upon dealer-pur- 
chasers and retail purchasers of General 
Motors automobiles. See International Busi- 
ness Machines v. U. S., supra. 


Nor is it reasonable to suppose that an 
established dealer would jeopardize his busi- 
ness investment and dealer’s goodwill by 
patronizing unreliable discount. companies 
or by indulging in fraudulent finance prac- 
tices. It would appear, therefore, that the 
appellants deemed it necessary to force all 
dealers to use GMAC because some of them 
might otherwise resort to fraudulent finance 
methods. If this is the truth in the matter, 
we should think that the appellants would 
have been able to find a way to punish un- 
scrupulous dealers without penalizing the 
others at the same time. 


If in fact unregulated dealers’ financing 
leads to widespread abuses in the retail sale 
of automobiles, a need indeed would arise. 
for regulation and contro] in order to pro- 
tect the public interest. It is doubtful whether 
regulation in this respect should be en- 
trusted to the dominant manufacturers in 
the automobile industry, especially when 
they stand to gain by discriminatory treat- 
ment in favor of a few specified discount 
companies in which they have a private in- 
terest. If in truth some outside control of 
dealers’ financing is necessary, it should 
originate with the legislators whom we may 
safely assume would center their first thoughts 
on the public good. 

It is clear that the restrictions imposed 
in this case upon the financing of the whole- 
sale and retail sale of General Motors cars, 
bear no reasonable relation to manufactur- 
er’s goodwill. Conceivably manufacturer’s 
goodwill can be protected in many ways 
without coercing the dealers or suppressing 
the competition of other discount companies. 
Obviously such restrictions go much farther 
than required to protect the manufacturer 
against unscrupulous and inefficient deal- 
ers, and tend to deposit suppressive weights 
throughout the entire course of the market- 
ing process without any apparent advantage 
to the public. It has been shown that these 
restrictions result in many members of the 
retail public being deprived of an opportu- 
nity to purchase a General Motors car. 

As matters now stand, some 15,000 deal- 
ers are graciously allowed to continue their 
business of purchasing and selling General 
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Motors cars in return for their slavish obe- 
dience to the command of the appellants to 
use the GMAC finance service. We should 
not tolerate a control mechanism definitely 
calculated to make General Motors dealers 
independent in name only. The beSt security 
to the public lies in the immediate removal 
of the finance restrictions. Then the dealer- 
purchasers and retail purchasers of General 
Motor cars may choose the finance service 
they desire, and the discrimination against 
would-be purchasers of General Motors cars 
(those who are now ineligible under GMAC 
terms, dissatisfied with GMAC service, or 
desirous of using an independent finance 
service) would disappear. 


D, Applicability of Sherman Law. 


Counsel admit that the movement of Gen- 
eral Motors cars from the factory to the 
dealer is interstate commerce, argue that 
this commerce is the appellants’ commerce, 
reason that the movement of the car from 
the dealer to the retail purchaser is local 
commerce, and insist that the only restraint 
charged in the indictment is the restraint 
in General Motors cars moving from the 
factory to the dealer. 


We have already shown that the com- 
merce involved is the dealers’ commerce in 
General Motors cars or, stated in another 
way, the commerce of dealers’ cars: pur- 
chased in interstate commerce, ~ 

Paragraph 34 of the indictment charges a 
restraint on the “aforesaid trade and com- 
merce among the several states” in General 
Motors automobiles. This language poses 
the question as to the extent of the com- 
merce involved in the instant case. Defense 
counsel reason that the charging language 
confines itself to the movement of cars be- 
tween the factory and the dealer, but we 
are convinced that the commerce alleged to 
have been restrained encompasses the move- 
ment of cars from the manufacturer through 
the dealers to the retail public. For instance, 
the indictment describes the movement of 
General Motors cars from factory to public, 
shows the dealers’ trade as consisting of the 
purchasing and selling of General Motors 
cars, and recites the conspirators’ activity 
affecting the buying and selling elements of 
the dealers’ business. The evidence adduced 
at the trial lends support to this construction 
of the indictment, telling as it does the story 
of the entire marketing process of General 
Motors automobiles from the time they leave 
GMC to the time they reach the retail pur- 
chaser. Moreover, the following requested 
instruction bears on what the defendants 
thought at the trial concerning the extent 
of the commerce involved: 


‘“* * * they [the jurors] should find the 
defendants not guilty, unless they also find 
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that the interstate trade and commerce in Gen- 
eral Motors automobiles which moves through 
the retail outlet * * * [has] been unduly re- 
strained * * *” 


The Court approved the requested instruc- 
tion and stated that its equivalence had al- 
ready been given in the instructions to the 
jury. 


[Flow of Commerce] 


Undoubtedly the movement of a car from 
a dealer to a retail purchaser in the same 
state is intrastate commerce, if considered 
as an isolated event or.as a free transaction 
in and by itself. The whole picture from the 
evidence, however, shows a constantly mov- 
ing flow of General Motors cars, planned 
and calculated to pass from GMC through 
GMSC through the dealers to the consum- 
ers, in a background where production is 
projected in advance of retail orders and 
later adjusted to retail consumption at the 
production end of the movement. More-. 
over, as we have already pointed out, the 
retail and wholesale phases of the commerce 
in General Motors cars are mutually de- 
pendent; restraints placed upon one phase 
of the commerce necessarily affect the other 
phase; and without the retail sale there 
could be no wholesale transaction. The true 
perspective is to be drawn from the whole 
picture, and the interstate commerce in- 
volved in this case is that from the manu- 
facturer, through the dealers, to the ultimate 
consumer. Even assuming that the only 
interstate commerce involved is the move- 
ment of cars from the factory to the dealers, 
a restraint imposed upon the movement of 
cars from the dealers to the retail public 
would necessarily affect the shipment and 
movement of the cars while unquestionably 
they are in interstate commerce, and conse- 
quently we need not really decide when the 


- interstate commerce ends and that which is 


intrastate commerce begins. 

As we have shown in part A, the Gow 
ernment tried this case on the theory that 
the defendants had conspired to restrain the 
dealers’ interstate trade and commerce in 
General Motors cars by monopolizing the 
financing essential to the movement of those 
cars. As we have shown in part B, in the 
course of the trial, evidence was adduced 
which indicated the nature of the conspiracy, 
the purpose and object of the conspirators, 
the means adopted by the conspirators to 
carry out the conspiracy such as the coer- 
cion and discrimination relating to dealers’ 
use of GMAC, the effect of these restric- 
tions upon financing, and the roleeplayed by 
financing in the movement of automobiles 
from factory to public. As we have shown 
in part C, the jury resolved the disputed 
questions of fact against the appellants and 
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we concluded that the verdict of conviction 
was supported by substantial evidence. 


It is plainly inferable from the evidence, 
quite apart from the concrete acts and things 
done, that a conspiracy had been formed 
whose main object and purpose was to 
monopolize and to control to the greatest 
possible extent the financing of the trade 
and commerce in General Motors cars. That 
the appellants intendéd to monopolize this 
financing business is further shown by the 
acts and things done pursuant to the con- 
spiracy, 7. e., the overt acts-of coercion and 
discrimination in connection with dealers’ 
use of GMAC facilities. It is immediately 
observed that where the specific results of 
a conspiracy have been shown, the con- 
spirators are presumed to have intended the 
natural consequences of their acts. 


[Regulation of Local Activity] 


The evidence also disclosed that financing 
constitutes an essential element in the sale 
of General Motors cars in interstate com- 
merce, so much so that it is indispénsable to 
the free and easy movement of the cars 
from the factory to the dealer as well as 
from the dealer to the retail purchaser. Ob- 
viously any restrictions imposed upon the 
retail and wholesale financing of cars sold 


‘in interstate commerce, which unreasonably 


impede the free flow of these cars, violate 
the Sherman Act. Nor does it matter that 
the financing is considered to be local ac- 


‘tivity per se, for it is well settled that the 


federal government may under the Sherman 
Act regulate local commerce which is in- 


timately related to interstate commerce or. 
local activity which obstructs or burdens 


interstate commerce. Loewe v. Lawlor, 208 
U. S. 274, 301; Binderup v. Pathe Exchange, 
263 U. S. 291; Bedford Cut Stone Co. v. Stone 
Cutters, 274 U. S. 37, 46; Local 167, Interna- 
tional Brotherhood v, U. S., 291 U. S. 293, 
297, 299. See also Shreveport Case, 234 U. S. 
342, 351-352; Stafford v. Wallace, 258 U. S. 
495; Chicago Board of Trade v, Olsen, 262 
U. S. 1, 35; National Labor Relation Board v. 
Jones & McLaughlin, 301 U. S. 1, 34-38. 


In the instant case GMC and the other 
conspirators made use of their monopoly 
over the supply of General Motors cars and 
their power over the economic fate of Gen- 
eral Motors dealers, to force GMAC on 
dealer-purchasers and retail purchasers of 
General Motors cars, in effect tying the 
GMAC finance conditions and restrictions to 
the wholesale purchase and retail sale of 
General Motors cars. That this conduct con- 
stituted an unreasonable restraint on the 
dealers’ interstate commerce and trade in 
General Motors cars has been shown in part 
C and will presently be emphasized again, 
the obstruction obviously operating at a time 


when the cars no longer belonged to GMC 
and were already moving in the channels 
of interstate commerce. See International 
Business Machines v. U. S., supra; Radio Cor- 
poration v. Lord, 28 F. (2) 257. See also Dr. 
Miles Medical Co. v. Park & Sons Co., 220 
U. S. 373, 403-407. Cf. Carbice v. American 
Patents, 283 U. S. 27; dissent, Federal Trade 
Commission v. Gratz, 253 U. S. 421, 441. 


[Violation of Sherman Act] 


Unquestionably such a conspiracy as here 
shown violates the Sherman law, for it op- 
erates to force unreasonable terms and con- 
ditions upon independent traders and to 
impose control restrictions upon their trad- 
ing, coercive conduct which necessarily 
burdens the interstate trade and commerce 
in their product’ and unduly limits their lib- 
erty to do business in the interstate markets. 
See Binderup v. Pathe Exchange, 263 U. S. 
291, 312; Loewe v. Lawlor, supra, 293-294; 
U. S. v. Patten, 226 U.S. 525, 541. Condem- 
nation of such a conspiracy is inevitable, for 
the theory in back of the Sherman law is to 
protect the free movement of goods in inter- 
state commerce against unreasonable re- 
straints, to assure open interstate markets 
where traders may freely negotiate sales, 
and to preserve the normal competitive 
forces which otherwise might operate in 
these markets. 


[Apex Case Considered] 


Counsel for the appellants rely heavily 
on Apex Hosiery Co. v. Leader, 310 U. S. 
469, and insist that it renders the Sherman 
law inapplicable to our factual situation. The 
Apex case emphasizes market control as a 
prerequisite for the violation of the Sherman 
Act and holds that the only kind of restraint 
prohibited by the Act is that which involves 
some form of market control. Not only is 
market control present in the instant case, 
but a peculiarly pernicious form of it is 
exhibited. 


[Market Control] 


This becomes apparent at once when it is 
observed that GMC occupies a dominant 
position in’ the automobile industry, that 
GMC commands the supply of General 
Motors cars, that GMC and GMSC control 
the economic fate of Genéral Motors dealers 
and that the market for General Motors cars 
is really the dealers’ market in the sense 
that the cars subject to the trade and com- 
merce therein no longer belong to GMC. 
‘And in this connection it is to be noted that 
the result is a restraint of trade in Gen- 
eral Motors cars, interference with the com- 
petitive forces that otherwise would control 
the marketing of General Motors cars and 
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creation of a forced and artificial market for 
GMAC. 

It is only because the appellants control 
the marketing of General Motors cars that 
they are able to condition the sale of dealers’ 
cars, restrict the liberty of the traders deal- 
ing in General Motors cars and create a 
non-competitive market for GMAC. For 
that matter GMC has always dominated 
the market for General Motors cars to a 
considerable extent, but it was only when 
control of the marketing process was per- 
fected by the appellants and was directed 
at the creation of an artificial non-competi- 
tive market for GMAC, that it extended 


beyond legitimate business demands and be- 
came a menace to the interests of the public. 


Indeed it is difficult to imagine a more 
extensive or drastic form of market control 
than is shown by this record, extending as 
it did throughout the wholesale and retail 
phases of the marketing process and affect- 
ing as it did the movement of and trading 
in cars belonging to the dealers. .Mani- 
festly, the result constituted a definite re- 
straint of interstate trade in General Motors 
cars. In fact, the trade in General Motors 
cars was suppressed entirely in instances 
where dealer-purchasers and retail purchas- 
ers would not or could not use GMAC, and 
the competition among General Motors deal- 
ers and other dealers for car sales financed 
through independent finance companies was 
eliminated. In addition, there resulted a 
restraint on the commerce in instruments of 
credit and to that extent a suppression of 
competition by the independent discount 
companies. 

Thus it is seen that the dealer-purchasers 
and retail purchasers of General Motors 
cars are deprived of the many advantages 
derived from free competition, and certain 
members of the public are even deprived 
of an opportunity to purchase a General 
Motors car, when they are prevented from 
financing these cars except on terms dic- 
tated by the appellants. It appears that the 
appellants have increased the sales of 
GMAC by methods contrary to the public 
interest. In the final analysis, the public has 
suffered as much at least as the appellants 
have gained. 

This Court held in Pick v. General Motors 
Corporation, supra, that GMC’s refusal to sell 
cars to dealers, except on condition that 
they agree to use General Motors replace- 
meé.* parts when repairing General Motors 
car: did not constitute a violation of Section 
3 of the Clayton Act: Counsel for the ap- 
pellants argue that the GMAC condition 
is as essential to the protection of manu- 
facturer’s goodwill as the parts condition in 
the Pick case. 
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[Financing Disassociated from Good Will] 


We have already pointed out that the 
finance condition in this case bears no rea- 
sonable relation to manufacturer’s goodwill 
and that goodwill can be protected in many 
ways without coercion of the dealers. In- 
ternational Business Machines v. U. S., supra, 
139. It is conceivable that the owner of a 
General Motors car would blame GMC for 
the car’s improper performance caused by a 
defective part, especially if he did not know 
the origin of the trouble, but it is improbable 
that he would blame GMC because he was 
dispossessed or. defrauded by an independent 
finance company. The finance restriction 
operates on the retail purchaser as well as 
on the dealer, and the competing discount 
companies are unable to finance. General 
Motors cars. The parts restriction in the 
Pick case operated on the General Motors 


_ dealer only, and the competition of other 


parts manufacturers was not completely de- 
stroyed. 

We hold that the coercive course of ac- 
tion indulged in, falls within reach of the 
Sherman law. 


E. Other Matters. ° 


1. Single Trader. Counsel contend that 
the appellants are affiliated and non-com- 
peting units engaged in a single enterprise 
and hence they are in effect a single trader; 
that as a single trader they have a right 
to condition the sale of their product and to 
restrain their own product by selling it to 
whom they please; and that, a combination 
of competing units is essential to conspiracy 
under the Sherman Act. Among other cases 
counsel cite U. S. v. Winslow, 227 U. S. 202; 
U. S. v. United Shoe Mach. Co., 247 U. S. 32; 
U. S. v. General Electric, 272 U. S. 476; Alex- 
ander Milburn Co. v. Union Carbide & Carbon 
Corp., 15 F. (2) 678, cert. den. 273 U.S. 757; 
and Arthur v. Kraft-Phenix Cheese Corp., 26 
F, S. 824. 

This reasoning fails mainly because it as- 
sumes that the General Motors dealer is an 
agent of the manufacturer or, stated differ- 
ently, because it considers the commerce 
from factory to retail public as the appel- 
lants’ commerce rather than as the dealers’ 
commerce. Clearly a vertical combination 
or combination of non-competitors may con- 
spire to restrain unreasonably the interstate 
trade and commerce of third parties and 
thereby subject themselves to the prohibi- 
tions of the Sherman Act. Loewe v. Lawlor, 
supra, 293-296; U. S. v. Patten, supra, 541; 
Patterson v. U. S., 222 F. 599, 618-619. 

Nor can the appellants enjoy the benefits 
of separate corporate identity and escape 
the consequences of an illegal combination in 
restraint of trade by insisting that they are 
in effect a single trader. The test of il- 
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legality under the Sherman Act is not so 
much the particular form of business or- 
ganization effected, as it is the presence or 
absence of restraint of trade and commerce. 
But even if the single trader doctrine were 
applicable, it would not help the appellants. 
See International Business Machines v. U. S., 
supra; Radio Corporation v. Lord, supra, See 
also Dr. Miles Medical Co. v,; Park & Sons 
Co., supra. Cf. Carbice v, American Patents, 
supra; dissent, Federal Trade Commission v. 
Grats, supra, 441. 


This disposes of all the~cases cited by 
counsel for the appellants except the Kraft- 
Phenix case which is distinguishable on the 
ground that only one dealer was affected 
and neither the interest of a third party nor 
the interest of the public was involved. 


2.. Exclusion of Evidence. It is argued that 
the Court committed prejudicial error when 
it excluded the testimony of dealer witnesses 
called by the defendants and cut off the 
calling of additional dealer witnesses. The 
appellants offered to call all General Motors 
dealers, not called by the Government, to 
testify that they had not been discriminated 
against and coerced into using the facilities 


of GMAC. 


The position of the appellants on this 

point is that they offered the excluded evi- 
dence to refute the Government’s evidence 
showing that there was a conspiracy. As 
stated by counsel for GMAC and GMAC 
(Ind.), : 
“We did not offer our dealer testimony to re- 
fute the testimony of the Government’s dealer 
witnesses * * * we offered it to refute the 
inference which otherwise might have been 
drawn from the testimony of the Government’s 
dealer witnesses that the defendants had agreed 
upon the course of conduct represented by their 
treatment of those dealers.”’ 


In our case restraints of trade were in- 
herent in the purpose to control the dealers’ 
financing and this purpose, regardless of 
the intent or means, came within the pro- 
hibition of the Sherman Act. Moreover the 
Government was not obliged to adduce any 
evidence of acts and things done pursuant 
to the conspiracy, and proof of the con- 
spiracy would have been sufficient to sustain 
a conviction even if the conspiracy had never 
been carried out. This is true because the 
offense condemned by the Sherman law is 
the act of conspiring, and neither actual 
restraints nor overt acts need be proved. 
U. S. v. Socony-Vacuum Oil Co., 310 U. S. 
150, 252. Even so, the Government adduced 
dealer testimony to show the nature of the 
conspiracy and to evidence overt acts neces- 
sary to jurisdiction. 

Obviously, in proving the conspiracy, it 
was not necessary to show that all dealers 
in fact had been discriminated against or 


coerced. For that matter, it was shown in 
parts B and C that the Government had 
introduced ample evidence to indicate that a 
nation-wide conspiracy had been formed, 
quite apart from the dealer testimony or 
other such testimony relating to acts and 
things done pursuant to such conspiracy, 
and that the dealer body as a whole had 
become .acutely aware of appellants’ policy 
requiring the use of GMAC financing facili- 
ties. Consequently, since the indictment did 
not charge that the’appellants actually re- 
strained trade but that they “conspired” to 
restrain trade, it was not necessary for the 
Government to show that a single dealer had 
in fact been discriminated against or coerced. 


The basic issue was whether the appel- 
lants had conspired to restrain the trade and 
commerce of dealers. It was proper for the 
Court to exclude all evidence not relevant 
to the issue or merely remotely relevant to 
the issue. The excluded evidence or offers 
of proof consisted of the failure of appel- 
lants’ dealer witnesses to experience non- 
coercive treatment at the hands of the 
appellants. Such evidence was not logically 
relevant to the issue and had no rational 
tendency to resolve the question of con- 
spiracy. At the most the excluded dealer 
evidence of non-coercion was only remotely 
connected to the issue of conspiracy to re- 
strain the trade of dealers and hence of 
little probative value. 


Indeed it is manifest that a showing of 
non-coercion in one instance does not dis- 
prove an affirmative showing of coercion in 
another instance. In addition the offers of 
proof failed to show that the appellants’ 
dealer witnesses had knowledge of the treat- 
ment accorded other dealers or that a simi- 
larity of circumstances otherwise existed as 
between them and the Government’s dealer 
witnesses. See Derango v. U. S., 18 F. (2) 
778; Shaw v. U. S., 41 F. (2) 26; Small v. 
Pennsylvania R. R., 80 F. (2) 704, 707; 
Sharples Separator Co. v. Skinner, 251 F. 
25; Johnstown Tribune Pub. Co. v. Briggs, 
76 F. (2) 601. Apparently these are the rea- 
sons why counsel did not ground relevancy 
of the offered evidence on the theory that 
it would tend to refute the Government’s 
dealer testimony. 

Nor as a matter of logic does it change 
matters to ground relevancy of the offered 
evidence on the theory that it tends to refute 
the Government’s evidence showing that a 
conspiracy to restrain the trade of dealers 
had been formed. If the excluded testimony 
fails to refute the Government’s evidence of 
coercion, it is difficult to conceive how it 
would refute the Government’s evidence 
showing that a conspiracy had been formed 
and that some overt acts of coercion had 
occurred in pursuance thereto. Even more 
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so, it is difficult to imagine how testimony 
of non-coercion would refute the Govern- 
ment’s evidence showing that a conspiracy 
had been formed, quite apart from acts of 
coercion done pursuant to such conspiracy. 

Stated differently, evidence that the ap- 
pellants had not restrained the commerce of 
some dealers would not prove that there 
was no conspiracy to restrain the commerce 
of dealers. Neither can such evidence dis- 
prove the affirmative evidence that they had 
restrained the trade of many dealers. Nor 
a fortiori can such evidence disprove the 
affirmative evidence that a conspiracy to re- 
strain the trade of dealers had been formed. 
Weare satisfied that the excluded testimony 
was purely negative in character and that its 
probative effect on the issue of conspiracy 
was remote and inconsiderable at the most. 

The appellants rely on Worthington v. 
U. S., 64 F. (2) 936, a case decided by this 
Court, as authority for their contention that 
they had a right to call all the dealers not 
called by the Government to show by nega- 
tive testimony the nonexistence of the con- 
spiracy. We believe the Worthington case is 
distinguishable, primarily. for the reasons 
stated below. In the Worthington case the 
defendant was charged with using the mails 
in executing a scheme to defraud, the scheme 
being grounded on the sale of purportedly 
worthless land. The basic matter in dis- 
pute was the value of “certain lots in the 
same addition” and the excluded testimony 
was positive in character, tending to prove 
-the affirmative fact that the lots had value 
and refuting the Government’s evidence that 
the lots were worthless. 

It is also argued that the Court committed 
prejudicial error when it excluded testimony 
relating to the rates and practices of other 
finance companies. In particular the offers 
of proof indicated that GMAC rates were 
lower than those of other discount compa- 
nies and that such companies permitted 
practices inconsistent with good merchan- 
dising of automobiles. 

The case was tried on the theory that ap- 
pellants had formed a conspiracy in restraint 
of the dealers’ interstate trade and com- 
merce. The Government introduced evidence 
showing the existence of the conspiracy, the 
purpose and object to monopolize the finance 
business, and the means adopted to carry 
out the conspiracy. The appellants adduced 
evidence tending to refute the evidence of 
the Government, but the jury resolved: the 
conflict against the appellants. The evidence 
disclosing the intimate relation between 
finance and commerce was not disputed. 

Such was the. nature and object of the 
conspiracy that by its necessary operation, 
as clearly evidenced by the overt acts of 
coercion and discrimination, it would direct- 
ly and. unduly impede and burden the inter- 
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state trade and: commerce of the dealers in 
General Motors cars. In the nature of things 
the finance restrictions would inevitably op- 
erate to limit the number of General Motors 
cars purchased and sold by the dealers, af- 
fect the dealers’ ability to secure cars, hinder 
the movement of these cars generally, dis- 
criminate against dealer-purchasers and re- 
tail purchasers of these cars, and cause 
hardships to the dealers and to retail pur- 
chasers who could not or would not use the 
GMAC service. 

We are convinced that the offered evidence 
was not logically relevant to any of the 
controverted issues in the case and_ hence 
was properly excluded. Manifestly the evi- 
dence related more to the possible motives 
or reasons inspiring the conspiracy, than to 
the effect which the imposition of the finance 
restrictions would have on the dealers’ com- 
merce in General Motors cars. When per- 
sons conspire to impose a direct restraint 
on interstate commerce, benevolent motives 
or the activities of third parties do not save 
them from criminal prosecution for viola- 
tion of the Sherman law. See U. S. wv. 
Socony-Vacuum Oil Co., supra. 


[Third Party Activity No Justification] 


Consequently, the inadmissibility of the 
offered evidence may be grounded on the 
theory that the activities of third parties 
cannot justify the defendants’ violation of 
law. See Hills Brothers v. Federal Trade 
Commission, 9 F. (2d) 481, 485. Or inad- 
missibility may be grounded on the theory 
that evidence of benevolent motives or good 
intention is immaterial where the operation 
of the conspiracy, and the specific acts and 
things done pursuant thereto, necessarily 
result in a direct restraint of interstate 
commerce. U. S. v. Patten, supra, 543. 


During the course of the trial the appel- 
lants introduced evidence tending to show 
that the inspiration or motivation for their 
financing activities was the protection of 
GMC, General Motors dealers and the buy- 
ing public from evils inherent in uncontrolled 
financing of car sales. There was also evi- 
dence bearing on the reasonableness of 
GMAC rates, while at various times testi- 
mony pointing to the relative superiority of 
GMAC rates and terms crept into the rec- 
ord. In this sense much of the refused testi- 
mony was cumulative in character and it 
follows that the exclusion of such testimony, 
even if not wholly irrelevant to the issues, 
was a matter within the Court’s discretion. 

The appellants cite Chicago Board of Trade 
v. U. S., 246 U. S. 231, 238, as authority for 
their contention that the offered evidence 
was admissible. In that case evidence of 
intent was material, for the Government had 
not shown the actual or probable effect of 
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the restraint upon interstate commerce. 
Consequently, the evil believed to exist, the 
reason for adopting the particular remedy, 
might have helped the court “to interpret 
facts and predict consequences.” But in our 
case evidence of good intention, of activities 
of third parties and of benevolent motives 
would have availed the appellants nothing. 
By purposely engaging in a cpnspiracy 
which necessarily operated to produce a 
direct restraint upon interstate commerce, 
they had become chargeable with intending 
that result. See U. S. v. Patten, supra, 543. 
They also reason from language in U. S. v. 
Socony-Vacuum Oil Co., supra, 217, that the 
helding in the Board of Trade case is appli- 
cable in all cases except where a price-fixing 
arrangement, as distinguished from all other 
types of restraints, is alleged and proved. 
Such reasoning finds no basis in the Socony- 
Vacuum opinion. See also the dissent, Apex 
Hosiery Co. v. Leader, supra, 517-518. 


[Motive of Restraint Immaterial] 


The appellants also objected to the exclu- 
sion of evidence relating to the nature of 
the “hectic conditions” prevailing in south- 
ern California in 1925. This evidence was 
offered for the purpose of showing that auto- 
mobile finance conditions in the Los Angeles 
area justified the position taken by the 
conference executives that dealers use GMAC 
finance facilities. The appellants were not 
justified in remedying the extremely com- 
petitive situation existing at that time by 
resort to unlawful activities. Sugar Institute 
wv, U. S., 297 U. S. 553, 599. The instant case 
is one of involuntary restrain of interstate 
commerce, direct and unreasonable, and 
hence evidence of motive or justification is 
not material. Eastern States Retail Lumber 
Dealers Ass’n v. U. S., 234 U. S. 600, 612. 
Moreover, much of the refused evidence was 
merely cumulative in character. 


[Scope of Cross-Examination] 


The appellants also complain of various 
rulings which limited, in certain particulars, 
the cross-examination of several Govern- 
ment witnesses. We have examined the in- 
stances referred to by the appellants, and 
we believe that the rulings neither affected 
matters of substance nor exceeded the dis- 
cretionary power vested in a trial court to 
limit the cross-examination to the subject- 
matters of the direct examination. 


{Absence of Prejudicial Error] 


We hold, in conclusion, that the Court did 
not commit error, certainly not prejudicial 
error, (1) in excluding the dealer testimony 
offered by the appellants, (2) in excluding 
evidence relating to the charges and prac- 


tices of other finance companies, and (3) in 
limiting the cross-examination of certain 
Government witnesses in certain particulars. 


3. Inclusion of Evidence. The appellants 
contend that the Court erred in admitting 
certain evidence offered by the Government, 
including (1) evidence of restraints prior to 
the three-year statutory period or indictment 
period which began on May 26, 1935, 
(2) evidence relating to activities of agents 
and employees of sales organizations ex- 
isting prior to the organization of GMSC on 
December 1, 1936, (3) evidence relating to 
losses sustained by dealers upon liquidation, 
(4) evidence relating to the forcing on 
dealers of cars, parts, todls and accessories, 
and (5) evidence relating to miscellaneous 
incidental matters. 


Counsel argue that the admissibility of the 
evidence in classes (1) and (2) was im- 
proper because it bore no relation to the 
conspiracy charged in the indictment. This 
argument is based on the theory that the 
interstate commerce alleged to have been 
restrained was that shipped by GMSC, 
which did not come into existence until De- 
cember 1, 1936. Appellants add that this 
case is simply one of charging them with one 
offense and convicting them of another. On 
the other hand, the Government invokes the 
doctrine of continuing conspiracy and rea- 
sons that the commerce alleged to have been 
restrained was the commerce shipped by 
GMSC after December 1, 1936 and by the 
predecessor sales agents of GMC prior to 
that date. 


Paragraph 34 of the indictment charges 
that “continuously for many years hereto- 
fore [that is, prior to May 27, 1938] * * * 
said defendants and other persons and cor4 
porations to the: Grand Jurors unknown, 
unlawfully have engaged in a conspiracy in 
restraint of the aforesaid trade and com- 
merce among the several states” in General 
Motors cars. We have shown elsewhere that 
the phrase “the aforesaid trade and com- 
merce” referred to the interstate commerce 
in General Motors cars from the factory 
through the dealers to the retail public. The 
inquiry now goes to the questions of con- 
tinuing conspiracy and of what interstate 
commerce is involved. 


The indictment charges that the defend- 
ants and other persons unknown to the 
Grand Jury conspired to restrain commerce 
in cars “continuously for many years” prior 
to the return date of the indictment. At the 
trial the Government introduced evidence 
tending to show that the conspiracy in ques- 
tion had been formed in 1925 and had con- 
tinued to the return date of the indictment 
on May 27, 1938, The Court charged the 
jurors that “The Government is permitted 
to go back indefinitely to show the con- 
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spiracy, but there can be no conviction for 
a conspiracy unless it is shown to have ex- 
isted within three years prior to return of 
the indictment, or unless acts were per- 
formed in furtherance of it within that pe- 
riod.” In addition the Court instructed them 
that “the corporate organization of these de- 
fendants has changed. * * * Some of them 
came into existence late. * * * A con- 
spiracy may vary in its membership from 
day to day * * * but every person who 
joins a conspiracy after its formation * * * 
becomes liable as a conspirator. * * *” 


It also developed in the course of the trial 


that the phrase in the indictment reading 
“other persons and corporations to the 
Grand Jurors unknown” included the former 
selling companies, their officers and em- 
ployees. Thus, prior to December 1, 1936 
these sales companies acted as the selling 
agents of GMC and after December 1, 1936 
GMSC succeeded them as the exclusive sell- 
ing agent of GMC. Moreover, prior to De- 
cember 1, 1936 the selling agents of GMC 
and their personnel engaged in activities 
connected with the conspiracy which had 
been formed in 1925, and after December 1, 
1936 GMSC and its personnel carried on the 
same or similar activities connected with the 
conspiracy. In addition, it appears that most 
of the officers and employees of the pre- 
decessor selling agencies merely transferred 
to the new corporation in 1936 and there- 
after continued the same activities com- 
plained of in the indictment. 


[Continuing Conspiracy Shown] 


To us the matter recited in the three pre- 
ceding paragraphs spells out a continuing 
conspiracy and undermines the theory that 
the commerce alleged in the indictment is 
confined to that shipped by GMSC after 
December 1, 1936. This result is inevitable 
if the indictment is read fairly and in its 
entirety, if weight is given to the words 
“continuously for many years,” and if the 
selling agencies and their personnel are in- 
cluded in the list of “other persons and cor- 
porations to the Grand Jurors unknown.” 

Hence the evidence in class (1) was pro- 
perly admissible, for it is permissible to go 
back to the statutory period to show a con- 
tinuing conspiracy. Heike v. U. S., 227 U.S. 
131; Jelke v. U. S., 255 F. 264; Scerba v. 
U. S., 61 F. (2) 1009. And it follows that 
the evidence in class (2) was properly ad- 
missible, for it related to the acts and declar- 
ations of co-conspirators made while the 
conspiracy was active. Hitchman Coal & 
Coke Co. v. Mitchell, 245 U. S. 229; Agnello 
v. U. S., 269 U. S. 20. Such evidence binds 
all the conspirators, even though the co- 
conspirators have not been indicted. Clune 
v. U. S., 159 U. S. 590; Delaney v. U. S., 263 


1 56,120 


U. S. 586. Nor can GMSC escape similar 
treatment because it joined the conspiracy 
subsequent to its formation. Marino v. U. S., 
91 F. (2) 691, 696; McDonald v. U. S., 89 F. 
(2) 128, 133. 


[Authorities Distinguished] 


The appellants rely upon U. S. v. Denicke, 
35 F. 407, and Naftzger v. U. S., 200 F. 494, 
as authority for the argument that they 
cannot be charged with one offense and con- 
victed of another. They also rely upon As- 
gill v. U. S., 60 F. (2d) 780, and U. S. v. 
Philadelphia, Reading R. R., 232 F. 953. 
These cases are inapplicable, because the 
first two deal with variance between indict- 
ment and proof and the last two relate to 
the legal sufficiency of the indictment. It is’ 
observed that there is no variance between 
the interstate commerce charged to have 
been restrained and that proved at the trial. 


[Evidence of Liquidation Losses] 


The appellants objected to the evidence in 
classes (3) and (4) on the ground that it had 
not been charged in the indictment. As a 
matter of fact; the evidence relating to losses 
upon liquidation was fully covered in para- 
graph 70 of the indictment, and the evidence 
pertaining to the forcing of unordered cars 
was admissible under paragraph 52 of the 
indictment. It is true that the forcing of 
tools, equipment and accessories was not 
specifically alleged in the indictment, but it 
is reasonable to conclude that this form of 
discrimination was sufficiently alleged in the 
catchall clause found in paragraph 34 of the 
indictment. In any event this evidence 
would have been admissible on the theory 
that the Government is not necessarily lim- 
ited in its proof in conspiracy cases to the . 
particular means alleged in the indictment. 
See U. S. v. Socony-Vacuum Oil Co., supra, 
250; Patterson v. U. S., supra, 642-643. 

The appellants objected to the evidentiary 
matters constituting class (5) on such 
grounds as hearsay, irrelevancy and imma- 
teriality. Illustrative of this evidence is that 
in the form of certain exhibits which con- 
tained statements by GMAC field repre- 
sentatives to their superiors. They found 
this evidence particularly objectionable as 
hearsay, since the field men making the re- 
ports were not called to identify them. Yet 
these reports were admissible under 28 
U.S. C. § 695, 49 Stat. 1561, as recorded acts 
or transactions made in the regular course 
of business. 

Most of the errors assigned in connection 
with this class of evidence were not argued, 
and the appellants admitted that none of the 
miscellaneous matters were prejudicial in 
and of themselves, reasoning however that 
their cumulative weight might “very well 
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have had a profound effect on the jury.” 
Our consideration of this evidence, treated 
either in isolation or in its entirety, leads to 
the conclusion that admissibility was not 
improper and that the appellants could not 
possibly have been prejudiced or injured by 
its presence in the record. 


4. Jury Instructions. Appellants insist that 
the Court erred in (1) rejecting a compact 
group of requested instructions tendered 
prior to submission of the case to the jury, 
in (2) failing to clarify for the jury the basic 
issue of restraint in interstate commerce, in 
(3) refusing to charge as requested on mat- 
ters relating to the power of the appellants 
to restrain the trade in General Motors cars, 
and in (4) refusing to strike from its charge 
a statement illustrating that the character of 
the restraint rather than the amount of com- 
merce involved is the criterion of reasonable- 
ness under the Sherman Act.* ; 


At the close of the trial the Government 
and the defense submitted written requests 
for instructions. In fact the appellants pre- 
sented the Court with a document containing 
some 223 requested charges and covering 91 
typewritten pages. The Court rejected the 
requests as a whole and charged the jury 
in simple narrative style. In this connection 
the Court explained that it refrained “except 
as a last resort, always, from giving to the 
jury formal charges which become so in- 
volved in legal language and legal terms as 
to be of little aid to the jury.” After deliv- 
ering the charge the Court requested the 
parties to point out errors or omissions, if 
any. This the appellants proceeded to do, 
and all specific explanations, corrections or 
instructions were granted except specific re- 
quests (3) and (4) above. 

In preparing his charge to the jury a trial 
court may find some comfort in suggestions 
and requests offered by the parties, but in 
the end the form the charge assumes, the 
contents thereof and the manner of its de- 
livery are matters solely within the discre- 
tion of the court. Nor does a failure to read 
or to consider offered instructions, necessar- 
ily result in an improper charge upon which 
injury may be based. It would appear there- 
fore that a trial court is not obligated to go 
through all the requests and offered instruc- 
tions in order to see whether they have been 
covered in his charge. Especially is this 
true where the offered instructions are nu- 
merous and where the parties are given an 


4 Assigned error (3) relates to a refusal to 
charge the jurors that “if they find that the 
defendant corporations together constitute a 
single cooperative enterprise, in the course of 
which defendant corporations do not compete 
with one another, that there is and can be no 
unlawful agreement among them to restrain 
trade and commerce among the states, in auto- 
mobiles.”’ 


adequate opportunity to point out specific 
errors and omissions and to make requests 
for specific additional charges. This view 
was taken in Hamburg-American Steam 
Packet Co. v. U. S., 250 F. 747, and we en- 
dorse and accept as pertinent here the lan- 
guage used in page 769 of that opinion. 
Certainly the explanation given by the Court 
for his rejection of the requested instructions 
is very plausible and the action taken in the 
whole matter is fully consistent with judicial 
propriety. We are satisfied that assigned 
error (1) need not be given further consid- 
eration. 

The charge to the jury has been condensed 
and discussed in part A, and we do not in- 
tend at this time to repeat what was said 
there. It is necessary, however, in connec- 
tion with assigned error (2), to observe that 
the complete charge consisted of an original 
charge and of a supplemental charge. We 
are inclined to agree with the appellants that 
the Court had failed in the original charge 
to clarify for the jury the issue of restraint 
of interstate commerce. In any event, the 
jury soon requested further instruction on 
that very issue, and in the supplemental 
charge this issue was elucidated upon and 
clarified. We think that the whole charge, 
considered in its entirety, served its purpose 
admirably and presented the case fairly and 
accurately. In fact, we can only conclude 
by saying that the conduct of the Court in 
this important phase of the trial was excep- 
tionally fair to both sides and deserves praise 
and commendation rather than complaint. 


The specific charge requested by the ap- 
pellants which constitutes assigned error 
(3) and is quoted in full in footnote 4, 
amounted in practical effect to a request 
that the jury be directed to find the appel- 
lants legally impotent to restrain the trade 
and commerce in General Motors cars. It 
has been shown as a matter of law that the 
appellants are separate entities, even though 
as a matter of economics they may constitute 
a single integrated enterprise, and that they 
are not impotent to restrain the trade and 
commerce of the dealers in General Motors 
cars. Consequently, the Court was not 
obliged to give such instruction. 


Nor do we believe that it was error to 
refuse to strike the statement quoted in foot- 
note 4. The story of the two Indiana farm- 
ers was given to illustrate the proposition 
that the character of the restraint and not 


Assigned error (4) relates to a refusal to 
strike the following statement from the charge 
to the jury: “If a group of Indiana farmers, 
or two Indiana farmers, should stop a truck 
coming from Illinois loaded with corn because 
they did not want any Illinois corn in Indiana 
and prevent its entry, that is an unreasonable 
interference with interstate commerce, although 
it involves only one truckload of corn.” 
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the volume of commerce restrained, was the 
proper yardstick under the Sherman Act. 
This story was preceded by a paragrap! 
stating that “we are not necessarily limiteu 
in our solution of this question by the amount 
of commerce involved,” and immediately 
followed by a paragraph charging that “It 
is not a question of size when you come to 
determine whether a thing is reasonable or 
not. Size or quantity may be one oi the 
elements that you may consider, but whether 
a thing is unreasonable depends upon the 
character of the acts proved.” In this re- 
gard the Court’s charge is supported by 
U. S. v. Socony-Vacuum. Oil Co., supra, 225, 
footnote 59; Apex Hosiery Co. v. Leader, 
supra, 485. Certainly we do not attach any 
peculiar significance or enduring conse- 
quence to the illustration because of its 
“homespun nature,” as apparently the appel- 
lants do, nor do we deem it reasonable at 
all to attribute to the example any quality 
of prejudice. 

We conclude that the Court committed no 
error either in its specific charges to the jury 
or in its refusal to charge as requested. 

5. Other Matters. It is further contended 
that the Court erred in denying certain mo- 
tions made by the appellants before, during 
and after the trial. In particular the as- 
signed errors relate to (1) the demurrer to 
the indictment, (2) the motion for a bill of 
particulars, (3) the motion to dismiss at the 
close of the Government’s opening state- 
ment, (4) the motion for a directed verdict 
and (5) the motion for a new trial. 


In part A we discussed at great length ‘he 
fundamental theory of the prosecution, and 
included therein a consideration of the in- 
dictment, which consists of 72 paragraphs 
and goes into detai! with respect to the mat- 
ters charged and how they were to be ac- 
complished. In part B we related the evidence 
contained in the record. In part C we dem- 
onstrated the sufficiency of the evidence. In 
part D we showed that the facts alleged in 
the indictment and proved in the course of 
the trial, stated a cause of action under the 
Sherman law. 


Appellants demurred to the indictment 
generally because of legal insufficiency and 
specially because of indefiniteness and un- 
certainty, and complained of the refusal to 
grant a bill of particulars because of the 
large number of transactions between the 
appellants and General Motors dealers. The 
demurrer was properly overruled and the 
motion for particulars was properly denied, 
for the reasons appearing in the preceding 
paragraph. No more need be said in con- 
nection with these points except that the 
indictment fully and expressly set forth all 
the elements necessary to constitute the of- 
fense and sufficiently apprised the appellants 
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of what they would be prepared to meet. 
Obviously the sufficiency of the evidence 
described in part C disposes of the motions 
for directed verdict, and we are convinced 
there was no error in refusing to dismiss the 
indictment at the close of the Government’s 
opening statement. 


[Alleged Inconsistency of Verdict] 


The jury convicted the appellants, but ac- 
quitted the individual defendants. It is well 
settled that corporations may violate the 
Sherman law by forming a conspiracy in 
restraint of interstate commerce, but it is 
fundamental that they could do this only 
through individual agents. As their last 
ground of appeal the appellants assert that 
the verdict was inconsistent, and contend 
that the Court should have granted a new 
trial. 


We can not understand how the jury could 
have acquitted all of the individual defend- 
ants. As a matter of logic, reconciliaion 
between the verdict of guilt and verdict of 
acquittal is impossible. Perhaps an explana- 
tion may be constructed on the jury charge 
that “You have a right in considering this 
cause to find all the defendants guilty, to 
find them all not guilty. You have a right 
to find part of them guilty and part of them 
not guilty.” 

There is authority holding that a corpora- 
tion may be convicted of unlawful conspiracy 
despite the acquittal of persons through 
whom it could have conspired and without 
whom the success of the conspiracy would 
have been impossible. U.S. v. Austin-Bagley 
Corp., 31 F. (2) 229. It is arguable that the 
individuals acquitted in that case did not 
exhaust the list of agents who had been 
indicted, and that the acquitted agents were 
not necessary to the existence of the con- 
spiracy even though they were indispensable 


_to the execution of the conspiracy. How- 


ever, the language of the opinion does not 
appear to turn the case on the argument just 
advanced, nor do we think the case should 
so be turned. 


The question on review should not be 
whether the verdict against the corporations 
is consistent with the acquittal of the indi- 
viduals. Rather it should be whether the 
conviction is consistent with the evidence. 
In other words, we believe that the acquittal 
of the officers and agents, even if they had 
been the only persons through whom the 


‘corporations could have acted, should not 


operate without more to set aside the verdict 
against the corporations. Nor do-we attach 
significance to the argument that the prob- 
lem of inconsistent verdict in the instant 
case presents a different problem than that 
when the verdicts upon two counts are in- 
consistent. See Dunn v. U. S., 284 U. S. 390, 
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393; U. S. v. Meltzer, 100 F. (2) 739, 741. In 
fact we believe that’ the same rule is ap- 
plicable, that consistency in a verdict is not 
required, and that the language in the Aus- 
tin-Bagley case supra tends in that very di- 
rection. 

In any event it is conceded that although 
a corporation acts only through its agents, 
their indictment is not a condition precedent 
to prosecution against the corporation. The 
appellants insist, however, that in this case 
the individual defendants- did in fact ex- 
haust the list of agents and officers who 
could have been responsible for the acts and 
policies of the corporation, and that hence 
“their acquittal must mean that no agent 
acted unlawfully in behalf of the appellants.” 
On this phase of the matter the following 
observations are relevant. The loss of the 
individual defendants was not fatal to the 
indictment as it charges that there were 
other persons to the grand jurors unknown 
who participated in the conspiracy. And at 


the trial it developed that the unnamed co- 
conspirators included a large number of of- 
ficers and agents in addition to those named, 
who were also responsible for the acts and 
policies of the corporations convicted. It is 
apparent, therefore, that the acquittal did not 
exhaust the list of agents who could have 
been and were responsible for the acts and 
policies of the appellants. 

In substance the appellants seek to make 
a case for setting aside the verdict on what 
appears to be either jury mistake or jury 
leniency operating to their advantage. We 
hold that the Court’s action in denying the 
motion for a new trial was proper and lay 
safely within the boundaries of sound judi- 
cial discretion. 


[Conclusion] 


This concludes our disposition of the 
grounds on appeal. The judgment of con- 
viction is affirmed. 


[7 56,121] United States of America v. E. L. Bruce Company, Inc., J. E. Higgins 
Lumber Company, White Brothers, Inlaid Floor Company, Strable Hardwood Company, 
Clifford E. Coates, John S. Ferraro, Alfred J. Bowman, J. E. Higgins, Jr., Cecil S. Lean, 


Frank O’Connor, Charles A. Koenig, B 


E. Bryan. 


United States District Court for the Northern District of California, Southern 
Division. Civil No. 21783 W. February 14, 1941. 


Upon the consent of all parties a decree is entered in civil proceedings under the 


Sherman Anti-Trust Act perpetually enjoining the defendants from combining to fix prices 
or regulate the distribution of hardwood flooring, from participating in price fixing con- 
ferences or methods, from inducing manufacturer discrimination against dealers, distrib- 
utors or purchasers, from compiling, publishing, or enforcing compliance with any basic 
price schedule, and from allocating sales or markets. 


Thurman Arnold, Assistant Attorney General, Frank J. Hennessy, United States 
Attorney for the Northern District of California, Southern Division, Post Office Building, 
San Francisco, California, Tom Clark and Charles C. Pearce, Special Assistants to the 
Attorney General, for the Plaintiff. 

Walter A. Dold, Monadnock Building; Heller, Ehrman, White & McAuliffe (Jerome 
B. White), Nevada Bank Building; Linforth, Cannon & Miller (Jesse H. Miller), de Young 
Building; Carl H. Allen, Merchants Exchange Building, all of San Francisco, California, 
for the Defendants. 


Before WELSH, District Judge. 
Consent Judgment 
WELsH, D. J.: This cause came on to be 


having consented in writing to the making 
and entry of this decree; 


heard on this 14th day of February, 1941, 
the complainant being represented by Frank 
J. Hennessy, United States Attorney for the 
Northern District of California, Southern 
Division, and Tom C. Clark and Charles C. 
Pearce, Special Assistants to the Attorney 
General, and the defendants being repre- 
sented by their counsel, and said defendants 
having appeared voluntarily and generally 
and having waived service of process, and 


[Adequacy of Remedy] 


And it appearing to the Court that this 
judgment will provide suitable relief con- 
cerning the matters alleged in the complaint 
herein; and it further appearing that by 
reason of the aforesaid consent of the par- 
ties, it is unnecessary to proceed with the 
trial of the cause or.to take testimony therein 
or to make any adjudication of the: facts; 
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Now, Therefore, upon motion of com- 
plainant and upon the consent of all parties 
hereto and without taking any testimony or 
evidence, it is hereby , 


Ordered, Adjudged, And Decreed: 


I. That this Court has jurisdiction of the 
subject matter of this action as alleged in 
the complaint herein and of all persons and 
parties herein. 


[Basis of Action] 


II. The complaint herein states a cause 
of action against all of the defendants under 
the Act of Congress approved July 2, 1890, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,” (26 Stat. 209) commonly known 
as the Sherman Act, and the acts amenda- 
tory thereof and supplemental thereto. 


[Definitions] 


III. The term “hardwood flooring” as 
used in this decree means strips of oak and 
maple wood, cut to various sizes and used 
as flooring in dwellings and other types of 
construction. The term “national manu- 
facturers” as used in this decree signifies 
those companies, associations, firms, or indi- 
viduals which manufacture hardwood floor- 
ing by milling from raw materials, to-wit: 


oak and maple timber, and which distribute. 


said hardwood flooring in interstate com- 
merce to wholesale and retail outlets located 
in various States of the United States, and 
which sell, ship, and deliver said hardwood 
flooring in interstate trade and commerce 
into the San Francisco Bay Area. The 
term “hardwood flooring dealers” as used 
in this decree means those companies, firms, 
or individuals which, as wholesalers, pur- 
chase hardwood flooring from the national 
manufacturers thereof for resale to hard- 
wood flooring contractors and others de- 
sirous of purchasing such hardwood flooring 
at retail. The term also means such com- 
panies, firms, or individuals as act as 
agencies or representatives of the national 
manufacturers in such retail sales. The 
term “hardwood flooring contractors” as 
used in this decree means those companies, 
firms, or individuals which have secured the 
requisite state and local licenses lawfully 
to engage in the installation, alteration, and 
repair of hardwood floors, and which pur- 
chase hardwood flooring from the hard- 
wood flooring dealers. 


[Application of Decree] 


IV. This decree is directed to and shall 
bind each of the defendants named in the 
complaint herein, their respective officers, 
directors, trustees, agents, employees, and 
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or enforcing uniform rules, 


all persons acting or authorized to act on 
their behalf, and is likewise directed to and 
shall bind any and all corporations, partner- 
ships, associations, and individuals who 
hereafter may succeed to or acquire, di- 
rectly or indirectly, in whole or in part, the 
ownership or control of the hardwood floor- 
ing business of any defendant. 


[Prohibited Activities] 


V. That the defendants and each of 
them, and all of their respective officers, di- 
rectors, trustees, agents, servants, employees, 
and all persons acting under, through, by, 
or in behalf of them or any of them, or 
claiming so to act, be and they hereby are 
perpetually enjoined, restrained, and pro- 
hibited from engaging in, pursuing, continu- 
ing, carrying out or extending, directly or 
indirectly, expressly or impliedly, any com- 
bination or conspiracy to restrain interstate 
trade and commerce in hardwood flooring 
in violation of the aforesaid Act of Congress 
as alleged in the complaint herein; from en- 
tering into, pursuing, or carrying out by any 
means whatsoever any other combination 
or conspiracy of similar character or effect; 
from combining, conspiring, or agreeing 
among themselves or with others, directly 
or indirectly, to do or engage in any of the 
following acts and practice and from doing 
or engaging in any such acts and practices, 
as follows: 


[Price Fixation] 


(a) Raising, lowering, fixing, establish- 
ing, maintaining, or stabilizing the prices 
charged for hardwood flooring; 


[Distribution Regulation] 


(b) Formulating, adopting, maintaining, 
regulations, 
practices, or policies governing the distribu- 
tion, purchase or sale of hardwood flooring; | 


(c) Preventing, suppressing, or restrain- 
ing any hardwood flooring dealer, distribu- 
tor, contractor, or purchaser of hardwood 
flooring from purchasing, selling, receiving, 
or distributing the same; 


[Price Conferences] 


‘ (d) Sponsoring, calling, holding, attend- 
ing, or participating in any meeting or con- 


‘ference for the purpose of raising, lowering, 


fixing, establishing, maintaining, or stabiliz- 
ing the price of hardwood flooring; 


[Bid Depositaries] 


(e) Sponsoring, establishing, maintaining, 
operating or participating in the operation 
of any system, scheme, plan, device, or pro- 
gram for depositing, filing, or exchanging 
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among themselves or with others bids, in- 
voices, quotations, price lists, statistics, or 
prices of hardwood flooring which has the 
purpose or effect of fixing, raising, lowering, 
establishing, maintaining, or stabilizing the 
sale price of hardwood flooring; or having 
the effect of restricting or impairing the 
free choice of any bid awarding authority 
or agency in selecting a bona fide competi- 
tive bid on any proposal, order, or project; 


[Price Information] 


(£) Exchanging or disseminating, either 
orally or in writing, any information con- 
cerning future prices of hardwood flooring; 


[Advisory Service] 


(g) Recommending, advising, or suggest- 
ing the raising, lowering, fixing, maintain- 
ing, or stabilizing of prices of hardwood 
flooring; 

[Dealer Discrimination] 


(h) Persuading, forcing, or in any man- 
ner inducing any hardwood flooring manu- 
facturer, distributor, broker, or other agents, 
to discriminate against any hardwood floor- 
ing dealer, distributor, or purchaser with re- 
spect te purchases, sales, prices, charges, 
terms, or conditions of sale of hardwood 
flooring; 


[Price Schedules] 


(i) Compiling, publishing, subscribing to, 
following or enforcing compliance with any 
standard, average, basic or group price, 
price list, schedule, or bulletin which recom- 
mends or provides for uniform prices, dif- 
ferentials, minimums, discounts, rebates, 
concessions, or exchange prices with respect 
to the distribution, purchase, or sale of hard- 
wood flooring; ie a es 

(j) Setting up, establishing, maintaining, 
contributing to or participating 1n any con- 
fidential or secret system, scheme, or plan 
for reporting data or statistics as to pur- 
chases, sales, past prices, orders or deliveries 
of hardwood flooring, which data and 
statistics are not publicy disseminated or 
otherwise available to any interested person; 


[Sale Restriction] 


(k) Artificially or arbitrarily allocating or 
apportioning or in any manner arbitrarily 
restricting sales of hardwood flooring; 


[Customer Allocation] 
(1) Artificially or arbitrarily allocating 
customers or markets or marketing terri- 
tories in the sale of hardwood flooring. 


[Compliance Investigation] 

VI. For the purpose of securing compli- 
ance with this decree, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on the written 
request of the Attorney General or an As- 
sistant Attorney General, and on reason- 
able notice to the defendants be permitted 
(1) reasonable access during the office hours 
of the defendants to all books, ledgers, ac- 
counts, correspondénce, memoranda, and 
other records and documents in the posses- 
sion or under the control of the defendants, 
relating to the matters contained in this 
decree, (2) subject to the reasonable con- 
venience of the defendants and without 
restraint or interference from them, to inter- 
view officers or employees of the defendants 
regarding any such matters; and the de- 
fendants on request of the Attorney Gen- 
eral or an Assistant Attorney General shall 
submit such reports in respect to any such 
matters as may from time to time be rea- 
sonably necessary for the proper enforce- 
ment of this decree; provided, however, that 
information obtained by the means per- 
mitted in this paragraph shall not be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the De- 
partment of Justice except in the course of 
legal proceedings in which the United States 
is a party or as otherwise required by law. 


[Retention of Jurisdiction] 


VII. Jurisdiction of this cause is hereby 
retained for the purpose of enabling any of 
the parties to this decree to apply to the 
Court at any time (upon due and reason- 
able notice to the adverse party or parties) 
for such further orders and directions as 
may be necessary or appropriate for the 
construction of or the carrying out of this 
decree, for the modification thereof, for the 
enforcement of compliance therewith, and 
for the punishment of violations thereof. 


[Effective Date] 
VIII. This decree shall be effective from 
the date of the entry hereof. 
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[] 56,122] United States of America v. West Coast Lumbermen’s Association, et al. 


United States District Court for the Southern District of California. Civil No. 1488-Y. 
April 16, 1941. 

Upon the consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act permanently enjoining defendant lumber companies from combining to 
limit production or tp fix prices of sawn and planed lumber, manufactured from Douglas 
fir, West Coast hemlock, Western red cedar, Port Orford cedar, and Sitka spruce, from 
controlling shipping agencies for such lumber, fixing rebates, regulating delivery, induc- 
ing official insistence upon particular grade-marks, disseminating or compiling statistical 
information to further prohibited practices, promoting uniform cost accounting by manu- 
facturers, acquiring surpluses to stabilize prices, and requiring the establishment of a non-. 
discriminatorily operated grading bureau. 


Thurman Arnold, Assistant Attorney General, Wm. Fleet Palmer, United States At- 
torney for the Southern District of California, Tom C. Clark and Harold F. Collins, Spe- 
cial Assistants to the Attorney General, for the Plaintiff. 


Charles H. Paul, for the Defendants, West Coast Lumbermen’s Association, Colum- 
bia Valley Lumbermen’s Association, Willamette Valley Lumbermen’s Association, inter- 
coastal Lumber Distributors Association, American Mill Company, The Booth-Kelly 
Lumber Company, Bradley-Woodard Lumber Company, Carlton Manufacturing Com- 
pany, Coos Bay Logging Company, Corvallis Lumber Company, Crossett Western 
Company, Deep River Logging Company, Defiance Lumber Company, Dickman Lumber 
Company, DuBois Lumber Company, DuBois-Matlack Lumber Company, Eclipse Mill 
Company, Fischer Lumber Company, Inc., Foster Mills, Inc., Gange Lumber Company, 
Gardiner Lumber Company, Grays Harbor Lumber Company, Henry Mill & Timber 
Company, William Hulbert Mill Company, ‘Ingham Lumber Company, B. F. Johnson 
Lumber Company, Kingsley Lumber Company, Lewis Lumber Company, The Long-Bell 
Lumber Company, Moore Mill & Lumber Company, Morrison Mill Company, Mountain 
Lumber Company, Mutual Lumber Company, Nettleton Lumber Company, Olympic 
Hardwood Company Mill #2, Oregon-American Lumber Corporation, Pacific National 
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Lumber Company, Polson Logging Company, Portland Lumber Mills, Prouty Lumber & 
Box Company, Robinson Manufacturing Company, The Row River Lumber Company, 
St. Paul & Tacoma Lumber Company, Silver Falls Timber Company, Smith Wood- 
Products Company, Southeast Portland Lumber Company, Springer Mili Company, Stim- 
son Mill Company, Tumwater Lumber Mills Company, Van Vleet Lumber Company, 
Walton Lumber Company, Westfir Lumber Company, West Oregon Lumber Company, 
The Westport Lumber Company, White Star Lumber Company, Willamette Valley Lumber 
Company, Winchester Bay Lumber Company, W. A. Woodward Lumber Company, 
E. K. Wood Lumber Company, Youngs Bay Lumber Company. 


Horton & Horton (Wm. L. Horton), for the Defendant, Lumber & Allied Products 


Institute. 


Ryan, Askren & Mathewson (W. D. Askren), for the Defendants, Mumby Lumber 
& Shingle Company, Simpson Logging Company. 


Lillick, Geary, McHose & Adams (Reid R. Briggs), for the Defendant, Pope & Tal- 


bot Lumber Company. 


A. W. Clapp, W. E. Heidinger, Cosgrove & O’Neil, Roscoe C. Andrews, for the 
Defendants, Washington Veneer Company, Weyerhaeuser Timber Company, Willapa 
Harbor Lumber Mills, Inc., White River Lumber Company. 


Before Hotuzer, District Judge. 


[Consent Decree] 


Ho.uzer, D. J.: This cause came on to be 
heard on this 16th day of April, 1941, the 
complainant being represented by Tom C. 
Clark and Harold F. Collins, Special Assist- 
ants to the Attorney General, and the 
defendants being represented by their re- 
spective counsel, said defendants having 
appeared generally and having waived serv- 
ice of process. 

It appears to the Court that the defend- 
ants have asserted and do assert their inno- 
cence of any violation of law, but have 
consented in writing to the making and 
entering of this decree upon condition that 
neither such consent nor this decree shall 
be evidence, admission, or adjudication that 
the defendants have violated any law of the 
United States. 


[Adequacy of Remedy] 


It further appears to the Court that, by 
reason of the aforesaid consent of the par- 
ties, it is unnecessary to proceed with the 
trial of the cause or take testimony therein 
or that any findings of the facts be made. 

Now, therefore, without taking any testi- 
mony or evidence and without making any 
findings of fact and in accordance with said 
consent, it is hereby 


Ordered, Adjudged, and Decreed That: 


I. The Court has jurisdiction of the par- 
ties to this decree; and for the purposes of 
this decree and proceedings for the enforce- 
ment thereof, and for no other purpose, the 
Court has jurisdiction of the subject matter 
hereof, and the complaint states a cause 
of action against said defendants, and each 
of them, under Section 1 of the Sherman 
Antitrust Act (U.S. C. Title 15, Section 1). 


[Definitions] 


IJ. For the purposes of this decree, the 
term “lumber” means the product. of the 
saw and planing mill not further manufac- 
tured than by sawing, resawing, and pass- 
ing lengthwise through a standard planing 
machine, cross-cutting to length and work- 
ing, including pre-cut framing, or other 
lumber cut to exact lengths; and the term 
“manufacturer” shall mean manufacturer of 
such lumber. The provisions of this decree 
shall apply only to lumber manufactured 
from trees of the following species: Doug- 
las fir, West Coast hemlock, Western red 
cedar, Port Orford cedar, and Sitka spruce, 
which are grown in the States of Wash- 
ington, Oregon, and California. 


[Order] 


Ill. The defendants, their members, di- 
rectors, officers, agents, and employees, 
their successors and all persons acting un- 
der, through, or for defendants or their 
successors, or any of them, be and they 
hereby are perpetually enjoined and re- 
strained from agreeing, combining, or con- 
spiring among themselves or with any 
other individual, association, or corporation 


[Limitation of Production] 


(a) To limit, curtail, or determine the 
amount of lumber of any size or kind to 
be produced, manufactured, or sold during 
any indicated period of time; 

(b) To promote or secure the limitation, 
curtailment, or other determination of the 
volume of production, manufacture, or sale 
of lumber; 

(c) To recommend a limitation of produc- 
tion or sale of lumber or assign production, 
manufacture, or sales quotas to individual 
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manufacturers or processors or groups of 
manufacturers or processors of lumber; 

(d) To formulate, promote, or participate 
in any plan for the allocation of business 
to individual manufacturers or groups of 
manufacturers of lumber; 


[Price Fixation] 


(e) To raise, lower, fix, establish, main- 
tain, or stabilize the price of lumber; 

(f) To promote or secure the raising, 
lowering, fixing, establishing, maintaining, 
or stabilizing of the amount of production 
or of the price of lumber, or to disclose to 
competitors invoices as to individual trans- 
actions or any data as to individual sales 
to named customers or information as to 
the amount of production or shipments of 
lumber by any individual manufacturers; 

(g) To place in effect, endorse, partici- 
pate in, or carry out any system, plan, state- 
ment, or policy which is designed to or does 
designate or control the channels or agen- 
cies through or by means of which lumber 
shall be sold or shipped; 


[Sale Regulation] 


(h) To restrict or attempt to restrict the 
sale or distribution of lumber to any par- 
ticular class or classes of purchasers; 


[Discount Fixation] 


(i) To raise, lower, fix, establish, maintain 
or stabilize the discounts, rebates, or com- 
missions allowed with respect to the sale 
of lumber; ' 


[Delivery Restriction] 


(j) To refuse to quote on or sell lumber 
to purchasers on an f.o.b. mill basis, or to 
deny purchasers the right to specify the 
point of delivery or the means or method 
of transportation to be used in moving 
lumber from manufacturer to ultimate des- 
tination, or to distribute or use agreed or 
arbitrary or merely average shipping 
weights in calculating delivery charges en- 
tering into delivered prices for lumber, or 
to compute freight from designated basing 
points; 

(k) To sponsor, participate in, raise, 
lower, publish, fix, establish, maintain, or 
Stabilize price differentials, working charges, 
or amounts to be included in or deducted 
from the prices charged for lumber; or to 
agree upon or publish or distribute any 
economic or basic price list or basic or 
standard discount sheet; or to publish or 
distribute any standard sales and shipping 
practices except in a form approved by the 
plaintiff or this Court; 
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[Influencing Public Agencies] 


(1) To advise, recommend, or induce pub- 
lic authorities to establish by law or ad- 
ministrative regulation any preference or 
requirement for the use of a particular des- 
ignated grade-mark or inspection certificate 
upon lumber, or to advise, recommend, or 
induce any specifier or purchaser to require 
the exclusive use of any particular desig- 
nated grade-mark or inspection certificate 
upon lumber; provided that nothing con- 
tained herein shall forbid efforts to persuade 
public authorities, specifiers, or purchasers 
to give preference to lumber identified by 
the grade-marks or certificates of inspection 
agencies whose competency and adequacy 
in rendering inspection service shall be de- 
termined by such impartial bureau, commit- 
agency as may be _ hereafter 
established or designated with approval of 
Court. 


[Prohibited Reports] 


(m) To gather, compile, or disseminate 
information or statistics as to the volume of 
production or shipment by members of the 
lumber industry, the prices or mill realiza- 
tions derived from actual prices which lum- 
ber brought in past transactions, stocks on 
hand, orders on hand, cost of transportation, 
past charges for particular grades, sizes, or 
dressings, or other information pertaining 
to the condition or operation of the indus- 
try, including data for any of the following 
statistical and economic reports: 


(1) Weekly lumber barometers showing 
the previous week’s production, orders, 
shipments, stocks, and unfilled orders, by 
market classifications, including barometers 
for individual species; 


(2) Monthly summaries of industrial 
facts, including the above data on a monthly 
basis and extended proportionately to cover 
the entire industry, together with the 
weighted average price received on lumber 
shipments, by the manufacturers reporting 
this information, without identification as to 
individual manufacturers; 


(3) A bona fide estimate of the probable 
consumption of lumber, provided such esti- 
mate is made by the lumber survey com- 
mittee of the Department of Commerce or 
by the officers or a committee of West 
Coast Lumbermen’s Association, is for a 
succeeding period of not less than three (3) 
months, is simultaneously available to all 
manufacturers and to the public, and is 
made in a manner and form not enjoined 
by or inconsistent with any other provi- 
sion of this decree; 

(4) Monthly reports on employment; 

(5) Monthly reports on weighted aver- 
age prices received, by rail, cargo, and 
combination mills respectively; 
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_ (6) Reports at weekly or other longer 
intervals as to prices received in actual past 
sales for stated species and items of lum- 
ber, not identified as to the manufacturer 
or purchaser and not consisting merely of 
industry averages; 


_ (7) Reports at weekly or other longer 
intervals as to the aggregate unsold stocks 
of stated species and items of lumber, with- 
out identification as to the stocks held by 
individual manufacturers; 


(8) Reports at monthly~intervals on dis- 
tribution of lumber shipments by states and 
countries; 
unless all such information and statistics, 
including the several reports described in 
sub-sections 1 to 8 inclusive of this para- 
graph, are readily, fully, and fairly avail- 
able to the lumber trade generally at the 
time of their initial dissemination and are 
in a form which is not forbidden by any 
other provision of this decree and which 
does not disclose to competitors informa- 
tion as to the amount of production or 
shipments of lumber by any individual 
manufacturer, or invoices as to individual 
transactions, or data as to individual sales 
to named customers; 


{Accounting Methods] 


(n) To promote the use of uniform cost 
accounting principles by manufacturers, or 
to gather, compile, or disseminate informa- 
tion as to actual costs of lumber produc- 
tion, or of any stage, part, or process in 
lumber production, or as to actual cost, 
methods of application, and results obtained 
in the use of particular manufacturing, sea- 
soning, or processing methods, formulas, or 
types of equipment in such manner or form 
as discloses the cost to individual manu- 
facturers or merely industry averages. 


[Prohibited Informational Service] 


IV. The defendants, their members, di- 
rectors, officers, agents, and employees, 
their successors and all persons acting un- 
der, through, or for defendants, or their 
successors, or any of them, be and they 
are hereby individually and perpetually en- 
joined and restrained from engaging in any 
of the following specific acts and practices; 

(a) Collecting, compiling, or utilizing 
data respecting production, manufacture, 
sales, orders, shipments, deliveries, or prices 
of manufacturers for the purpose of violat- 
ing any provision of paragraph III hereof; 

(b) Distributing or disseminating any 
data collected or compiled respecting pro- 
duction, manufacture, sales, orders, ship- 
ments, deliveries, or prices of manufacturers 
for the purpose of indicating whether manu- 
facturers, or anv of them, are cooperating 


in Carrying out any of the activities prohib- 
ited by paragraph III hereof; 

(c) Presenting or discussing at meetings 
or by correspondence, or otherwise, data 
relating to production, manufacture, sales, 
orders, shipments, deliveries, or prices for 
the purpose of cooperating in carrying out 
any of the activities prohibited by para- 
graph III hereof; 


[Audits] 


(d) Examining or auditing records or 
accounts of manufacturers relating to pro- 
duction, manufacture, sales, orders, ship- 
ments, deliveries, or prices for the purpose 
of determining whether manufacturers, or 
any of them, are cooperating in carrying 
out any of the activities prohibited by para- 
graph III hereof; 


[Surplus Purchases] 


(e) Purchasing or acquiring surplus items 
of lumber for the purpose of. stabilizing or 
determining the price of lumber or for the 
purpose of cooperating in carrying out any 
of the activities prohibited by paragraph ITI 
hereof; 

(f) Sponsoring, calling, holding, or par- 
ticipating in any meeting or conference of 
competitors in the lumber business held 
for the purpose of raising, lowering, fixing, 
establishing, maintaining, or _ stabilizing 
prices, price differentials, working charges, 
or amounts to be included in or deducted 
from the price charged for lumber; 


[Coercion of Competitors] 


(g) Exerting pressure by act, suggestion, 
or otherwise, upon one or more competi- 
tors in the lumber business to raise, lower, 
fix, establish, maintain, or stabilize produc- 
tion, prices, price differentials, working 
charges, terms and conditions of sale, or 
amounts to be included in or deducted from 
the price charged for lumber; provided that 
this sub-paragraph shall not prohibit legiti- 
mate bargaining negotiations between a 
seller and a purchaser; 

(h) Disclosing to competitors, directly or 
indirectly, invoices as to individual trans- 
actions or any data as to individual sales to 
named customers or information as to the 
amount of production or shipments of lum- 
ber by any individual manufacturer, for 
the purpose of cooperating in carrying out 
any of the activities prohibited by para- 
graph III hereof. 


[Grading Bureau] 


V. (a) Within six months from the date 
hereof, the defendant West Coast Lumber- 
men’s Association shall set up a Wcst Coast 
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Bureau of Lumber Grades and Inspection, 
including the personnel, files, and equipment 
now assigned to all grading, inspection, and 
grade-marking activities of the Association. 
Such Bureau shall. be under the executive 
direction of the Secretary-Manager of the 
Association; and shall have the general 
services of the Association in collection of 
accounts, auditing, handling of supplies, and 
pay rolls. Manufacturers who contract for 
the services of the Bureau as hereinafter 
provided are referred to herein as Inspec- 
tion Subscribers. 

(b) The policies and operations of said 
Bureau shall be under the direction and con- 
trol of an Executive Committee upon which 
those Inspection Subscribers who are non- 
members of the Association shall be entitled 
to representation by Inspection Subscribers 
of their own selection in the proportion the 
number of non-member Inspection Sub- 
scribers bears to all Inspection Subscribers 
but not less than two in number. The 
Executive Committee shall make suitable 
provision for the investigation and. deter- 
mination of complaints concerning the serv- 
ices of said Bureau. 

(c) The Executive Committee shall con- 
sist initially of nine manufacturers of lum- 
ber, designated by the President of the 
West Coast Lumbermen’s Association and 
including not less than one manufacturer 
each from the State of Washington, and the 
State of Oregon who is not a member of 
the Association; and within six months 
from date hereof the Executive Committee 
shall be enlarged or adjusted so that the 
non-member Inspection Subscribers shall 
have proportional representation thereon of 
their own choosing. Adequate provisions 
for selection or election of non-member 
Inspection Subscribers to the Executive 
Committee shall be set up by the Associa- 
tion. Said Association shall notify its 
membership and non-members of the Asso- 
ciation of their eligibility to become In- 
spection Subscribers. 

(d) The Auditor of the West Coast Lum- 
bermen’s Association shall determine that 
portion of the current Association dues 
which is necessary to maintain without 
profit the inspection, grading, and grade- 
marking activities, including the overhead 
costs of maintaining the personnel, equip- 
ment, and facilities now required for such 
activities. Such portion of the Association 
dues shall be designated as the Inspection 
Subscription. Inspection subscriptions shall 
be covered under contracts with all manu- 
facturers, whether Association members or 
otherwise, separate and distinct from those 
pertaining to Association membership; and 
shall be allocated exclusively to the Bureau 
of Lumber Grades and Inspection. 
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(e) The Inspection Subscription shall be 
re-determined annually on the basis set out 
herein. : 

(f) Every manufacturer in the producing 
territory served by said Association shall 
be eligible to become an Inspection Sub- 
scriber of the Bureau of Lumber Grades 
and Inspection by paying the Inspection 
Subscription as determined pursuant to sub- 
paragraph (d) hereof. 

(g) The West Coast Lumbermen’s Asso- 
ciation shall make available to the Bureau 
of Lumber Grades and Inspection its regis- 
tered trade-mark grade-mark as heretofore 
used, with the exception that the abbrevia- 
tions WEST COAST LBR ASSN shall be 
changed to read “WEST COAST LBR 
BUR,” or other name or designation which 
does not contain the word “Association.” 
The Association will not use said trade- 
mark or one likely to be confused there- 
with for other Association purposes. 


(h) The West Coast Bureau of Lumber 
Grades and Inspection shall make available 
the services of its lumber inspectors for 
the grade-marking, certification, inspection, 
and reinspection of lumber produced or 
shipped by manufacturers who are not 
subscribers therefor, at the same schedule 
of charges as applies for similar services 
to Inspection Subscribers, plus a prorated 
charge for overhead costs directly neces- 
sary to maintain such service without profit 
and which is commensurate with that 
borne by Inspection Subscribers. 


(i) The Bureau shall permit the use of 
the trade-mark grade-mark by any Inspec- 
tion Subscriber who will maintain and ship 
standard Bureau grades and who will contract 
with the Bureau for monthly supervision 
of the grading practices at the Subscriber’s 
mill, including the instruction of employees 
engaged in grading and grade-marking; at 
the average cost of the service to all oper- 
ators receiving it. This shall be part of the 
service covered by the Inspection Sub- 
scription. 

(j) Overhead costs included in such In- 
spection Subscription may include expenses 
incurred directly and primarily for protect- 
ing and verifying the proper use of the 
trade-mark grade-mark, and for assisting 
specifiers in the correct selection and speci- 
fication of lumber grades and species. It 
shall not include any expenses incurred for 
lumber promotion other than may be in- 
volved in the correct selection and specifi- 
cation of lumber grades and species. 


(k) All inspection, reinspection, grade- 


‘marking, certification, and supervision of 


grading practices shall be supplied by the 
Bureau fairly, equitably, and without dis- 
crimination between manufacturers, whether 


member or non-member of the Association 


; 
: 
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or an Inspection Subscriber, or otherwise. 


The Bureau shall. not authorize the use of 
its grade-mark by a lumber distributing 
organization as licensee unless it shall li- 
cense competitive organizations on iden- 
tical terms and shall maintain the same 
supervision over all licensees as it does over 
manufacturers. The Bureau shall not dis- 
criminate in any manner between the prod- 
ucts of different manufacturers, whether 
members, Inspection Subscribers, or non- 
members of the Association. The Bureau 
may promote in proper and legal ways the 
correct specification of lumber and the use 
and interests of the species of lumber named 
in paragraph II hereof as distinguished 
from other species of lumber and any and 
all substitutes for lumber; but it shall not 
promote or advance the use of lumber 
manufactured by members of or subscribers 
to any trade association, nor shall the serv- 
ices of the Bureau be utilized in connection 
with any activity to promote the sale or 
use of the products of any individual man- 
ufacturer or any group or association thereof, 
nor shall the Bureau attack, discredit, or 
injure any other competent lumber grading 
or inspection agency. 

(1) The field inspectors employed by the 
Bureau shall devote their time and atten- 
tion solely to the activities of the Bureau. 

(m) Said association shall immediately 
make available to member and non-member 
manufacturers the use of the present Asso- 
ciation grade-mark and Association inspec- 
tion, reinspection, and certification services 
in accordance with the conditions herein- 
above provided for Inspection Subscribers. 
Initial charges for such services shall be 
based on a fair estimate by the Auditor of 
the Association of the charges which will 
be made to Inspection Subscribers as here- 
inabove provided. In the event the subse- 
quent charges established by the Bureau 
under the provisions of paragraph V (d) 
shall be less than the initial charges made 
as in this paragraph provided, the Asso- 
ciation shall refund the excess; and, in the 
event such subsequent charges shall be 
more than the said initial charges, the As- 
sociation may require the manufacturer to 
pay the difference. 


[Limitations upon Decree] 


VI. This decree shall not prohibit any 
agreement or arrangement which is spe- 
cifically authorized by any Act of Congress. 

VII. Except as specifically provided in 
paragraph IV of this decree, nothing con- 
tained herein shall be deemed to affect 
relations which otherwise are lawful be- 
tween a defendant, its officers, employees, 
or agents or its subsidiaries or between 
subsidiaries of a defendant; and nothing 
in this decree shall be deemed to prohibit 


one or more defendant companies, sub- 
stantially all or part of the lumber of which 
is now sold by or through a common sales 
company, from such joint action among 
themselves or with said sales company in 
formulating and carrying out business poli- 
cies and such exchanging of information, 
with respect to lumber to be sold, as other- 
wise may be lawful. This provision shall 
not be deemed to pass upon the legality of 
competitive concerns under common owner- 
ship, sales agencies, stock control, or oper- 
ating management. 


[Compliance Investigations] 


VIII. For the purpose of securing com- 
pliance with this decree, authorized repre- 
sentatives of the Department of Justice, 
upon the written request of the Attorney 
General or an Assistant Attorney General, 
shall be permitted access, within the office 
hours of the defendants, and upon reason- 


‘able notice, to books, ledgers, accounts, 


correspondence, memoranda, and _ other 
records and documents in the possession 
or the control of the defendants, or any 
of them, relating to, any of the matters 
contained in this decree. Any authorized 
representative of the Department of Jus- 
tice, subject to the reasonable convenience 
of the defendants, shall be permitted to in- 
terview officers or employees of defendants 
without interference, restraint, or limita- 
tion by defendants; provided, however, that 
any such officer or employee may have 
counsel present at such interview. Defend- 
ants, upon the written request of the Attor- 
ney General or an Assistant Attorney 
General, shall submit such reports with re- 
spect to any of the matters contained in 
this decree as from time to time may be 
necessary for the purpose of enforcement 
of this decree; provided, however, that the 
information obtained by the means permit- 
ted in this paragraph shall not be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Depart- 
ment of Justice except in the course of 
legal proceedings in which the United 
States is a party or as otherwise required 
by law. 


[Retention of Jurisdiction] 


IX. Jurisdiction of this action is retained 
for the purpose of enabling any of the 
parties to this decree to apply to the Court 
at any time for such further orders or 
directions as may be necessary or appro- 
priate in relation to the construction of or 
carrying out of this decree, for the modifi- 
cation thereof (including, without limita-' 
tion, any modification or vacation of this 
decree upon application of said defendants, 
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or any ot them, required in order to con- 
form this decree to any Act of Congress 
enacted after the date of the entry of this 


decree), and for the enforcement of. com- 
pliance therewith and the punishment of 
violations thereof. 


[156,123] United States of America v. National Lumber Manufacturers Association. 


United States District Court for the District of Columbia, Civil No. 11,262. May 
6, 1941: 


Upon the consent of all parties, a decree is entered under the Sherman Anti-Trust 
Act permanently enjoining defendant lumber manufacturers’ association from advising or 
inducing restrictions on sales or prices of lumber, from distributing statistics of current 
market information or production costs unless such information is available to all inter- 
ested persons at reasonable cost, and is not in such form as to identify any particular 
concern, from participating in any plan to control the transportation of lumber, from 
attempting to influence grading and inspection standards except by specified methods 
consistent with good faith, and from supplying any information for the purpose of 


furthering specified illegal practices. 


Edward M. Curran, United States Attorney for the District of Columbia, Thurman 
Arnold, Assistant Attorney General, Tom €. Clark and Harold F. Collins, Special 
Assistants to the Attorney General, for the Plaintiff. 


Henry Bahr, for the Defendant. 
Before Morris, Judge. 


[Consent Decree] 


This cause came on to be heard on this 
6th day of May, 1941, the complainant be- 
ing represented by Edward M. Curran, 
United States Attorney for the District of 
Columbia, Thurman Arnold, Assistant At- 
torney General, Tom C. Clark and Harold 
F. Collins, Special Assistants to the At- 
torney General, and the defendant being 
represented by its counsel, said defendant 
having appeared voluntarily and generally 
and having waived service of process and 
filed its answer. 

It appears to the Court that the defendant 
has asserted and does assert its innocence 
of any violation of law but has consented 
in writing to the making and entering of 
this decree, upon condition that neither such 
consent nor this decree shall be evidence, 
admission or adjudication that defendant 
has violated any law of the United States 
and the United States by its own counsel 
has consented to the entry of this decree 
and has moved the court tor this injunction. 


[Adequacy of Remedy] 


It further appears to the Court that this 
decree will provide suitable relief concern- 
ing the matters alleged in the complaint, 
and that by reason of the consent of the 
parties it is unnecessary to proceed with the 
trial of the cause, or to take testimony there- 
in, or that any adjudication be made of the 
facts. 

Now, therefore, upon motion of complain- 
ant without taking any testimony or evi- 
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dence, and without making any adjudication 
of the facts, and in accordance with said 
consent, it is hereby 


Ordered, dendecd and Decreed: 


I. The Court has jurisdiction of the par- 
ties to this decree; and for the purposes of 
this decree and proceedings for the enforce- 
ment thereof, the Court has jurisdiction of 
the subject matter hereof; and the com- 
plaint states a cause of action against said 
defendant under Section 1 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to. 
protect trade and commerce against unlaw- 
ful restraints and monopolies,” and ‘acts 
amendatory thereof and supplemental thereto. 


[Definitions] 


II. For the purposes of this decree: 

(a) The term ‘‘American Lumber Standards” 
means Simplified Practice Recommendation R16 
as published in 1924 by the National Bureau of 
Standards of the United States Department of 
Commerce, and as heretofore and hereafter re- 
vised and republished from time to time; : 

(b) The term lumber as used herein includes 
all products made wholly or in substantial part 
of sawn wood which are produced or sold by any 
subscriber of defendant association or any mem- 
ber or subscriber of any association affiliated 


- therewith, 


[Order] 


III. Said defendant, and any officer, di- 
rector, employee, agent or any other per- 
son, when acting as its agent or under its 
direction or by its authority, be and they 
hereby are perpetually enjoined and re- 


; 
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strained from engaging in any of the follow- 
ing acts and practices: 


[Limitations on Sales or Price] 


_ (a) Advising or recommending or seek- 
ing to induce any manufacturer or distribu- 
tor of lumber or any group or association of 
manufacturers or distributors of lumber to 
designate, divide, allocate, limit or other- 
wise restrict the amount or any increase in 
the amount, of lumber to be sold, or to 
divide or allocate market§ or sales terri- 
tories or customers for lumber, or to fix, 
raise, lower, maintain or stabilize prices, 
price relationships, discounts, commissions 
or terms of sale of lumber; 

(b) Calling, holding or participating in 
any meeting or participating in any plan 
of lumber manufacturers or distributors for 
the purpose of establishing, agreeing upon 
or seeking to induce, any limitation or other 
restriction of the quantity or of any increase 
in the quantity of lumber to be sold, or any 
designation, division or allocation of markets 
or sales territories or customers for lumber, 
or maintenance or increase of lumber prices, or 
maintenance or change of price relationships, 
discounts, commissions or terms of sale of 
lumber; 


[Limitations on Production] 


(c) Advising or recommending or seek- 
ing to induce any timber owner or logger or 
lumber manufacturer to limit or otherwise 
restrict the quantity or any increase in the 
quantity of lumber to be produced, or spon- 
soring, holding or participating in any meet- 
ing therefor, except in furtherance of the 
adjustment of the cutting of timber to the 
sustained-yield capacity of the forest lands 
upon which continuing supplies of raw ma- 
terials for particular operations are dependent, 
or in furtherance of sustained forest produc- 
tion in accord with principles of forest 
management which have been approved by 
State or Federal conservation agencies, pro- 
vided that the defendant shall inform the 
Antitrust Division of the Department of 
Justice in advance as to any policy or pro- 
gram of sustained yield or sustained forest 
production thus to be furthered; 


[Distribution of Statistics] 


(d) Distributing or communicating to any 
manufacturer or distributor or to any group 
or association of manufacturers or distribu- 
tors of lumber any statistics of production, 
shipments, sales, orders, unfilled orders, 
stocks or prices of lumber, or other similar 
market information, or information as to 
costs of production of lumber collected or 
compiled by the defendant, unless, within 
the limitations prescribed in subsection (n) 
hereof to the extent applicable, such infor- 


mation is made fully and fairly available at 
not to exceed a reasonable charge to com- 
petitors, customers, consumers and all in- 
terested persons at the time of its initial 
dissemination; 


(e) Distributing or communicating to 
manufacturers or distributors of lumber any 
Statistics of production, shipments, sales, 
orders, unfilled orders, stocks, prices or 
costs of production of lumber in such form 
as to identify information about any con- 
cern, or about any group of concerns, 
affiliated by ownership or management, pro- 
vided that this prohibition shall not apply to 
the reporting of statistics of facts or trans- 
actions more than one year past; 


(f{) Disseminating or causing to be dis- 
seminated information compiled and esti- 
mates made by the officers, agents or 
employees of the defendant, or by the Lum- 
ber Survey Committee or any subcommittee 
thereof, of the production stocks and prob- 
able consumption of lumber as a whole and 
as to the several species or groups of species 
or as to regions of lumber production or as 
to uses or groups of uses of lumber, unless, 
within the limitations prescribed in subsec- 
tion (n) hereof to the extent anplicable, at 
the time of their initial dissemination such. 
information and estimates are made fully 
and fairly available to all competitors, cus- 
tomers and consumers of lumber and all in- 
terested persons, and unless such estimates 
cover periods of not less than one month; 


[Control of Transportation] 


(g) Placing in effect, endorsing, parti- 
cipating in or carrying out any system, plan, 
statement or policy which is designed to or 
does designate or control the means of trans- 
portation or the channels or agencies through 
or by means of which lumber shall be sold 
or transported, or restricting or attempting 
to restrict the sale or distribution of lumber 
to any particular class or classes of pur- 
chasers; 

(h) Advising or recommending or seeking 
to induce public authorities to establish by 
law or administrative regulation any prefer- 
ence or requirement for the use of lumber 
which is identified by a lumber manufac- 
turers association grade mark or by a lum- 
ber manufacturers association inspection 
certificate; or advising or recommending or 
seeking to induce any specifier or purchaser 
of lumber to reauire the exclusive use of 
such lumber; provided that nothing herein 
shall forbid efforts to persuade public au- 
thorities, specifiers or purchasers to give 
preference to lumber identified by the grade 
marks or inspection certificates of inspec- 
tion agencies determined by such impartial 
agency as may be established or designated 
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with the approval of the Court, to be com- 
petent and to be rendering an adequate 
lumber inspection service; 


[Grading and Inspection] 


(i) Recommending to public authorities 
or specifiers or purchasers of lumber the 
application of standards or principles for 
the appraisal of lumber grading and inspec- 
tion or of agencies conducting lumber grad- 
ing or inspection services, or the specification 
or use of lumber graded and identified by 
marking or certification in accordance with 
such standards or principles, if such stand- 
ards and principles are designed to establish 
a preference for association grading and in- 
spection agencies or are not designed in 
good faith to promote competence in render- 
ing grading and inspection services; 


(j) Preventing or seeking to prevent rec- 
ognition or acceptance by manufacturers, 
distributors or consumers of lumber, of the 
grade marks, inspection certificates or grad- 
ing, supervisory or inspection services of 
any agency, if it is not controlled by any 
manufacturer or distributor or any other 
person whose own products would be sub- 
ject to its inspection and certification, whether 
such agency is established by an association 


or group of lumber manufacturers or other- . 


wise, which maintains or conforms to 
published standards of lumber identity, de- 
scription, size, shape, pattern, measurement 
and quality and for the performance of the 
grade marking, grading, certification, super- 
visory or inspection services which it under- 
takes, provides facilities equivalent to those 
provided by any agency in the same species 
and region the recognition or acceptance of 
whose similar services is advocated by the 
defendant; 


(k) Seeking ‘to induce manufacturers of 
lumber of any species in any region, as a means 
of certifying conformance to standards of 
lumber identity, description, size, shape, 
pattern, measurement and quality such as 
are contained in American Lumber Stand- 
‘ards, or aS a means of certifying any other 
assurance or guaranty useful as a protection 
to purchasers or consumers, to apply on 
such lumber a common mark or brand 
owed or controlled or used by the defend- 
ant, or by an association of manufacturers 
or distributors of lumber unless, within the 
limitations prescribed in subsection (n) here- 
of to the extent applicable, the use of such 
mark or brand is available without discrimi- 
nation and on equal terms and conditions to 
all manufacturers of lumber of the same 
species in the same region; 


[Umform Standards] 


(1) Promoting the use by grading any in- 
spection agencies, for the grading and in- 
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spection of any species of lumber in any 
producing region, of uniform standards of 
identity, description, size, shape, pattern, 
measurement and quality of lumber such as 
are contained in American Lumber Stand- 
ards, or advising, recommending or seeking 
to induce public authorities, specifiers, pur- 
chasers and consumers to give preference to 
lumber identified, described, measured and 
graded in accord with such standards, un- 
less, within the limitations prescribed in 
subsection (n) hereof to the extent appli- 
cable, the use of such standards is fully and 
fairly available on equal terms ‘and condi- 
tions to all agencies grading or inspecting 
lumber of the same species in the same 
region; 

(m) Promoting public acceptance of pub- 
lished uniform rules for the grading and 
measurement of lumber of any species with- 
in any lumber producing region based on 
standards of identity, description, size, shape, 
pattern, measurement. and quality such as 
are contained in American Lumber Stand- 
ards, unless, within the limitations pre- 
scribed in subsection (n) hereof to the extent 
applicable, such rules are fully and fairly 
available to all manufacturers, distributors 
and consumers of such lumber on equal 
terms and conditions and without discrimi- 
nation, or discouraging or preventing or 
seeking to prevent the formulation, publica- 
tion or public acceptance of rules for the 
grading or measurement of lumber of any 
species in any region unless, within the 
limitations prescribed in subsection (n) here- 
of to the extent applicable, published rules 


. applicable thereto based on standards as 


aforesaid are already fully and fairly avail- 
able to all manufacturers, distributors and 
consumers of such lumber on equal terms 
and conditions and without discrimination. 


[Furthering Illegal Practices] 


(n) Rendering any service or supplying 
any information to any association subscrib- 
ing to services of defendant for the purpose 
of furthering any act or practice by such 
subscriber which is known by defendant to 
be forbidden by a decree under the anti- 
true laws to which such subscribed is sub- 
ject, or with the knowledge on the part of 
defendant that such information or service 
is to be so used by such subscriber or for 
the purpose of assisting such subscriber in 
any of the following activities: 

(1) Collusive fixation of prices, discounts, 
commissions, rebates, price differentials, work- 


ing charges, or amounts to be included in or 
deducted from prices; 

(2) Collusive restriction of production or 
sale; 

(3) Collusive allocation of business or assign- 
ment of quotas to be produced or sold by in- 
dividual enterprises; 
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(4) Collusive determination of the channels 
or agencies through which lumber shall be sold 
or shipped or of the classes of customers to 
whom it shall be sold; 


(S) Exclusion of competitors or potential 
competitiors from any market; provided that 
nothing herein shall prevest assistance in pro- 
moting such discrimination between lumber 
graded by different grading agencies as de- 
fendant may engage in under section III(h) of 
this decree; 

Provided that no obligation is hereby im- 
posed upon defendant to seék as to any such 
act or practice by such subscriber any in- 
formation other than that which is obtained 
in its ordinary course of business, or upon 
any employee or agent of defendant to re- 
port to defendant any information autside 
the ordinary scope of his activities. 


[Modification of Standards| 


IV. That for the purpose of facilitating 
the carrying out of the provisions of sub- 
divisions (h), (i), Gj), (k), (1), and (m) of 
eras III, the defendant undertakes to 
seek: 


(a) Such modifications of American Lum- 
ber Standards and the establishment of such 
further facilities or agencies as will facilitate 
the approval of rules for the grading and 
measurement of lumber and the administra- 
tion of lumber inspection, grade marking 
and other certification services in a manner 
conformable to the provisions of this decree; 


(b) The inclusion in American Lumber 
Standards of suitable additional standards 
by which the adequacy of any system, serv- 
ice, plan or method of lumber inspection and 
of the competence of any agency to conduct 
such inspection may be determined; and 


(c) The establishment or designation and 
authorization of an impartial agency avail- 
able for the determination, in accordance 
with such standards, of the adequacy of any 
system, service, plan or method of lumber 
inspection and of the competence of any 
lumber inspection agency; 
and for these purposes the defendant will 
seek the cooperation of agencies publishing 
rules for the grading and measurement of 
lumber. 


[Individual Members] 


V. Nothing in this decree shall be con- 
strued to require conformance therewith by 
any association or any individual manufac- 
turer or distributor or consumer of lumber 
subscribing to the services, or any of them, 
of the defendant, or by any other person, 
except when acting as its agent, under its 
direction or by its authority; or to impose 
on the defendant any legal obligation to su- 
pervise the activities of or to secure con- 
formance to this decree or any provision 


thereof by any person, corporation, group 
or association except when acting as its 
agent, under its direction or by its authority. 


[Compliance Investigations] 


VI. For the purpose of securing compli- 
ance with this decree, authorized representa- 
tives of the Department of Justice shall, 
upon the written request of the Attorney 
General or an Assistant Attorney General, 
be permitted access, within the office hours 
of the defendant, and upon reasonalbe notice 
to the defendant, to books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or the control of the defendant, relating” 
to any of the matters contained in this decree. 
Any authorized representative of the De- 
partment of Justice shall, subject to the rea- 
sonable convenience of the defendant, be 
permitted to interview’officers or employees 
of the defendant, without interference, re- 
straint, or limitation by the defendant, pro- 
vided, however, that any such officer or 
employee may have counsel present at any 
such interview. Defendant, upon the written 
request of the Attorney General or an As- 
sistant Attorney General, shall submit such 
reports with respect to any of the matters 
contained in this decree as may from time 
to time be necessary for the purpose of en- 
forcement of this decree; provided, however, 
that information obtained by the means per- 
mitted in this paragraph shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly au-: 
thorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings in which the United States is a 
party or as otherwise required by law. 


[Retention of Jurisdiction] 


VIII. Jurisdiction of this action is re- 
tained for the purpose of enabling either of 
the parties to this decree to apply, and either 
party may apply, to the Court at any time 
for such further orders or directions as may 
be necessary or appropriate in relation to 
the construction of or carrying out of this 
decree, for the modification thereof and for 
the enforcement of compliance therewith 
and the punishment of violations thereof. 

Any application by either party hereto 
under the provisions of this paragraph shall 
be made in open court upon reasonable no- 
tice to the other party hereto, and the other 
party hereto, upon such application, shall 
have the right and privilege of requiring the 
production of witnesses upon whose testi- 
mony such application is sought or opposed, 
and of examining or crossexamining such 
witnesses in accordance with the rules of 
the Court. 
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[7 56,124] State of Arizona v. Walgreen Drug Co. 
Arizona Supreme Court. No. 4301. May 20, 1941. 
Appeal from Superior Court of Maricopa County. 


The portion of the definition of the term “cost,” as used in the Arizona Unfair Sales 
Act, which provides that purchases made by retailers and wholesalers at prices which 
cannot be justified by prevailing market conditions within the state should not be used 
in determining cost to the retailer and cost to the wholesaler, is so indefinite that it is 
arbitrary and unreasonable, and, therefore, unconstitutional. The remainder of the Act 


is valid. 


Affirrsing the decision of the Superior Court of Arizona for Maricopa County, 


June 28, 1940. 


Joe Conway, Attorney General, Earl Anderson, Special Assistant Attorney General, 


of Phoenix, for the Appellant. 


Charles Bernstein of Phoenix, Attorney for the Appellee. 
Snell & Strouss, Mark Wilmer, George M. Hill, of Phoenix, Attorneys for. Asici 


Curiae. 


Locxwoonp, C. J.; McALisTER and Ross, JJ., concurring. 


[Nature of Proceeding] 


Lockwoop, C. J.: The State of Arizona, 
plaintiff, filed this action in the superior 
court of Maricopa County against Walgreen 
Drug Co., a corporation, defendant. The 
complaint set forth in substance that de- 
fendant had repeatedly violated the provi- 
sions of chapter 39, session laws of Arizona, 
1939, commonly known as the “Unfair Sales 
Act,” and asked for an injunction against 
defendant forbidding it from offering to sell 
any commodities below cost “as said cost is 
defined by the said chapter 39, session laws 
of Arizona, 1939, except as said sales may 
be allowed under the exemptions contained 
in section 6 of said chapter 39.” Defendant 
moved to dismiss the action because the 
complaint failed to state facts upon which 
injunctive relief could be granted. The 
gourt, after consideration thereof, granted 
the motion and the action was dismissed, 
whereupon the matter was brought before 
us for review. 


[Question of Constitutionality] 


The real question before us is whether 
chapter 39, supra, is a constitutional and 
valid exercise of the power of the legisla- 
ture. The chapter declares the policy and 
purpose of the chapter in section 7 thereof, 
as follows: 


“Declaration of policy and purpose. It is 
hereby declared that the practice of selling cer- 
tain items of merchandise below cost in order 
to attract patronage is generally a form of de- 
ceptive advertising and an unfair method of 
competition in commerce. Such practice causes 
commercial dislocations. misleads the consumer, 
works back against the farmer, directly burdens 
and obstructs commerce, and diverts business 
from dealers who maintain a fair price policy. 
Bankruptcies among merchants who fail because 
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of the competition of those who use such meth- 
ods result in unemployment, disruption of 
leases, and nonpayment of taxes and loans, and 
contribute to an inevitable train of undesirable 
consequences, including economic depression, 
and it is hereby declared to be the policy of 
this state to protect the well-being of its citizens. 
through the prevention, suppression and elimi- 
nation of unfair methods of competition. The 
purpose of this act is to carry out such policy 
in the public interest.’”’ 


The legislature then, in section 3 of the 
chapter, declared certain acts to be a viola- 
tion of the policy, as follows:, 


“Unfair sales and competition. It is hereby 
declared that any advertising, offer to sell, or 
sale of any merchandise, either by retailers or 
wholesalers, at less than cost as defined in this 
act, with the intent, or effect, of inducing the 
purchase of other merchandise, or of unfairly 
diverting trade from a competitor or otherwise 
injuring a competitor, impair and prevent fair 
competition, injure public welfare, and are un- 
fair competition and contrary to public policy 
and the policy of this act, where the result of 
such advertising, offer or sale is to tend to de- 
ceive any purchaser or prospective purchaser, 
or to substantially lessen competition, or to 


unreasonably restrain trade. or to tend to create 


monopoly in any line of commerce.”’ 


and in sections 4 and 5 provided two methods 
of enforcing it, one by a criminal prosecu- 
tion, and the other by injunction, the latter 
being the course followed by plaintiff in the 
present. case. 


[Contention of Defendant] 


The argument of defendant is that the chap- 
ter is invalid for three reasons, (a) that the 
general principle of fixing prices is unconsti- 
tutional, (b) that even if such regulation of 
business may be within the legislative pow- 
er, the particular chapter is void on the 
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ground that the definition of “cost” set forth 
therein is indefinite and uncertain, and (c) 
that it does not require any intent to engage 
in unfair competition as defined by the chap- 
ter to fix a liability for violation thereof. 


[Legislative Right of Price-Fixing] 


So far as the legislative right to fix 
prices to be charged by private business is 
concerned, we think it has been determined 
by the well known case of Nebbia v. New 
York, 291 U. S. 502, 78. L. Ed. 940, 89 
A. L. A. 1469. Therein the court considered 
the entire question of the right of the legis- 
lature to regulate prices to be charged by 
private business. In its opinion it laid down 
the now existing rules of constitutional law 
on the subject so plainly and definitely that 
we quote therefrom somewhat fully: 


“|, . These correlative rights, that of the 
citizen to exercise exclusive dominion over prop- 
erty and freely to contract about his affairs, and 
that of the state to regulate the use of property 
and the conduct of business, are always in col- 
lision. No exercise of the private right can be 
imagined which will not in some respect. how- 
ever slight, affect the public; no exercise of the 
legislative prerogative to regulate the conduct 
of the citizen which will not to some extent 
abridge his liberty or affect his property. But 
subject only to constitutional restraint the pri- 
vate right must yield to the public need. 

“The Constitution does not guarantee the un- 
restricted privilege to engage in a business or 
to conduct it as one pleases. ... 

“‘But we are told that because the law essays 
to control prices it denies due process. Not- 
withstanding the admitted power to correct ex- 
isting economic ills by appropriate regulation 
of business, even though an indirect result may 
be a restriction of the freedom of contract or a 
modification of charges for services or the price 
of commodities, the appellant urges that direct 
fixation of prices is a type of regulation abso- 
lutely forbidden. His position is that the Four- 
teenth Amendment requires us to hold the 
challenged statute void for this reason alone. 
The argument runs that the public control of 
rates or prices is per se unreasonable and un- 
constitutional, save as applied to businesses af- 
fected with a public interest; that a business 
so affected is one in which property is devoted 
to an enterprise of a sort which the public itself 
might appropriately undertake, or one whose 
owner relies on a public grant or franchise for 
the right to conduct the business, or in which 
he is bound to serve all who apply; in short. 
such as is commonly called a public utility; or 
a business in its nature a monopoly... . 

“The phrase ‘affected with a public interest’ 
can, in the nature of things, mean no more than 
that an industry, for adequate reason, is subject 
to control for the public good. In several of the 
decisions of this court wherein the expressions 
‘affected with a public interest,’ and ‘clothed 
with a public use,’ have been brought forward 
as the criteria of the validity of price control, 
it has been admitted that they are not sus- 
ceptible of definition and form an unsatisfactory 
test of the constitutionality of legislation di- 


rected at business practices or prices. These 
decisions must rest, finally, upon the basis that 
the requirements of due process were not met 
because the laws were found arbitrary in their 
operation and effect. But there can be no doubt 
that upon proper occasion and by appropriate 
measures the state may regulate a business in 
any of its aspects, including the prices to be 
charged for the products or commodities it sells. 


“So far as the requirement of due process is 
concerned, and in the absence of ¢ ther constitu- 
tional restriction, a state is free ti) adopt what- 
ever economic policy may reasonably be deemed 
to prmote public welfare, and to enforce that 
policy by legislation adapted to its purpose. 
The courts are without authority either to de- 
clare such policy, or, when it is declared by 
the legislative arm, to override it. . . . And it is 
equally clear that if the legislative policy be to 
curb unrestrained and harmful competition by 
measures which are not aribitrary or discrimina- 
tory it does not lie with the courts to determine 
that the rule is unwise. With the wisdom of 
the policy adopted, with the adequacy or prac- 
ticability of the law enacted to forward it, the 
courts are both incompetent and unauthorized 
to deal. The course of decision in this court 
exhibits a firm adherence to these principles. 
Times without number we have said that the 
legislature is primarily the judge of the neces- 
sity of such an enactment, that every possible 
presumption is jn favor of its validity, and that 
though the court may hold views inconsistent 
with the wisdom of the law, it may not be an- 
nulled unless palpably in excess of legislative 
power. 

a . Price control, like any other form of 
regulation, is unconstitutional only if arbitrary, 
discriminatory, or demonstrably irrelevant to 
the policy the legislature is free to adopt, and 
hence an unnecessary and unwarranted inter- 
ference with individual liberty.”’ 


[Definition of “Cost” ] 


We hold, therefore, that the general eco- 
nomic policy and purpose of the chapter 
set forth in section 7, supra, is fully within 
the power of the legislature to adopt, and 
that any legislation falling within that policy 
and purpose is not subject to review by 
the courts unless, as stated in the Nebbia 
case, supra, it is “arbitrary, discriminatory, 
or demonstrably irrelevant to the policy the 
legislature is free to adopt.” Let us then 
determine whether the chapter is so drawn 
that the method of enforcing the legitimate 
purpose of the legislature becomes arbitrary, 
discriminatory or irrelevant. The principal 
attacks made thereon by defendant are that 
part of the definition of the cost upon which 
all prices are required by the chapter to be 
based is indefinite and uncertain, and that 
an intent to engage in unfair competition is 
not essential to either civil or criminal lia- 
bility thereunder. The particular part of 
the definition questioned reads as follows: 


‘«. . and purchases made by retailers and 
wholesalers at prices which cannot be justified 
by prevailing market conditions -within this state 
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shall not be used in determining cost to the 
retailer and cost to the wholesaler, .. .” 


It is claimed that the method of deter- 
mining bona fide costs set forth in -the 
definition above is so indefinite and uncertain 
that the seller cannot determine just what 
the cost meant by the law is. Its argument 
on this point is substantially that no matter 
what be the price which it actually pays 
for the goods, the utmost good faith will 
not protect it from a conviction of violation 
of the law if a trial court or jury does not 
agree with its honest judgment as to whether 
such price was justified by “prevailing mar- 
ket conditions.” 


|Indefiniteness of Statute] 


So far as we have been able to ascertain 
the question whether definitions like the one 
just quoted are too indefinite and uncertain 
to be enforceable has been specifically con- 
sidered and determined in very few cases. 
In Loughran Co. v. Lord Baltimore Candy & 
Te Cos 178° Md 38 12sAtlhs (2d) '201;sthe 
court said: 


“Reverting to the provisions of Chapter 248, 
section 115 (Laws 1939) contains what are known 
as interpretation clauses, defining certain terms 
used in the Act. Subsection (d) thereof places 
this further restrictive qualification upon the 
method of cost calculation: ‘Sales to consumers, 
retailers and wholesalers at prices which cannot 
be justified by existing market conditions with- 
in this state shall not be used as a basis for 
computing costs with respect to sales by retail- 
ers and wholesalers’. It does not specifically 
state who is to compute the cost referred to, 
but as the proceeding subsections deal with the 
single subject of ascertainment of ‘cost’ of mer- 
chandise to the dealer, inferentially the ‘cost’ 
in this subsection is identical with that earlier 
mentioned, although the language of subsection 
(d) may seem somewhat obscure. = 

“Upon the dealer who would avoid trans 
gressing the law there is thus placed the burden 
of first ascertaining what are the ‘existing mar- 
ket conditions,’ then determining whether those 
conditions justify a certain price, and finally 
upon the assumption that his analysis is correct 
and his judgment sound, utilizing that figure 
as a basis for his cost computation. 

“But his conclusion is not controlling, for if 
his estimate of the situation be erroneous, and 
if in a judicial proceeding it be subsequently 
determined, as a fact, that the ‘existing market 
conditions’ did not justify a certain price, then 
his calculation, being based thereon, is vitiated; 
the result being that he stands as a violator 
of the law. 

“It matters not that he acted in good faith, 
that his opportunities for acquaintance with 
market conditions within the State were limited, 
or that he honestly believed that those condi- 
tions, as he knew them, justified a given price.”’ 


and the act was held to be unconstitutional. 

In State v. Packard-Bamberger & Co., 123 
N. J. L. 180, 8 Atl. (2d) 291, a similar defini- 
tion appears, and a similar rule was followed: 
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It is true that in Rust v. Griggs, 172 Tenn. 
565, 113 S. W. (2d) 733, an act containing 
like language was upheld, but there was no 
attack on the provision because it was in- 
definite and uncertain, but only on the ground 
that it violated the interstate commerce 
clause of the Federal Constitution. We 
have had a somewhat analogous question 
before us in the case of State v. Garfield 
Bldg. Co., 39 Ariz. 45, 3 Pac. (2d) 983, in- 
volving the question of minimum wages. 
While the language of the statute and the 
particular issue involved were very differ- 
ent from that in the present case, this court 
held that the law was unconstitutional on 
the basis of the rule laid down by the 
supreme court of the United States in 
Connally v. General Const. Co., 269 U. S. 385, 
70 L. Ed. 322. That court quoted approv- 
ingly the following language from United 
States v. Capital Traction Co., 34 App. D. C. 
592, 19 Ann. Cas. 68: 

‘“*The dividing line between what is lawful 
and unlawful cannot be left to conjecture. The 
citizen cannot be held to answer charges based 
upon penal statutes whose mandates are so un- 
certain that they will reasonably admit of dif- 
ferent constructions. A criminal statute cannot 
rest upon an uncertain foundation. The crime, 
and the elements constituting it, must be so 
clearly expressed that the ordinary person can 
intelligently choose, in advance, what course it 
is lawful for him to pursue. Penal statutes 
prohibiting the doing of certain things, and pro- 
viding a punishment for their violation, should 
not admit of such a double meaning that the 
citizen may act upon the one conception of its 
requirements and the courts upon another.’ ’’ 


We are of the opinion that the definition 
objected to is so indefinite and uncertain 
that it is arbitrary and unreasonable and, 
therefore, unconstitutional. This, however, 
would not necessarily invalidate the entire 
chapter, for by section 8 thereof the differ- 
ent provisions are expressly declared to be 
severable, and the chapter is workable if 
the particular part of the definition quoted 
is eliminated. ~ 


[Question of Intent] 


We consider then the objection that the 
chapter imposes both civil and penal lia- 
bility upon one who violates its provisions 
without any criminal intent. Upon a care- 
ful examination of section. 3, supra, which 
states what constitutes a violation of the 
chapter, we think that while it is not explicitly 
stated therein that the particular thing done 
must be done with a criminal intent, the 
only reasonable implication from the entire 
language of the chapter is that such intent 
is an essential ingredient of a violation there- 
of. A similar construction has been given 
to statutes which fail, as does ours, explicitly 
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to require the criminal intent. People v: 
Kahn, 19 Cal. A. (2d) 758, 60 Pac. (2d) 596; 
Omaechevarria v. Idaho, 246 U. S. 343, 62 
Ee Ed 763. 


¢ 


[Conclusion] 


It appears that the chapter, with the ex- 
ception of the unconstitutional clause above 
referred to, is valid. The complaint, how- 
ever, charges as follows: 


ae 


. .. the defendant corporation did advertise. 
offer to sell, and sell at retail, the items of 
merchandise hereinafter named, at less than 


cost to the said defendant corporation, as de- 
fined by Chapter 39, Session Laws of: Arizona, 
1939, as a retailer of such merchandise to the 
consumers thereof; ...’’ (Italics ours.) 


and as the definition set forth in chapter 39, 
supra, was, in part, unconstitutional, we think 
the complaint was demurrable. Since plain- 
tiff declined to amend its complaint so that 
it would conform with the constitutional 
part of the definition, we think the trial 
court properly dismissed the action. 


The judgment is affirmed. 


[f 56,125] Fred B. Albrecht v. Jack Kinsella, et al. 


United States Circuit Court of Appeals for the Seventh Circuit. 


21, 1941. 


No. 7558. May 


Appeal from the United States District Court, Southern District of Illinois, Northern 


Division. 


A conspiracy between union officials and a contractors’ association, directed against a 


local contractor, and causing such contractor to cease importing his materials from outside 
' the state, does not involve interstate commerce of the quality or character necessary to 
invoke the Sherman and Clayton Acts. The effect upon interstate commerce is remote and 
merely incidental, and the object of the conspiracy was not directed against interstate 
trade, but wholly against local trade. 


The test of whether the immunity granted to labor unions under the amendment to 
the Sherman Act extends to cover certain activities of unions and union officials is whether 
the activity complained of is one promotive of, and within the scope of, the legitimate 
objects of a labor union or whether the union is being misused by those holding official 
positions therein to cover conspiracies entered into for their private and personal profit. 


L. E. Sutherland, James F. Bierly, Peoria, Illinois, for Plaintiff-Appellant. 
E. V. Champion, Willard B. Gaskins, F. J. Lee, Victor P. Michel, Peoria, Illinois, for 


Defendants-Appellees. 


Before Evans and Major, Circuit Judges, and Bricc.e, District Judge. 


[Nature of Proceedings] 


Evans, Circuit Judge. The trial court sus- 
tained defendants’ union to dismiss plain- 
tiff’s complaint, which attempted to state 
a case for treble damages under the Clayton 
Act. The damages arose out of an alleged 
conspiracy between a contractors’ associa- 
tion and a labor union, to monopolize—to 
the exclusion of plaintiff—the contracting 
business in the City of Peoria, Illinois, 
which exclusion affected interstate com- 
merce by causing plaintiff to cease import- 
ing his materials fram without the State of 
Illinois. 

The two issues are: (1) Does the com- 
plaint allege a conspiracy within the Sher- 
man and Clayton Acts? (2) Isa labor union 
liable for violation of the said Acts? 

The plaintiff is a plastering contractor, a 
resident of Pekin, Illinois, and has an office 
in Peoria, Illinois. 


The defendants are: (1) Local No. 12, 
which is a labor union of plasterers and 
cement finishers; (2) Jack Kinsella, who is 
business manager of Local No. 12, and other 
officials of said union; and (3) James Bell, 
et al., plastering contractors in Peoria, who 
formed a contractors association. 


[Allegations of Plaintiff] 


Plaintiff alleges that the contractors as- 
sociation and the union entered into an 
agreement that members of the Local Union 
would work only for such contractors who 
were members of the association (or recog- 
nized by it). Plaintiff was informed that if 
he did not become a member of the asso- 
ciation he would be unable to do any jobs 
in Peoria. Under this threat, he sought to 
join the association, but was refused mem- 
bership on the ground that he was not a 
resident of Peoria. He alleg-~ that such 
refusal was arbitrary, and wz. really the 


| 56,125 


500 


Court Decisions 


Albrecht v. Kinsella, et al. 


result of the conspiracy to prevent him from 
working in Peoria, which conspiracy sought 
to monopolize the plastering work in that 
vicinity. : 

He alleges that Kinsella told him that if 
he would pay the contractors association 
ten per cent of the amount received by him 
he would be furnished labor. Plaintiff sub- 
mitted bids gauged to include said extra ten 
per cent, but never succeeded in obtaining 
work, because the bid was too high. He 
also charges that during the years 1936-1938 
‘he completed contracts aggregating $146,500 
in value, but that in the year 1939, he was 
unable to negotiate any contract in that 
vicinity, and those contracts which he had 
begun had to be abandoned to others. As 
a result thereof, he purchased no materials 
from outside the state. In carrying out his 
contracts he had always purchased metal 
laths from a company in Iowa, and pur- 
chased lime from a local dealer, but said 
lime was manufactured outside the State 
of Illinois. 


[Cessation of Work] 


In August, 1939, plaintiff was performing 
a contract of plastering and lathing a 
school building in East Peoria, and had half 
completed the work. On the fourth of 
August, Kinsella “ordered all the men em- 
ployed by the plaintiff on said jobs to cease 
work and thereafter refused to let plaintiff 
have workmen to complete said jobs. * * * 
The general contractor completed the jobs 
and plaintiff lost considerable profit he 
would ‘otherwise have earned.” 


[Applicability of Anti-Trust Laws] 


Passing first upon the applicability of the 
Sherman Act and Clayton Act to labor 
unions, we conclude that the instant con- 
spiracy, one party to which was a labor 
union, would fall within the condemnation 
of the Acts, if the other necessary factors 
were present. 

Since the decision in the Apex Hosiery 
Co. v. Leader, 310 U. S. 469, there is little 
doubt that the instances in which a labor 
union can run afoul the Act are few; never- 
theless, they are not completely free from 
its ambit. 


[Aims of Union] 


In the instant case, the union was seek- 
ing no such ordinary end as an increase in 
wages, decrease in hours, proper representa- 
tions, etc. Taking the allegations of the com- 
plaint at their face value, the union and the 
contractors association were attempting to 
monopolize the plaster contracting business 
to increase the profits of the respective 
members. This was to be accomplished by 
stifling competition, through methods foul 
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and unfair. It had the objectives—taking 
the allegations as verities—which the Sher- 
man and Clayton Acts were directly aimed 
at punishing. 

“The end sought (by the Acts) was the pre- 
vention of restraints to free competition in busi- 
ness and commercial transactions which tended 
to restrict production, raise prices or otherwise 
control the market to the detriment of pur- 
chasers or consumers of goods and services, all 
of which had come to be regarded as a special 
form of public injury.’’ (Apex case, supra, 
page 493.) 


Labor unions as such were here involved 
only in name—and the name of labor was’ 
being used as a shield or blind behind which 
a venal group was hiding and at the same 
time levying a tribute upon industry, busi- 
ness, and home builders. 


[Liability of Union Officials] 


When a corporation acts outside the scope 
of its authority, the result may be, and often 
is, the creation of an officers’ or directors’ 
liability. The owner of a valid patent has a 
legal monopoly of the product covered by 
the patent. If he steps outside that monopo- 
ly, however, and joins with other patentees to 
stifle competition and extend and tighten the 
monopoly in said product, he is liable, in a civil 
suit, and he is also subject to a criminal prose- 
cution. When officials of the labor union step 
outside their union labor fields and act as 
highwaymen, levying tribute on those who 
wish to build homes or other buildings, act- 
ing for their individual gain, the immunity 
granted to labor unions under the amend- 
ment to the Sherman Act does not extend 
to them. They are not acting as labor unions 
except in name. The test is whether the 
activity complained of is one promotive of, 
and within the scope of, the legitimate ob- 
jects of a labor union or whether the union 
is being misused by those holding official 
position or positions of trust therein, who, 
conspiring for their private and their per- 
sonal profit, are using the union name to 
obtain immunity from Sherman Act prose- 
cutions and at the same time shield their 
misconduct behind an organization whose 
fair name and activities are likely to mislead 
a court or jury as well as the public. 


[Interstate Commerce] 


_ Another issue, however, is fatal to plain- 
tiff’s right to recover. It may be stated 
thus,—Was the commerce which the con-, 
spiracies involved, such as is required by 
the Sherman and Clayton Acts? Stating it 
more narrowly, since we have determined 
that the objects of the conspiracy were 
within the contemplation of the Acts,—Is 
the interstate commerce involved in this 
conspiracy of that quality or character and 
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so related to the object of the conspiracies 
as 1s necessary to invoke the Sherman and 
Clayton Acts and make them applicable? 


[Cc onclusion] 


Because the effect upon interstate com- 
merce 1s remote and merely incidental and 
the object of the conspiracy was not directed 
against such interstate trade, but wholly 
against local trade, we must, under the deci- 
sions, hold that the case falls outside these 
Acts. Levering & G. Co. u-Morrin, 289 U. S. 
pst Apex Hosiery Co. v. Leader, 310 U. S. 


_Further comment, or statement of our 
views, is unnecessary. We have not only a 
square holding by the majority of the court, 
which we must follow, to the effect that the 
interstate commerce, such as is here in- 
volved, is insufficient to invoke the applica- 
tion of the Acts, but we have a dissenting 
opinion which helps to clarify the extent 
of the majority opinion holding. To express 
our sympathy with the views of the minor- 
ity opinion would be supererogation. We 
bow to and follow the majority opinion and 
therefore hold that the interstate commerce 
here involved was insufficient to invoke the 
application of the Federal Acts in question.’ 

The judgment is affirmed. 


[] 56,126] Twin Ports Oil Company v. The Pure Oil Company. 
United States Circuit Court of Appeals for the Eighth Circuit. No. 11,902. May 20, 1941.. 
Appeal from United States District Court, District of Minnesota. 


The mere fact that the existence of a conspiracy to raise prices is established is not 
sufficient to support a judgment for damages under the Sherman Act. The privilege of 
recovery of triple damages requires definiteness in the basis of damages as attributable 


to the violation of the Federal Act. 


In order for the plaintiff jobber to recover damages it must be shown not only that 
the price at which it was able to buy gasoline was increased, but also that its resale price 
was not correspondingly increased to maintain the margin of profit at an even level. 


Affirming the decision of the United States District Court, District of Minnesota, 


October 15, 1940. 


Mr. Ernest A. Michel (Mr. Tom Davis, Mr. Carl L. Yaeger, Mr. John P. Devaney, 
Mr. George H. Lommen, Mr. Fred Ossanna and Messrs. Walsh & Walsh on the brief) 


for appellant. 


Mr. David T. Searls (Mr. S. A. Mitchell, Mr. R. D. Shewmaker, Mr. L. E. Isaksen, 
Mr. R. L. Wagner, Mr. Harry S. Stearns, Messrs. Vinson, Elkins, Weems & Francis, 
Messrs. Thompson, Mitchell, Thompson & Young, Messrs. Thomas, Orr & Isaksen, and 
Messrs. Stearns & Stearns on the brief) for appellee. 


Before WooproucH, JOHNSEN and VAN VALKENBURGH, Circuit Judges. 


[Nature of Proceedings] 


VAN VALKENBURGH, Circuit Judge: This 
is an action to recover treble damages by 
the plaintiff, appellant here, an oil jobber 
in Duluth, Minnesota, for losses alleged to 
have been sustained by it due to violation, 
by appellee and other major oil companies, 
of the Sherman Anti-Trust Law. (Act July 
2, 1890, 26 Stat. 209, 15 U. S.C. A. Sec. 1.) 
The case is based upon the government 
prosecution and conviction of various oil 
companies, including appellee, upon the 
charge of a price fixing conspiracy con- 
sisting of a concerted buying program for 
the purchase of gasoline from independent 
refiners in the East Texas and Mid-Con- 
tinent fields, for the purpose of increasing 
the tank-car spot price. United States v. 
Socony-Vacuum Oil Company, Inc., et al., 


310 U. S. 150. It is alleged in the indict- 
ment that this, in turn, had the effect of 
increasing the retail price of gasoline in 
the Mid-Western Area. 


[Plaintiff's Contract] 


In its complaint appellant alleged that for 
some months prior to April 1, 1933, it was 
a jobber engaged in the selling of gasoline, 
oils, and allied products in the City of 
Duluth, Minnesota, and vicinity; and had 
for more than ten years, as such jobber, 
dealt in its business with appellee; that by 
reason of the confidence engendered by 
such relationship, it had taken steps to 
increase and expand its business and hold- 
ings; and on said first day of April, 1933, 
had entered into a contract and agreement 
with appellee whereby appellant was allot- 


1. 56,126 


502 


Court Decisions 


~ Twin Ports Oil Co. v. The Pure Oil Co. 


ted certain fixed territory as to the distri- 
bution and: sale of certain products, gaso- 
line, etc., which it agreed to purchase from 
the Pure Oil Company. That under the 
terms of said contract the margin which 
the appellant was to receive for the han- 
dling and sale of gasoline for said Pure Oil 
Company was approximately 6.83 cents per 
gallon, based upon the agreements and 
stipulations in said contract contained. 


[Definition of Term “Margin” | 


In its first amended complaint appellant 
defined this margin as follows: 

“That as used in this complaint, and in all 
Exhibits annexed hereto, the term ‘margin’ did 
and does mean the difference between the retail 
price of gasoline fixed by the defendants and 
the tank car price fixed by the defendants for 
gasoline, free on board railway tank cars at 
Tulsa, Oklahoma, plus all rail freight from 
Tulsa, Oklahoma, regardless of point of origin, 
to destination, plus State and Federal gasoline 
taxes.”’ 


[Illegal Exacting Theory] 


In its brief counsel for appellant concede 

that the word “margin” was thus defined in 
its original complaint, but state that it was 
not defined in its amended amended com- 
plaint, and insist that the case was not tried 
on the “margin theory.” Instead, it urges 
that the case was tried upon the “illegal 
exacting theory” stated in paragraph 16 of 
the amended amended complaint, wherein 
it was alleged that the defendant: 
“did artificially raise and fix said tank car prices 
of gasoline in said spot market and did artifi- 
cially raise and fix said spot market tank car 
prices of gasoline and did and have at all times 
herein mentioned maintained said prices at ar- 
tificially high and non-competitive levels and at 
levels agreed upon among defendants and that 
defendants did intentionally increase and fix 
the tank car prices of gasoline contracted to be 
sold and which were sold in interstate com- 
merce to plaintiff and other jobbers in said 
Mid-Western Area.”’ 


It is to be observed that nothing in this 
last quotation, nor claimed in the amended 
complaint, withdraws or contradicts the 
definition of ‘‘margin” contained in the 
original complaift, nor is any effect of the 
conspiracy stated further than the artificial 
raising of tank car prices of gasoline in the 
spot market, which mean the prices of gaso- 
lines free on board railway tank cars,—that is, 
the prices which appellant and those similarly 
situated would have to pay. Nothing in this 
quotation contains reference to any neces- 
sary effect upon the selling price by appel- 
lant, nor upon its margin as a jobber. 


[Theory of Trial] 


To determine the theory upon which the 
case was tried we have recourse to the testi- 
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mony and evidence contained in the record. 
In the stipulation, made August 22, 1940, to 
limit the issues to be heard when the case 
should come on regularly for trial, the defi- 
nition of “margins” was again expressly 
stated thus: 


“The term ‘margins’, as used in this stipula- 
tion, means the difference between the retail 
price of gasoline, less taxes, inspection fee and 
commission paid to reseller and the basic tank 
car price paid by plaintiff plus freight.’’ 


October 8, 1940, plaintiff sought further 
to amend its complaint after the stipulation 
previously had been signed and after that 
stipulation had been presented to the court 
at a pre-trial hearing. The following col- 
loquy took place between court and counsel : 


“Mr. Searls (for defendant): Isn’t it true that 
you claim your injury relates to margins in this 
case? 

Mr. Michel (for plaintiff) : 
margins. 

Mr. Searls: And you have defined ‘margin’ i 
the stipulation? : 

Mr. Michel: Yes. 

Mr. Searls: And that is a definition that you 
put into the stipulation? 

Mr. Michel: Yes, and the margin would have 
been different but for the conspiracy. 

Mr. Searls: In other words, you claim your 
injury relates to margin as defined in the stipu- 
lation? B 

Mr. Michel: Yes. We want to show—we want 
this broad enough—that if it had-not been for 
the conspiracy our margin would have been 
greater, and we think under the very liberal 
interpretation of the new rules, we should be 
permitted to do this. 

The Court: Well, how are you going to be 
prejudiced by the amendment as offered, Mr. 
Searls? 

Mr. Searls: If the Court please, I do not raise 
any question about notice. I was given notice. 
two weeks ago. The only question I raise is 
that it does not seem to me it is proper for. the 
plaintiff to amend his complaint after signing 
the stipulation. 

The Court: Of course I think, Mr. Michel, 
that according to the stipulation, you have in- 
dicated that your damages are solely to be 
found in the lessening of your margins, and the 
consequent injury upon your business. 


Yes, it relates to 


Mr. Michel: Yes, and we want to show how 
they were lessened. 
The Court: Then you do not depart from 


that theory of damages? In other words, that 
the immediate result of this conspiracy was a 
lessening of your margins? 

Mr. Michel: Yes, that is our theory. 

The Court: But you contend that even though 
there was a reflected increase in the retailers’ 
price, that the stabilization of price and the fix- 
ing of price in some way affected your margins 
—is that right? 

Mr. Michel: Yes, that is our point. 

The Court: And you are following along the 
same theory with reference to damage, in that 
it refers exclusively to the lessening of margins? 

Mr. Michel: Yes. 

The Court: Well, if that is his position I 
think I will allow the amendment.”’ 
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[Price-Fixing] 


It is conceded that the price of gasoline 
at the service stations, such as those op- 
erated by appellant, was determined and 
fixed by the Standard Oil Company. Neither 
party to this action had any voice in this 
determination. The margin of the jobber 
was the difference between this retail price, 
less taxes, inspection fee and commission, 
and the basic tank car price paid by appel- 
lant, plus freight. 


Following in the record-is the deposition 
testimony of Mr. Axel E. Friedman, one of 
the organizers and one.of the principal 
stockholders of the appellant corporation: 


“In the contract that the Twin Ports Oil Com- 
pany had with The Pure Oil Company there is 
a price provision which has a guaranteed mar- 
gin. It is a protection to the purchaser. It is a 
guarantee of a certain gross profit regardless of 
what happens to the price. It was given by 
The Pure Oil Company to Twin Ports Oil Com- 
pany and guaranteed that Twin Ports Oil Com- 
pany would have a margin of profit of 5¢ below 
the service station price as fixed by the Standard 
Oil Company of Indiana at Duluth. Pure guar- 
anteed that they would so bill us that we would 
always have at least a margin of profit of 5¢ 
per gallon. This was written in the contract. 
I do not know of any time when Pure failed to 
give us 5¢ margin. The Pure Oil Company in- 
creased the amount of that guaranteed margin. 
I do not know that there is any provision in the 
contract for giving us a greater margin than 5¢. 


[Increase in Margin] 


Q. Now, after this contract was executed you 
allowed your dealers a larger margin, didn’t 
you? 

A. When the larger margin was put in effect, 
yes. 

Q. When you did that then the Pure Oil Com- 
pany increased the amount of their guaranteed 
margin to you to five and a half cents? 

A. They did... 

Q. That was a half cent more than the five 
cents provided for in the contract? 

A. Yes. ; 

Q. Now, let us see what that means. You 
have stated that the Standard Oil Company de- 
termined your service station price. 

A. They did. 

Q. If you had a guaranteed margin below the 
price posted by the Standard Oil Company, that 
gave you the assurance of getting that amount 
of profit, didn’t it? 

A. That is true. 

@. The contract went on to provide, ‘If the 
price of Purol-Pep Gasoline determined as above 
should give Seller a refinery netback price at 
its Oklahoma refineries of less than one and 
three-fourths cents per gallon, such margin of 
five cents per gallon shall be reduced’? 

A. That is true. 

Q. Don’t you know that there was a time in 
1933 when the Pure Oil Company was getting 
less than 13% cents a gallon for its gasoline? 

A. For a short period. 


Q. And it didn’t take advantage of this clause 
and reduce your margin, did it? 
A. No. 


Q. It kept on giving you that five cents? 

A. Yes. 

Q. Notwithstanding the fact it had the right 
to reduce that margin under the terms of the 
contract? ; 

A. That is true.’’ 


In the testimony of the witness John J. 
Cox, originally an engineer, but later the 
owner of oil plants in several Michigan 
cities, the following is found: 


[Effect of Buying Programs] 

“Q. Now, based upon this vast experience 
that you have detailed here, I will ask you if 
as an oil man you have an opinion as to the 
effect of the buying programs upon the tank car 
prices f.o.b. Group III, during 1935, from March, 
until April, 1936? Have you such an opinion? 

A. Yes. 

Mr. Searls: That is the spot market price? 

Mr. Michel: Yes. 

Q. What is that opinion? 

A. Well, my opinion fs that: the buying pro- 
gram put a floor under the market, the tank 
car market of 2% cents per gallon. 

Q. During that period of 1935 to 1936? 

A. Yes, sir.’’ 


Later Cox was recalled by counsel for 
appellant to explain what he meant by this 
testimony: 

“Q. Mr. Cox, this morning you used the term 
—which may be perfectly understandable to you 
in the oil business, but I don’t know that it is to 
the Court and jury definitely—in answer to my 
question as to the effect of the buying program 
in 1939 and 1936 upon the tank car price at 
Group III, you said it had the effect of placing 
a floor of 2% cents on it. Tell the jury what 
you mean by the word ‘floor’. 

A. I mean that it would have been—the price 
would have been—the tank car market price 
would have been 2% cents under what it was.”’ 


[Motion for Directed Verdict] 


At the close of plaintiff’s testimony de- 
fendant filed motion for a directed verdict 
on the grounds that: 


“There is no evidence that the plaintiff 
suffered or sustained any damage as a result 
of the increase in the tank car spot market 
price claimed by the plaintiff. 

“There is no evidence that the plaintiff 
suffered or sustained any damage as a result 
of the conspiracy alleged by the plaintiff. 

“The plaintiff has failed to prove any causal 
connection between the conspiracy alleged by 
it and any of the damages claimed by it.” 


[Plaintiff's Objections] 


In the argument that followed Mr. Michel, 
counsel for plaintiff, voiced his objections to 


“the motion in the following language: 


“The plaintiff contends, maintains and 
claims, that under the undisputed testimony 
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of the witness, John Cox, a provable dam- 
age to the plaintiff of 21%4 cents per gallon 
for all gasoline purchased by the plaintiff, 
appears in this case. . 

“And the record should show, I presume, 
that the plaintiff objects to the granting of 
the motion to direct a verdict on the ground 
that it is a deprivation of rights of the 
plaintiff to a trial by jury, and on the ground 
that a provable damage has been shown 
under the undisputed testimony of John Cox.” 


[Motion Sustained] 


The Court sustained this motion and in 
so doing gave the following among other 
reasons for so doing: 

“The trouble with plaintiff's case is, in so 
far as the damages are concerned, that it 
has failed to prove that it sustained les- 
sened margins by reason of any increase 
in gasoline prices; and repeating what I said 
before, starting out with March 22nd, I 
think it was, in 1935, when this so-called 
conspiracy became effective, the retail prices 
had already gone up, and the first billing 
that plaintiff received on tank car gasoline 
reflected that same increase that was evi- 
dent in the retail price, and that continued 
all along until 1935 and 1936. The price to 
the Twin Ports Oil Company for gasoline 
was never increased except that it reflected 
a corresponding increase in the retailers’ 
price, so the margins were not lessened, and 
plaintiff's own testimony shows that; and 
the basis of the action is for recovery of 
damages, as I say, for lessened margins, 
and in the absence of lessened margins, 
there can be no recoverable damages in this 
case. 

The same reasoning applies to the so- 
called good will. In other words, any loss 
in the sale of this property, insofar as good 
will is concerned, cannot be attributed to 
the defendant in the absence of proving that 
there was actual damage caused by this 
so-called buying program.” 


[Judgment of Trial Court A firmed] 


We find that the record fully supports the 
statements of the trial court and its action 
in sustaining defendant’s motion for a di- 
rected verdict. It is evident from the argu- 
ment of appellant’s counsel in their brief 
that they found it impossible to show that 
an increase in the price of gasoline to ap- 
pellant was not immediately reflected in a 
corresponding increase in the retailers’ price 
during the years in question. Therefore, 
there was no loss in margins, nor in the 
sale of appellant’s property that could be 
attributed to this so-called buying program. 
There was Cox’s testimony, however, that, 
as a result of this buying program, the tank 
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car prices of gasoline had been raised by a 
little over two cents per gallon. Of course 
this could in any event result in no damage 
to appellant, absent proof that its selling 
price was not correspondingly increased, 
and particularly since its contract with ap- 
pellee protected the stability of its margins. 
Therefore, appellant was constrained to 
base its claim to recover upon rules an- 
nounced in cases involving fundamentally 
differing enactments and distinctive grounds 
for relief. In this connection its counsel 
cite specifically Southern Pacific Company, 
et al. v. Darnell-Taenzer Lumber Company, 
et al., 245 U. S. 531, and Adams v. Mills, 286 
U. S. 397. The first of these cases involved 
an order by the Interstate Commerce Com- 
mission of reparation for unreasonable freight 
charges; and the carrier was directed to 
pay such charges to the one who had paid 
the unreasonable excess, as the proximate 
loser, without following each transaction to 
its ultimate result. In this case it will be 
observed that the illegal unreasonable ex- 
cess is definitely and specifically found by 
the Commission in its order, and its repay- 
ment to the one who has suffered the loss 
by such overpayment is fixed. The Supreme 
Court, however, took occasion to distinguish 
another reparation case (Pennsylvamia R. R. 
Co. v. International Coal Mining Co., 230 
U. S. 184), where a party that has paid 
only the reasonable rate “sues upon a dis- 
crimination because some other has paid 
less”. Mr. Justice Holmes said: “There the 
damage depends upon remoter considera- 
tions. But here the plaintiffs have paid cash 
out of pocket that should not have been 
required of them, and there is no question 
as to the amount of the proximate loss.” (l.c. 
534, 535; italics supplied). 


[Comparable Decisions] 


In Adams v. Mills, supra, Commission mer- 
chants to whom, as factors, shipments had 
been consigned for sale, and who were ob- 
liged to pay unlawful unloading charges to 
carriers, were held to be proper parties to 
claim and sue for reparation under para- 
graphs 8 and 16 (2) of the Interstate Com- 
merce Act. In such case the unlawful charges 
paid are definite and responsive to the pro- 
visions of the Act; but a party may not seek 
to secure something for itself without proof 
of pecuniary loss consequent upon the un- 
lawful act. Davis v. Portland Seed Co., 264 
ee Suet 3s 


[Evidence of Damage Essential] 


The mere fact that the existence of a con- 
Spiracy to raise prices is established is not 
sufficient ipso facto, to support a judgment 
for damages under the Sherman Act. This 
statute differs materially in its provisions 
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from those of the Interstate Commerce Act 
which insure definite and specific recoveries 
for departures from published tariffs, and 
from payments of unreasonable and dis- 
criminatory freight rates. It is to be noted 
that here a recovery is sought for triple 
damages, a privilege that immediately sug- 
gests necessary definiteness in the basis of 
damages as attributable to the violation of 
the Federal Act. 

Under the contract between appellant and 
appellee, and the issue stipulated and framed 
by the pleadings, evidence in regard to both 
spot market price and service station price 
was necessary to determine the amount of 
the margins involved. Appellant offered no 
testimony on this point, nor any evidence 


of what the service station price might or 
would have been in the absence of buying 
programs. Therefore its sole reliance ap- 
pears to be upon the testimony of its wit- 
ness Cox that, in his opinion, the buying 
program put a floor under the tank car 
market of 2%4 cents per gallon; and that 
otherwise the tank car market price would 
have been 2%4 cents under what it was. 
There was, therefore, as found by the trial 
court, a failure to show lessened margins 
and damages to appellant as a result of the 
illegal combination charged. 


[Conclusion] 


It results that the judgment should be 
affirmed, and it is so ordered. 


[f 56,127] The J. L. Hudson Company v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Sixth Circuit. No. 8270. May 7, 1941. 


A decree is entered on stipulation in a cause which had been suspended until after 
final disposition of the case of Fashion Originators’ Guild of America, Inc. v. Federal 
Trade Commission, 61 S. Ct. 703. The decree affirms a prior order of the Federal 
Trade Commission and orders petitioner to cease and desist from any agreement or 
conspiracy intended to comply with requirements of the Fashion Originators’ Guild to 
prevent copying of designs; the order, however, does not apply to dresses copied, without 


consent, from “unpublished” designs. 


Modifying and affirming Federal Trade Commission Dkt. No. 2769, 
Beaumont, Smith & Harris, Detroit, Michigan, for Petitioner. 
W. T. Kelley, Washington, D. C., for Respondent. 


Before Hicks, Stmons and ALLEN, JJ. 


[History of Proceeding] 


It appearing to the Court that the parties 
hereto have heretofore entered into a stipu- 
lation providing that the above entitled 
cause might be suspended by this Court 
until after final disposition of the case of 
Fashion Originators’ Guild of America, Inc., 
et al., Petitioner, v. Federal Trade Commis- 
sion, Respondent, No. 16581, on the calendar 
of the October term, 1938, April 1939 ses- 
sion, of the Circuit Court of Appeals for the 
Second Circuit, and which said stipulation 
further provided that upon final determi- 
nation of said case either in the Circuit 
Court of Appeals for the Second Cireuit or 
in the Supreme Court of the United States, 
an order should be entered herein conform- 
ing to. said final disposition of said case, 
which said stipulation was accepted, approved 
and directed to be filed herein by order 
entered on the 5th day of May, 1939; 


And it further appearing to this Court 
that the Circuit Court of Appeals for the 
Second Circuit did on August 24, 1940, in 
the case therein pending, enter a decree 
affirming the cease and desist order entered 
by the Federal Trade Commission on Feb- 
ruary 8, 1939, in the matter of Fashion 
Originators’ Guild of America, Inc., et al. 
Docket No. 2769, with modifications thereto, 
and that the Supreme Court of the United 
States did on March 3, 1941, affirm the 
judgment of the Circuit Court of Appeals 
for the Second Circuit; 


[Order] 

Now, therefore, it is hereby ordered, ad- 
judged and decreed that said order to cease 
and desist issued by the Federal Trade Com- 
mission respondent herein, under date of 
February 8, 1939, be, and the same hereby 
is, affirmed with the exception noted at the 
end hereof; 
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And it is hereby further ordered, ad- 
judged and decreed that the petitioner herein, 
the J. L. Hudson Company, its officers, 
‘members of its Board of Directors and their 
successors, agents, servants and employees do 


[Acts Prohibited] 


Cease and desist from directly or indi- 
rectly, jointly or severally entering into, or 
carrying out any understanding, arrange- 
ment, agreement, combination or conspiracy 
with each other, or with any other person 
or persons, association or corporation: 

(a) To refuse to purchase any women’s 
garments from manufacturers thereof who 
are not members of the Fashion Originators’ 
Guild of America, Inc., or who do not con- 
form to its standards, ethics and regulations; 

(b) To comply with the requirement of 
the Fashion Originators’ Guild of America, 
Inc., not to purchase or sell women’s gar- 
ments declared by it to be copies of styles 
or designs registered in its design registra- 
tion bureau by its members; : 

(c) To comply with the request of the 
Fashion Originators’ Guild of America, Inc., 
that no women’s garments be purchased 
from manufacturers declared by it to be 
confirmed copyists; 

(d) To comply with the requirement of 
the Fashion Originators’ Guild of America, 


Inc., that any women’s garments found in 
their stocks which have been declared by 
it to be copies of registered styles and de- 
signs of its members be removed from sale 
and returned to the manufacturer thereof; 

(e) No part of the foregoing order shall 
apply to cases in which petitioner, its off- 
cers, members of its board of directors and 
their successors, agents, servants and em- 
ployees, buy dresses whose style or design 
they know the dress-maker to have copied 
without consent from an “unpublished” 
style or design; the privilege so conferred 
shall, however, cease as soon as the style 
or design in question shall be “published”; 
after which petitioner, its officers, members 
of its board of directors and their succes- 
sors, agents, servants and employees, shall 
be free to buy dresses made after it, no mat- 
ter by what means the dress-maker origin- 
ally obtained access to it. 


[Report of Complhance] 


And it is hereby further ordered, adjudged 
and decreed that the petitioner as above 
set forth shall, within ninety (90) days after 
the entry of this decree, file with the Fed- 
eral Trade Commission a report in writing 
setting forth the manner and form in which 
they have complied with this decree. 


[| 56,128] Mandel Brothers, Inc., and Marshall Field & Company v. Federal Trade 


Commission. 


ainitsd States Circuit Court of Appeals for the Seventh Circuit. No. 6924. April 24, 


A decree is entered on stipulation in a cause which had been suspended until after 
final disposition of the case of Fashion Originators’ Guild, Inc., et al. v. Federal 
Trade Commission, 61 S. Ct. 703. The decree affirms a prior order of the Federal Trade 
Commission and orders petitioners to cease and desist from any agreement or conspiracy 
to comply with requirements of the Fashion Originators’ Guild to prevent copying of 
designs; the order, however, is not to apply to the copying, without consent, of “un- 


published” designs. 


Modifying and affirming Federal Trade Commission Dkt. No. 2769, 
Taylor, Miller, Busch & Boyden, for Petitioners. 
W. T. Kelley, Washington, D. C., for Respondent. 
Before Evans, Major and Kerner, Circuit Judges. 


[History of Proceeding] 


It appearing to the Court that the parties 
hereto have entered into a stipulation pro- 
viding that the above-entitled cause might 
be suspended by this Court until after final 
disposition of the case of Fashion Origina- 
tors’ Guild of America, Inc., et al., Peti- 
tioner, against Federal Trade Commission, 
Respondent No. 16581, on the calendar of 
the October term, 1938, April, 1939 session, 
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of the Circuit Court of Appeals for the 
Second Circuit, and which said stipulation 
further provided that upon final determina- 
tion of said case either in the Circuit Court 
of Appeals for the Second Circuit or in the 
Supreme Court of the United States, an 
order should be entered herein conforming 
to said final disposition of said case, which 
said stipulation was accepted, approved and 
directed to be filed herein by order entered 
on April 12, 1939; 
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And it further appearing to this Court 
that the Circuit Court of Appeals for the 
Second Circuit did on August 24, 1940, in 
the case therein pending enter a decree 
affirming the cease and desist order entered 
by the Federal Trade Commission on Feb- 
ruary 8, 1939, in the matter of Fashion 
Originators’ Guild of America, Inc., et al., 
Docket No. 2769, with modifications thereto, 
and that the Supreme Court of the United 
States did on March 3, 1941, affirm the 
judgment of the Circuit Court of Appeals 
for the Second Circuit; 


[Order] 


Now, therefore, it is hereby ordered, ad- 
judged and decreed that said order to cease 
and desist issued by the Federal Trade 
Commission, respondent herein, under date 
of February 8, 1939, be, and the same hereby 
is, affirmed with the exception noted at the 
end hereof; 

And it is hereby further ordered, adjudged 
and decreed that the petitioners herein, 
Mandel Brothers, Inc. and Marshall Field 
and Company, their officers, members of 
their Boards of Directors and their succes- 
sors, agents, servants and employees do 


[Acts Prohibited] 


Cease and desist from, directly or indi- 
rectly, jointly or severally, entering into, or 
carrying out any understanding, arrange- 
ment, agreement, combination or conspiracy 
with each other, or with any other person 
or persons, association or corporation: 

(a) To refuse to purchase any women’s 
garments from manufacturers thereof who 
are not members of the Fashion Origina- 
tors’ Guild of America, Inc., or who do not 
conform to its standards, ethics and regu- 
lations; 


(b) To comply with the requirement of 
the Fashion Originators’ Guild of America, 
Inc., not to purchase or sell women’s gar- 
ments declared by it to be copies of styles 
or designs registered in its design registra- 
tion bureau by its members; 

(c) To comply with the request of the 
Fashion Originators’ Guild of America, Inc., 
that no women’s garments be purchased 
from manufacturers declared by it to be 
confirmed copyists; 

(d) To comply with the requirement of 
the Fashion Originators’ Guild of America, 
Inc., that any women’s garments found in 
their stocks which have been declared by 
it to be copies of registered styles and de- 
signs of its members be removed from sale 
and returned to the manufacturer thereof; 

(e) No part of the foregoing order shall 
apply to cases in which petitioners, their 
officers, members of their Boards of Di- 
rectors, and their successors, agents, serv- 
ants and employees, buy dresses whose style 
or design they know the dressmaker to have 
copied without consent from an “unpublished” 
style or design; the privilege so conferred 
shall, however, cease as soon as the style or 
design in question shall be “published”; 
after which petitioners, their officers, mem- 
bers of their Boards of Directors, and their 
successors, agents, servants and employees 
shall be free to buy dresses made after it, 
no matter by what means the dressmaker 
originally obtained access to it. 


[Report of Compliance] 


And it is hereby further ordered, adjudged 
and decreed that the petitioners as above 
set forth shall, within ninety (90) days after 
the entry of this decree, file with the Fed- 
eral Trade Commission a report in writing 
setting forth the manner and forni in which 
they have complied with this decree. 


[f 56,129] J. Tom Watson (Gibbs), individually and as Attorney General of the 
State cf Florida, et al. v. Gene Buck, individually and as President of the American 
Society of Composers, Authors and Publishers, et al. 


Gene Buck, individually and as President of the American Society of Composers, 
Authors and Publishers, et al. v. J. Tom Watson (Gibbs), individually and as Attorney 


General of the State of Florida, et al. 


United States Supreme Court. Nos. 610, 611. May 26, 1941. 
Appeals from the United States District Court for the Northern District of Florida. 


An injunction to prevent enforcement of a Florida music copyrights act against 
the American Society of Composers, Authors and Publishers is denied on the grounds 
that (1) when a state statute contains a separability clause, invalidity of non-essential 
sections cannot be held by a federal court to invalidate the entire statute unless a con- 


trolling decision of the state courts compels such a course; (2) even if a state criminal 
statute is unconstitutional, federal injunctions are not to be granted against its enforce- 
ment in the absence of exceptional circumstances; and (3) the federal copyright laws 
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do not limit the power of a state to regulate or prohibit combinations in restraint of 


trade. 


Lucien H. Boggs, Jacksonville, Florida, (for Watson, et al.), Tyrus A. Norwood, 
Assistant Attorney General of Florida, J. Tom Watson, Attorney General of Florida, 
Andrew W. Bennett, Washington, D. C., for Petitioner. 


Thomas G. Haight, Jersey City, New Jersey (for Gene Buck, et al.) Frank J. Wide- 
man, Washington, D. C., Louis D. Frohlich and Herman Finkelstein, New York City, 


and Manley P. Caldwell, for Defendant. 


Mr. Justice BLAck delivered the opinion of the Court. 


[Issue] 


In broad outline, these cases involve the 
constitutionality of Florida statutes regu- 
lating the business of persons holding mu- 
sic copyrights and declaring price-fixing 
combinations of “authors, composers, pub- 
lishers, [and] owners” of such copyrights 
to be illegal and in restraint of trade. 


[Statement of Case] 


The American Society of Composers, Au- 
thors and Publishers (ASCAP), one of the 
appellants in No. 611 and one of the appel- 
lees in No. 610, is a combination which con- 
trols the performance rights of a major part 
of the available supply of copyrighted popu- 
lar music. The other appellants in No. 611 
(appellees in No. 610) are individual com- 
posers, authors and publishers of music 
controlled by ASCAP. The appellees in 
No. 611 (appellants in No. 610) are the 
Attorney General and all the state prose- 
cuting attorneys of Florida who are 
charged with the duty of enforcing certain 
parts of the statutes in question. 


These two cases were originally a single 
action, in which ASCAP and its co-parties 
sought to enjoin the state officials from en- 
forcing a 1937 Florida statute. A federal 
district court, composed of three judges un- 
der § 266 of the Judicial Code, granted a 
temporary injunction, and this Court af- 
firmed without passing upon the merits of 
the constitutional questions involved. Gibbs 
v. Buck, 307 U. S. 66. A supplemental bill 
of complaint was then filed, asking that the 
three judge court enjoin a 1939 Florida stat- 
ute relating to the same subject.?, On final 
hearing, the three judge court again en- 
joined the state officials from enforcing any 
part of the 1937 statute, but granted the 
injunction only as to certain sections of the 
1939 act. 34 F. Supp. 510. No. 611 is an 
appeal by ASCAP and its co-complainants 
from the refusal to enjoin the state officials 
from enforcing the remainder of the 1939 
act. No. 610 is an appeal by the state of- 
ficials from the order. granting the injunc- 


1 Fla. Laws 1937, ch. 17807. 
* Fla. Laws 1939, ch. 19653. 
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tion as to the 1937 act and as to certain 
sections of the 1939 act. 


[Decision of Lower Court] 


The court below, without passing at all 
upon the validity of thirteen out of the 
twenty-one sections and subsections of the 
1937 act, held that the remaining eight sec- 
tions deprived copyright owners of rights 
granted them by the federal copyright laws, 
and that the statute must fall in its entirety. 
This it did upon the premise that the sec- 
tions held invalid and the other parts of the 
bill were intended by the Florida legislature 
to form ‘“a*-harmonious whole” and _ to 
“stand or fall together.” The ultimate ques- 
tions involved are such that we must first 
determine whether this ruling was correct. 
We hold that it was not, for the following 
reasons. 


[Severability of Statute] 


The Florida legislature expressed a pur- 
pose directly contrary to the District Court’s 
finding. For what the legislature intended 
in this regard was spelled out in section 12 
of the Act in the clear and emphatic 
language of the legislature itself. That sec- 
tion reads: 


“If any section, sub-section, sentence, clause 
or any part.of this Act, is for any reason, held 
or declared to be unconstitutional, imperative 
[sic] or void, such holding or invalidity shall 
not affect the remaining portions of this Act; 
and it shall be construed to have been the 
legislative intent to pass this Act without such 
unconstitutional, inoperative or invalid part 
therein; and, the remainder of this Act, after 
the exclusion of such part or parts, shall be 
held and deemed to be valid as if such excluded 
parts had not been included herein.’’ 


This is a flat statement that the Florida 
legislature intended that the act should 
stand and be enforced “after the exclusion 
of such part or parts” as might be held in- 
valid. Unless a controlling decision by 
Florida’s courts compels a different course, 
the federal courts are not justified in specu- 
lating that the state legislature meant ex- 
actly the opposite of what it declared “to 
have been the legislative intent.” But the 
Supreme Court of Florida recognizes and 
seeks to carry out the legislative intent thus 
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expressed. Speaking of a similar sever- 
ability clause of another statute, that court 
said: “The Act as a whole evinces a pur- 
pose on the part of the Legislature to im- 
pose a license tax on chain stores and 
Section fifteen provides that if any section, 
provision or clause thereof, or if the Act as 
applied to any circumstance shall be de- 
clared invalid or unconstitutional such in- 
validity shall not affect other portions of 
the Act held valid nor shall it extend to 
other circumstances not héld to be invalid. 
Under the liberal terms of Section fifteen it 
may be reasonably discerned that the Leg- 
islature intended that the Act under review 
should be held good under any eventuality 
that did not produce an unreasonable, un- 
constitutional or an absurd result. ... The 
test,to determine workability after severance 
and whether the remainder of the Act 
should be upheld rests on the fact of 
whether or not the invalid portion is of 
such import that the valid part would be in- 
complete or would cause results not con- 
templated by the Legislature.” Louis K. 
Liggett Co. v. Lee, 109 Fla. 477, 481. Meas- 
ured by this test the court below was in 
error, for there can be no doubt that sec- 
tion 1 and the other sections upon which 
the court failed to pass are complete in 
themselves; they are not only consistent 
with the statute’s purpose but are in reality 
the very heart of the act, comprising a dis- 
tinct legislative plan for the suppression of 
combinations declared to be unlawful. For 
as pointed out by the court below, the 


sections that were not passed on are those > 


which outlaw combinations to fix fees and 
prescribe the means whereby the legislative 
proscription against them can be made ef- 
fective Since, therefore, that phase of the 
act which aimed at unlawful combinations 
is complete in itself and capable of standing 
alone, we must consider it as a separable 
phase of the statute in determining whether 
the injunction was properly issued against 
the state officials. 


3 The Court said: 

‘“‘There remain: Sections 1, 2-C and 3, in effect 
declaring ASCAP and similar societies illegal 
associations, outlawing its arrangements for li- 
cense fees, and proscribing and making an 
offense, attempts to collect them; Section 7-B 
making persons, acting for such a combination, 
agents for it and liable to the penalties of the 
Act; Section 8 fixing the penalties; Section 9 
giving the state courts jurisdiction to enforce 
the Act, civilly and criminally; and Sections 
10-A, 10-B, 11-A and 11-B, prescribing procedure 
under it.’”’ 34 F. Supp. 516. With the possible 
exception of section 3, nowhere in the course of 
the opinion were any of these sections held 


invalid. 


[Ultimate Question] 


As a matter of fact, as the record stands 
the right of ASCAP and its co-complain- 
ants to an injunction depends upon this 
phase of the statute and is not to be de- 
termined at all by the validity or invalidity 
of the particular sections which the court 
below thought inconsistent with the federal 
Constitution and the copyright laws passed 
pursuant to it. The ultimate determinative 
question, therefore, is whether Florida has 
the power it exercised to outlaw activities 
within the state of price fixing combinations 
composed of copyright owners. But before 
considering that question it is necessary that 
we explain why we do not discuss, and why 
an injunction could not rest upon, any other 
phase of Florida’s statutory plan. 


[Threatened Injury] 


Defendants in the injunction proceedings 
are the state’s Attorney General, who is 
charged with the responsibility of enforc- 
ing the state’s criminal laws, and all of the 
state’s prosecuting attorneys, who are sub- 
ject to the Attorney General’s authority in 
the performance of their official duties.* Un- 
der the statutes before us, it is made the 
duty of the state’s prosecuting attorneys, 
acting under the Attorney General’s direc- 
tion, to institute in the state courts criminal 
or civil proceedings. The original bill al- 
leged that the defendants had threatened 
to—and would, unless restrained—enforce 
the 1937 statute “in each and all of its 
terms and the whole thereof, and particu- 
larly against these complainants and others 
similarly situated .. . ,” and that as a 
consequence complainants would suffer irre- 
parable injury and damages. The supple- 
mental bill contained similar allegations as 
to the 1939 act. Both bills were drawn upon 
the premise that complainants were entitled 
to an injunction restraining all the state’s 
prosecuting officers from enforcing any 
single part of either of the lengthy statutes, 
under any circumstances that could arise 
and in respect to each and every one of the 
multidudinous regulations and prohibitions 


4 The Secretary of State and the State Comp- 
troller were added as parties defendant by a 
“Further Supplemerital Bill of Complaint’’ filed 
October 19, 1939. The ground given by the 
complainants for adding parties was that certain 
duties were imposed on these officials by the 
1939 act. The duties, however, required only 
that certain fees be collected, and not that 
actions be brought to enforce the law. 

In the course of this litigation, Florida has 
had three Attorneys General. The present Attor- 
ney General took office on January 7, 1941, and 
all the parties have joined in a motion to sub- 
stitute him as a defendant in place of his 
predecessor in office. There is no objection to 
the substitution, and the motion is granted, 
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contained in those laws. In their answers, 
the state’s representatives specifically de- 
nied that they had made any threats what- 
ever to enforce the acts against complainants 
or any one else. In their answer to the 
supplemental bill, however, they said that 
they would perform all duties imposed upon 
them by the 1939 act. The findings of the 
court on this subject were general, and were 
to the effect that ‘Defendants have 
threatened to and will enforce such State 
Statutes against these Complainants and 
others similarly situated in the event that 
such Complainants and others similarly sit- 
uated refuse to comply with said State Stat- 
utes or do any of the acts made unlawful 
by said State Statutes.” It is to be noted 
that the court did not find any threat to en- 
force any specific provision of either law. 
And there is a complete lack of record evi- 
dence or information of any other sort to 
show any threat to prosecute the com- 
plainants or any one else in connection with 
any specific clause or paragraph of the nu- 
merous prohibitions of the acts, subject to a 
possible exception to be discussed later. The 
most that can possibly be gathered from the 
meager record references to this vital al- 
legation of complainants’ bill is that though 
no suits had been threatened, and no crimi- 
nal or civil proceedings instituted, and no 
particular proceedings contemplated, the 
state officials stood ready to perform their 
duties under their oath of office should 
they acquire knowledge of violations. And 
as to the 1937 act, the state’s Attorney Gen- 
eral took the position from the very begin- 
ning, both below and in this Court, that 
under his construction of the earlier act no 
duties of any kind were imposed upon him 
_and his subordinates except with relation- 
ship to prohibited combinations of the type 
defined in section 1. 


[Federal Injunctions against State Statutes] 


Federal injunctions against state criminal 
statutes, either in their entirety or with 
respect to their separate and distinct pro- 
hibitions, are not to be granted as a matter 
of course, even if such statutes are uncon- 
stitutional. “No citizen or member of the 
community is immune from prosecution, in 
good faith, for his alleged criminal acts. 
The imminence of such a prosecution even 
though alleged to be unauthorized and hence 
unlawful is not alone ground for relief in 
equity which exerts its extraordinary pow- 
ers only to prevent irreparable injury to 
the plaintiff who seeks its aid.” Beal v. 
Missouri Pacific Railroad Corp., 312 U. S. 
45, 49. A general statement that an officer 
stands ready to perform his duty falls far 
short of such a threat as would warrant 
the intervention of equity. And this is 
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especially true where there is a complete 
absence of any showing of a definite and 
expressed intent to enforce particular clauses 
of a broad, comprehensive and multi-pro- 
visioned statute. For such a general state- 
ment is not the equivalent of a threat that 
prosecutions are to be begun so immedi- 
ately, in such numbers, and in ..1ch manner 
as to indicate the virtual certainty of that 
extraordinary injury which alone justifies 
equitable suspension of proceedings in 
criminal courts. The imminence and im- 
mediacy of proposed enforcement, the na- 
ture of the threats actually made, and the 
exceptional and irreparable injury which 
complainants would sustain if those threats 
were carried out are among the vital allega- 
tions which must be shown to exist before 
restraint of criminal proceedings is justi- 
fied. Yet from the lack of consideration 
accorded to this aspect of the complaint, 
both by complainants in presenting their 
case and by the court below in reaching a 
decision, it is clearly apparent that there 
was a failure to give proper weight to what 
is in our eyes an essential prerequisite to the 
exercise of this equitable power. The clear 
import of this record is that the court below 
thought that if a federal court finds a many- 
sided state criminal statute unconstitutional, 
a mere statement by a prosecuting officer 
that he intends to perform his duty is suf- 
ficient justification to warrant the federal 
court in enjoining all state prosecuting of- 
ficers from in any way enforcing the statute 
in question. Such, however, is not the 
rule. “The general rule is that equity will 
not interfere to prevent the enforcement of 
a criminal statute even though unconstitu- 
tional, To justify such interference 
there must be exceptional circumstances 
and a clear showing that an injunction is 
necessary in order to afford adequate pro- 
tection of constitutional rights. . . e 
have said that it must appear that “the 
danger of irreparable loss is both great and 
immediate’; otherwise the accused should 
first set up his defense in the state court, 
even though the validity of a statute is chal- 
lenged. There is ample opportunity for 
ultimate review by this Court of federal 
questions.” Spielman Motor Sales Co. v. 
Dodge, 295 U. S. 89, 95-96. 


Such “exceptional circumstances” and 
“great and immediate” danger of irreparable 
loss were not here shown. Tested by this 
rule, therefore, and with the possible excep- 
tion of that phase of the statute outlawing 
Florida activities by combinations declared 
unlawful in section 1 of the 1937 act (which 
we shall later consider separately), neither 
the findings of the court below nor the 
record on which they were based justified 
an_ injunction against the state prosecuting 
officers. 
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[State Court Interpretations] 


In addition to the fact that the situation 
here does not meet the tests laid down in 
the decided cases, the very scope of these 
two statutes illustrates the wisdom of a 
policy of judicial self restraint on the part 
of federal courts in suspending state stat- 
utes in their entirety upon the ground that 
a complainant might eventually be prose- 
cuted for violating some part of them. The 
Florida Supreme Court, which under our 
dual system of government has the last 
word on the construction and meaning of 
statutes of that state, has never yet passed 
upon the statutes now before us. It. is 
highly desirable that it should have an op- 
portunity to do so.° There are forty-two 
separate sections in the two acts. While 
some sections are repetitious, and while 
other sections are unimportant for present 
purposes, there are embraced within these 
two acts many separate and distinct regula- 
tions, commands and prohibitions. No one 
can foresee the varying applications of these 
separate provisions which conceivably 
might be made. A law which is constitu- 
tional as applied_in one manner may still 
contravene the Constitution as applied in 
another. Since all contingencies of attempted 
enforcement cannot be envisioned in ad- 
vance of those applications, courts have in 
the main found it wiser to delay passing 
upon the constitutionality of all the sepa- 
rate phases of a comprehensive statute until 
faced with cases involving particular pro- 
visions as specifically applied to persons 
who claim to be injured. Passing upon the 
possible significance of the manifold pro- 
visions of a broad statute in advance of 
efforts to apply the separate provisions is 
analogous to rendering an advisory opinion 
upon a statute or a declaratory judgment 
upon a hypothetical case. It is, of course, 
conceivable that a statute might be flagrantly 
and patently violative of express constitu- 
tional prohibitions in every clause, sentence 
and paragraph, and in whatever manner 
and against whomever an effort might be 
made to apply it. It is sufficient to say that 
the statutes before us are not of this type. 


5Cf., e.g., Arkansas Corporation Commission 
v. Thompson, 312 U. S. —, —; Railroad Com- 
mission of Texas v. Pullman Co., 312 U. S. —, 
—; Railroad Commission of Texas v. Rowan & 
Nichols Oil Co., 311 U. S. 570, 575; Thompson 
v. Magnolia Petroleum Co., 309 U. S. 478, 483; 
Ex parte Baldwin, 291 U.S. 610, 619; Gilchrist v. 
Interborough Rapid Transit Co., 279 U. S. 159, 
207. 


6 have been referred to a recent consent 
aes against ASCAP in the federal district 
court for the Southern District of New York, 
the theory being that the decree might have 
some bearing upon the state’s power to pass the 
legislation now under attack. But it has not. 


Cases under the separate sections and para- 
graphs of the acts can be tried as they 
arise—preferably in the state courts. Any 
federal questions that are properly pre- 
sented can then be brought here. . But at 
this time the record does not justify our 
passing upon any part of the statute except, 
possibly, that phase which prohibits activi- 
ties in Florida by combinations declared 
unlawful. While the proof and findings 
in this regard are not as clear and specific 
as they might and should be, we neverthe- 
less, under the circumstances of this case, 
proceed .to this ultimate and decisive ques- 
tion. ‘ 


[Regulatory Power of State] 


In the consideration of this case, much 
confusion has been brought about by dis- 
cussing the statutes as though the power 
of a state to prohibit or regulate combina- 
tions in restraint of trade was identical with 


and went no further than the power exer- 
‘cised by Congress in the Sherman Act. 


Such an argument rests upon a mistaken 
premise.” Nor is it within our province 
in determining whether or not this phase 
of the state statute comes into collision with 
the federal Constitution or laws passed 
pursuant thereto to scrutinize the act in 
order to determine whether we believe it 
to be fair or unfair, conducive to good or 
evil for the people of Florida, or capable of 
protecting or defeating the public interest 
of the state.’ These questions were for the 
legislature of Florida and it has decided 
them. And, unless constitutionally valid 
federal legislation has granted to individual 
copyright owners the right to combine, the 
state’s power validly to. prohibit the pro- 
scribed combinations cannot be held non- 
existent merely because such individuals can 
preserve their property rights better in 
combination than they can as individuals. 
We find nothing in the copyright laws 
which purports to grant to copyright own- 
ers the privilege of combining in violation 
of otherwise valid state or federal laws. 
We have, in fact, determined to the con- 
trary with relation to other copyright privi- 
leges.° But complainants urge that there 


In matters relating to purely intrastate trans- 
actions, the state might pass valid regulations 
to prohibit restraint of trade even if the federal 
government had no law whatever with reference 
to similar matters involving interstate trans- 
actions. 


™The court below concluded as a matter of 
law that ‘‘enactment of the said Statute was 
not necessary to protect, nor does it serve the 
public interest of the State of Florida... .’’ 

8 Interstate Circuit, Inc. v. United States, 306 
U. S. 208. Cf. Fashion Originators’ Guild of 
America.v. Federal Trade Commission, 312 U. S. 
—; Ethyl Gasoline Corp. v. United States, 309 
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is a distinction between our previous hold- 
ings and the question here. This contention 
is based on the idea that Congress has 
granted the copyright privilege with rela- 
tion to public performances of music, and 
that with reference to the protection of this 
particular privilege, combination is essen- 
tial. We are therefore asked to conclude 
from the asserted necessities of their situa- 
tion that Congress intended to grant this 
extraordinary privilege ‘of combination. 
This we cannot do. We are pointed to 
nothing either in the language of the copy- 
right laws or in the history of their enact- 
ment to indicate any congressional purpose 
to deprive the states, either in whole or 
in part, of their long-recognized power to 
regulate combinations in restraint of trade. 
Compare Waters-Pierce Oil Co. v. Texas 
(No. 1), 212 U.S. 86,107. 


[Conclusion] 


Under the findings of fact of the court 
below, ASCAP comes squarely within the 
definition of the combinations prohibited by 
section 1 of the 1937 act. Section 1 de- 
fines as an unlawful combination an aggre- 
gation of authors, composers, publishers, 
and owners of copyrighted vocal or instru- 
mental musical compositions who form any 
society, association, or the like and the 
members of which constitute a substantial 
number of the persons, firms or corpora- 
tions within the United States who own or 
control such musical compositions and 
“when one of the objects of such combina- 
tion is the determination and fixation of 
license fees or other exactions required by 
such combinations for itself or its members 
or other interested parties.” Section 8 of 
the 1937 act makes it an offense for such 
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combinations “to act within this State in 
violation of the terms of this Act.” The 
court below found that there were 1425 
composers and authors who were members 
of ASCAP; that the principal music pub- 
lishers of the country are members; that 
the Society controls the right of perform- 
ance of 45,000 members of similar societies 
in foreign countries; and that the Board of 
Directors of ASCAP have “absolute control 
over the fixing of prices to be charged for per- 
formance licenses .. .” Since under the 
record and findings’ here ASCAP is an 
association within the meaning of section 1 
of the 1937 act, we are not called upon at 
its instance to pass upon the validity of 
other provisions contained in the numerous 
clauses, sentences, and phases of the 1937 
or 1939 act which might cover other com- 
binations not now before us. It is enough 


for us to say in this case that the phase 


of Florida’s law prohibiting activities of 


those unlawful combinations described in 


section 1 of the 1937 act does not contra- 
vene the copyright laws of the federal Con- 
stitution; that particular attacks upon other 
specified provisions of the statutes involved 
are not appropriate .for determination in 
this proceeding; that the court below erred 
in granting the injunction; and that the bill 
should have been dismissed. All other ques- 
tions remain open for consideration and 
disposition in appropriate proceedings. For 
the reasons given, the judgment below in 
No. 610 is reversed and the cause is re- 
manded to the lower court with instructions 
to dismiss the bill. The judgment in No. 
611 is affirmed. 
It is so ordered. 


Mr. Justice MurpHy took no part in the 
consideration or decision of this case. 


[56,130] Frank Marsh,’ as Secretary of State of Nebraska, et al. v. Gene Buck, 
Individually and as President of the American Society of Composers, Authors and Pub- 


lishers, et al. 


United States Supreme Court. No. 312. May 26, 1941. 
Appeal from the United States District Court for the District of Nebraska. 


An injunction to prevent enforcement of a Nebraska music copyrights act against 
the American Society of Composers, Authors and Publishers is denied on the authority 


of Watson v. Buck. 


Walter R. Johnson, Attorney General of Nebraska, John Riddell, Assistant to the 
Attorney General, William J. Holtz, Special Assistant to the Attorney General, Gordon 
Diesing, William F. Dalton, Omaha, Nebraska (assisting William Holtz, on Brief), for 


the Petitioner. 


Thomas G. Haight, Jersey City, New Jersey, Louis D. Frohlich and Herman Finkel- 


stein, New York City, for Appellee. 


* Frank Marsh et al. substituted as parties appellant in place of Harry R, Swanson et al., 


April 29, .1941, 
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-Mr. Justice Brack delivered the opinion 
of the Court. : 


[Similarity of Florida Statute] 


Most of the questions presented by this 
case are the same as those that were raised 
in Nos. 610 and 611, this day decided. 
Here, as there, at the request of ASCAP 
and its co-complainants a federal District 
Court composed of three judges enjoined 
various state officials from enforcing a state 
statute* aimed primarily at price-fixing 
combinations operating in the field of pub- 
lic performance of copyright music.”? Here, 
as there, the complainants alleged, and the 
defendants denied, that enforcement of the 
the act had been threatened. Here, as 
there, the court below found that threats 
had been made, that some of the sections 
of the act were invalid, that the invalidity 
of those sections permeated the whole, and 
that the state officials should be enjoined 
from enforcing any of the numerous pro- 
visions of the act. But, as in the Florida 
case, the court below proceeded on a mis- 
taken premise as to the réle a federal equity 
court should play in enjoining state crimi- 
nal statutes. Here, there was no more of 
a showing of exceptional circumstances, 
specific threats, and irreparable injury than 
in the Florida case. In his brief in this 
Court, the Attorney General of Nebraska 
stated that “Appellants, as law enforcement 
officers, sincerely hope that no action un- 
der this law will be required. None was 
threatened before nor since the suit was 
started.” With one possible exception, the 
record bears out the statement of the At- 
torney General; there was no evidence 
whatever that any threats had been made, 
but in his answer the Attorney General 


stated that he would “enforce the act 
against the complainant Society . . . [if] 
the complainant Society would operate in 
the State of Nebraska in violation of the 
terms of the statute by conniving and 
conspiring to fix and determine prices for 
public performance of copyrighted musical 
compositions ... .” As we have just held 
in Watson v. Buck, it was error to issue an 
injunction under these circumstances. 


[Separability] 


In other material respects also, this case 
is like the Florida case. The court below 
failed to pass on what we consider the heart 
of the statute because of what it regarded 
as the pervading vice of the invalid sec- 
tions. But section 12 of the Nebraska stat- 
ute is similar to section 12 of the Florida 
statute and provides that “If any section, 
subdivision, sentence or clause in this Act 
shall, for any reason, be held void or non- 
enforceable, such decision shall in no way 
affect the validity of enforceability of any 
other part or parts of this Act.” The legis- 
lative will is respected by the Supreme 
Court of Nebraska,? and the court below 
should have followed state law in this re- 
gard. ‘That part of the statute on which 
the court did not pass—and the part which 
the Attorney General said he stood willing 
to enforce if violated—set up a complete 
scheme for the regulation of combinations 
controlling performing rights in copyright 
music. On the authority of Watson v. Buck, 
the decision below is reversed and the cause 
HS aa with instructions to dismiss the 

ill. 
It is so ordered. 

Mr. Justice Murry took no part in the 
consideration or decision of this case. 


1 Neb. Laws 1937, ch. 138. 

233 F. Supp. 377. 

3 See Petersen v. Beal, 121 Neb. 348, 353, quot- 
ing and approving the following excerpt from 
Scott v. Flowers, 61 Neb. 620, 622-623: ‘‘The gen- 
eral rule upon the subject is that where there 
is a conflict between an act of the legislature 
and the constitution of the state, the statute 
must yield to the extent of the repugnancy, but 
no further [Citing authorities]. If, after strik- 


ing out the unconstitutional part of a statute, 
the residue is intelligible, complete, and capable 
of execution, it will be upheld and enforced, 
except, of course, in cases where it is apparent 
that the rejected part was an inducement to the 
adoption of the remainder. In other words, the 
legislative will is, within constitutional limits, 
the law of the land, and when expressed in 
accordance with established procedure, must be 
ascertained by the courts and made effective.”’ 
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[] 56,131] United States of America and Secretary of Agriculture v. Alice M. Morgan, 
Administratrix of the Estate of F. O. Morgan, Deceased, et al. 


United States Supreme Court. No. 440. May 26, 1941. 
Appeal from the United States District Court for the Western District of Missouri. 


When it became necessary for the Secretary of Agriculture to determine rates under 
the Packers and Stockyards Act in 1939 for the prior years of 1933 to 1937 in order to 
deal with moneys impounded from marketing agencies during those prior years, it was 
proper for him to consider conditions subsequent to 1933 in determining such rates. 


The Court finds that evidence of such subsequent conditions was submitted to the 


Secretary 


and that he did consider it, holding that it is not the duty of a Court to penetrate 


the precise course of the Secretary’s reasoning, but merely to find that he was responsibly 
conscious of market conditions subsequent to 1933, that he duly weighed them, and never- 
theless concluded that rates similar to those in effect in 1933 were proper. 


Publication in a newspaper of an article by the Secretary expressing his views on 
the question involved is not sufficient to render him unfit on account of bias to render a 


decision on the issue. 


Questioning of the Secretary of Agriculture at the trial before the district court was 
improper; the administrative process is independent of the judicial and its integrity is 


entitled to equal respect. 


Mr. Justice Roberts, dissenting, submits that a reasonable investigation of conditions 
after 1933 was not shown to have been made by the Secretary. 


Reversing the decision of the United States District Court for the Western District of 


Missouri, April, 1940, 32 F. Supp. 546. 


Attorney General Jackson, Francis Biddle, Solicitor General, Thurman Arnold, Assist- 


ant Attorney General, Wendell Berge, Hugh C 


ox, Warner W. Gardner, James C. Wilson, 


S. R. Brittingham, Special Assistants to the Attorney General, and G. N. Dagger, Attorney, 


Department of Agriculture, for Petitioner. 


John B. Gage, Kansas City, Missouri, Frederick H. Wood and Thomas T. Cooke, 


New York City, for Respondent. 


Mr. Justice FRANKFURTER delivered the opinion of the Court. 


[History of Proceedings] 


This case originated eleven years ago. As 
a result of proceedings begun in April, 1930 
under the Packers and Stockyards Act, 42 
Stat. 159, 7 U. S. C. § 181 et seg., the Secre- 
tary of Agriculture in June, 1933, issued an 
order setting maximum rates to be charged 
‘by market agencies for their services at the 
Kansas City Stockyards. The market agen- 
cies brought suit to set aside his order. The 
district court issued a temporary restraining 
order under which amounts charged in ex- 
cess of the rates fixed by the order were im- 
pounded, and later it upheld the order. 8 F. 
Supp. 766. On appeal here, 7 U. S. C. § 217; 
28 U. S. C. §§ 44, 47a, the case was sent 
back to the district court in order to deter- 
mine on the issues raised by the pleadings 
whether the agenciés had been denied the 
“full hearing” demanded by § 310 of the Act. 
298 U. S. 468. The district court thereupon 
decided that this requirement of the statute 
had’ been satished. 23 F. Supp. 380. The 
case was again brought here and the order 
of the Secretary was held invalid because of 
procedural defects. 304 U. S. 1. Prior to 
this decision, the Secretary and the market 
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agencies had agreed upon a higher schedule 
of rates to become effective on December 1, 
1937. However, under the impounding order 
which had continued in effect until that date 
over half a million dollars had been de- 
posited. The disposition of this fund was 
made a ground for a petition for rehearing 
after the second Morgan decision, but the 
petition was denied because that question 
was for the district court. 304 U. S. 23, 26. 
The Secretary then reopened the original 
proceedings to determine reasonable rates 
during the impounding period. Before the 
Secretary had made a new order the district 
court directed that the impounded moneys 
be turned over to the market agencies. 24 
F, Supp. 214. The case came here for the 
third time, and we reversed the district court 
and required its retention of the fund “until 
such time as the Secretary, proceeding with 
due expedition, shall have entered 1 final 
order in the proceedings before him”, 307 
U. S. 183, 198. This decision was rendered 
on May 15, 1939. A month later the Secre- 
tary issued a new schedule of rates for the 
impounding period based on elaborate find- 
ings. Accordingly, the Government moved 
the district court to distribute the funds in 
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accordance with the Secretary’s order, but 
that court, with one of its three judges dis- 
senting, held the order invalid and directed 
that the funds be given to the market agen- 
cies. 32 F. Supp. 546. The case is now 
here for the fourth time. - 


[Issues] 


The validity of the Secretary’s order has 
undergone the closest scrutiny in elaborate 
briefs and extended oral arguments. Noth- 
ing has been overlooked. However, in the 
final stage of this long drawn out litigation, 
critical examination reveals only a few issues 
demanding attention. 


[Duty of Secretary of Agriculture] 


When the matter was last here we defined 
the duty of the Secretary. He was to deter- 
mine reasonable rates for the impounding 
period so that there could be just distribu- 
tion of the funds which the court below had 
taken into its registry. The nature of the 
problem before the Secretary was a guide 
to its solution. The Secretary’s task was 
not the usual enterprise of fixing rates for 
the future, so largely an exercise in pro- 
phecy. Unique circumstances made him in 
1939 the arbiter of rates for a period between 
1933 and 1937. But even such a retrospec- 
tive determination does not present a mathe- 
matical problem. Doubts and difficulties 
incapable of exact resolution confront judg- 
ment. More than that, since the Secretary 
is the guardian of the public interest in reg- 
ulating a business of public concern it is not 
for him merely to reflect the items on a 
profit and loss statement. He must consider 
whether these represent services which 
properly should be charged to the public. 
While, therefore, the Secretary in deter- 
mining rates for the past could not deny 
himself the benefit of hindsight, he was not 
merely a bookkeeper posting items into a 
ledger.. Rates to which these public agencies 
were entitled were not to be derived merely 
from their expenditures and actual income. 


[Discharge of Duty] 


This Court defined the duty of the Sec- 
retary in its decision in the 307th U. S. 
The record leaves no doubt that the Secre- 
tary, when he filed his order a month after 
that decision, appropriately discharged the 
duty. He served upon the market agencies 
the order of June 14, 1933, and the findings 
underlying it as the starting point of the 
inquiry. The market agencies protested 


1 Attention is called to the title page of the 
tentative findings on which appeared, opposite 
the docket number of the case and the names 
of the formal parties, the words ‘Tentative 
Findings of Fact, Conclusions and Proposed 
Order, issued as of June 14, 1933’’. This formal 


against any order “nunc pro tunc as of June, 
14, 1933,” alleged that conditions had changed 
much since 1933, and asked for the appoint- 
ment of an examiner to take new evidence. 
Because he deemed the earlier findings il- 
luminating and helpful “as a working basis 
for this hearing,” the Secretary refused to 
withdraw them. But he appointed an ex- 
aminer to hear new evidence and denied 
“any intention of depriving the respondents 
of the opportunity of offering evidence con- 
cerning conditions affecting the reasonable- 
ness of their rates during the period subsequent 
to June 14, 1933.” He further stated that 
the “forecasts of conditions” in the 1933 
order “can now be checked in light of sub- 
sequent events.” He neither purported to 
make nor did he make a nunc pro tunc order. 
The Secretary thus adopted a procedure 
which admitted whatever light was shed by 
change of circumstances after 1933. The 
market agencies freely availed themselves of 
this procedure; and the Secretary’s findings 
leave no room for doubt that his conclusions 
represent a judgment of 1939 and not a 
prophecy of 1933. Having overruled the 
contention of Government counsel that evi- 
dence of conditions after 1933 was irrelevant, 
he took note of the fact that fewer livestock 
came to the market after 1933; that a larger 
number came by truck, thereby causing a 
decrease in the number of animals in an 
average consignment; that specific as well 
as general economic factors touching the 
market at Kansas City had changed; that 
statistics relevant in 1933 had become out- 
moded; and that he had before him evidence 
of expenses for “business getting and main- 
taining” and salesmanship not before him in 
1933. The Secretary thus unequivocally 
avowed his intention to consider conditions 
after 1933 and his findings carry out his 
purpose. We must therefore reject the 
claim that the Secretary’s judgment was 
founded on the misconception that he must 
shut his mind to everything that happened 
after 1933 and in 1939 fix rates in the 


-jimaginary world of 1933. 


[Basis for Secretary's Findings] 


Another attack upon the Secretary’s order 
is the conventional objection that the find- 
ings were not rooted in proof. To reexamine 
here with particularity the extensive findings 
made by the Secretary and to test them by 
a record of 1340 printed pages and thousands 
of pages of additional exhibits would in itself 
go a long way to convert a contest before 
the Secretary into one before the courts. 


caption not an unnatural description of the 
starting point of the Secretary’s new inquiry. It 
clearly is not descriptive of his final findings and 
order, let alone a denial of the proper theory on 
which he avowedly proceeded. 
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Compare Litchfield v. Register and Recewer, 
9 Wall. 575, 578. We have canvassed too 
fully in the past the duties respectively al- 
lotted to the Secretary of Agriculture and 
the courts in the enforcement of the Packers 
and Stockyards Act to justify extended _dis- 
cussion of the governing principles. Tagg 
Bros. v. United States, 280 U. S. 420; Acker 
uv. United States, 298 U. S. 426; see also 
United States v. Morgan, 307 U. S. 183, 
190-91. We are in the legislative realm of 
fixing rates. This is a task of striking a 
balance and reaching a judgment on factors 
beset with doubts and difficulties, uncer- 
tainty and speculation. On ultimate analysis 
the real question is whether the Secretary 
or a court should make an appraisal of ele- 
ments having delusive certainty. Congress 
has put the responsibility on the Secretary 
and the Constitution does not deny the as- 
signmént. 

The objection that the proof does not sup- 
port the findings is really a repetition in 
disguise of the unfounded claim that the 
Secretary misconceived his duty and made 
his order in 1939 as though he were acting 
in 1933. The bed rock of these variously 
phrased attacks upon the order is the con- 
tention that the Secretary was indifferent to 
events occurring after 1933. The Short 
answer is that he was not. The conclusion 
which he drew from these events is another 
matter.’ : . 


[Evidence of Changed Conditions| 


Specifically, it is urged that by the increase 
of rates for the future, to which the market 


agencies and the Secretary agreed in 1937, 
changes in circumstances were recognized, 
while the present order ignored these changes 
because its rates are at the same level as 
the original order. But the Secretary did 
not disregard changed market conditions 
during the impounding period. Evidence 
showing these changes was submitted by the 
market agencies.® He was thus duly ap- 
prised of the changes and they entered into 
the findings. To be sure, in ascertaining 
the reasonable rates for the impounding 
period he did not attach to them the signifi- 
cance which the market agencies drew from 
them. As a result of an elaborate study of 
conditions prior to 1933 and evidence indi- 
cating no essential change in those condi- 
tions for the purpose at hand during the 
later years, the Secretary concluded that the 
market was overstaffed and that in the com- 
petitive setting of the business amounts had 
been spent not justified by that public inter- 
est which he is charged to protect. Actual 
expenses for salesmen’s salaries and “busi- 
ness getting,” the items chiefly in contro- 
versy, he found, did not furnish an adequate 
guide to the ascertainment of reasonable 
rates. Had the lower rates originally set 
by the Seéretary in 1933 been tested by 
experience, audits of the market agencies 
under these rates would have reflected the 
practical operation of the policy of lowering 
costs under controlled conditions. But this 
source of experience was unavailable because 
the .agencies throughout the impounding 
period continued to operate under the higher 


2 That inferences from facts and contentions 
regarding their significance are the real stuff 
of these rate determinations is well illustrated 
by the phase of the problem before the Secre- 
tary that was most strongly pressed upon us. 
It is undisputed that since 1933 the arrival of 
animals by truck has increased, thereby causing 
a decrease in the average number of animals in 
a consignment. And since the consignment is 
the unit of cost, a decrease in the number of 
animals results in an increase in cost per head 
in the consignment. Hence, formal logic con- 
cludes, the present order in setting the same 
rates as those of 1933 fails to reflect this increase 
in per head cost, and on that ground is invalid. 
But both the 1933 and 1939 schedules recognize 
that there are minimal costs unrelated to the 
number of animals in a consignment. Both 
orders, therefore, were graduated according to 
the number of animals in a consignment. The 
Secretary found that this graduated scale which 
“produces an increasing per head revenue as 
the number of head in the consignment de- 
creases’’ would ‘‘give recognition to the chang- 
ing method of arrival of livestock’’. Moreover, 
the decrease in the size of consignments may 
well have been reflected in the increfised esti- 
mate of salesmanship cost. All these considera- 
tions only illustrate that we are moving in a 
difficult and specialized realm of judgment which 
has been entrusted to the Secretary of Agri- 
culture and not to the courts. The Secretary's 
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judgment must prevail since his finding had the 
support of inferences fairly drawn from the 
entire evidence, including all that the market 
agencies saw fit to introduce bearing on their 
operations after 1933. 

’ An objection to an exclusion of evidence by 
the examiner requires but slight comment. Two 
cooperative commission companies had accepted 
the rates of the Secretary’s order of 1933, and 
the market agencies asked that the annual re- 
ports of these companies for the impounding 
period be produced by the division of the De- 
partment of Agriculture with which they were 
filed. The examiner refused to order production 
of the reports on the ground that he had no 
authority to do so, basing his ruling on a section 
which the Packers and Stockyards Act incor- 
porates from the Federal Trade Commission Act 
and which provides that it shall be a misde- 
meanor for any officer of the regulatory agency 
to make public any information which the 
agency has obtained ‘‘without its authority, 
unless directed by a court’. 7 U. S. C. § 222, 
15 U.S. C. § 50. We need not determine whether 
the reports should properly have been admitted. 
If they: should have been, the statute provides 
an orderly way for having this done during the 
course of the hearing by seeking the Secre- 
tary’s authorization. Having failed to pursue 
the way of the statute, the market agencies were 
debarred from raising the matter at a later time. 
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rates. Quite different considerations may 
properly have influenced the Secretary in 
fixing rates for the impounding period from 
those by which he determined a schedule of 
rates for the future. The existence of the 
differences is recognized in the agreement 


‘between the Secretary and the market agen- 


cies whereby the higher rates of the 1937 
schedule were to be “without prejudice” 
either to the Government or to the agencies 
in the present litigation. It was further 
agreed in 1937 that after six months, and 


- unless the rate order of 1933 was found 


invalid, the Secretary could at any time 
“without further hearing” reduce the rates 
for the future to the 1933 level. There were 
very great complexities in determining rates 
for an industry affected by the unstable con- 
ditions which surrounded the Kansas City 
market in 1937. And the expert tribunal 
charged with the task may well have felt 
a need for flexibility in the prophecy in- 
volved in setting future rates which did not 
enter the judgment required in fixing rates 
for a past period. It is not for us to try 
to penetrate the precise course of the Sec- 
retary’s reasoning. Our duty is at an end 
when we find, as we do find, that the Secre- 
tary was responsibly conscious of conditions 
at the market during the years following 
1933, that he duly weighed them, and never- 
theless concluded that rates similar to those 
in the 1933 order were proper. 


[Allegation of Bias] 


But the market agencies go beyond saying 
that the record did not warrant what the 
Secretary found. They say that bias dis- 
qualified him. This serious charge derives 
from a letter written by the Secretary to the 
New York Times immediately following the 
decision of this Court in the second, Vorgan 
case, 304 U. S. 1. By that decision, the 
Court had upset the order of 1933 because of 
procedural defects. Largely because of his 
assumption that this meant the return of 
the impounded funds to the market agencies, 
the Secretary in his letter vigorously criti- 
cized the decision. The market agencies in 
due course moved to disqualify the Secre- 
tary in the proceedings started by him to 
fix new rates. In denying their motion the 
Secretary wrote a patently sincere denial of 
bias. He stated that he had complained 
against a return of the impounded funds to 
the market agencies prior to a determination 
of the rates on the merits, that the denial of 
the petition for rehearing, 304 U. S. 23, 26, 
had shown him the error of his assumption, 
that in his letter of criticism he made no 
prejudgment about the rates to be fixed, 
and that his only concern was to “see that 
the substantive rights of the parties are 
fairly determined.” He added that “as a 
matter of expediency” he might have dis- 


qualified himself but for the fact that while 
the market agencies were pressing his dis- 
qualification they were simultaneously urg- 
ing that none other than the Secretary had 
legal authority to make the rate order. 
Plainly enough when it was thus suggested 
that he create a situation in which no order 
could be made, the Secretary was offered no 
escape from his duty even had he preferred 
to consult the comforts of personal conven- 
ience. 

But, intrinsically, the letter did not rc- 
quire the Secretary’s dignified denial of bias. 


‘That he not merely held but expressed 


strong views on matters believed by him to 
have been in issue, did not unfit him for 
exercising his duty in subsequent proceed- 
ings ordered by this Court. As well might 
it be argued that the judges below, who had 
three times heard this case, had disqualify- 
ing convictions. In publicly criticizing this 
Court’s opinion the Secretary merely in-. 
dulged in a practice familiar in the long 
history of Anglo-American litigation, where- 
by unsuccessful litigants and lawyers give 
vent to their disappointment in tavern or 
press. Cabinet officers charged by Congress 
with adjudicatory functions are not assumed 
to be flabby creatures any more than judges 
are. Both may have an underlying philoso- 
phy in approaching a specific case. But 
both are assumed to be men of conscience 
and intellectual discipline, capable of judg- 
ing a particular controversy fairly on the 
basis of its own circumstances. Nothing in 
this record disturbs such an assumption. 


[Questioning of Secretary] 


And so we conclude that the order of the 
Secretary furnishes “the appropriate basis 
for action in the district court in making 
distribution of the fund in its custody.” 
United States v. Morgan, 307 U. S. 183, 198. 
But finally a matter not touching the validity 
of the order requires consideration. Over 
the Government’s objection the district court 
authorized the market agencies to take the- 
deposition of the Secretary. The Secretary 
thereupon appeared in person at the trial. 
He was questioned at length regarding the 
process by which he reached the conclusions 
of his order, including the manner and ex- 
tent of his study of the record and his con- 
sultation with subordinates. His testimony 
shows that he dealt with the enormous 
record in a manner not unlike the practice 
of judges in similar situations, and that he 
held various conferences with the examiner 
who heard the evidence. Much was made 
of his disregard of a memorandum from one 
of his officials who, on reading the proposed 
order, urged considerations favorable to the 
market agencies. But the short of the busi- 
ness is that the Secretary should never have 
been subjected to this examination. The 
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proceeding before the Secretary “has a qual- 
ity resembling that of a judicial proceed- 
ing.” Morgan v. United States, 298 U. S. 468, 
480. Such an examination of a judge would 
be destructive of judicial responsibility. We 
have explicitly held in this very litigation 
that “it was not the function of the court to 
probe the mental processes of the Secre- 
tary.” 304 U. S. 1, 18. Just as a judge 
cannot be subjected to such a scrutiny, com- 
pare Fayerweather v. Ritch, 195 U. S. 276, 
306-07, so the integrity of the administrative 
process must be equally respected. See Chi- 
cago, B. & Q. Ry. v. Babcock, 204 U. S. 585, 
593. It will bear repeating that although 
the administrative process has had a differ- 
ent development and pursues somewhat dif- 
ferent ways from those of courts, they are 
to be deemed collaborative instrumentalities 
of justice and the appropriate independence 
of each should be respected by the other. 
United States v. Morgan, 307 U. S. 183, 191. 


Reversed. 


Mr. Justice REED did not participate in the 
consideration or decision of this case. 


[Dissenting Opinion] 


Mr. Justice ROBERTS (dissenting): With 
much that is said in the opinion of the Court 
I agree, but I am compelled to dissent from 
the conclusion. Despite the fact that this 
litigation has extended over many years I still 
think that not only the rights of the market 
agencies but the principles involved require the 
Court to take care that the litigation is disposed 
of in accordance with the principles it has laid 
down. The result now reached is not in accord- 
ance with those principles. A recital of the 
course of the litigation is necessary for an 
understanding of the case as now presented. 


Rates for the market agencies at Kansas City 
were fixed by the Secretary of Agriculture 1 
July 24, 1923. By virtue of the statute these 
became the legal rates and the agencies were 
bound not to exceed them until the further order 
of the Secretary. April 7, 1930, the Secretary 
instituted an inquiry into the existing rates. 
June 14, 1933, he issued an order reducing them. 


July i9, 1933, the market agencies brought 
suit to enjoin and set aside the order. The Dis- 
trict Court entered a temporary injunction July 
22, 1933, in connection with which it provided 
that the difference between the rates being 
charged by the agencies and those fixed by the 
order under attack should be impounded pend- 
ing the outcome of the litigation. Upon the 
trial of the cause the court refused to consider 
an issue tendered by the agencies as to whether 
the Secretary had granted them a full hearing. 
Upon examination of the record, it held the 
order was supported by substantial evidence 
and, on October 29, 1934, dismissed the bill.? 
This Court reversed, on May 25, 1936, holding 
that the District Court should have considered 


1Several incumbents of the office acted in.the 
case at successive dates. The term Secretary is 
used to designate the official who acted in any 
instance, 
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and decided the question whether the agencies 
had been afforded a full hearing.* : 

On a further trial the District Court again 
upheld the order by a decree of July 2, 1937.4 
The United States appealed from this decree. 
In the meantime, however, a significant thing 
occurred. On November 14, 1937, the Secretary 
approved new rates, effective November 1, 1937, 
in recognition of changed conditions existing 
in the business at Kansas City. The impound- 
ing order, therefore, ceased to operate November 
1, 1937. 


This Court reversed the second decree of the 
District Court because it found that the agencies 
had been denied a full hearing in the proceed- 
ings which eventuated in the order of 1933. Its 
decision was rendered April 25, 1938, and a re- 
hearing was denied May 31, 1938.5 


The Secretary and his legal advisers evidently 
believed, and, as I think, correctly, that the 
old rates authorized in 1923 stood until a new 
order, lawfully made, superseded them for the 
future. The rates fixed for the future by the 
order of 1933 had not become effective and the 
Act contained no provision for altering rates 
charged in the past under authority of the exist- 
ing and outstanding order of 1923, or granting 
reparation in respect of them. The Secretary 
seems to have thought that he could reach this 
situation by the entry of a nunc pro tunc order ~ 
as of July 14, 1933. On June 2, 1938, therefore, 
he directed that the proceeding be reopened and 
that the ‘“‘proceedings, findings of fact, conclu- 
sion and order’’ issued on June 14, 1933, be 
served upon the agencies as the ‘‘Tentative Find- 
ings of Fact, Conclusion and Proposed Order’’ 
of the Secretary, and he denominated them as 
“Tentative Findings of Fact, Conclusion, and 
Proposed .Order’’ issued as of June 14, 1933. 
It is plain that he proposed thus to cure what 
had been found to be the defect in the order 
by affording the market agencies an opportunity 
to file and argue exceptions, in an effort to show 
any infirmity in the findings and conclusion on 
which the 1933 order was based. If none was 
made to appear, he proposed to issue the order 
nunc pro tunc as of its original date. It is true 
that after exceptions were filed and upon the 
hearing before an examiner the agencies were 
permitted to offer evidence to show changed 
conditions supervening in the period between 
1933 and 1937. It is also true that while the 
examiner retained all of the findings previously 
made as the foundation for the order of 1933 
he added certain findings but he did not, in any 
material respect, alter the ultimate findings and, 
indeed, he retained the exact rates fixed in the 
earlier order and left undisturbed every finding 
as to cost (with one immaterial exception), even 
to the fourth decimal place, as it had stood in 
the original report. 


Immediately after the reopening of the pro- 
ceeding’ consequent upon the decision of this 
Court of May 31, 1938, the Secretary, on June 12, 
1938, applied to the District Court for an order 
staying the distribution of the impounded funds 
pending his further decision and order. In his 
petition he said: ‘‘After a fuil hearing the Secre- 
tary will determine by an order as of June 14, 


28 F. Supp. 766. 
3298 U.S. 468. 
423 F. Supp. 380. 
5304 U.S. 1, 23. 
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1933, what rates may reasonably be charged by 
petitioners to their clients for the services ren- 
dered them.’’ The District Court denied the 
application.¢ L 

The United States appealed from the decree. 
In its brief it stated ‘‘The only purpose and 
effect . . . [of the reopened’ proceeding] is to 
determine whether and to what extent the ap- 
pellees have been prejudiced by the procedural 
defect in the earlier proceeding.’’ 

Before the case had been decided here the 
reopened proceeding before the Secretary had so 
progressed that the evidence had been closéd, 
a tentative report made by an examiner, excep- 
tions filed, and argument heard by the Secre- 
tary. The record plainly discloses that up to 
the time of our final decision on this last appeal 
the Secretary had been content to take the data 
disclosed by his investigation of the market 
agencies’ activities in the years 1929, 1930 and 
1931, as the basis of any order and this was 
natural if, as he then supposed, he was justified 
in entering an order nunc pro tunc as of the 
date of his original 1933 order. 

This Court rendered its opinion in the last 
appeal May 15, 1939.7 Speaking by a majority, 
the Court there held that as the District Court 
was acting as a court of equity in the premises 
the impounded funds should be disbursed accord- 
ing to the equities of the situation. It adverted 
to the fact that the rates fixed by the Secre- 
tary October 14, 1937, governed for the future 
until altered in accordance with law, but it held 
that the equities of the case required an in- 
vestigation as to whether the rates charged in 
the interval between 1933 and 1937 had been 
unreasonable and, as a result, whether it would 
be inequitable to withhold from the market 
agencies’ customers and return to the market 
agencies all or any part of the impounded fund. 
The court was of the view that the Secretary 
was in a peculiarly favorable position to find the 
facts and advise the court upon this subject and 
that the court ought to cooperate with the Secre- 
tary to attain a just result. ' 

At this juncture the reopened proceeding was 
under submission before the Secretary. It is to 
be noted that he had refused to consider the 
data in his own possession with respect to the 
actual experience of two of the market agencies 
which had conformed to the rates he fixed in 
1933. It is further to be noted that the existence 


of changed conditions not only is shown by the 
uncontradicted evidence offered by the agencies 
but by the fact that the Secretary recognized 
such change in making his order of October 
14, 1937. 

The court below has found that conditions in 
the business had substantially, and in some re- 
spects radically changed since the completion 
of the original record on which the 1933 order 
was based. The court found the facts as to 
the changes which had increased the cost of 
doing the business. The government does not 
question the correctness of these findings. I 
think these increased costs cannot be ignored 
or dismissed with the comment that the Secre- 
tary considered them, when it is plain he did 
not. This Court did not intend by its decision 
in 1939 that the Secretary should shut his eyes 
to these changed conditions, and make a fore- 
cast in 1939 as of 1933 and upon the data avail- 
able in 1933, as if he had before him only the 
experience prior to 1933 and were then acting. 
Of a similar situation this Court has said: 
“A forecast gives us one rate. A survey gives 
another. To prefer the forecast to the survey 
is an arbitrary judgment.” § 

The Secretary had made a careful investiga- 
tion of the operations of the market agencies in 
the years prior to 1933. The same data was 
available to him in 1939 for the period 1933 to 
1937, but was not considered. What he should 
have done, in the light of this Court’s decision, 
was again to reopen the cause and to investigate 
the fairness and reasonableness of the charges 
exacted from 1933 to 1937 in the light of actual 
experience. To assert that he did in fact pursue 
this course is to place an unjustified gloss upon 
the record now before the Court. 

We ought not to conclude the parties by a 
strained construction of the record facts, or by 
applying to this inquiry technical rules of evi- 
dence and procedure which have no place in 
such a proceeding. On the contrary, we should 
require that to be done which the broad equities 
of the case demand. No less, it seems to me, 
will satisfy the mandate of this Court in its 
earlier pronouncement. I should, therefore, re- 
verse the decree and direct that the Secretary 
ascertain the facts upon all available evidence, 
in accordance with the decisions of this Court 
when the case was last here. 


[56,132] Ford Motor Company v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Sixth Circuit. No. 8510. June 5, 1941. 
On petition to review and set aside an order of the Federal Trade Commission. 


The use of advertising which leads purchasers to believe they are paying 67 interest 
on installment purchases of automobiles, when in fact they are paying approximately 
1114% simple annual interest, is an unfair method of competition in violation of the 


Federal Trade Commission Act. 


The fact that no damage has been shown by the offense complained of to a purchaser 
of petitioner’s cars or a competitor is no defense to the proceeding, since the purpose of 
the Act is to afford a preventative remedy, not a compensatory one. It is in the public 


interest to prevent the use of methods which may mislead 


damage the manufacturer’s competitors. 


624 F. Supp. 214. 
7307 U.S. 183. 


e purchasing public and 


8 West Ohio Gas Co. v. Public Utilities Comm., 
294 U. S. 79, 82. 
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The sale on credit of petitioner’s cars by its local dealers, when separately considered, 
may be intrastate in character, but when the activities of local agencies are weighed in the 
light of their relationship to the petitioner and its financing sales of cars, it is apparent 
that there is such a close relationship to interstate commerce that the control of such 


activities is appropriate to its protection. 


ASE Federal Trade Commission Dkt. No. 3005. 
Henry C. Bogle, Thomas J. Hughes, Bodman, Longley, Bogle, Middleton & Farley, 


Detroit, Michigan, Attorneys for Petitioner. 


Martin A. Morrison, James M. Hammond, Washington, D. C., and W. T. Kelley, 
James W. Nichol, Washington, D. C., on brief, Attorneys for Respondent. 


Before Hicks, Stmons and HaAmiLton, Circuit Judges. 


[Nature of Proceeding] 

Hamitton, Circuit Judge. This is a peti- 
tion by the Ford Motor Company to review 
an order of the Federal Trade Commission 
requiring it to cease and desist from the 
use of the word “six percent” or the figure 
and symbol “6%” in certain forms of adver- 
tising in connection with the cost of, or 
the additional charge for, the use of a 
deferred or installment payment plan of 
purchasing automobiles manufactured by it. 

On December 1, 1936, the Federal Trade 
Commission issued a complaint against the 
petitioner and the Universal Credit Corpo- 
ration, which was served on petitioner, 
charging it with the use of unfair methods 
of competition in commerce in violation of 
the provisions of' the Federal Trade Com- 
mission Act, U. S. C. A. Title 15, Section 45, 
38 Stat. 717, 719, 720. 

After the filing of separate answers by 
the petitioner and the Universal Credit 
Company and before taking testimony in 
support of the complaint. as to petitioner, 
the Commission, on May 9, 1937, approved 
a stipulation executed by the Universal 
Credit Corporation agreeing to cease and 
desist and on May 5, 1937, the Commission 
dismissed the complaint as to it. On Janu- 
ary 10, 1938, petitioner filed a motion to 
dismiss the complaint, which motion was 
denied by the Commission. 

Evidence was thereafter introduced by 
the Commission before a duly designated 
examiner who filed an intermediate report. 


[Findings of Commission] 


The proceedings thereafter came before 
the Commission for a final hearing upon 
the complaint, the answer of petitioner, 
testimony, briefs and oral argument and 
the Commission, after finding that the pro- 
ceeding was in the interest of the public, 
found substantially as follows: that peti- 
tioner was a corporation organized and 
existing pursuant to the laws of the State 
of Delaware, with its principal office and 
place of business at Dearborn, Michigan, 
where it engages in the business of manu- 
facturing all types of automobiles, including 
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trucks, which are shipped from its place of 
business and from its assembly plants lo- 
cated at various points in the United States, 
to purchasers in the various states of the 
United States and in the District of Colum- 
bia. To assist in carrying out distribution 
of its products, petitioner maintains numer- 
ous assembly plants in various states other 
than Michigan, where parts manufactured 
in Michigan are shipped and assembled into 
completed automobiles and ‘trucks and 
shipped to purchasers or prospective pur- 
chasers in zones covering various states 
within shipping radius of said assembly 
plants. Petitioner is one of the largest 
producers, manufacturers and distributors of 
automobiles in the United States with wide 
influence in the automobile manufacturing 
industry as a whole. 


[Transactions with Dealers] 


The Chrysler Corporation, Nash-Kelvin- 
ator, Graham-Paige Motors Corporation, 
the Hudson Motor Car Company, the Reo 
Motor Company, and the Packard Motor 
Company, all are also engaged in the manu- 
facture of automobiles in competition with 
petitioner and in the sale and distribution 
thereof in commerce between and among 
the various states of the United States ‘and 
the District of Columbia, cars manufactured 
by them being shipped from their factories 
in Michigan and elsewhere to all parts of 
the United States for sale to the purchasing 
public. Petitioner maintains several thou- 
sand retail dealer outlets throughout the 
United States with whom it has contracts 
to sell its cars wholesale at prices fixed by 
petitioner, the dealers agreeing to maintain 
places of business of a definite kind and 
nature and to sell the cars in a-manner 
specified by petitioner. The dealers pur- 
chase their cars from petitioner for cash, 
sight draft or through the Universal Credit 
Corporation, a Michigan corporation organ- 
ized ‘by petitioner in 1928, for the purpose 
of furnishing credit to its dealers and retail 
purchasers. In May 1933, petitioner sold 
its entire stock in the Universal to the Com- 
mercial Investment Trust Company. 
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Petitioner’s dealers agree to take retail 
orders for new cars on a specified order 
blank and operate their business generally 


in the manner outlined in their contracts 
with it. Petitioner sells its cars direct to 


dealers who take title to them and in turn 
the dealers sell to the public, but petitioner 
assists in the sales through wide and exten- 
sive advertising in newspapers, magazines, 
billboards and in other ways. 


[Method of Financing Sales] 


The business of the Universal Credit Cor- 
poration is confined entirely to financing 
the sale of petitioner’s cars, accessories and 
parts sold to petitioner’s dealers and to the 
financing of retail sales by dealers to the 
public; except where a used car of another 
make is traded in, when if requested, it will 
also finance the sale of such cars. Retail 
contracts are entered into between the buyer 
and the dealer, whereby the retail buyer 
makes a down payment either in cash or by 
trading in a used car or sometimes both, 
leaving an unpaid balance which the pur- 
chaser agrees to pay over a period of twelve, 
eighteen or twenty-four months. The Uni- 
versal Credit Corporation, pursuant to its 
arrangement with petitioner, and, if the 
dealer desires, purchases the installment 
contract and collects the payments. 


Petitioner, in some instances, makes sales 
of its cars direct to dealers on a cash and 
delivery basis, payment being made direct 
to petitioner at time of delivery but usually 
payments are through transactions such as 
bill of sale and trust receipt, conditiona! 
sales contract, lease or chattel mortgage, 
having varying methods in the different 
localities. Petitioner then transfers its in- 
terest and title to the cars thus sold on a 
credit basis to the Universal Credit Corpo- 
ration, receives the cash and the dealer 
thereafter deals direct with Universal in 
making payment. 


[“Six Percent Plan’”] 


The so-called “six percent plan” of financ- 
ing the retail sale of automobiles was first 
used in 1935 by the General Motors Corpo- 
ration, through its wholly-owned subsidiary, 
the General Motors Acceptance Corporation 
and was as follows: 


“GENERAL MOTORS ACCEPTANCE 
CORPORATION 
REDUCES TIME PAYMENT COSTS 
ON NEW CARS 
With a new 6% Plan 
SIMPLE AS A, B, C 
A—TAKE YOUR UNPAID BALANCE 
B—ADD COST OF INSURANCE 
C—MULTIPLY BY 6%—12 Months’ plan 
(One-half of one per cent per month for 
periods more or less than 12 months) 


That’s your whole financing cost. No extras. 
No service fees. No other charges.* 


*In some states a small legal documentary 
fee is required. 


GMAC announces today a new, economical 
way to buy any new General Motors car from 
Satu, Motors dealers all over the: United 
tates. 


It’s the plan you've been waiting for—a plan 
you can understand at a glance. It is far 
simpler and more economical than any other 
automobile time payment arrangement you've 
ever tried. 


Actually as simple as A, B, C—this new plan 
provides for convenient time payments of the 


unpaid balance on your car—including cost of 


insurance and a financing cost of 6%. This. 
represents a considerable reduction in the cost 
of financing car purchases. It is not 6% in- 
terest, but simply a convenient multiplier any- 
one can use and understand. Nothing is added 
in the way of so-called service or carrying 
charges. There are no extras. Simply a 
straight-forward, easy-to-understand  transac- 
tion. 


This single step brings the world’s finest cars 
within reach of thousands who have long needed 
new cars. When you buy a new Cadillac or 
Buick, Chevrolet or Pontiac, Oldsmobile or 
LaSalle, on this new plan, you actually save 
money! 


And finally—buyers under this new plan re- 
ceive an insurance policy in the General Ex- 
change Insurance Corporation which protects 
them against Fire, Theft and Accidental Dam- 
age to their cars. 


(Block here asking owners to make comparison 
with other finance plan.) 


OFFERED ONLY BY DEALERS IN 
CHEVROLET CARS & TRUCKS — PONTIAC 
OLDSMOBILE — BUICK — LASALLE 
CADILLAC”’ 


General Motors, through its subsidiaries, 
published many thousands of advertisements 
featuring this so-called “6% plan,” some 
with the above explanation, others merely 
referring to a “6%” plan without explanation. 


[Adoption by Other Manufacturers] 


Other leading automobile manufacturing 
concerns promptly announced similar plans, 
all featuring the “6%” plan, determined 
approximately in the same manner as the 
General Motors, the first to do so being 
Chrysler, followed by Nash Motors, Reo, 
Hudson, Graham-Paige, Packard and the 
petitioner, all appearing in advertisements 
in newspapers of general and wide circula- 
tion and all featuring in a conspicuous man- 
ner, the symbol “6%” or the words “six 
percent,” and all determined in the same 
manner as the plan of petitioner. 

Many independent finance companies en- 
gaged primarily in financing retail sales of 
automobiles were obliged to abandon their 
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pre-existing methods of computing charges 
in order to meet comparative disadvantages 
to which they were put by the publication 
and operation of the so-called “6%” plans 
of netitioner and others. Before-that, the 
charges of all automobile finance companies 
were slightly higher than the rates under 
the so-called “6%” plan and were based on 
a flat rate charge for a specified credit over 
a definite period. 


[Advertisement by Petitioner] 


In January 1936, petitioner announced it 
had adopted the “6%” plan and issued 
throughout the country the advertisement 
found in the margin.’ 

Petitioner published many similar adver- 
tisements, some with the explanatory data 
in the advertisement quoted in the margin, 
others merely referring to the plan as 
follows: 

“Ask your Ford dealers about the new $25-a- 
month new U. C. C. 6% finance plan.’’ 

“6% Plan of Financing. Total cost of credit 
is only %% monthly on original unpaid balance 
and insurance. 


(6% for 12 months)”’ 


Petitioner published similar advertisements 
which it paid for out of a fund collected 
and controlled by it called the ‘Local. or 
Dealers Fund,” created by the collection 
from the dealers of a fixed charge for 
advertising on all cars sold by them, and 
charged on the invoice to the dealer and 
in turn passed on to the public by him. 


The “6%” plan of advertising was discon- © 


tinued by petitioner about July 1936. 

At the same time petitioner published the 
above outlined advertisements, the Univer- 
sal Credit Corporation, acting concertedly 
with petitioner, published similar adver- 
tisements at its own expense, all of which 
were for the purpose of promoting the 
sale of petitioner’s cars. 


[Disposition of Complaints] 
The respondent issued complaints against 
all the other larger automobile manufac- 


turing companies at about the same time 
it issued the present complaint against peti- 
tioner, all of which were disposed of by a 
stipulation by each that it would cease 
and desist from the practices complained 
of by the Commission with the exception 
of the petitioner and the General Motors 
Corporation, The stipulations in each case 
were similar and provided in part: 

“Certain purchasers and prospective pur- 
chasers did interpret and understand that the 
advertising of said finance plan or method as 
above set forth did contemplate a simple in- 
terest charge at 6% per annum upon the de- 
ferred and unpaid balance of the purchase price 
of motor vehicles, and this did cause such mem- 
bers of the purchasing public to buy motor 
vehicles in that belief.’’ 


All of the companies executing these 
agreements to cease and desist carried them 
into effect and the respondent found that 
in the event petitioner resumed the adver- 
tisement of a “6%” plan, the companies 
which had agreed to cease and desist from 
the plan would be at a competitive disad- 
vantage in the industry. 


[Computation of “6%” Interest] 


The “6%” plan was computed in actual 
practice as follows: 

On a new car, the purchase price of which 
is $643.00 and on which the purchaser makes 
a down payment of $243.00, there is an unpaid 
balance of $400.00 due and if the dealer fur- 
nishes the insurance, its cost on the above 
transaction would be $15.00, the total balance 
to be paid by the purchaser would be $415.00 
and where this amount is paid according to 
the 6% plan (or % of 1% a month) in eighteen 
consecutive monthly payments of substantially 
$25.00 each, the charge of % of 1% a month 
for 18 months, or 9% on $415.00 would bé 
$37.35, which, added to the original balance 
of $415.00, makes a total sum of $452.35. 


This same transaction with an unpaid balance 
of $415.00 paid in a like manner at $25.00 a 
month over a period of eighteen months on 
a straight 6% simple interest per annum basis, 
computed on the declining balances as reduced 
by monthly installments, would amount to 
$19.34 interest charge or $18.01 less than the 


1“FORD 
ANNOUNCES $25-A-MONTH 
TIME PAYMENTS 

AND A 

NEW UCC 6% FINANCE PLAN 

Any New Ford V-8 Car 
Can Now Be Purchased for $25 a Month 

with Usual Low Down-Payment 

This $25-a-month time payment plan enables 
you to buy a New Ford V-8 car through your 
Ford dealer on new low monthly terms. 

After the usual low down-payment is made, 
$25 a month is all you have to pay for any 
type of new car, including insurance and 
financing. 

Your cost for this extension of credit is only 
one-half of 1 per cent a month on your orig- 
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inal unpaid balance and insurance. This plan 
reduces financing charges for twelve months to 
6 per cent. For example, if you owe a balance 
of $400 for your car and insurance, you pay 
$24 for the year of credit; if the balance is 
$200 you pay $12. Your credit cost for one year 
is the original unpaid balance multiplied by 
6 percent. 

UCC plans provide you with insurance pro- 
tection at regular conference rates. You have 
not only fire and theft insurance, but $50 de- 
ductible collision, and protection against other 
accidental physical damage to your car. 

The Universal Credit Company has made 
these plans availabls through Ford dealers in 
the United States. 


FORD MOTOR COMPANY” 
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charge made pursuant to petitioner's plan. 
Comparative tables prepared by an expert ac- 
countant in evidence inthe case indicated that 
the credit charge under petitioner’s ‘‘6%" plan 
amounted to approximately 11144% simple :an- 
nual interest. 


The 6% plans of all of petitioner’s com- 
petitors were also computed in the above 
described manner and the average member 
of the public was under the impression the 
“6%” plan as advertised by petitioner and 
the other manufacturers meant 6% simple 
interest annually on the remaining balance 
after deducting each successive monthly 
payment. 


[Effect of Petitioner's Acts] 


The cars manufactured by petitioner at 
~ Dearborn, Michigan, and sold through retail 
dealers to the retail purchasers thereof 
throughout the United States and in the 
District of Columbia are in the regular flow 
of interstate commerce. The Commission 
found that the statements contained in peti- 
tioner’s advertising matter with reference to 
its “6%” plan had the tendency to mislead 
and deceive, and did mislead and deceive, 
a substantial part of the purchasing public 
into the erroneous belief that petitioner’s 
finance plan or method as outlined contem- 
plates a simple 6% interest charge upon 
the deferred and unpaid balance of the pur- 
chase price of cars and tended to cause, and 
has caused, the public to purchase automo- 
biles from the petitioner through its dealers 
and agents because of this mistaken belief, 
when the actual credit charge, computed in 
accordance with the “6%” plan, amounts to 
approximately 1114% simple annual interest 
on the unpaid balance of the installments 
due on cars sold. It also found that these 


s 


acts and practices of petitioner tended to 
unfairly divert trade to the petitioner and 
its dealers from competitors who correctly 
represented the cost of the credit charges 
for purchasing cars on the installment or 
deferred payment plan and a substantial in- 
jury had been done by petitioner to com- 
petitors in commerce among and between 
the various states of the United States and 
the District of. Columbia. 


The order to cease and desist of the Com- 
mission is found in the margin. 


[Contention of Petitioner] 


Petitioner seeks to avoid the questioned 
order on the following grounds: 

(1) That the method used by it in the 
sale of its automobiles was not unfair; 

(2) That the proceedings by the Com- 
mission to prevent the use of the method 
by the petitioner is not in the public interest; 

(3) That the method of the petitioner 
does not affect competition in interstate 
commerce; 

(4) That the desist order goes further 
than is reasonably necessary to correct the 
alleged evil and to protect the rights of 
competitors and the public. 


[Statutory Provision] 


The relevant portion of Section 5 of the 
Federal Trade Commission Act as it read at 
the time the present complaint was issued 
(Act of September 26, 1914, c. 311, 38 
Stat. 717, 719-720; U. S.C. 1934 ed., Title 15, 
§ 45,15 U.S. C. A. § 45) is as follows: 

“That unfair methods of competition in (in- 
terstate and foreign) commerce are hereby de- 
clared unlawful.”’ 


1This proceeding having been heard by the 
Federal Trade Commission upon the complaint 
of the Commission, the stipulation as to the 
facts, agreement to cease and desist and dis- 
missal heretofore entered herein as to the re- 
spondent, Universal Credit Corporation, the 
answer of respondent, Ford Motor Company, 
the testimony and other evidence taken before 
Edward E. Reardon, an examiner of the Com- 
mission, theretofore duly designated by it, in 
support of the allegations of said complaint, 
briefs filed herein and oral arguments by James 
M. Hammond, counsel for the Commission, and 
by Henry C. Bogle, counsel for the respondent, 
Ford Motor Company, and the Commission 
having made its findings as to the facts and 
its conclusion that said respondent, Ford Motor 
Company, has violated the provisions of the 
Federal Trade Commission Act; 


IT IS ORDERED that the respondent, Ford 
Motor Company, its. officers, representatives, 
agents and employees, in connection with the 
offering for sale, sale and distribution of motor 
vehicles in interstate commerce or in the Dis- 
trict of Columbia, do forthwith cease and de- 
sist from: 


(1) Using the word ‘‘six per cent’’ or the 
figure and symbol ‘‘6%,’’ or any other words, 
figures or symbols indicating percentage, in 
connection with the cost of, or the additional 
charge for, the use of a deferred or install- 
ment payment plan of purchasing motor ve- 
hicles, when the amount of such cost or charge 
collected from, or to be paid by, the purchaser 
of a motor vehicle under such plan is in excess 
of simple interest at the rate of 6% per annum 
or at the rate indicated by such words, figures 
or symbols, calculated on the basis of the un- 
paid balance due as diminished after crediting 
installments as paid; 

(2) Acting concertedly or in cooperation with 
any company, firm or individual, or with any 
of its agents or dealers, in a way calculated to 
further the sale of motor vehicles through use 
‘of the methods referred to in paragraph (1) of 
this order. 

IT IS FURTHER ORDERED that the respond- 
ent Ford Motor Co., shall, within sixty (60) 
days after service upon it of this order, file 
with the Commission a report in writing, set- 
ting forth in detail the manner and form in 
which it has complied with this order. 

By the Commission. 
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The phrase is not statutorily defined and 
its scope cannot be precisely determined 
and what constitutes “unfair methods of 
competition” must be decided in particular 
instances upon incidences in light of exist- 
ing competive conditions. Schechter Poultry 
Corp. v. United States, 295 U.S. 495, 532-533. 
The courts, and not the Commission, must 
ultimately determine, as a matter of law 
what this phrase includes. Federal Trade 
Commission v. Beech-Nut Packing Company, 
257 U. S. 441, 453. 


[Unfair Methods of Competition] 


Unfair methods of competition as used 
in the Act may consist generally of false 
advertising of a product, process or method 
which misleads, or has the capacity or 
tendency to mislead, the purchasing public 
into buying such product, process or method 
in the belief it is acquiring one essentially 
different. Federal Trade Commission v. Win- 
sted Hosiery Company, 258 U. S. 483, 492- 
493; Procter & Gamble Company, et al. v. 
Federal Trade Commission, 11 F. (2d) 47 
(C. C. A. 6). The question does not depend 
upon the purpose of the advertisement nor 
upon the good or bad faith of the advertiser. 
The point for consideration here is whether, 
under the facts and circumstances-in con- 
nection with the publication of the adver- 
tisement, the language in and of itself, 
without regard to good or bad faith, is cal- 
culated to deceive the buying public into 
believing it is purchasing petitioner’s cars.at 
one price when in fact it is purchasing them 
at another. A prerequisite to the application 
of the statute in any case is the unfair inter- 
ference with interstate trade and such decep- 
tion of the public as to cause it to buy and 
pay for something which it is in fact not 
getting. 


[Established Practice] 


Petitioner contends that the method of 
computation here complained of is not un- 
fair within the meaning of the Act nor of 
the foregoing general rule as it long has 
been the established practice of automobile 
manufacturers and vendors of merchandise 
on the deferred payment plan to charge an 
advance over what would be charged in a 
cash sale and that it also has been the com- 
mon practice of banks and small loan com- 
panies to advertise loans with a percentage 
added to the principal payable over fixed 
periods without calculating interest upon a 
declining balance. It also charges that the 
Federal Housing Administration and the 
Federal Electric Home and Farm Authority, 
two governmental agencies, use the same 
plan. It thus argues that the present ad- 
vertisements were subject to the interpreta- 
tion only that petitioner was adding a 
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charge to the cash price of its cars because 
of the extension of credit to the purchaser. 


The practices in the automobile industry 
or those in similar related enterprises are 
immaterial, if petitioner’s advertisements 
misled the members of the public into pur- 
chasing its cars at a higher cost than they 
otherwise would. have paid. 

A method inherently unfair does not cease 
to be so because the falsity of the public 
representation has become so well known 
to those engaged in identical or similar 
enterprises as to no longer deceive them. 
Federal Trade Commission v. Winsted Ho- 
siery Company, 258 VU. S. 494. 


[Protection of Purchasers] 


The average individual does not make, 
and often is incapable of making, minute 
calculations to determine the cost of prop- 
erty purchased on the deferred payment 
plan. Mechanization, industrialization, and 
urbanization have transformed the structure 
of our society and raised to the proportions 
of a major social problem, the protection of 
the installment purchaser against his own 
ignorance and the pressure of his need. 


The present advertisement must be con- 
sidered from the view of the prospective 
purchasers of petitioner’s cars and, in deter- 
mining its capacity or tendency to mislead, 
must be judged from its general fabric, not 
its single threads. 


Kindred senses in the use of language 
may be so interwoven that the perplexities 
cannot be disentangled nor any reason be 
assigned why one should be ranged before 
the-other. The advertisement here in ques- 
tion is susceptible to the construction that 
it contains two ideas; one, that it means 
simply an addition of six percent to the cash 
price of the car, charged for an extension of 
credit and the other, that it means ordinary 
interest at the rate of 6% on deferred in- 
stallment payments. Either idea is so 
obscure that one blends into the other. The 
uncertainty of terms and commixture of 
ideas expressed by petitioner in its adver- 
tisement had the tendency to mislead. Gen- 
eral Motors Corp., et al. v. Federal Trade 
Commission, 114 F. (2d) 33 (C. C. A. 2). 


Petitioner's contention that the present 
proceedings were not in the interest of the 
public must be rejected. The Federal Trade 
Commission Act was intended to afford a 
preventative remedy, not a compensatory 
one, so that the suggestion no damage has 
been shown by the offense complained of to 
a purchaser of petitioner’s cars or a com- 
petitor is no defense to the proceeding. 
National Harness Manufaciurers Association 
v. Federal Trade Commission, 268 F. 705 
(CoC. Avo): 
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[Public Interest] 


The primary consideration in carrying out 
the purpose of the present Act is the promo- 
tion and continuance of free enterprise and 
competition in interstate commerce. In- 
stallment credit in varying forms is widely 
used in this country in the purchase of 
many types of property and especially 
affects the manufacturers of automobiles. 
No one can deny it is in the public interest 
in the sale on credit of such devices to 
prevent the use of methods which have a 
tendency and capacity to. mislead the pur- 
chasing public and to unfairly damage the 
manufacturer’s present or potential com- 
petitors and that such practices may be 
restrained. In determining whether a pro- 
ceeding is in the public interest, the Com- 
mission exercises a broad discretion (Federal 
Trade Commission v. Klesner, 280 U. S. 19, 
28) and each case must be determined upon 
its own facts. Federal Trade Commission v. 
Beech-Nut Company, 257 U. S. 441, 453. 
When misleading advertisements attract 
customers by means of deception perpe- 
trated by the advertiser, it is presumed that 
business is thereby unfairly diverted from 
a competitor, who truthfully advertises his 
process, method or goods. Federal Tradc 
Commission v. Winsted Hosiery Company, 
supra. : 

The advertisement in the case before us 
was in a concededly highly competitive field 
of business and its context was susceptible 
of attracting to petitioner the business of 
those who wished to finance the installment 
sales of automobiles at a simple 6% rate of 
interest. We conclude that under the cir- 


cumstances of the instant case, the proceed-, 


ings were in the interest of the public. 


[Interstate Commerce] 


Petitioner urges on us that neither the 6% 
plan itself, nor its advertisement, affected 
the sale of automobiles by the petitioner to 
its dealers, nor their transportation in imer- 
state commerce, that petitioner sells only 
to its dealers and that by the time its cars 
reach them, wherever located, petitioner has 
received its payment therefor and has no 
further interest therein. It urges that the 
6% plan and its advertising relate solely 
to the financing of payments on time sales 
of cars sold by its dealers to their customers 
and are matters with which it is not con- 
cerned, also that sales by its dealers to its 
customers are purely intrastate transactions. 


Advertising goes hand in hand with vol- 
ume of production and retail distribution. 
It operates to increase the demand for and 
availability of goods and to develop quickly 
consumers’ acceptance of the manufactured 
products. Expressed another way, it breaks 


down consumers’ resistance, creates con- 
sumers’ acceptance and develops consumers’ 
demand. 

The Federal Trade Commission Act was 
enacted under the power of Congress to 
regulate interstate and foreign commerce 
and by its express.terms (Section (4) (15 
U.S. C. A. Sec. 44) deals only with such 
commerce. Interstate commerce includes 
intercourse for the purpose of trade which 
results in the passage of property, persons 
or messages from within one state to within 
another state. All of those things which 
stimulate or decrease the flow of commerce, 
although not directly in its stream, are 
essential adjuncts thereto and the Congress 
has power to confer on the Federal Trade 
Commission their regulation. Stafford v. 


Wallace, 258 U. S. 495, 516. 


[Use of Advertising] 


The use of advertising as an aid to the 
production and distribution of goods has 
been recognized so long as to require only 
passing notice. The economy of mass pro- 
duction is just as well known and the effects 
of advertising may be described as mass 
selling without which distribution would be 
lessened and a fortiori production corre- 
spondingly decreased. The present adver- 
tisement of the method for financing the 
purchase of petitioner’s cars on credit was 
an integral part of their production and 
distribution. ; 

The sale on credit of petitioner’s cars by 
its local dealers, when separately considered, 
may be intrastate in character but when the 
activities of petitioner’s local agencies are 
weighed in the light of their relationship 
to the petitioner, and its financing sales of 
cars, it is at once apparent that there is 
such a close and substantial relationship to 
interstate commerce that the control of such 
activities is appropriate to its protection. 


[Prior Case Not in Point] 


Petitioner urges that the case of Federal 
Trade Commission v. Bunte Bros. Inc. (de- 
cided Feb. 17, 1941, 61 Sup. Ct. Rep. 580), 
is decisive here. In that case the alleged 
unfair method of competition was admittedly 
confined to activities wholly within the State 
of Illinois, and the Commission claimed 
jurisdiction on the ground that it had the 
duty to regulate intrastate activities in order 
to protect interstate commerce. The court 
held that no such power was implied in the 
Act and declined to enforce the Commis- 
sion’s order. The cited case is without 
point. 
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[Conclusion] 


Cease and desist orders of the Commis- 
sion should go no further than reasonably 
necessary to correct the evil complained of 
and preserve the rights of competitors and 
the public and we are of the opinion that 
the order here did not violate this rule, but 


was necessary to protect the public against 
the species of deception alleged in the com- 
plaint. General Motors Corporation v. Fed- 
eral Trade Commission, supra. The Com- 
mission’s findings are supported by substan- 
tial evidence. Petition denied and order of 
Commission affirmed. 
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United States District Court for the Southern District of New York, May 29, 1941. 


Upon consent of all parties a final decree is entered in proceedings under the Sherman 
Anti-Trust Act, prohibiting the defendant fertilizer producers and distributors from certain 
acts interfering with interstate commerce in fertilizer products. The acts enjoined include, 
among others, fixing prices to be charged for nitrate of soda, ammonium sulphate, 
synthetic ammonia solutions, etc.; establishing territories or the type of contract to 
used therein; exchanging market information not available to the general trade; classifying 
purchasers; selling in any year more than 35% of the United States production of 
ammonium sulphate for use in the United States; discriminating against cooperatives or 
certain other purchasers; and discouraging increased production of synthetic ammonia 
solutions by fixing and maintaining prices to be paid. 


’ Thurman Arnold, Assistant Attorney General and Edward H. Levi, Special Assistant 
to the Attorney General, Attorneys for the United States. 


Wright, Gordon, Zachry, Parlin & Cahill, by George Nebolsine, and Willkie, Owen, 
Otis & Bailly, by Harold Otis, Attorneys for Allied Chemical & Dye Corporation, The 
Barrett Company, Semet-Solvay Company, The Solvay Process Company, Henry Francis 
Atherton, Elton Waterbury Clark, Fred Joseph Emmerich, Joseph North Ford, Sidney 
Burritt Haskell, William Clark King, Robert Vincent Mahon, Francis Huger McAdoo, 
William Nicol MclIlravy, Fred T. Techter, Charles Gilman Tufts, Charles Frank Weber, 
and Leigh Willard. 


William H. Button, J. Harry Covington, and H. Thomas Austern, Attorneys for 
E. I. duPont de Nemours & Company, Walter Dannenbaum, E. A. Hedin, R. W. 
McClellan, and Fred A. Wardenburg. 


Before GopparRD, District Judge. 


Final Judgment 


GopparD, D. J.: The complainant, United 
States of America, having filed its com- 
plaint herein on May 29; all the defendants 
having appeared and severally filed their 
answers to such complaint denying the sub- 
stantive allegations thereof; all parties 
hereto by their respective attorneys herein 
having severally consented to the entry of 
this final decree herein without trial or ad- 
judication of any issue of fact or law 
herein and without admission by any party 
in respect of any such issue; and the com- 
plainant having moved the Court for this 
decree; 


[Basis of Decree] 


Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
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judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 

Ordered, adjudged and decreed as follows: 

I. That the Court has jurisdiction of the 
subject-matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supplemen- 
tal thereto. 


[“Synthetic Ammonia Solution” Defined] 


II. The term “Synthetic Ammonia Solu- 
tion,’ as used herein, shall mean solutions 
for agricultural use made by dissolving any 


—- 
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Nitrogen compound in synthetic Aqua Am- 
monia, 


[Injunction] 


III. (A) Each of the defendants Allied 
Chemical & Dye Corporation, The Barrett 
Company, Semet-Solvay Company and The 
Solvay Process Company, and its succes- 
sors, subsidiaries, officers and employees, or 
any of them be and they hereby are en- 
joined and restrained from agreeing, com- 
bining, or conspiring with (B) Chilean Ni- 
trate Sales Corporation and its successors, 
subsidiaries, officers and employees, or any 
of them, or with (C) any other producer or 
distributor of Nitrate of Soda, Ammonium 
Sulphate, Cal-Nitro or Synthetic Ammonia 
Solutions (other than the corporations and 
persons referred to in Paragraph III (A) 
above or a producer or distributor when 
acting (i) in the capacity of agent or re- 
seller in the distribution of the product of 
any corporation or person referred to in said 
Paragraph III (A) or (ii) in connection 
with a prospective sale to be made in the 
distribution of such product or (iii) as a 
purchaser or prospective purchaser thereof 
for consumption): 


[Proscribed Activities] 


1. To fix, determine, maintain or adhere to 
prices to be charged in the sale of Nitrate of 
Soda by them to others; 

2. To fix, determine, maintain or adhere to 
prices to be charged in the sale of Nitrate of 
Soda by them to others in terms of the relation- 
ship of such prices to the prices of other Nitrogen 
products; 

3. To fix, determine, maintain or adhere to 
prices to be charged in the sale of Nitrate of 


Soda by them to others in terms of Unit Nitrogen 


or Unit Ammonia prices; 

4. To fix, determine, maintain, or adhere to 
the terms or conditions for the sale of Nitrate 
of Soda by them to others, the discounts or the 
commissions to be allowed thereon or the 
freight or trucking allowances in such sale or 
freight differentials as between different pur- 
chasers in such sale or the charges to be made 
for bagging, storage, handling or reconditioning 
in such sale; 

5. To quote prices in the sale of Nitrate of 
Soda by them to others only on the basis of 
f. o. b. certain ports or to select the ports which 
will be used for the purpose of such quotations 
by them to others; 

6. To establish or designate the territories 
within which sales of Nitrate of Soda shall be 
made by them to others or the type of contract 
to be used in designated areas in such sale; 

7. To prevent or restrain shipment or sale to, 
into, or from the United States and its territories 
and possessions of Nitrate of Soda, except in 
connection with the prosecution of any legal 
proceedings against the importation or exporta- 
tion for violation of the law of the United States; 

8. To exchange information as to prices to be 
charged for Nitrate of Soda sold by them to 
others other than where such information is 
published to the general trade; 


9. To exchange information as to production, 
sales, shipments, inventories, future imports of 
Nitrate of Soda, or private figures as to impor- 
tation or exportation of Nitrate of Soda, other 
than where such information is published to the 
general trade; 

10. To fix and determine the kind and amount 
of Nitrate of Soda to be sold by them to others; 

11. To establish or designate classifications of 
purchasers of Nitrate of Soda or to classify such 
purchasers or to designate particular purchasers 
thereof as belonging to or not belonging to any 
specified class. 


[Certain Defendants Enjoined] 


IV. Allied Chemical & Dye Corporation, 
The Barrett Company, Semet-Solvay Com- 
pany and The Solvay Process Company, 
their successors, subsidiaries, officers and 
employees, be and they hereby are enjoined 
and restrained (with respect to corpora- 
tions or persons other than those referred to 
above) from: 

(1) Refusing, when selling Nitrate of Soda by 
any method or on any basis to any purchaser 
located in the continental United States to permit 
said purchaser to elect to purchase said Nitrate 
of Soda f. o. b. cars point of production in car- 
load lots at the seller’s price, terms and condi- 
tions f. 0. b. cars point of production, and if 
Atlantic or Gulf ports are being used as a basis 
of quotation by the seller, then also to permit 
said purchaser to elect to purchase said Nitrate 
of Soda in carload lots f. 0. b. cars any Atlantic 
or Gulf port that is then being used as a basis 
of quotation by the seller so long as Nitrate 
of Soda of the seller is available at such port 
for delivery to said purchaser at the seller’s 
price, terms and conditions f. o. b. cars said 
port. 

(2) Agreeing with any mixed fertilizer manu- 
facturer or dealer in or by any agency or resale- 
price-maintenance contract or agreement to fix, 
determine, maintain, or adhere to prices to be 
charged in the sale of Nitrate of Soda by such 
mixed fertilizer manufacturer or dealer, acting 
as principal or agent, to others. 


[Operative Date} 


The operative date of subparagraph (1) 
shall be August 1, 1941. 

The operative date of subparagraph (2) 
shall be July 1, 1943, but said operative 
date shall be subject to acceleration or post- 
ponement as hereinafter provided. 

The Attorney General of the United 
States or the Assistant Attorney General in 
Charge of the Anti-Trust Division may ac- 
celerate the operative date of subparagraph 
(2) above by serving upon said corporate 
defendants a certified copy of a final decree 
or judgment of a court of competent juris- 
diction, not subject to further review, re- 
straining, as violative of the Anti-Trust 
Laws, the individual operation by any cor- 
poration or person of a producer-agency 
method of selling any product, substantially 
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similar in legal effect to that employed by 
defendants for selling Nitrate of Soda, and 
in such case the operative date of sub- 
paragraph (2) above shall be the Ist of 
July next following service as aforesaid, 
provided, however, that, if any defendant 
herein shall be of opinion that the restraints 
and/or requirements imposed by the decree 
or judgment served as aforesaid are not 
substantially identical with those imposed 
herein or that the producer-agency method 
of sale restrained thereby is not substan- 
tially similar in legal effect to said defend- 
ant’s producer-agency method of sale, as of 
the date of such service, said defendant 
shall apply to the Court within twenty (20) 
days after receipt of a certified copy of said 
judgment or decree for determination of 
that question, and, in such event, the opera- 
tive date of subparagraph (2) above shall 
not be accelerated until the Court shall 
have determined that such restraints and 
requirements are substantially identical with 
‘those imposed herein and that the pro- 
hibited producer-agency method of sale is 
substantially similar in legal effect to that 
then operated by said defendant. 


[Postponement of Date] 


The Attorney General of the United 
States or the Assistant Attorney Gencral 
in Charge of the Anti-Trust Division may at 
any time prior to the operative date of 
subparagraph (2) above postpone such op- 
erative date by filing with the Court a writ- 
ten statement to the effect that the contin- 
uation of abnormal economic conditions in 
the Nitrogen industry and the continued use 
by any other producer or supplier of Nitrate 
of Soda of an agency method of distributing 
Nitrate of Soda makes it advisable that the 
operative date of said subparagraph (2) be 
postponed and any of said defendants may 
at any time prior to the operative date of 
subparagraph (2) above file with the -At- 
torney General of the United States or the 
Assistant Attorney General in Charge of 
the Anti-Trust Division a statement request- 
ing such postponement. 


[Injunction against The Barrett Company] 


V. A. The defendant, The Barrett Com- 
pany and its successors, subsidiaries, officers 
and employees, or any of them, be and they 
hereby are enjoined and restrained from: 

1. Entering into any contract or arrange- 
ment for the sale of Ammonium Sulphate, 
through The Barrett Company as agent, 
whereby the producer thereof is required 
to sell its Ammonium Sulphate through The 
Barrett Company or any one of the defend- 
ant companies referred to in Paragraph III 
(A) of this decree as its exclusive agent. 


1 56,133 


2. Selling Ammonium Sulphate in aiiy 
fertilizer year, as agent or reseller, for con- 
sumption in the United States, its territories 
and possessions, in any amount in excess 
of 35% of the total production of Am- 
monium Sulphate in the United States, its 
territories and possessions plus imports of 
Ammonium Sulphate thereinto minus ex- 
ports therefrom during said fertilizer year. 

3. Agreeing, combining, or conspiring 
with any producer of Ammonium Sulphate, 
Nitrate of Soda, Synthetic Ammonia Solu- 
tions or Cal-Nitro (other than corporations 
referred to in paragraph III (A) of this 
decree or a producer of Ammonium Sul- 
phate when acting in the capacity of (1) a 
principal or prospective principal of The 
Barrett Company with respect to Am- 
monium Sulphate, and/or (ii) a vendor or 
prospective vendor of Ammonium Sulphate 
to The Barrett Company): 

(a) To fix, determine, maintain, or adhere to 
prices to be charged in the sale of Ammonium 
Sulphate by them to others; 

(b) To fix, determine, maintain, or adhere to 
prices to be charged in the sale of Ammonium 
Sulphate by them to others in terms of the 
relationship of such prices to the prices of other 
Nitrogen products; 

(c) To fix, determine, maintain, or adhere to 
prices to be charged in the sale of Ammonium 
Sulphate by them to others in terms of unit 
Nitrogen or unit Ammonia prices; 

(d) To prevent or restrain shipment or sale 
to, into, or from the United States and its terri- 
tories and possessions of Ammonium Sulphate, 
except in connection with the prosecution of 
any legal proceedings against importation or 
exportation for violation of the law of the 
United States. 


4.- Purchasing Ammonium Sulphate from 
any producer thereof under a contract or 
arrangement designed and intended by The 
Barrett Company not for the bona fide pur- 
pose of sale or resale but solely to keep 
Ammonium Sulphate off the market. 

5. Reducing the price of Ammonium Sul- 
phate sold on behalf of any producer-prin- 
cipal not in response to market conditions 
or to meet competition but in order to dis- 
courage the production of Ammonium Sul- 
phate by such producer. 

6. Discriminating in price in the sale of 
Ammonium Sulphate to bona fide coopera- 
tives by refusing to give them quantity or 
seasonal discounts given to other fertilizer 
manufacturers on the basis of the amount 
of Ammonium Sulphate: bought and de- 
livered under similar terms and conditions. 

B. The operative date of subparagraph 2 
shall be July 1, 1945, but said operative date 
shall be subject to postponement as here- 
inafter provided. 

The Attorney General of the United 
States or the Assistant Attorney General in 
Charge of the Anti-Trust Division may at 
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any time prior to said opertaive date post- 
pone the same by filing with the court a 
written statement to the effect that the con- 
tinuation of abnormal conditions in the 
Nitrogen industry makes it advisable that 
said operative date be postponed. 


[Definitions] 


C. For the purpose of this decree, the 
following terms shall be defined as herein- 
after stated: 


1. “‘Fertilizer year’’ shall.mean the period 
from July 1, in any year to and including June 
30 of the following year. 

2. “Total United States production of Am- 
monium Sulphate’? during any fertilizer year 
shall mean such production for the calendar year 
ending within said fertilizer year as determined 
on the basis of (a) reports or records of the 
United States Bureau of Mines with respect to 
by-product Ammonium Sulphate production, and 
(b) estimates by The Barrett Company of Syn- 
thetic Ammonium Sulphate production, and re- 
ported to the Attorney General. In the event 
that the Attorney General disputes production 
figures thus reported, or import or export fig- 
ures reported under Paragraphs V C(3) or V C(4) 
he may apply to the Court by supplemental 
proceeding hereunder for an ascertainment of 
the true production of any such producer, or the 
true imports or exports as defined in Paragraphs 


V C(3) and V C(4), and any determination by: 


the Court thereupon shall be binding upon said 
defendant. The Barrett Company and the At- 
torney General may apply to the Court from 
time to time for any modification of the source 
of the figures to be used in determining per- 
centages under this Paragraph V of this decree. 

3. ‘‘Imports of Ammonium Sulphate’’ during 
any fertilizer year shall mean total imports of 
Ammonium Sulphate into the United States, its 


territories and possessions for the calendar year, 


ending within said fertilizer year, and reported 
to the Attorney General. 

4. “Exports of Ammonium Sulphate’ during 
any fertilizer year shall mean total exports of 
Ammonium Sulphate from the United States, its 
territories and possessions for the calendar year 
ending within said fertilizer year, and reported 
to the Attorney General. 


[Deductions] 


D. In the event that, following the op- 
erative date of Paragraph V A(2) hereof, 
The Barrett Company in any fertilizer year 
sells as agent and/or purchases for resale 
more than the quantity specified in said Par- 
agraph V A(Z2) said excess shall be de- 
ducted from the amount available to The 
Barrett Company for sale as agent and/or 
purchase for resale during the following 
fertilizer year. 


[Price Fixing by Other Defendants] 


VI. A. E. I. du Pont de Nemours & 
Company, Inc., its successors, subsidiaries, 
officers and employees and each of them are 
hereinafter in this Paragraph referred to as 


“DuPont.” Allied Chemical & Dye Corpo- 
ration, The Solvay Process Company, and 
The Barrett Company, and their successors, 
subsidiaries, officers and employees and each 
of them are hereinafter in this Paragraph 
referred to as “Allied.” 


B. DuPont and Allied be and _ they 
hereby are enjoined and restrained (except 
within each constitutent group of corpora- 
tions and persons above referred to) from 
agreeing, combining or conspiring each with 
the other or with any other producer of 
Synthetic Ammonia Solutions, Anhydrous 
Ammonia, Uramon, Nitrate of Soda, or Am- 
monium Sulphate: 


1. To fix, determine, maintain or adhere to 
prices to be charged in the sale of Synthetic 
Ammonia Solutions, Uramon or Anhydrous Am- 
monia by them to others; 

2. To fix, determine, maintain or adhere to 
prices to be charged in the sale of Synthetic 
Ammonia Solutions, Uramon or Anhydrous Am- 
monia by them to others in terms of the rela- 
tionship of such prices to the prices of Nitrate 
of Soda or Ammonium Sulphate; 

3. To fix, determine, maintain or adhere to 
prices to be charged in the sale of Synthetic 
Ammonia Solutions, Uramon or Anhydrous Am- 
monia by them to others in terms of unit Nitro- 
gen or unit Ammonia prices; , 

4. To fix, determine, maintain, or adhere to 
terms or conditions for the sale of Synthetic 
Ammonia Solutions, Uramon or Anhydrous Am- 
monia by them to others or the freight allow- 
ances in such sale or freight differentials as 
between different purchasers in such sale; 

5. To prevent or restrain shipment or sale to, 
into or from the United States and its territories 
and possessions of Synthetic Ammonia Solutions, 
Uramon or Anhydrous Ammonia except in con- 
nection with the prosecution of any legal pro- 
ceedings against importation or exportation for 
violation of the law of the United States; 


C. DuPont and Allied be and they 
hereby are enjoined and restrained (except 
within each constitutent group of corpora- 
tions and persons referred to in Paragraph 
VI (A)) from agreeing, combining, or con- 
spiring each with the other: 


1. To discourage producers of Synthetic Am- 
monia Solutions from increasing their capacity 
to produce such Solutions by fixing, determining, 
maintaining or adhering to prices to be paid by 
either of them to other producers of ‘Synthetic 
Ammonia Solutions in the purchase thereof, or 
the prices to be charged by them to others under 
exclusive sales agency agreements with other 
producers of Synthetic Ammonia Solutions. 

2. To sell Anhydrous Ammonia at a lower 
price to particular purchasers than is offered by 
the seller to other purchasers on similar condi- 
tions, upon the agreement of the particular pur- 
chaser to refrain from manufacturing Anhydrous 
Ammonia. 


D. DuPont and Allied be and they. 
hereby are enjoined and restrained (except 
within each constitutent group of corpora- 
tions and persons referred to in Paragraph 
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VI (A)) from refusing, when selling Syn- 
thetic Ammonia Solutions by any method 
or on any basis to any purchaser located 
in the continental United States, to permit 
said purchaser to elect to purchase said 
Synthetic Ammonia Solutions f. o. b. cars 
point of production in carload lots at the 
seller’s price, terms and conditions f. o. b 
cars point of production. 


[Compliance Investigations] 


VII. For the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or an As- 
sistant Attorney General and on reasonable 
notice to the defendants made to the prin- 
cipal office of the defendants, be permitted, 
subject to any legally recognized privilege, 
(1) access, during the office hours of the 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of the defendants, relating 
to any matters contained in this decree, (2) 
subject to the reasonable convenience of 
the defendants and without restraint or in- 
terference from them, to interview officers 
or employees of the defendants, who may 
have counsel present, regarding any such 
matters, and (3) the defendants, on such 
request, shall submit such reports in respect 
of any such matters as may from time to 
time be reasonably necessary for the proper 
enforcement of.this decree; provided, how- 
ever, that information obtained by the means 
permitted in this. paragraph shall not be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the De- 
partment of Justice except in the course 
of legal proceedings for the purpose of se- 
curing compliance with this decree in which 
the United States is a party or as other- 
wise required by law. 


[Retention of Jurisdiction] 


VIII. Jurisdiction of this cause is re- 
tained for the purpose of enabling any of 
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the parties to this decree to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this decree, for the modification or 
termination of any of the provisions thereof 
notwithstanding the administrative proce- 
dures set up in this decree, for the enforce- 
ment of compliance therewith and for the 
punishment of violations thereof. 


[Defense Agencies] 


IX. Nothing in this decree shall be con- 
strued to restrict or prohibit in any way 
any action taken by any defendant, its suc- 
cessors, subsidiaries, officers or employees 
in good faith and within the fair intendment 
of the letter of the Attorney General of the 
United States to the General Counsel of the 
Office of Production Management, dated 
April 29, 1941 (a copy of which is attached 
hereto as Exhibit “A”), or with any amend- 
ment or amplication thereof by the Attor- 
ney General, or in accordance with any 
arrangement of similar character between 
the Attorney General and any National De- 
fense Agency in effect at the time, provided 
such letter or arrangement has not at the 
time of such action been withdrawn or can- 
celled with respect thereto. 


[Activities Outside the United States] 


X. This decree shall have no effect with 
respect to operations or activities outside 
the United States, its territories and the 
District of Columbia not violative of the 
Anti-Trust Laws or to operations and activ- 
ities within the United States, its territories 
and the District of Columbia relating ex- 
clusively to acts and operations outside the 
United States, its territories and the District 
of Columbia not violative of the Anti-Trust 
Laws, or to operations and activities, where- 
ever performed, authorized or permitted by 
the Act of Congress of April 10, 1918, com- 
monly called the Webb-Pomerene Act, or 
by acts amendatory thereto. 
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[56,134] International Ladies’ > Uni 
Ca et adies’ Garment Workers’ Union, et al. v. Donnelly Garment 


: eae States Circuit Court of Appeals for the Eighth Circuit. No. 11,605. June 


Appeal from the United States District Court for the Western District of Missouri. 


Unless the intent of a union or the necessary effect of its activities in attempting the 
destruction of the interstate commerce of an employer by a secondary boycott or in any 
other way, in order to effect the unionization of his employees, is to control the market 
or to raise prices or to substantially diminish the supply of goods or otherwise to prejudice 
or injure the consuming public in some substantial way, such activities are not in violation 


of the Sherman Anti-Trust Act. 


Mr. Emil Schlesinger (Mr. Nathan Greene, Mr. Charles A. Horsky, M 
i : 4 é y, Mr. Jerome 
Walsh, Mr. Joseph A. Padway and Mr. Graham Claytor, Jr., on the briefs) for Hea 


_ Mr. James A. Reed and Mr. William S. Hogsett (Mr. Robert J. Ingraham on the 
briefs) for Appellees Donnelly Garment Company and Donnelly Garment Sales Company. 


Mr. Frank E. Tyler (Mr. Thomas J. Patten and Mr. Lucian Lane on the briefs) for 
Appellees Donnelly Garment Workers’ Union. 


Before GARDNER, SANBORN and WooprouGu, Circuit Judges. 


[Nature of Proceedings] 


SANBORN, Circuit Judge: This action 
grows out of an attempt by the Interna- 
tional Ladies’ Garment Workers’ Union 
(hereinafter called the International) to 
compel the employees of the Donnelly 
Garment Company, of Kansas City, Missouri, 
a large manufacturer of women’s dresses, 
doing a nation-wide business, to join the 
International and to force the Company to 
coerce its employees into joining the Inter- 
national, although none of them is a member 
of that union and all of them have served 
notice upon the Company that they do not 
choose to be represented by the Interna- 
tional for purposes of collective bargaining. 


._The means which the plaintiffs charge that 


the International proposes to use to compel 
the unionization of the Company’s em- 
ployees are, in brief, forceful and mass 
picketing’ in order to close the factory, and 
a secondary boycott against the customers 
of the Company to induce them to refuse to 
purchase its product. The Donnelly Gar- 
ment Company and its affiliate, the Donnelly 
Garment Sales Company, as_ plaintiffs, 
brought this action to enjoin the Interna- 
tional, its officers and agents, as defendants, 
from committing acts of fraud and violence 
and from boycotting the plaintiffs’ cus- 
tomers in furtherance of an alleged con- 
spiracy in restraint of interstate trade and 
commerce, in violation of the Sherman Act 
(15 U.S.C.A. §1, et seq.) The Donnelly 
Garment Workers’ Union, an independent 
labor organization of the employees of the 
Donnelly Garment Company, and the rep- 
resentatives of that organization intervened. 
The interveners asked that the plaintiffs 
have the relief which they prayed for and 


that, in addition, the plaintiffs be enjoined 
from recognizing the International as the 
representative of the employees for pur- 
poses of collective bargaining. After the 
sufficiency of the plaintiffs’ amended com- 
plaint to state a claim upon which relief 
could be granted had been sustained by 
this Court (99 F. 2d 309), issues were joined, 
and the case was tried. The findings of 
fact and conclusions of law of the court 
below were in favor of the plaintiffs and the 
interveners, and the court entered a decree 
enjoining the defendants from committing 
acts of fraud and violence and from con- 
ducting a secondary boycott in furtherance 
of their alleged conspiracy to restrain the 
interstate trade and commerce of the plain- 
tiffs. From this decree the defendants have 
appealed. 


[Jurisdiction] 


‘The decree is challenged upon many 
grounds, but the question which must first 
be determined is that of jurisdiction. Juris- 
diction is predicated solely upon the Sher- 
man Act, and if that Act is inapplicable, as 
the defendants assert, the court below was 
without jurisdiction. 

By the terms of the Sherman Act, a 
federal court has power to enjoin “every: 
contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of 
trade or commerce among the several 
States, or with foreign nations” (15 U.S.C.A. 
§ 1), subject, of course, to the immunities, 
conditions and limitations contained in § 20 
of the Clayton Act (29 U.S.C.A. §52) and 
in the Norris-LaGuardia Act (29 U.S.C.A. 
§§ 101-115). See Milk Wagon Drivers’ Union 
v. Lake Valley Farm Products, Inc., 311 U.S. 
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91, 100, and United States v. Hutcheson, 312 
WES: 219, 231, 61 S. Ct. 463, 468. A fed- 
eral court cannot, of course, acquire juris- 
diction under the Sherman Act tg enjoin 
contracts, combinations or conspiracies 
which are not in restraint of trade or com- 
merce within the meaning of the Act. Apex 
Hosiery Co. v. Leader, 310 U. S. 469. There- 
fore, the eeoitae issue on the question 
of jurisdiction is whether the concerted ac- 
tion of the defendants constituted a com- 
bination or conspiracy “in restraint of trade 
or commerce among the several States.” 


[Facts Relating to Jurisdiction] 


In considering the question of jurisdic- 
tion, we accept as established the following 
facts: That the Donnelly Garment Com- 
pany has a large manufacturing plant at 
Kansas City where it employs some 1300 
persons and makes women’s dresses which 
are sold in interstate commerce through the 
Donnelly Sales Company to retailers through- 
out the United- States. That the Donnelly 
Garment Company’s annual sales amount 
to approximately $5,000,000. That its rela- 
tions with its employees have always been 
harmonious. That the hours which they 
are required to work, the wages paid to 
them, and the working conditions in the 
factory are better than those in similar 
factories which have been unionized by-the 
defendants. That the defendants have at 
all times during the existence of their con- 
troversy with the plaintiffs insisted that the 
Donnelly Garment Company disregard the 
wishes of its employees with respect to rep- 
resentation for purposes of collective bar- 
gaining, that it recognize the International 
as the exclusive bargaining agent for all of 
the Company’s employees, and that the 
Company disregard the contracts which it 
has entered into with its employees, through 
their independent union, relative to repre- 
sentation, hours, wages and working con- 
ditions. That the plaintiffs have determined 
that they will not coerce the employees of 
the Donnelly Garment Company with re- 
spect to representation and will not compel 
them to join the International. That, un- 
less restrained, the defendants will, through 
acts of fraud and violence and the use of 
a secondary boycott, destroy the interstate 
trade and commerce of the plaintiffs, in fur- 
therance of the determination of the Inter- 
national to unionize the employees of the 
Donnelly Garment Company. 


[Question at Issue] 


Since fraud and violence do not condition 
jurisdiction under the Sherman Act (Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 313), 
those factors will be left out of considera- 
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tion. The question, then, is whether a labor 
union which proposes to effect the union- 
ization of the employees of an employer 
engaged in interstate commerce by stopping 
production and distribution of his goods 
through closing his factory and inducing 
his customers in other states, by picketing 
their places of business, not to purchase his 
goods, constitutes a violation of the Sherman 
Act in the absence of proof that the inten- 
tion of the union, or the necessary effect of 
its threatened activities, is to control or 
substantially to affect, to the detriment of 
consumers, the market for the class of 
goods which the employer produces. 


[Secondary Boycott] 


If the efforts of the International were 
directed solely at stopping production at 
the plant of the Garment Company at 
Kansas City, Missouri, the court below 
would clearly have been without jurisdic- 
tion, under Apex Hosiery Co. v. Leader, 
supra, which, so far as such efforts are con- 
cerned, is not distinguishable from this case. 
The question, then, is whether the activities 
of the International which were directed at 
inducing the customers of the Company to 
refuse to purchase its goods constituted 
such a restraint upon interstate commerce 
as to bring the entire combination or con- 
spiracy within the Sherman Act and to 
enable the court below to enjoin all acts 
of fraud and violence affecting either pro- 
duction or distribution. 


This case was tried upon the theory that 
the plaintiffs’ interstate commerce was pro- 
tected by the Sherman Act against all re- 
straints which obstructed the free flow of 
commerce between the states or which re- 
stricted ‘ ‘the liberty of a trader to engage 
in business.” Loewe v. Lawlor, 208 U. S. 
274, 293. The plaintiffs regarded as ap- 
plicable to their situation the principles an- 
nounced in that case and in other like cases 
which followed it. Lawlor v. Loewe, 235 
U. S. 522; Duplex Printing Press Co. v. 
Deering, 254 U. S. 443: Bedford Cut Stone 
Co. v. Journeymen Stone Cutters’ Association, 
274 U. S. 37; Coronado Coal Co. v. United 
Mine Workers, 268 U. S. 295. The plaintiffs 
did not attempt to show that the destruc- 
tion. of their interstate commerce would 
materially reduce the supply of women’s 
dresses upon the market, or would affect 
the market prices of such dresses, or would 
confer market control of women’s dresses 
upon the International, or would destroy 
or substantially affect competition in the 
dress market; nor was there any evidence 
that the International had any motive for 
its threatened activities other than to force 
the employees of the Donnelly Garment 
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Company to become members of the Inter- 
national and be represented by it for pur- 
poses of collective bargaining. 


[Effect of Apex Hosiery Co. Case] 


__When this case was tried it was gener- 
ally believed that concerted action by a labor 
union to compel an employer to yield to its 
demands under threat of destruction of his 
interstate trade and commerce through a 
secondary boycott or otherwise was pro- 
hibited by the Sherman Act, regardless of 
whether that interstate trade was large or 
small and regardless of the effect of its 
destruction upon the general market for the 
class of goods which the employer pro- 
duced. United States v. Needle Trades Work- 
ers’ Industrial Union (D.C. S.D. N.Y.), 10 
F. Supp. 201; United States v. Gold, 2 Cir., 
115 F. 2d 236. The plaintiffs contend that 
Apex Hosiery Co. v. Leader, supra, has ef- 
fected no material change in the construc- 
tion of the Act, the strike situation in that 
case being purely local in character. The 
defendants argue that it now clearly ap- 
pears from the Apex case and other cases 
subsequently decided by the Supreme Court 
that the court below was without jurisdic- 
tion under the Sherman Act. 

It is to be noted that the Apex case 
actually involved two types of restraint: 
a restraint upon production caused by de- 
priving the Apex Company of its factory, 
thus preventing the manufacture of hosiery; 
and a restraint upon the delivery in inter- 
state commerce to the customers of the 
Company of some $800,000 worth of the 
finished product, due to a refusal to permit 
the Company to use the product to fill the 
orders of customers. It is apparent from 
the decision in the Apex case that the Su- 
preme Court was of the opinion that the 
Sherman Act was inapplicable to labor 
union activities in restraint of interstate 
commerce “which fall short, both in their 
purpose and effect, of any form of market 
control of a commodity, such as to ‘monopo- 
lize the supply, control its price, or dis- 
criminate between its would-be purchasers.’ ” 
(310 U. S. at page 512.) 


[Comparable Decision] 


The Circuit Court of Appeals of the 
Second Circuit, in United States v. Gold, 115 
F. 2d 236, had occasion to construe the deci- 
sion in the Apex case with respect to a 
situation much like that with which we are 
concerned. In that case a union has sought 
to destroy the interstate commerce of three 
fur-dressing concerns in New Jersey, (1) by 
preventing them, through forceful picket- 
ing, from dressing and dyeing furs, (2) by 
preventing members of the union in the 


plants of manufacturers in New York City 
from working upon any skins dressed and 
dyed by the fur-dressing concerns, and (3) 
by preventing New York customers of the 
fur-dressing concerns from sending them 
furs to be dressed and dyed. An indictment 
against the union and its officers for violat- 
ing the Sherman Act was sustained (United 
States v. Needle Trades Workers’ Industrial 
Union, 10 F, Supp. 201); the case was tried, 
and convictions resulted. Appeals were taken, 
and the case was reversed because of the 
Apex case. Judge Learned Hand, in de- 
livering the opinion of the court, after point- 
ing out that if the union did in fact restrain 
trade within the meaning of the Sherman 
Act, the restraints used were “ ‘unreason- 
able’ to the last degree’, said (115 F. 2d, 
at pages 237 and 238): 


“The case was tried before the decision of 
the Supreme Court in Apex Hosiery Co. v. 
Leader, 310 U. S. 469, * * * before which it had 
been quite commonly supposed that the Sher- 
man Act covered, not only concerted action 
intended to control prices or suppiy, or resulting 
in such control, but generally all action which 
so far affected interstate commerce as to be 
within the constitutional power of Congress at 
all; that is, that Congress in the Sherman Act 
had meant to exercise its power as broadly as 
possible. This view the court repudiated in the 
Apex case. Its reasoning was that the act had 
been passed only to implement the common 
law as to restraints of trade; and that, although 
it imposed its own liabilities, civil and criminal, 
besides providing remedies for their breach, 
neverthelss it took the common law as its model, 
creating federal rights and duties fashioned 
after existing precedents. So much the court 
had often said before, and the new contribution 
was that, turning to those precedents, it now 
held that the only restraints forbidden were 
those which limited competition in ‘business and 
commercial transactions,’ and which ‘tended to 
restrict production, raise prices or otherwise 
control the market to the detriment of pur- 
chasers or consumers of goods and services,’ 
310 U. S: at page 493, * * *. These were no 
chance words; they were the burden of the 
reasoning by which the court affirmed a reversal 
by the Circuit Court of Appeals. For example, 
the contracts must be ‘for the restriction or 
suppression of competition in the market, agree- 
ments to fix prices, divide marketing territories, 
apportion customers, restrict production and the 
like practices, which tend to raise prices or 
otherwise take from buyers or consumers the 
advantages which accrue to them from free 
competition in the market’, 310 U. S. at page 
497, * * *, Again, ‘restraints upon competition 
have been condemned only when their purpose 
or effect was to raise or fix the market price.’ 
310 U. S. at page 500, * * *. See, also, 310 U. S. 
at pages 501, 507, 512, * * *. Mere restraints 
upon transportation of goods across state lines 
were therefore not enough; they must be in 
execution of a plan to restrict market competi- 
tion, or that must be their necessary result. 
Furthermore, the argument was necessary to the 
decision because not only had the ‘sit-down’ 
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strikers entirely stopped the manufacture of 
goods, 80 per cent of which would have gone 
into interstate commerce; but their leader ex- 
pressly refused to allow any finished goods— 
of which there was a large amount on hand— 
to leave the factory. It was a complete answer 
to these -wrongs—which the court condemned 
without stint—that the plaintiff had not shown 
that the strike had had any substantial com- 
mercial effect upon either the prices at which 
the goods were sold or the supply upon the 
market, and that they had not prejudiced con- 
sumers in any other way. 
* * * * * 


“The accused therefore restrained the ‘mar- 
keting’ of an interstate service, as they did not 
restrain the ‘marketing’ of the skins themselves. 
It is true that their purpose was not to control 
prices or supply; they were indifferent to these 
except as a sanction. for bending the three ob- 
durate firms to their will. But purpose is never 
an excuse in these cases; only the intent of the 
accused, or the necessary result of his conduct, 
counts, and it would appear enough that here 
they intended to stop all ‘marketing’ of service. 
So far, therefore, the case at bar is on all 
fours with a number of earlier decisions except 
that they dealt with goods instead of services, 
Loewe v. Lawlor, 208 U. S. 274, * * *; Duplex 
tid AY Press Co. v. Deering, 254 U. S. 443, 

* #*: Coronado Coal Co. v. United Mine 
Workers, 268 U. S. 295, * * *; Bedford Cut Stone 
Co. v. Journeymen Stone Cutters’ Association, 
274 U. S. 37, * * *. Nevertheless there was one 
element lacking which was present in the deci- 
sions just cited, and which the court thought 
crucial in the Apex case. Although the accused 
at bar intended to stop the marketing of the 
services of the three recalcitrant firms, the 
operations of those firms were not shown to 
have been upon a large enough scale to make 
their cessation affect market conditions in New 
York. That that is now an essential element 
appears from the following extract out of the 
opinion in the Apex case: ‘It will be observed 
that in each of these cases where the Act was 
held applicable to labor unions, the activities 
affecting interstate commerce were directly at 
control of the market and were so widespread 
as substantially to affect it.’ 310 U. S. at page 
506, * * *, That can only mean that unless 
the strike is so ‘wide-spread’ as to affect prices 
or supply, it is not ‘restraint of trade,’ even 
though it is directed against the ‘marketing’ 
of goods or services. It is certaintly not for us 
to say how far the four decisions cited lend 
themselves to such a distinction; the court itself 
was not unanimous upon the point.- We have 
only to follow the decision made.”’ 


The Government in United States v. Gold 
[115 F. 2d 236] had insisted that the 
secondary boycott aspect of the case dis- 
tinguished it from the Apex case and made 
the Sherman Act applicable. The follow- 
ing statement appears in the Government’s 
brief in the Gold case: 

“It must be borne in mind that there [the 
Apex case] the union’s activties were confined 


to the strike at the one plant of the Company. 
and were essentially local in scope. In the 
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instant case, however, the union not only con- 
ducted strikes against the dressers and dyers 
in New Jersey, which taken alone would also 
be local operations, but extended their efforts 
to bring such dressers ahd dyers in line by 
exerting pressure upon their customers in an- 
other state. And in the exertion of such pres- 
sure on persons and firms other than the one 
with which the labor dispute existed lies the 
distinction between this case and the Apex 
case.”’ 


The Court of Appeals of the Second Cit- 
cuit evidently did not believe that the ad- 
dition of a secondary boycott to the other 
afflictions visited upon the Apex Company 
would have produced a different decision 
in the Apex case. 


[Other Authoritative Decisions] 


Since the decision of the Apex case, the 
Supreme Court has decided Milk Wagon 
Drivers’ Union v. Lake Valley Farm Prod- 
ucts, Inc., 311 U. S. 91, and United States v. 
Hutcheson, 312 U. S. 219, 61S. Ct. 463. In 
the first of these cases it was held that the 
picketing by A. F. of L. milk wagon drivers 
of the customers of C. I. O. “vendors” of 
milk constituted a labor dispute within the 
meaning of the Norris-LaGuardia Act and 
was subject to the restrictions imposed by 
that Act upon the granting of injunctions. 
It had been contended in that case that the 
activities of the A. F. of L. milk wagon 
drivers in picketing the customers of the 
C. I. O. milk “vendors” constituted an un- 
lawful secondary boycott, the purpose of 
which was not to unionize the C. I. 

“vendors,” but to obtain for the A. F. of s 

drivers a Chicago milk monopoly at a sus- 
tained high price level, in violation of the 
Sherman Act, and that their activities could 
therefore be enjoined. In its decision, the 
Supreme Court, in discussing the legis- 
lative history of §20 of the Clayton Act 
(29 U. S. C. A. §52) and of the Norris- 
LaGuardia Act, referred to reflections cast 
by committees of Congress upon the con- 
struction by the Supreme Court of the 
Clayton Act in Duplex Printing Press Co. 
v. Deering, 254 U. S. 443, American Steel 
Foundries v. Tri-City Central Trades Coun- 
cil, 257 U. S. 184, and Bedford Cut Stone 
Co. v. Journeymen $ tone Cutters’ Association, 
274 U. S. 37, and then said (311 U. S. at 
page 103): 

“Whether or not one. agrees with the com- 
mittees that the cited cases constituted an un- 
duly restricted interpretation of the Clayton 
Act, one must agree that the committees and 
the Congress made abundantly clear their inten- 
tion that what they regarded as the misinterpre- 
tation of the Clayton Act should not be repeated 
in the construction of the Norris-LaGuardia Act. 
For us to hold, in the face of this legislation, 
that the federal courts have jurisdiction to grant 
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injunctions in cases growing out of labor dis- 
putes, merely because alleged violations of the 
Sherman Act are involved, would run counter 
to the plain mandate of the Act and would 
reverse the declared purpose of Congress.” 


While Milk Wagon Drivers’. Union v. Lake 
Valley Farm Products, Inc., supra, does not 
rule this case, it casts additional doubt 
upon the applicability of the Sherman Act 
to cases involving labor disputes such as 
that here involved, and further weakens 
the cases referred to in the portion of the 
opinion above quoted as authority for the 
tule that a secondary boycott is prohibited 
by the Sherman Act regardless of the effect 
of such boycott upon the market. 

In Umited States v. Hutcheson, 312 U. S. 
219, 61 S. Ct. 463, the court considered an 
indictment which charged a union and its 
officers with restraining interstate commerce 
by means which involved a secondary boy- 
cott or at least a restraint upon the sales 
in interstate commerce of the product of 
the Anheuser-Busch Company in the na- 
ture of such a boycott. Mr. Justice Rob- 
erts, in his dissenting opinion, in which the 
Chief Justice concurred, said (312 U. S. at 
page 243; 61 S. Ct. at page 471): 

“Without detailing the allegations of the in- 
dictment, it is sufficient to say that they unde- 
deniably charge a secondary boycott, affecting 
interstate commerce.’’ 


The attack made by the union upon the 
sales of the product, which would obvi- 
ously affect those dealing in the product, 
is not referred to in the majority opinion 
as a secondary boycott. It was conceded 
in that case that the acts complained of in 


the indictment could not be enjoined be- , 


cause of the restrictions contained in the 
Norris-LaGuardia Act, and the specific 
question was whether the activities of the 
union constituted a violation of the Sher- 
man Act. It was held that they did not. 
The majority opinion ruled that all of the 
activities charged in the indictment as vio- 
lative of the Sherman Act were protected 
by §20 of the Clayton Act. The Court 
said. (612..Us,S= at page, 233; 61,.S. Cts at 
page 467): 

“The refusal of the Carpenters to work for 
Anheuser-Busch or on construction work being 
done for it and its adjoining tenant, and the 
peaceful attempt to get members of other unions 
similarly to refuse to work, are plainly within 
the free scope accorded to workers by § 20 for 
‘terminating any relation of employment,’ or 
‘ceasing to perform any work or labor,’ or 
‘recommending, advising or persuading others 
by peaceful means so to do.’ The picketing of 
Anheuser-Busch premises with signs to indicate 
that Anheuser-Busch was unfair to organized 
labor, a familiar practice in these situations, 
comes within the language ‘attending at any 
place where any such person or persons may 


lawfully be, for the purpose of peacefully ob- 
taining or communicating information, or from 
peacefully persuading any person to work or 
to abstain from working.’ Finally, the recom- 
mendation to union members and their friends 
not to buy or use the product of Anheuser- 
Busch is explicitly covered by ‘ceasing to 
patronize * * * any party to such dispute, or 
from recommending, advising, or persuading 
others by peaceful and lawful means so to do’.” 


[Types of Restraint] 


It is apparent that the majority of the 
court thought that what the minority con- 
sidered a secondary boycott violative of 
the Sherman Act was permissible conduct 
under § 20 of the Clayton Act. Mr. Justice’ 
Stone, who concurred in the majority 
opinion, pointed out that the restraints upon 
interstate commerce charged in the indict- 
ment were of two types,—one resulting from 
picketing of the premises of Anheuser- 
Busch and incidental to the conduct of a 
local strike which had the effect of closing 
the plant; and the other resulting from the 
publication of notices charging Anheuser- 
Busch with being unfair to labor, and re- 
questing members of the union and the 
public not to purchase or use the Anheuser- 
Busch product. Of the first type of re- 
straint, he said (312 U. S. at pages 239-240; 
61 S. Ct. at page 470): 

“Such restraints, incident to such a strike, 
upon the interstate transportation of the prod- 
ucts or supplies has been repeatedly held by 
this Court, without a dissenting voice, not to 
be within the reach of the Sherman Anti-Trust 
Act.”’ 


In speaking of the other type of restraint, 
he was of the opinion that the indictment 
did not eharge a boycott or strike against 
any purchaser of Anheuser-Busch beer by 
any concerted action or refusal to patronize 
him, such as was condemned in. Loewe vw. 
Lawlor, 208 U. S. 274, 294-309, and “that 
the publication, unaccompanied by violence, 
of a notice that the employer is unfair to 
organized labor and requesting the public 
not to patronize him is an exercise of the 
right of free speech guaranteed by the First 
Amendment which cannot be made unlaw- 
ile byeract of Congress.” -(312--U-" S- at 
page 243; 61 S. Ct. at page 471.) 


[Effect on Interstate Commerce] 


The question whether inducing the cus- 
tomers of an interstate trader to refrain 
from patronizing him by falsely, but peace- 
ably, representing to them that his em- 
ployees are forced to work long hours, for 
low wages, and under poor working con- 
ditions, and by threats of picketing their 
stores if they persist in buying his prod- 
ucts, can still constitute a violation of the 
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Sherman Act which may be enjoined has 
perhaps not yet satisfactorily been put at 
rest. However, our analysis of the opinion 
in the Apex case leads us to the same con- 
clusion as was reached by the Circuit Court 
of Appeals of the Second Circuit in the 
Gold case. We think that the decision of 
the Supreme Court in the Apex case, par- 
ticularly when construed in the light of 
later decisions of that court to which we 
have referred, clearly indicates, and was 
intended to indicate, that, unless the intent 
of a union or the necessary effect of its 
activities in attempting the destruction of 
the interstate commerce of an employer 
by a secondary boycott or in any other 
way, in Erle: to effect the unionization of 
his employees, is to control the market or 
to raise prices or to substantially diminish 
the supply of goods or otherwise to preju- 
dice or injure the consuming public in some 
substantial way, such activities are not pro- 
scribed by the Sherman Act. 


[C onclusion] 


The plaintiffs and the interveners believe 
that the court below had jurisdiction under 
the Sherman Act, that the recent rulings of 
the Supreme Court are not applicable to 


their situation, and that the decree is right. 
The case is of vital importance to them. 
This Court is of the opinion that the find- 
ings of fact of the court below are sus- 
tained by substantial evidence and are not 
clearly erroneous, and that if that court had 
jurisdiction, the decree, with some modifi- 
cations, should be affirmed. Under the 
circumstances, the mandate of this Court 
will be withheld for ninety days to allow 
the plaintiffs to petition the Supreme Court 
for certiorari. If such petition shall be 
filed, the mandate will be retained until the 
petition is ruled upon, and, if granted, the 
mandate will not go down until the final 
determination by that court of this case. 

The decree appealed from is reversed, 
and the case is remanded with directions 
to dismiss the complaint for want of juris- 
diction. 

Concurring Opinion 

WooproucH, Circuit Judge, concurring: 
‘I concur in the decision to dismiss for 
want of jurisdiction, but I cannot agree 
that the findings of fact of the court below 
are sustained by substantial evidence or 
that such a decree as has been entered 
could be substantial if jurisdiction existed. 


[] 56,135]. Gary Theatre Company v. Columbia Pictures Corporation, et al. 
United States Circuit Court of Appeals for the Seventh Circuit. No. 7468, June 11, 1941. 
Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


The method of motion picture distribution practiced by defendant, under which plain- 


tiff is not permitted to exhibit films at his theatre in Gary until three weeks after the 
exhibition of.such pictures in Chicago, does not constitute a conspiracy in violation of 
the Sherman Anti-Trust Act, nor does the restrictive nature of the contracts result, in 
fact, in an unreasonable restraint of commerce or an arbitrary discrimination against the 


plaintiff. 


An appellate court may not substitute its judgment upon facts for that of the trial 
court, where the trial court’s findings are supported by substantial evidence. 


Affirming the decision of the United States District Court for the Northern District 


of Illinois, Eastern Division, March 29, 1940. 


A. W. Gavit, Sigmund David, Gary, Indiana, Attorneys for Plaintiff. 
Vincent O’Brien, Frederic Burnham, Herbert M. Lautman, David Levinson, Samuel 


R. Rosenthal, Attorneys for Defendants. 


Before Evans and Sparks, Circuit Judges, and Linpiey, District Judge. 


[Nature of Proceedings] 


Linpiey, District Judge. Plaintiff sued to 
enjoin defendants’ practice in distributing 
motion picture films, charging violation of 
the Anti-Trust Act. Upon trial, after plain- 
tiff had rested, the court, sustaining defend- 
ants’ motion, entered judgment dismissing 
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the complaint for want of equity. Plaintiff 
appeals, asserting that the only question 
properly before us is whether plaintiff made 
a prima facie case. Defendants insist that 
the adjudication was upon the merits and 
that our question is whether the evidence 
en sufficient to show a violation of the 
ct. 
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[Procedural Question] 


The procedural question, we think, is 
settled by Rule 41 (b) of the Federal Rules 
of Civil Procedure, 28 U. S. C. A. Section’ 
723c et sequi: “Involuntary Dismissal: Ef- 
fect Thereof. * * * After the plaintiff has 
completed the presentation of his evidence, 
the defendant, without waiving his right to 
offer evidence in the event the motion is 
not granted, may move for a dismissal on 
the ground that upon the facts and the law 
the plaintiff has shown no right to relief. 
Unless the court in its ordét for dismissal 
otherwise specifies, a dismissal under this 
subdivision and any dismissal not provided 
for in this rule, other than a dismissal for 
lack of jurisdiction or for improper venue, 
operates as an adjudication upon the merits.” 

The case was tried without a jury and 
the court entered special findings of fact as 
contemplated by Rule 52 (a): ‘In all ac- 
tions tried upon the facts without a jury, 
the court shall find the facts specially and 
state separately its conclusions of law thereon 
and direct the entry of the appropriate 
judgment; * * * Kindings of fact shall 
not be set aside unless clearly erroneous 
and due regard shall be given to the oppor- 
tunity of the trial court to judge of the 
credibility of the witness.” Under Rule 
41 (b) the judgment, supported by find- 
ings, was an adjudication upon the merits, 
inasmuch as defendants moved for dismissal 
upon the ground that, upon the facts and 
the law, plaintiff had shown no right to 
relief. Consequently our question is whether 
the findings are supported by the evidence. 
Under Rule 52 (a) we can not set them 


aside unless they are clearly erroneous, and, . 


by the same token we must give due regard 
to the opportunitv of the trial court to 
judge of the credibility of the witnesses. 


[Prevailing Practice in Moving 
Picture Industry] 


The alleged violation of the Congres- 
sional Act is based upon evidence substan- 
tially as follows: All defendants except two 
are distributors of socalled feature motion 
picture films. The other two, Balaban & 
Katz Corporation and Warner Brothers 
Picture Management Corporation, are ex- 
hibitors operating picture theatres in Chi- 
cago and elsewhere. Plaintiff, owner of 
the Palace Theatre in Gary, Indiana, and 
there exhibiting moving pictures, ques- 
tioned the validity of a prevailing practice 
in the industry whereby copyrighted films 
are licensed to exhibitors under written 
contracts containing express 
governing “priority of run and clearance.” 
Films are licensed for “successive runs,” 
each of which consists of showing at one 
theatre or simultaneously in two or more 
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theatres in a given competitive area. There 
are some 10,000 theatres in the United 
States and the distributors have only from 
200 to 400 prints of each film to allot to 
them. As a consequence, there has arisen 
a system of priority whereby a theatre 
licensed to exhibit a film earlier than others 
is said to have “priority of run.” By virtue 
of the restrictive clauses of the license 
agreements, a specified period of time must 
elapse between the end of the first run and 
the beginning of a succeeding’ one, this period 
being known as the “clearance” which the 
first theatre has over the second. This 
practice controlling respective priorities and 
clearances has arisen naturally in promotion 
of sales and, in the words of plaintiff’s 
representative, came about “as a natural 
consequence of details between distributor 
and exhibitor * * * is justifiable, fair and 
reasonable to further the industry and 
carry on distribution and exhibition, * * * 
useful and beneficial * * * both to the 
distributor and exhibitor.” The parties 
agree, therefore, that the practice does not 
pro forma create unreasonable discrimination 
against unimpeded distribution in interstate 
commerce in violation of the Sherman Act, 
but they are in sad disagreement as to 
whether the facts here prove violation. 


[Nature of Plaintiff's Injury] 


Plaintiff’s theatre in Gary is subject to 
a clearance practice expressly recognized in 
its contract with each of defendant dis- 
tributors, against which, however; it has pro- 
tested, whereby the distributors license for 
first run certain Chicago loop theatres, then 
refuse to permit exhibition of the film for 
three weeks after conclusion of the first 
run and then release it to theatres in Chi- 
cago known as “A PreRelease Houses,” 
including some five theatres on the south 
side of Chicago, all of which are affiliates 
of either defendant Balaban & Katz or de- 
fendant Warner Brothers. At the close of 
three weeks run in the “A” theatres, plain- 
tiff is eligible to receive the film for exhi- 
bition for the first time in Gary. At the 
time when plaintiff becomes entitled to show 
the film, a great number of “B” theatres 
in Chicago, under their‘*contracts likewise 
become eligible to exhibit it. 

Plaintiff’s theatre is comparable in size, 
equipment and other respects to the “A” 
theatres. It is located just over the state 
line in Gary, a city of 100,000. Intervening 
between Gary and Chicago are Hammond 
and Whiting, both Indiana municipalities. 
The population from Gary to the center of 
the loop in Chicago is urban in character, 
one civic community extending into the 
other. Transportation from Gary to the 
south side of Chicago requires from thirty 
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to forty-five minutes. Thus, both parties 
admit that, so far as priority runs are con- 
cerned, Gary is in direct competition with 
the “A” theatres on the south side of Chi- 
cago. Located similarly to plaintiff’s theatre 
are houses of equal equipment and character 
in Hammond and Whiting, each of which 
is subject to the same restrictions as plain- 
tiff and, so far as priority of run is con- 
cerned, on a par with Gary. a 

This system of clearance and priority 
abides throughout the metropolitan district. 
It does not extend beyond Gary where the 
population becomes more agrarian in char- 
acter and the country more sparsely popu- 
lated. As a consequence, such towns as 
Michigan City, Valparaiso and Chesterton, 
lying beyond the metropolitan area, are not 
bound by the same restrictions and are 
allowed to and frequently do exhibit films 
three or four weeks earlier than Gary. 

From these facts, plaintiff argues that 
films carried from Chicago to Gary are 
effectively restrained in commerce for a 
period of at least seven weeks from the 
time of the first run in the Chicago loop; 
that its theatre is in direct competition with 
“A” theatres on the south side of Chicago 
and with theatres in neighboring cities to 
the east; that to prevent plaintiff from re- 
ceiving films at least as early as they are 
received by “A” theatres is an unreasonable 
discrimination, resulting from a conspiracy 
condemned by the Sherman Act, and that, 
even if there be no conspiracy, the con- 
tracts themselves work a violation of the 
law. 


[Findings of Lower Court] 


The court entered extended findings of 
fact. It found that the copyrighted films 
are commonly licensed, subject to the estab- 
lished rules of clearance and priority, for 
successive runs; that, in general, license 
fees paid to distributors for prior runs pro- 
duce greater revenue than subsequent runs 
in the same area; that the distributor at- 
tempts to license each successive run to 
such theatre as by reason of size, location, 
equipment, prestige, price, management and 
business policies is in position to earn and 
pay the highest fees; that the existing prac~ 
‘tices are usual, customary and necessary 
for economically sound distribution and 
exhibition of films and beneficial both to 
distributor and exhibitor; that the practice 
was not arrived at or maintained because 
of any conspiracy, understanding, agree- 
ment or combination but resulted naturally 
from business considerations and from sepa- 
rate negotiations between each distributor 
and exhibitor in free and open competition 
with the others; that plaintiff has consist- 
ently obtained clearance over “second-runs” 
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in Gary and the neighboring towns of Crown 


Point, Hobart and Hebron; that under all 
the circumstances, including many that we 
have not related, the practice, in so far as 
plaintiff is concerned, is reasonable in ex- 
tent and degree; that there was no intent 
to maintain a monopoly, to obstruct full 
and natural flow of films in interstate com- 
merce, to suppress or eliminate competition, 
unreasonably to restrain trade or to regu- 
late or control prices and that none of the 
license agreements had any such effect; 
that no advantage would result to plaintiff 
if it obtained shorter clearance and priority 
of runs but that on the contrary it might 
be injured and damaged. The court con- 
cluded as a matter of law that defendants 
had not conspired; that the practice and 
contracts were lawful and reasonable. 


[Absence of Conspiracy] 


Under the Act, 15 U. S. C. A. 1, every 
contract or conspiracy in restraint of com- 
merce amongst the several states is illegal. 
Whether a conspiracv exists is a question 
of ultimate fact but whether the facts bring 
defendants within the prohibition of the 
statute is a question of law. Obviously it 
is not necessary, in order to establish a 
conspiracy, to have direct evidence of a 
formal contract. Determination of exist- 
ence or non-existence of conspiracy involves 


questions of fact to be determined from all. 


the circumstances in evidence. Whether 
the trial tribunal be jury or judge, the 
inferences to be drawn from the facts and 
circumstances submitted and whether in 
any particular case the facts justify the 
ultimate findings are questions for such 
tribunal subject to revision for error of 
law. Where parties may differ as to the 
correct solution of the factual problem 
faced, it is the duty of a court of review 
to refrain from attempting to substitute its 
findings for those of the trial court. It 
matters not that we might have arrived at 
a conclusion at variance with that of the 
trial court. Where as here the trial tri- 
bunal has observed the witnesses and made 
voluminous detailed findings supported by 
substantial evidence, we are unable to say 
that the situation contemplated by the rule, 
—that the findings are clearly erroneous,— 
is presented. The court has expressly found 
that there was no conspiracy. We can not 
say as a matter of law that this is untrue. 


[Contention of Plaintiff] 


But, says the plaintiff, even though no 
conspiracy was proved, the restrictive pro- 
visions of the several contracts and the re- 
sult thereof in practice, did in fact work 
an unreasonable restraint of interstate com- 
merce to the injury of the public and of 
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the plaintiff in an arbitrary discrimination 
in distribution of films, as between plaintiff 
and the Chicago “A” theatres on the one 
hand and between plaintiff and its neighbor- 
ing competitors to the east in Indiana on 
the other. Here again we are dealing largely 
with questions of fact. That there was 
some restriction, some delay in interstate 
commerce, as a result of the practice, is 
apparent; but the question is whether, 
under all the facts and circumstances, that 
restriction, that impediment, is of that un- 
reasonable character prohibited by Con- 
gress. “To sustain the restraint, it must be 
found to be reasonable both with respect 
to the public and to the parties and that it 
is limited to what is fairly necessary, in the 
circumstances of the particular case, for 
the protection of the covenantee. * * * 
The- question is, whether,.under the particu- 
lar circumstances of the case and the nature 
of the particular contract involved in it, 
the contract is, or is not, unreasonable. 
* * * Tt is a sufficient justification, and 
indeed it is the only justification, if the 
restriction is reasonable—reasonable, that is, 
in reference to the interests of the parties 
concerned and reasonable in reference to 
the interests of the public, so framed and 
so guarded as to afford adequate protection 
to the party in whose favor it is imposed, 
while at the same time it is in no way 
injurious to the public.” Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. S. 373 at 
406, 407. As Mr. Justice Holmes commented 
in his dissenting opinion: “The most en- 
lightened judicial policy is to let people 
manage their own business in their own 
way, unless the ground for interference is 
very clear.” 


[Findings Supported by Evidence] 


The court considered this question in 
the light of all the evidence. It considered the 
testimony offered by plaintiff itself to the 
effect that the practice in general was es- 
sential and beneficial and that as a bene- 
ficiary under it, plaintiff enjoyed certain 
advantages over other exhibitors. The court 
appreciated plaintiff’s contention that the 
immediate question was whether the prac- 
tice was unreasonable under the particular 
facts involved. It concluded from all the 
testimony. documentary exhibits and cir- 
cumstances presented that there was no 
unreasonable restriction. This again was a 


‘question of ultimate fact, one to be resolved 


with the statutory provisions in mind, from 
consideration of the direct and indirect evi- 


dence submitted, and again we feel that it 
would be improper for us to say as a matter 
of law the court was wrong, even though 


‘ we believed a variant finding proper. In 


the words of Mr. Justice Brandeis in Board 
of Trade v. U. S., 246 U. S. 231: “The true 
test of legality is whether the restraint 
imposed is such as merely regulates and 
perhaps thereby promotes competition, or 
whether it is such as may suppress or even 
destroy competition. To determine that 
question the court must ordinarily consider 
the facts peculiar to the business to which 
the restaint is applied; its condition before 
and after the restraint was imposed; the 
nature of the restraint, and its effect, actual 
or probabte. The history of the restraint, 
the evil believed to exist, the reason for 
adopting the particular remedy, the purpose 
or end sought to be attained, are all rele- 
vant facts.” 

If we were not confronted by a positive 
finding, supported by substantial evidence, 
we would, in view of the evidence, be 
powerless to interfere. In that situation 
the following words of the Supreme Court, 
in Penn. R. Co. v. Chamberlain, 288, U. S. 
333 would control: “We therefore, have a 
case belonging to that class of cases where 
proven facts given equal support to each 
of two inconsistent inferences, in which 
event neither of them being established, 
judgment, as a matter of law, must go 
against the party upon whom rests the 
necessity of sustaining of these inferences 
as against the other, before he is entitled 
to recover.” 

Plaintiff relies upon Interstate Circmt v. 
United States, 306 U. S. 208. There the 
court in addition to finding a combination, 
found that a price restriction was attempted 
to be enforced comparable in effect with 
retail price maintenance agreements uni- 
versally recognized as unreasonable restraints. 


[Conclusion] 


To determine the question in favor of 
plaintiff would necessitate the substitution 
of our judgment upon facts for that of the 
trial court. It would require us to hold 
either as a matter of law that a conspiracy 
had been established or that the priority 
of runs and clearance practice whereby 
plaintiff was placed in the same category 
as the “B” theatres in south Chicago cre- 
ated as a matter of law an unreasonable 
restriction in interstate commerce. This we 
do not believe we are justified in doing. 


The judgment is affirmed. 
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United States District Court for the Northern District of California, Southern Divi- 
sion. No. 21848 L. April 28, 1941. 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act, enjoining defendant marble companies from certain acts interfering with 
interstate trade and commerce in marble. Among the practices forbidden by the decree 
are: limiting or pro-rating business; fixing prices for sale or installation of marble in 
Northern California; distributing data in such form as to indicate the relationship of the 
sales or installations of a single dealer to the total sales and installations in Northern 
California; creating or operating a bid depository; disseminating information as to future 
prices to be charged; discriminating in prices or terms of sale, directly or indirectly 
against any marble dealers; attempting to prevent contractors from dealing with indi- 
vidual marble dealers or to prevent such dealers from engaging in business in Northern 


California. 


a 


Before LoupERBACK, District Judge. 


Decree 


LouperBack, D. J.: The United States of 
America filed its complaint herein on April 
28, 1941, and each of the defendants above 
named having duly appeared generally by 
its or his respective counsel, the United 
States of America, by its counsel, moved 
this Court for an injunction as prayed in 
the said complaint. Each of the defendants 
consented in writing to the entry of this 
decree without contest and before any tes- 
timony or evidence had been taken, offered 
or received. 


[Basis of Decree] 


Wherefore, it: is ordered, adjudged and 
decreed, 


1. The consent of the respective defend- 
ants herein to the entry of this decree is 
not, nor is the decree, evidence or admis- 
sion that the defendants, or any of them, 
have violated any law or statute of the 
United States. 


2. Because of said consents of said de- 
fendants and the acceptance thereof by the 
United States of America, it is not neces- 
sary to institute nor proceed with the trial 
of the within action or to take or receive 
any testimony or evidence therein or to 
make findings of fact (such findings being 
expressly waived by the parties) or to ad- 
judicate any issue presented therein. 


[Jurisdiction] 


3. The Court has jurisdiction of the sub- 
ject matter of this action and of all the 
parties hereto for the purposes only of this 
decree and of proceedings for the enforce- 
ment thereof. The complaint herein states 
a cause of action against defendants under 
the Act of Congress of July 2, 1890, com- 
monly called “The Sherman Anti-Trust 


Act”, and acts amending or supplementing 
said Act. 
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[Definitions] 


4. As used in this decree, the following 
terms have the following meanings: 

(a) ‘‘Northern California’? means so much of 
the State of California as lies north of an imag- 
inary straight line drawn from the easterly 
boundary line to the westerly boundary line of 
said State and passing through the most north- 
erly point on the boundary line of the City of 
Bakersfield and the most northerly point on the 
boundary line of the City of Santa Barbara, in 
said State; 

(b) ‘‘Marble business’’ shall mean the pur- 
chasing, importing, selling, cutting, polishing, 
sizing and installing of marble or any one or 
more of said activities; 

(c) ‘‘Marble dealer’’ shall mean any person, 
firm or corporation engaged in the marble 
business. 


[Injunction] 


5. The defendants, and each of them, and 
all of their respective officers, directors, 
agents, servants, employees, and all per- 
sons acting or authorized to act on behalf 
of the defendants, or any of them, be, and 
they hereby are, perpetually enjoined and 
restrained from carrying out or continuing, 
directly or indirectly, expressly or impliedly, 
any combination or conspiracy to restrain 
interstate trade and commerce in violation 
of the aforesaid Act of Congress in marble, 
as alleged in the complaint herein, and 
from entering into or carrying out, by any 
means whatsoever, any combination or con- 
spiracy of like character or effect, and more 
particularly, (but the enumeration follow- 
ing shall not detract from the inclusiveness 
of the foregoing) from conspiring or agree- 
ing among themselves or with other marble 
dealers to engage in any of the following 
specified acts and practices, or from doing, 
performing, or agreeing upon, entering 
upon, or carrying out among themselves 
or in conjunction with others any of the 
following acts or things: 


‘tributor, 
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[Activities Enjoined] 


(a) Curtailing, limiting, restricting, or other- 
wise controlling the amount of marble business 


which any marble dealer may obtain or per- - 


form in Northern California; 


(b) Fixing, controlling, or affecting the price 
to be charged for the polishing, cutting, sizing, 
sale and installation of marble in Northern Cali- 
fornia; 


(c) Formulating, promoting, or taking part 
in any plan, the object or effect of which is to 
pro-rate the available marble business in North- 
ern California among the defendants or among 
any of them and other marble-dealers in said 
area; 


(d) Collecting, compiling, or comparing data 
respecting sales, orders, purchases, or deliveries 
of marble for the purpose of enabling or com- 
pelling marble dealers to adhere to any pro- 
rationing or division of available business among 
marble dealers in Northern California; 


(e) Distributing, purchase, sale, installation 
or price data in sueh form as to indicate the 
relationship of the sales or installation of any 
individual marble dealer to the total sales and 
installation of marble in Northern California 
during any period of time; 


(f) Sponsoring, calling, holding, or partici- 
pating in any meeting or conference held for 
the purpose of raising, lowering, fixing, estab- 
lishing, maintaining, or stabilizing prices for 
the sale and installation of marble in Northern 
California; 

(g) Creating, operating, or participating in 
the operation of any bid depository or of any 
scheme, plan, or-device designed to maintain 
or to fix the price of marble or marble installa- 
tion or to limit competition in bidding for mar- 
ble or marble installations, or having the effect 
of limiting the free choice of the awarding au- 
thority in securing a bona fide competitive bid 
on any given project; 

(h) Exchanging or disseminating information 
concerning or relating to future prices to be 
charged for the sale or.installation of marble 
in Northern California; 

(i) Recommending, advising, or suggesting 
the raising, lowering, fixing, establishing, 
maintaining, or stabilizing of prices to be 
charged for the sale and installation of marble 
in Northern California; 


(j) Persuading, influencing, or coercing any 
marble dealer to refuse to accept work involv- 
ing the polishing, cutting, sizing and prepara- 
tion of marble for use in Northern California 
from any other marble dealer; 

(k) Discriminating in the price or other con- 
ditions of sale of marble for use in Northern 
California to any marble dealer; 

(1) Persuading or influencing, by threats or 
otherwise, any marble producer, jobber, or dis- 
or their agents, or representatives, 
to discriminate against any marble dealer with 
regard to the terms or conditions of sale of 
marble in Northern California; 

(m) Attempting to prevent contractors from 
dealing with individual marble dealers or to 
prevent individual marble dealers from engag- 
ing in the marble business in Northern Cali- 
fornia. 


[Export Business| 


6. Nothing herein contained shall restrain 
or prohibit, or be construed to restrain or 
prohibit, any defendant from doing any act 
or entering into any agreement not provid- 
ing for the purchasing, importing, selling, 
cutting, polishing, sizing, and installing of 
marble for use in the United States, which 
is entirely completed outside the United 
States; nor shall anything contained herein 
be construed to prohibit any act or ar- 
rangement authorized by the Act of April 
10, 1918, commonly known as the “Webb 
Export Trade Act.” 


[Compiling of Statistics] 


7. Nothing contained in this decree shall 
prevent the defendants, or any of them, or 
their respective officers, managers, agents, 


"servants, or employees, or any person au- 


thorized to act for or on behalf of them, 
from establishing or compiling by concerted 
action or otherwise, among themselves 
or with any other marble dealers, stand- 
ards for marble with respect to sizes, 
dimensions, colors, quality, or statistical 
data pertaining to the conditions or opera- 
tion of the industry, provided that the com- 
piling, or use of such information and 
statistics does not discriminate against anv 
competitor or have the effect of restraining 
or preventing the sale or installation of 
marble in Northern California; and pro- 
vided no such standard for marble shall 
forbid the production or sale of nonstandard 
marble which is identified as such. 


[Agreements Authorized by Legislation] 


8. That nothing in this decree shall ap- 
ply to arrangements or agreements author- 
ized by any applicable legislation of the 
United States. 


[Voluntary Dissolution] 


9. Within 60 days after the entry of this 
decree, there shall be filed with the Clerk 
of this Court a copy, certified by the Sec- 
retary of Associated Marble Companies, of 
a resolution or resolutions evidencing the 
voluntary dissolution of said Associated 
Marble Companies. 


[Jurisdiction Retained] 


10. That jurisdiction of this cause may 
be, and it is hereby, retained for the pur- 
pose of enforcing, construing, and modify- 
ing the terms of this decree upon the 
application of the plaintiff or any of the 
defendants. 


[Compliance Investigations] 


11. That for the purpose of securing 
compliance with this decree, but for no 
other purpose, duly authorized representa- 
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tives of the Department of Justice shall, 
upon the written request of the Attorney 
General or an Assistant Attorney General, 
be permitted access within the office hours 
of the defendants to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session or control of defendants relating 
to any of the matters contained in this 
decree; that any authorized representative 
of the Department of Justice shall, subject 
to the reasonable convenience of. the de- 
fendants, be permitted to interview officers 
or employees of the defendants without 


interference, restraint, or limitation by de- 
fendants, relating to any of the matters 
contained in this decree, provided that such 
officers and agents may have counsel pres- 
ent if they so desire. . 

Any information obtained by the means 
permitted in this paragraph shall not be 
divulged by any representatives of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings in which the United 
States is a party, or as otherwise required 
by law. 


[] 56,137] Opinion of the Attorney General of Minnesota. 
Addressed to Ed. J. Goff, Hennepin County Attorney, Minneapolis, Minnesota, 


May 28, 1941. 
In determinin 


“cost” under the Minnesota Unfair Trade Practices Act, a retailer 


carinot use the ordinary 2% discount for cash for purposes of reducing the amount of 
cost; but if he receives a larger cash discount than 2%, anything: he receives in excess 


thereof may be used to reduce the cost. 


The exception made by the Act of sales made in an endeavor to meet the legal prices 
of a competitor does not require that the prosecutor prove a competitor’s price to be 
illegal prior to establishment of a prima facie case against the vendor who alleges that 
he, in good faith, has attempted to meet such price. 


[Digest] The 1941 Legislature, in amend- 
ing the definition of “cost” in the Minne- 
sota. Unfair Trade Practices Act (Chapter 
326, Laws 1941, amending M. Supp. 1940, 
Sec. 3976-42), sought to clarify the law and 
incorporate into it the substance of an 
attorney general’s opinion of September 2, 
1939 which stated that “usual and ordinary 
‘cash discounts’ are not to be taken into 
consideration in determining the base cost 
of a given commodity and that said dis- 
counts are not to be included in the term 
‘published discounts’ as used in Chapter 
403, Laws 1939.” 


The section of the 1941 laws referred to 
defines “cost” as follows: 


“1, The actual current delivered invoice or 
replacement cost, whichever is lower, not includ- 
ing customary cash discounts, plus the cost of 
doing business at said location by said vendor. 

“The term ‘customary cash discounts’ as used 
in this Act, means any allowance, not exceeding 
two per cent, whether a part of a larger dis- 
count or not, made to the wholesale or retail 
vendor, where the wholesale or retail vendor 
pays for merchandise, within a limited or speci- 
fled time.’’ 


1 56,137 


The phrase “not including” should be 
construed as though it read, “disregarding 
and ignoring”. A retailer, in determining 
his cost under the Act, cannot use the ordi- 
nary 2% discount for cash for purposes 
of reducing the amount of cost. If he re- 
ceives a larger discount than 2%, anything 
he receives in excess thereof may be used 
to reduce the cost. 

The Attorney General also interpreted 
the provision in the Act at Section 3976-42, 
which provides that the Act shall not apply 
to any sale made: 

“In an endeavor made in good faith to meet 
the legal prices of a competitor selling the same 


commodity, articles, goods, wares or merchan- 
dise in the same locality or trade ‘area.’’ 


In this situation the burden of proof is 
on the vendor to show that his competi- 
tor’s price is legal. The facts constituting 
prima facie evidence of violation are stated 
in Laws 1941, Chapter 326, Section 2. It 
.s therefore not incumbent on the prose- 
cutor to prove illegality of the competitor’s 
price prior to establishing a prima facie 
case. 


ee 
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{f 56,138] Rayess, Appellant, v. The Lane Drug Co., Appellee. 
Ohio Supreme Court. No. 28509. June 25, 1941. 138 O. S. 401, 20 O. O. 514. 
Appeal from the Court of Appeals of Lucas County. 


. The purpose and intent of the Ohio Fair Trade Act is to allow the manufacturer or 
distributor of a commodity of standard quality bearing a trademark, brand or name to 
protect his particular property from being sold at retail at indiscriminate prices. A contract 
to effect that purpose must be “vertical” in character and not “horizontal,” that is the 
contract must be between the producers and their wholesalers or distributors, between 
producers and retailers, or between wholesalers or distributors and retailers. 


“An agreement, between substantially all the cigarette jobbers of the state with the 
retailers of cigarettes of thé state, fixing the retail price for the sale of substantially all 
brands of cigarettes sold within the state, is in effect a ‘horizontal’ contract between such 
jobbers fixing the retail price of cigarettes, not authorized by the Ohio Fair Trade Act 
(Sections 6402-2 to 6402-9, inclusive, General Code), but illegal and void as in violation 


of the law against combinations in restraint of trade.” 


Affirming judgment of the Court of 


Appeais, Lucas County, December 23, 1940. 


Messrs. Wilson & Rector and Messrs. Welles, Kelsey, Cobourn & Harrington, for 


appellant. 


Messrs. Benesch, Marsteller, Friedlander & Morris and Messrs. Boggs & Winchester, 


for appellee. | 
[Statement of Case] 


This action originated in the Court of 
Common Pleas of Lucas county as an action 
‘to enjoin the defendant from selling cigarettes 
at retail prices lower than the minimum 
prices theretofore established by certain con- 
tracts claimed to be authorized under the 
provisions of the Ohio Fair Trade Act, Sec- 
tions 6402-2 to 6402-9, inclusive, General 
Code. The plaintiff is also a retail dealer in 
cigarettes, and had executed a contract with 
his distributor or wholesaler in which he had 
agreed to maintain certain minimum retail 
prices, while the defendant is a non-signer 
with knowledge of thé contracts in question. 
The plaintiff brings this action by the special 
authority provided in Section 6402-5, Gen- 
eral Code. 

In the trial in the lower-courts, evidence 
was introduced to show the manner in which 
these contracts establishing the minimum 
sale prices were made. The record shows 
that there is in Ohio an organization known 
as the “Ohio Fair Trade’ Committee, To- 
bacco Division.” This organization main- 
tains permanent offices in Cleveland, Ohio, 
and is governed by an executive board con- 
sisting of certain wholesale and retail dealers 
in tobacco. It maintains a secretary who 
is employed practically full time for the or- 
ganization. 

The record shows that during the months 


_ of July and August 1940, the secretary of the 


Ohio Fair Trade Committee, Tobacco Di- 
vision, traveled to various cities and met 
with wholesalers in these cities to discuss 
the possibilities of the fair trade law as it 
might apply to cigarette prices. At these 
meetings, the secretary stated to the whole- 
salers that the committee had been advised 
that under the law the wholesalers could 
establish minimum retail prices if they cared 


to do so, and submitted to them the question 
of what a fair retail price per package should 
be for standard brands of cigarettes. As a 
result of these discussions, a list of minimum 
prices to be charged by retailers for cig- 
arettes was established. 

Shortly thereafter, the secretary of the 
Ohio Fair Trade Committee, Tobacco Di- 
vision, submitted to the various wholesale 
dealers a printed “fair trade agreement.” 
This agreement was a contract between the 
wholesaler or distributor and the retailer, 
providing by its terms that the agreement 
was executed for the purpose of availing to 


_ the distributor and retailer the benefits of 


the “Ohio Fair Trade Act,” Sections 6402-2 
to 6402-9, General Code, and that the re- 
tailer-signer should not sell cigarettes at a 
price less than that established by an at- 
tached schedule. This schedule set out 
minimum prices for 37 standard brands of 
cigarettes. It fixed a uniform price of 16 
cents per package of 20 cigarettes for each 
of 17 of such leading brands of cigarettes: 13 
cents a package for each of seven other 
brands and 17 cents a package for each of 
four other brands; and various other prices 
for the remaining brands. A large number of 
these contracts were executed throughout 
the state between distributor, or jobber, and 
retailer, and written notice of the form and 
existence of the contracts was given to re- 
tail dealers in tobacco within the state. Notice 
was given by letter to the defendant, The 
Lane Drug Company, but it refused to sign 
the contract. 

This action was brought when the drug 
company continued to sell cigarettes at a 
price less than that set up in the schedule of 
minimum. prices. The Court of Common 
Pleas granted a permanent injunction re- 
straining the defendant from selling cig- 
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arettes below the minmium prices so set in 
the contract schedule. 

An appeal-was thereupon perfected to the 
Court of Appeals, and that court found for 
the defendant and dismissed thexpetitiort of 
the plaintiff.on the grounds that the con- 
tracts were violative of Section 6402-6, Gen- 
eral Code, in that they were contracts not 
in fact between wholesalers and retailers, 
but contracts originated by and made be- 
tween wholesalers, fixing prices selected by 
the wholesaler on all cigarettes to be sold 
in Ohio, and that there is no fair and open 
competition left to “commodities of the same 
general class produced by others” as re- 
quired by the act. 

The case is before this court upon an 
allowance of a motion to certify the record 
of the Court of Appeals. 


Opinion 
[Issue] 


Hart, J. The record in this case calls for: 
the determination of the validity of a con- 
tract between certain interested parties pur- 
porting to regulate and fix the retail prices 
for the sale of cigarettes in the state of Ohio. 
Such determination requires an examination 
of the Fair Trade Act of the state, the terms 
of the contract, the circumstances surround- 
ing its execution, and the effect of its opera- 
tion. 


[Ohio Fair Trade Act] 


The Ohio Fair Trade Act (116 Ohio Laws, 
pt. 2, 185), effective July 9, 1936, is a part 
of Chapter 31, Title II, Part Second of the 
General Code, defining and dealing gener- 
ally with the subject of “trusts.” Specifically, 
the act embraces Sections 6402-2 to 6402-9, 
inclusive, General Code, and in general re- 
moves from the operation of the antitrust 
sections of the chapter certain so-called fair’ 
trade contracts, and permits producers or 
distributors to enter into a contract with 
retailers to establish minimum retail prices 
on commodities which bear the trademark, -' 
brand or name of the producer or owner of 
such commodity which is in fair and open 
‘competition with commodities of the same 
general class produced by others, and makes 
such contracts* binding upon retailers who 
have notice thereof even though they are 
not parties to such contracts. 

The validity of the Ohio Fair Trade Act 
has not been questioned in this action. 
Statutes very similar to our Fair Trade Act 
have been held constitutional in other states 
and by the Supreme Court of the United 
States. See Seagram-Distillers Corp. v. Old 
Dearborn Distributing Corp., 363 Ill., 610, 2 
N. E. (2d), 940, affirmed 299 U. S., 183, 81 
L. Ed., 109, 57,S. Ct., 139; Max Factor & Co. 
v. Kunsman, 5 Cal. (2d), 446, 55 P. (2d), 177. 


1 56,138 


[Question] 


The only question before this court is 
whether the plaintiff may enjoin the defend- 
ant from selling cigarettes at retail below 
‘the prices fixed by the contract allegedly 
executed in compliance with the provision of 
Sections 6402-2 to 6409, General Code. 
Squarely presented is the question whether 
the contract is valid. 


[Lllegality of Combination in Restraint 
of Trade] 


By statute in this state, a combination be- 
tween persons for the purpose of creating 
or carrying out restrictions in trade or com- 
merce is unlawful. Section 6391, General 
Code, provides that a contract wherein 
two or more persons, firms, partnerships, cor- 
porations or associations of persons, * * * 
agree in any manner to keep the price of such 
article, commodity or transportation at a fixed 
or graduated figure, or by which they shall in 
any manner establish or settle the price of an 
article, commodity or transportation between 
them or themselves and others, so as directly 
or indirectly to preclude a free and unrestricted 
competition among themselves, purchasers or 
consumers in the sale or transportation of such 
article or commodity, or by which they agree 
to pool, combine or directly or indirectly unite 
any interests which they have connected with 


.the sale or transportation of such article or 


commodity, that its price might in any manner 
be affected, 


is unlawful, against public policy and void. 
The contract in this case clearly comes with- 
in the purview of this section of the Code, 
unless it is exempted by reason of the spe- 
cial provisions of Sections 6402-2 to 6402-9, 
General Code. 


[Purpose and Provisions of Ohio Fair 
Trade Act] 


The purpose clause of the act, Section 
6402-2, General Code, is as follows: 


* * * to promote the public welfare by pro- 
tecting the general public, trade-mark owners 
and distributors against injurious and uneco- 
nomic practices in the distribution of articles 
of standard quality bearing a trademark, brand 
or name. 


Section 6402-3, Gen 
follows: 


No contract relating to the sale or resale of a 
commodity which bears, or the label or con- 
tainer or content of which bears, the trademark, 
brand, or name of the producer or of the owner 
of such commodity and which is in fair and open 
competition with commodities of the same gen- 
eral class produced by others shall be deemed 
in violation of any law of the state of Ohio by 
reason of any of the following provisions which 
may be contained in such contract: 

(a) That the buyer will not resell such com- 
modity at less than the minimum price stipu- 
lated by the vendor. 


eral Code, provides as 
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(b) That the vendee or producer require any 
person to whom he may resell such commodity 
to agree that he will not, in turn, resell such 
commodity at less than the minimum price stip- 


ulated by such vendor or by such vendee. * * *° 


Then follow certain provisions designating 
situations in which such contracts shall not 
apply, as when the owner of stock is closing 
out business or when the commodity has 
been damaged or dete.:orated or when the 
commodity is sold by order of the court. 

The other pertinent sections of the act 
are as follows: ae 

Section 6402-4, General Code: 

Whoever knowingly and wilfully advertises, 
offers for sale or sells any commodity at less 
than the minimum price stipulated in any con- 
tract entered into pursuant to the provisions 
of section 2 of this act, whether said person so 
advertising, offering for sale or selling such 
commodity is or is not a party to such contract 
shall be deemed guilty of engaging in unfair 
competition and unfair trade practices and is 
actionable at the suit of any person damaged 
thereby. 


Section 6402-5, General Code: 


Any person violating the provisions of this act 
shall be liable at the suit of any other retailer 
of such commodity or at the suit of any other 
person or persons injured thereby, including 
the producer of such commodity, which suit may 
be for an injunction against such practice. 


Section 6402-6, General Code: 
This act shall not apply to any contract or 
agreement between producers or between whole- 


salers or between retailers as to sale or resale 
prices. 


[Legislative Intent Construed] 


‘Section 6402-6, General Code, is most im- 
portant and clearly discloses the character 
of a contract which is not permitted by the 
act. The purpose and intent of the legisla- 
tion is to allow the manufacturer or dis- 
tributor of a commodity of standard quality 
bearing a trademark, brand or name to pro- 
tect his particular property from being sold 
at retail at indiscriminate prices. Therefore, 
a contract to effect that purpose must be 
“vertical” in character and not “horizontal,” 
that is, the contract must be between the 
producers of such commodities and their 
wholesalers or distributors, between pro- 
ducers and retailers, or between wholesalers 
or distributors and retailers, but such con- 
tracts are not authorized between producers 
themselves, between wholesalers themselves, 
or between retailers themselves as to sale or 
resale prices. Contracts of the latter type 
are price fixing in effect and are forbidden 
by the statutes of this and other states. Jo- 
seph Triner Corp. v. McNeil, 363 Ill, 561, 
2 N. E. (2d), 929; Seagram-Distillers Corp. 
v. Old Dearborn Distributing Corp., supra; 
Goldsmith v. Mead Johnson & Co., 176 Md., 
682, 7 A. (2d), 176; Frank Fischer Merchan- 
dising Corp. v. Ritz Drug Co., — N. J. Eq., 


—, 19 A. (2d), 454; United States v. Socony- 
Vacuum Oil Co., Inc., 310 U. S., 150, 84 L. 
Ed., 1129, 60 S: Ct., 811. 


[Purpose of Contract Outlined] 


The contract under which the plaintiff in 
this case bases his right to bring this action 
is in its form a contract between a number 
of distributors and retailers for the purpose 
of maintaining the price of all cigarettes sold 
by retailers. The combination contract be- 
tween all distributors on the one hand and 
all the retailers on the other, is not only a 
contract between two classes but is in effect 
a horizontal contract between such distributors 
fixing or “stabilizing” prices with the result 
that the price of each of 17 brands of cigarettes 
is fixed at 16 cents per package. Such result 
could not have been lawfully accomplished 
had the distributors of these same 17 brands 
of cigarettes entered into a contract to the 
effect that these brands should be sold at 
retail for not less than 16 cents per package. 
Such a contract admittedly would be in vio- 
lation of the law against combinations in re- 
straint of trade. 

That such price fixing by the distributors 
and jobbers of cigarettes was the purpose in- 
tended by the consummation of this contract 
is evident from the surrounding circumstances 
shown by the record. On August 21, 1940, 
the chairman of the tobacco division of the 
Ohio Fair Trade Committee issued a price 
list, listing retail prices for 37 brands of 
cigarettes, a copy of which price list was 
enclosed with a letter to the retail cigarette 
dealers of the state including the defendant, 
stating that he, the chairman, was happy to 
notify the retailers that: 

* * jobbers in the state of Ohio are pro- 
ceeding with the enrollment of all brands of 
cigarettes under Fair Trade. 

These prices will go into effect the 3rd of 
September, and I am writing you now for your 


- support in this move on the part of the retail- 


ers and chain stores. 

The fair trade attorneys assure us that this 
plan is perfectly legal and that there is no rea- 
son why it cannot result in price stabilization 
of cigarettes. (Italics ours.) 


The letter than solicits a contribution of 
$2 per store to “finance this plan.” 

Under date of September 10, 1940, a sec- 
ond letter was mailed by the chairman to 
the cigarette retail dealers of the state in 
which he says: 

This is to advise that we have effected a price 
stabilization on all brands of cigarettes in the 
state of Ohio, under provisions of the Ohio 
fair trade laws. 

For your information, I am enclosing a copy 
of the court order restraining a chain drug firm 
from violating these fair trade prices, and also 
a copy of the price list. 

I sincerely appreciate your support which 
helped make this price stabilization on cigar- 
ettes possible. However, it is imperative that, 
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we receive from you by return mail a contribu- 
tion to help finance the pending lawsuit and 
whatever else may arise. (Italics ours.) 


The evidence also disclosed the fact that 
the new price established by the jobbers in- 
creased the retail prices on all leading brands 
of cigarettes from 15 cents to 16 cents per 
package. The coSt-to retailers was shown 
to be 13% cents per package if bought from 
the manufacturer, but 14 cents if bought 
through a jobber. 


[Conclusion] 


In the cases heretofore cited as upholding 
the fair trade acts of other states, the facts 
show “vertical” contracts between the manu- 
facturer or wholesalers with distributors, or 
between distributors and retailers, dealing 
with a single commodity. None of them pre- 
sents facts showing a single contract be- 
tween all the manufacturers or wholesalers 
and retailers covering the entire field of a 
given commodity within a state. 


The contract here under consideration, in 
which the wholesalers or distributors of all 
brands of cigarettes fix the prices of all 
brands and have these prices agreed to by 
the retailers, is one which destroys all com- 
petition in the cigarette market and violates 
the antitrust laws of this state. 

[Ruling] 


Since these contracts are authorized as 
exceptions to the general rule of law for- 
bidding restraint of trade and monopolistic 
schemes, they must be strictly construed and 
held within provisions of the law which per- 
mits them. We hold that the contract in 
question does not come within the spirit or 
letter of the Fair Trade Act, but is illegal 
and void. es. 

[Decision] 

The judgment of the Court of Appeals is 
affirmed. 

WEYGANDT, C. J., TURNER, WILLIAMS, ZIM- 
MERMAN and BETTMAN, JJ., concur. 


MATTHIAS, J., not participating. 


[] 56,139] --United States of America v. General Motors Corporation, General Motors 
Sales Corporation, General Motors Acceptance Corporation and General Motors Accept- 


ance Corporation of Indiana, Incorporated. 
United States Circuit Court of Appeals for the Seventh Circuit. 


No. 7146. July 2, 1941. 


Appeal from United States District Court, Northern District of Indiana, South Bend 


Division. 


On petition for rehearing. 


Petition for rehearing is denied in U. S. v. General Motors Corp., et al., reported 


at {] 56,120, ante, holding that a combination of an automobile manufacturer and affliated 
finance companies, which forced dealers and retail purchasers to use the manufacturer’s 
financing system, constituted'a restraint of trade in the manufacturer’s cars and instru- 


mentalities of credit’ in violation of the Sherman Anti-Trust Act. 


Before Evans, Sparks, and Kerner. Circuit Judges. 


KERNER, Circuit Judge. Our position on 
the single trader issue does not destroy the 
principle that a trader has the right to 
select his own customers. U. S. v. Colgate, 


250 U. S. 300, 307. Because GMC is not- 


bound to sell.General Motors cars, it does 
not follow that in the case of sales actu- 
ally made, it may impose the restriction 
in question upon its purchasers and sub- 
purchasers. The restriction bears no rea- 
sonable relation to manufacturer’s goodwill 
in automobiles, limits unduly the liberty of 
General Motors dealers to engage in busi- 
ness, prevents the free negotiation of retail 
sales, and enables the car manufacturer to 
increase the sales of another article with- 
out any anparent advantage to the public. 

The opinion did not ignore the point 
made by appellants that the restraint on 
the commerce in cars was merely incidental 
to*the accomplishment of the purpose to 
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stimulate car sales. There was some evi- 
dence that the commercial purpose was the 
promotion of car sales, but on this record 
it would have been surprising had the jurors 
accepted it. Undoubtedly sound financing 
is essential to the proper movement of 
cars in the channels of trade. Admittedly 
GMAC financing is sound, but there is no 
contention that it is sui generis or the sine 
qua non of sales stimulation. At the most 
the promotion of car sales or the protection 
of goodwill in automobiles, would have 
required dealers’ adherence to sound financ- 
ing. Resort to the excessive means of 
record points unmistakably to a purpose 
other than the one asserted by the appel- 
lants. Unquestionably the dominant pur- 
pose was to stimulate GMAC finance sales. 

The case of Apex Hosiery Co. v. Leader, 
310 U. S. 469, 512, announced the view that 
the Sherman Act is not directed at re- 
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straints “which fall short, both in their 
purpose and effect, of any form of market 
control of a commodity, such as to ‘monopo- 
lize the supply, control its price, or discrimi- 
nate between its would-be purchasers.’ ” 
We are aware that this recent view of the 
Supreme Court throws a new light on the 
precedents, but we see no reason for chang- 
ing our conclusions in this matter or for 
reconsidering anything we have said in the 
opinion. The intent of the appellants, or 
the necessary result or operation of their 
conspiracy, was the complete market con- 
trol of the dealers’ commerce in General 
Motors cars. The GMAC finance restriction 
operated to discriminate between “would-be 
purchasers” of General Motors cars, and 
obviously interfered with the competitive 
forces that otherwise would control the 
marketing ot these cars. 

The following paragraph in the opinion 
should be deleted, and it is so ordered: 

The record shows instances where GMAC 
would refuse credit to a retail customer or 
where a retail customer would fail to purchase 
a General Motors car because he was either dis- 
satisfied with the GMAC service or preferred 
to use the service of other discount companies. 
Certainly in these cases the practice of coercing 
General Motors dealers to use GMAC would re- 
sult in a restraint of trade inasmuch as the 
sale might have been consummated if the dealer 


and customer had been free to use the finance 
services of the other discount companies, Clearly 
the many restrictions imposed by the appellants 
upon the 15,000 independent General Motors 
dealers tended to reduce the supply of General 
Motors cars in the channels of commerce and 
trade, and did impede the free flow of that 


commerce from the factory to the ultimate car 
owner. 


_ The following text should be substituted 
in lieu of the deleted paragraph, and it is so 
ordered: 


There is considerable evidence that many 
prospective customers of General Motors dealers 


were ineligible under GMAC terms or for busi- 
ness and personal reasons preferred to use the 
service of other discount companies. Obviously, 
if a customer was refused credit by GMAC or if 
he failed to purchase a General Motors car be- 
cause he preferred another discount service, 
there would be a restraint of trade in General 
Motors cars, for the sale might have been con- 
summated had the dealer and customer been 
free to use the service of other discount com- 
panies. Clearly the coercive and discriminatory 
practices employed by the appellants tended to 
reduce the supply of General Motors cars in the 
channels of trade, and did impede the free move- 
ment of that commerce from the factory to the 
ultimate car owner. 


[Ruling] 
The petition for rehearing is denied. 
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F . . . . der 
56;140] Novadel-Agene Corporation v. Frederic H. Penn, doing business un 
the ae and style of Superlite Company. Novadel-Agene Corporation v. Tex-O-Kan 
Flour Mills Company. 


United States Circuit Court of Appeals for the Fifth Circuit. No. 9826. May 16, 1941. 
Rehearing denied June 16, 1941. 


Appeals from the District Court of the United States for the Northern District of 
Texas. 


Improper use of a patent by its owner to effect a monopoly does not invalidate a 
patent, but the courts will not assist an offending patent owner against persons who in- 
fringe the patent while such improper practices continue. However, improper use does 
-not invest an infringer with a license for the life of the patent, for if a patent owner purges 
himself of the improper business practices he may then enforce his patent and recover 
damages for infringement occurring thereafter. In the instant case, where evidence sup- 
ported a finding that the corporation patent owner had discontinued, after its filing of a 
suit for patent infringement, its practice of not granting licenses to any persons unless 
they purchased from it unpatented materials used in connection with the invention, the 
case was remanded to the triai court to determine whether the patent owner’s monopolistic 
practices was a good defense to the infringement action and whether the discontinuance of 


such monopolistic-practices. entitled the patent owner to recover. 


Brady Cole and Garret R. Tucker, Jr., both of Houston, Texas, Loren N. Wood, 
Robert S. Dunham and Drury W. Cooper, all of New York City, for appellant Novadel- 


Agene Corporation. 


Samuel E. Darby, Jr., and Louis D. Fletcher, both of New York City, and Robert 


Allan Ritchie, Dallas, Texas, contra. 


Before HurcHEson, HormeEs, and McCorp, Circuit Judges. 


[Facts] 


McCord, Circuit Judge: Frederic H. Penn 
and Tex-O-Kan Flour Mills Company were 
sued for infringement of two patents owned 


by Novadel-Agene Corporation. The pat- 
ents in suit were No. 1,539,701 issued to 
Egbert Cornelis Sutherland on May 26, 
1925, and No. 1,555,805 issued to. Thilo 
Kroeber on September 29, 1925. 


The claims declared upon by Novadel- 
Agene Corporation were the following: 


Sutherland, No. 1,539,701. 


5. A process for treating flour, meal or other 
cereal or analogous milling product, consisting 
in mixing the product with a benzoyl peroxide 
compound and thereafter effecting a reaction of 
this compound on the said product while in the 
mixture, and while maintaining the said product 
in a substantially dry and pulverulent condition. 

“11, An intimate mixture comprising an edible 
cereal milling product incorporated with a small 
quantity of a benzoyl peroxide compound. 

“12, An intimate mixture’ prising a milling 
product intimately facoroied with a small 
amount of benzoyl peroxide. : 

“24. A process which comprises the step of 
treating flour, meal and like edible milling 
products with a percentage of benzoyl peroxide 
not substantially greater than 0.02%.’’ 


Kroeber, No. 1,555,805. 


“5. An organic peroxide the bulk of which is 
comminuted to a grain size much finer than 
ordinary flour.’’ 

Frederic H. Penn conducts a business un- 
der the name of “Superlite Company”, and 
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manufactures a benzoyl peroxide bleaching 
compound known as “Superlite’. On July 
16, 1940, a patent, No. 2,208,471, was issued 
to Penn for his “Method and Composition 
for Bleaching Milling Products”. The in- 
fringement charged against Penn by Nova- 
del-Agene Corporation is the manufacture 
and sale of “Superlite” with “knowledge 
and intent that it should be used, and par- 
ticularly that it be mixed with flour to bleach 
the same.” It was charged that Tex-O-Kan 
Flour Mills, one of Penn’s customers, had 


infringed the patents by (a) mixing “with-: 


out consent or license” an organic peroxide 
with flour “to treat or improve the same”, 
or otherwise performing the processes claimed 
in letters patent No. 1,539,701; and by (b) 


‘utilizing for the treatment of flour an or- 


ganic peroxide “the bulk of which is com- 
minuted to a grain size much smaller than 
flour, or other products as embodied and 
claimed in letters patent No. 1,555,805.” 


[Lower Court’s Ruling] 


The cases against Penn and Tex-O-Kan 
were consolidated and tried together. After 
an exhaustive hearing the court found both 
patents invalid and entered a decree dis- 
missing the complaints. 
Corporation has appealed. 


[Issue] 


It is conceded by the appellees that if the 
patents are valid they are guilty of infringe- 
ment. Therefore, the only question now 


before us is whether the patents are valid, and 
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if so, whether the suit against appellees for 
infringement is barred by the defense of 
improper use or unclean hands. f 

[Invalidity of Kroeber Patent] 


We agree with the court below that Claim 
5 of the Kroeber Patent is invalid for want 
of invention. The appellant contends that 
the product of Claim 5 is an invention of 
real merit, and that the change in the art 
taught by Kroeber produced remarkable 
and unexpected results. Benzoyl peroxide 
was used as a flour bleaching agent prior to 
the filing of Kroeber’s.-application. The 
mere mechanical division of the benzoyl per- 
oxide did not change the character or prop- 
erties of the chemical, and the facts shown 
in the record sustain the finding that Kroe- 
ber’s Claim 5 did not show invention. Cf. 
Kessler v. Buick Motor Company, 64 F. 2d 
599, 


[Validity of Sutherland Patent] 


As to the Sutherland Patent the case is 
different. The record shows that prior to 
the issuance of the patent in suit a prior 
patent, No. 1,380,334, Reissue 116, had been 
issued to Sutherland on May 31, 1921. The 
court below felt that the patent in suit cov- 
ered the same invention as Reissue 116, and 
accordingly held that when the first Suther- 
land Patent expired on May 31, 1938, the 
invention “so far as organic and inorganic 
peroxide are concerned” passed into the 
public realm on that date. This issue of 
double patenting by Sutherland was tried 
and found in favor of the patentee over 
twelve years ago by the United States Dis- 
trict Court for the Southern District of New 
York. This decision was affirmed by the 
Second Circuit Court of Appeals on Novem- 
ber 4, 1929, Novadel Process Corporation v. 
J.P. Meyer & Co., 35 F. 2d 697. That court 
found, “The inventor’s two patents are for 
distinct subject matters”. It further upheld 
all the claims involved in the cases at bar. 

The worth and validity of the invention 
described in patent No. 1,539,701 has been 
recognized and accepted by the trade for 
many years, and it is clear that Sutherland 
did make an invention of far-reaching im- 
portance to the manufacturers of flour, meal, 
and other edible cereal products. More- 
over, the presumption of validity arising 
from the issuance of the letters patent was 
greatly reinforced by the clear-cut decision 
of the Second Circuit Court of Appeals in 


the Meyer case supra, which decision has. 


stood the test of time for twelve years. The 
patent in suit has only one more year to 
run and we see no good reason for depart- 
ing from the decision of the Second Circuit 
Court of Appeals and eit the patent 
invalid at this late date. Gormley & Jeffrey 
Tire Co. v. United States Agency, 177 Fed. 
691; Cincinnati Butchers’ Supply Co. v. Wat- 


kins Bin Co., 230 Fed. 453; Hughes Tool Co. 
v. United Machy. Co., 35 F. Supp. 371. 

The appellees further insist that the Suther- 
land Patent is invalid under the Disclaimer 
statute, Ro S.4922, 35-U.S, C..A. §71, for 
failure to disclaim subject matter, “the in- 
validity of which is apparent on the face of 
the patent.” In view of the long recognition 
and judicial approval of the patent we find 
that the point is not made out, and that 
there is not a strong enough showing that 
the controverted claim, No. 10, is invalid 
and that its invalidity invalidates the patent 
under the statute. Ensten v. Simon Ascher 
& Co.; 282 U.S. 445; Excelsior’ Steel Furnace 
Co. v. Williamson Heater Co., 269 Fed. 239; 
Cf. Maytag Co. v. Hurley Co., 307 U. S. 243. 

On the record before us we find the Suther- 
land Patent, No. 1,539,701, to be valid. 


[Monopolistic Practice as Defense] 


The appellees contend that the Sutherland 
Patent, if valid, cannot be enforced against 
the because of “the improper use to which 
it has been put by appellant, to create a 
limited monopoly in an article of commerce 
which is not the thing patented.”” As to the 
method in which the patent was being used 
the court below found that Novadel-Agene 
Corporation had not granted licenses to any 
miller without selling that miller its prod- 
uct, and that it did not change that method 
of doing business until after the filing of 
the suit against Penn when it sent out let- 
ters and advertised in trade journals that it 
would issue licenses without purchase from 
it of the product. These findings are sup- 
ported by the evidence in the record. The 
court, however, having found that the pat- 
ents were invalid, did not rest decision upon 
these findings. 

The “improper use” or “unclean hands” 
doctrine was clearly stated by the Supreme 
Court in Carbice Corporation of America v. 
American Patents Development Corporation, 
283 U. S. 27, 31, where it was held that a 
patent owner may not “exact as the condi- 
tion of a license that unpatented materials 
used in connection with the invention shall 
be purchased only from the licensor, and if 
it does so, relief against one who supplies 
such unpatented materials will be denied.” 
To the same effect is Leitch Mfg. Co. v. Bar- 
ber Co., 302 U. S. 458; Philad Co. v. Lechler 
Labs., 107 F. 2d 747; B. B. Chemicals Co. v. 
Ellis, 117 F. 2d 829; American Lecithin Co. v. 
Warfield Co., 105 F. 2d 207; Slayter & Co. 
uv Stebbins-Anderson Co., 31 F. Supp. 96, aff’d 
117 F. 2d 848. 


Improper use does not invalidate a pat- 
ent, but the courts will not assist an of- 
fending patent owner against persons who 
infringe the patent while such improper 
practices continue. Improper use does not 
vest an infringer with a- license for the life 
of the patent, for if a patent owner purges 
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himselr of the improper business practices 
he may then enforce his patent and recover 
‘damages for infringement occurring there- 
after. B. B. Chemicals Co. v. Ellis, 32 F. 2d 
690, aff’d 117 F. 2d 829, concurring opinion, 
829: American Lecithin Co. v. Warfield -Co., 
38°U. S..P. ©. 34, aid 105 F.2d 207; Cela- 
nese Corp. v. Narrow Ribbon Fabrics Co., 33 
F. Supp. 137. 


[Ruling] 


In view of our finding that the Sutherland 
Patent is valid. the case will be remanded to 


the District Court for a hearing and deter- 
mination of plaintiff’s right to recovery in 
the light of the defense of monopolistic prac- 
tices, and of the evidence as to those prac- 
tices, their discontinuance, and the effect of 
that discontinuance. 

As to the Kroeber Patent, No. 1,555,805, 
the judgment is affirmed. As to the Suther- 
land Patent, No. 1,539,701, the judgment of 
invalidity is reversed, validity is found, and 
the cause is remanded for further proceed- 
ings-in' conformity with this. opinion. 


[1 56,141] Opinion of Attorney General of North Dakota. 
Wn. R. Pearce, Asst. Attorney General, addressed to Roy K. Redetzke, Asst. State’s 


Attorney, Fargo, North Dakota. July 9, 1941. 


. The North Dakota Unfair Trade Practices Act does not prohibit the sale of several 
articles as a unit for a combined price where the articles are sold as an indivisible unit and 
the sales price of the unit exceeds or is equal to the combined cost. 


[Question] 


[Digest] An opinion was requested on 
the question whether it is a violation of the 
North Dakota Unfair Trade Practices Act 
for a merchant to sell two or more articles 
of merchandise for a combined price, the 
amount of which exceeds or equals the com- 
bined cost of the various articles of mer- 
chandise. 


[Ruling] 


With respect to the so-called one cent 
sales, it was held that such type of mer- 
chandising did not violate the Act if the 


articles are advertised and sold as a unit 
and the sales price of the unit exceeds or 
equals the combined cost. 

It was particularly emphasized that the 
sale of two or more articles at a combined 
price equal to or in excess of their combined 
cost must be made as an indivisible unit in 
order that the sale be legal. The Act is 
violated where a merchant agrees to sell an 
article at less than its cost price provided 
the customer also purchases another article 
on which the merchant will make a sufficient. 
profit so that the total price paid for the 
ing articles equals or exceeds the cost of 

oth. 


[ff 56,142] International Ladies’ Garment Workers’ Union et al. v. Donnelly G 
Company, Donnelly Garment Sales Company and Donnelly Garment Workéte’ Union): 


United States Circuit Court of Appeals for the Eighth Circuit. No. 11,605, 


Term, 1941. July 11, 1941. 


May 


Appeal from the District Court of the United States for the Western District of 


Missouri. 


On petitions for rehearing and motions to modify opinion, judgment, and mandate. 


Where a manufacturer brought an action under the Sherman Act to enjoin a union 
seeking to force unionization, from boycotting its customers, and the action was dis- 
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missed on appeal because of the trial court’s lack of jurisdiction, no showing having been 
made that the boycott affected the supply or market prices of the manufacturer’s products 
or that the boycott affected competition or gave the union market control, a motion 
directed at the appellate court to modify its opinion and mandate of dismissal and to give 
the manufacturer leave to amend its cause of action as to parties defendant so as to confer 
jurisdiction upon the basis of diversity of citizenship was denied. The power to grant 
such action is in the trial court and, if-leave to so amend is granted, it is for the trial court 


4 
. 
4 
; 


to determine initially whether the amendment constitutes a new cause of action requiring 


a new trial. 


Denying petitions for rehearing and motions to modify gpinion, judgment and man- 
date rendered in decision reported at 56,134. herein. 


Before GARDNER, SANBORN and WooproucH, Circuit Judges. 


[Contention] 


SANBORN, C. J.: The appellees, in their 
petitions for rehearing, argue that we have 
misconstrued and misapplied the recent rul- 
ings of the Supreme Court referred to in 
our opinion. They assert that the record 
sufficiently discloses that the necessary ef- 
fect of the threatened activities of appellants 
would be to create or to tend to create a 
monopoly and to affect prices to the preju- 
dice of consumers, to bring the case within 
the Sherman Act. Appellees in effect re- 
argue what we have decided. If we have 
misconstrued the rulings of the Supreme 
Court referred to in our opinion or have 
misapplied them to the facts of this case, 
it is reasonable to assume that that Court 
will grant certiorari and correct our mis- 
take. 


[Rehearing Denied] 
The petitions for rehearing are denied. 


[Motion to Modify] 


The appellees, by their motions to modify 
our opinion, judgment and mandate, have 
asked that, in the event their petitions for 
rehearing are denied, we eliminate from our 
opinion the direction that the complaint be 
dismissed for want of jurisdiction; that we 
substitute directions that the court below 
grant to the appellees who were plaintiffs 
in that court (Donnelly Garment Company 
and Donnelly Garment Sales Company) 
leave to dismiss this action without preju- 
dice as to defendants who are citizens of 
Missouri, and to amend the complaint so 
that it will show diversity of citizenship be- 
tween the plaintiffs and the remaining de- 
fendants and that the action is one of a civil 
nature in equity where the amount in con- 
troversy exceeds three thousand dollars; 
that we also direct the court below to con- 
fine the evidence upon a new trial, after the 
complaint has been amended, to the ques- 
tion whether jurisdiction on the ground of 
diversity of citizenship exists; and that we 
authorize that court, if it finds the existence 


af. such jurisdiction, to re-enter the decree 
which has been appealed from, with such 
modifications as we think should be made. 


[Contentions on Power to Amend Pleadings] 


The appellants resist these motions. They 
challenge the power of the Court to grant 
the motions and the propriety of their being 
granted if the Court has the power. They 
point to the fact that the cause of action 
was based solely upon a law of the United 
States, namely, the Sherman Act. The ap- 
pellants contend that to now substitute a 
cause of action in equity based upon diver- 
sity of citizenship would not be an amend- 
ment to the cause of action originally asserted, 
but would be equivalent to commencing a 
new and different action and conferrihg upon 
the court below jurisdiction of the ;persons 
of nonresident defendants who had appeared 
voluntarily, without according them any op- 
portunity to question the right of that court 
to compel them to defend Missouri against a 
new cause of action not based upon any law 
of the United States, but arising under the 
laws of Missouri. The appellants also con- 
tend that to authorize the court below to 
re-enter the present decree, which is now 
more than two years old and which the 
court was without jurisdiction to enter and 
which was based upon findings‘ which that 
court was without jurisdiction to make, 
would not be justified and would have the 
effect of depriving some of the appellants 
of their rights to defend against a cause of 
action of which they had no notice until 
after the decision of this Court in this case. 


[Right to Amend Pleadings] 


The tendency of the federal courts has 
been consistently towards greater liberality 
in the allowance of amendments to plead- 
ings. Under the rule announced in Umion 
Pacific Ry. Co. v. Wyler (1895), 158 U. S. 
285, 295-297 (see and compare Whalen v. 
Gordon, 8 Cir., 95 F. 305), such an amend- 
ment as the appellees suggest would con- 
stitute a departure from law to law and the 
commencement of a new action. Union Pa- 
cific Ry. Co. v. Wyler, supra, however, showed 
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that a plaintiff might introduce a completely 
new cause of action by amendment, but that 
such an amendment would not relate back 
to the commencement of his action so as to 
toll the statute of limitations. In Missouri, 
Kansas & Texas Ry. Co. v. Wulf, 226 U. S. 
570, 575, a plaintiff brought her suit in re- 
liance upon a state statute. She was later 
permitted to amend and to recover under 
the Federal Employers’ Liability Act. If 
her amendment had constituted the com- 
mencément of a new action, it was barred 
by limitations. The Supreme Court said of 
the amendment (p. 576 of 226 U. S.): “The 
change was in form rather than in sub- 
stance. * * * It introduced no new or 
different cause of action, nor did it set up 
any different state of facts as the ground 
of action, and therefore it related back to 
the beginning of the suit.” 

In New York Central & Hudson River R. 
Co. v. Kinney, 260 U. S. 340, a plaintiff based 
her action upon the New York Employers’ 
Liability Act. The case was tried several 
times in reliance upon that Act, and, after 
the case had been pending about eight years, 
the plaintiff was allowed to amend by alleg- 
ing facts which brought her claim under the 
Federal Employers’ Liability Act, and she 
recovered a judgment. The Supreme. Court 
ruled (p. 346) that “the declaration was 
consistent with a wrong under the law of 
the State or of the United States as the 
facts might turn out. * * * ‘The facts con- 
stituting the tort were the same, whichever 
law gave them that effect.’ Seaboard Aur 
Line Ry. v. Koennecke, 239 U. S. 352, 354. 
See also St. Loms, San Francisco & Texas 
Ry. Co. v. Smith, 243 U. S. 630. Of course 
an argument can be made on the other side, 
but when a defendant has had notice from 
the beginning that the plaintiff sets up and 
is trying to enforce a claim against it be- 
cause of specified conduct, the reasons for 
the statute of limitations do not exist, and 
we are of opinion that a liberal rule should 
be applied.” See also, Manhattan Oil Co. v. 
Mosby, 8 Cir., 72 F. 2d 840, 843-844; United 
States v. Powell, 4 Cir., 93 F. 2d 788, 790. 
The Supreme Court of the United States 
has fixed the limits of permissible amend- 
ment with increasing liberality and has 
tuled that a change of the legal theory of 
the action is no longer accepted as a test 
of the propriety of a proposed amendment. 
Umited States v. Memphis Cotton Oil Co., 288 
U. S. 62, 68. Rule 15 of the Rules of Civil 
Procedure expresses the same liberality 
with respect to the amendment of pleadings. 

The defendants in this case have all had 
notice from the beginning of this action of 
the conduct upon which the plaintiffs base 
their claimed right.to an injunction. This 
conduct and the proof of it contained in the 
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record the plaintiffs now assert will entitle 
them to retain their decree against some of 
the defendants in this action, under the law 
of Missouri, provided the complaint shall be 
amended to show jurisdiction based on di- 
versity of citizenship. The authorities indi- 
cate that such an amendment as is suggested 
would be permissible even after judgment 
if the amendment did not result in eliminat- 
ing indispensable parties defendant. See 
Interstate Refineries, Inc. v. Barry, 8 Cir., 7 
F, 2d 548, 550; Dollar S. S. Lines, Inc. v. 
Merz, 9 Cir., 68 F. 2d 594, 595. The amend- 
ment, however, cannot be allowed by this 
Court. Morgan’s Executor v. Gay, 19 Wall. 
81, 83; Robertson v. Cease, 97 U. S. 646, 651; 
Continental Insurance Co. v, Rhoads, 119 U.S. 
237, 240; Halsted v. Buster, 119 U. S. 341, 
342; King Bridge Co. v. Otoe County, 120 
U. S. 225, 227; Metcalf v. Watertown, 128 


U. S. 586, 590; Menard v. Goggan, 121 U. S. . 


253, 254: Levering & Garrigues Co. v. Mor- 
rin, 2-Cir, 61. F. 2d 115, 121; Dollar S.S. 
Lines, Inc v. Merz, 9 Cir., 68 F. 2d 594, 597. 
Since the amendment cannot be allowed by 
this Court, it necessarily follows that we 
cannot direct or instruct the court below 
with respect to the exercise of its discretion 
in granting or denying leave to make such 
an amendment as is suggested. Sec. 399, 
Title 28, U. S. C. A., permitting an appellate 
court to allow an amendment when diver- 
sity of citizenship has been defectively 
alleged is not applicable to this situation. 

We think that if the plaintiffs apply to the 
court below for leave to amend their com- 
plaint to show jurisdiction based upon di- 
versity of citizenship, and if leave is granted, 
it will be for that court to determine initial- 
ly whether the amendment allowed consti+ 
tutes the commencement of a new action 
requiring a complete new trial; whether a 
new trial must be had in any event upon 
some or all of the issues under the amended 
pleadings; whether that court can or should 
base a decree upon the present record, with 
or without supplementation; and what de- 
cree shall finally be entered. See and com- 
pare, Levering & Garrigues Co. v. Morrin, 
2 Cir,, 61 F. 2d 115, 121; Dollar S. S. Lines, 
Inc. v. Merz, 9 Cir., 68 F. 2d 594, 597. It is 
not improbable that whatever action may be 
taken by the court below will result in an- 
other appeal. Certainly this Court should 
not attempt to establish in advance the law 
of a case the merits of which are not pres- 
ently before it because federal jurisdiction 
is lacking. 


[Conclusion] 


We have no desire to prevent the appel- 
lees from taking further proceedings either 
in the court above or in the court below. 
‘We have decided the question of the juris- 
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diction of the District Court under the 
Sherman Act, the only question of jurisdic- 
tion before us on this appeal; and to that 
extent and to that exfent only have we es- 
tablished the law of this case. If that ruling 
stands and if no amendment to the com- 
plaint showing other grounds of federal 
jurisdiction is allowed by the court below, 
the complaint must be dismissed for want 


{Dectsion] 


The judgment of this Court will be that 
the decree appealed from be reversed for: 
want of jurisdiction and that the case be 
remanded to the court below for further 
proceedings not inconsistent with the 
opinion of this Court. 


Judge WooproucH is of the opinion that 


the direction to dismiss the complaint for 
lack of jurisdiction should stand without 
modification. 


of jurisdiction. The opinion of this Court 
in this case is not to be taken as finally 
determining any question affecting the mer- 
its of the litigation. Robertson wv. Cease, 97 
U. S. 646, 651; Dollar S.-S. Lines, Inc. v. 
Merz, 9 Cir., 68 F. 2d 594, 597, 


[f 56,143] _ United States v. Association of American Railroads, et al. 


United States District Court for the District of Columbia. Civil Action No. 4551. 
July 18, 1941. 


Upon the consent of all parties, a decree was entered, in proceedings brought under 
the Sherman Act, perpetually enjoining the Association of American Railroads, its officers, 
directors and member railroads from entering into any agreement, the effect of which 
was to restrain the freedom and independence of the railroads, in accordance with its 
own managerial discretion in the matter of the establishment of through routes, joint 
rates, joint billing arrangements, the advancing of charges and other mutual practices, in 
connection with the interchange of persons and property between the railroads and motor. 
carriers. The defendants are further enjoined from giving effect to formal resolutions, 
adopted by the Association’s board of directors and since rescinded, which the complaint 
alleged as evidence of the unlawful conspiracy. Permission is given the Department of 
Justice to examine the records and officers and employees of the railroads in ordét to 
secure compliance with the decree. 

Consent to the entry of the decree was. signed by Thurman Arnold, Ass’t Attorney 
General, and Frank Coleman, Special Ass’t to the Attorney General, for the United States, 
and by R. V. Fletcher, J. Carter Fort, J. M. Souby and Gregory S. Prince, for the 


defendants. 


Before Laws, District Judge. 
Final Decree 


[Statement of Proceedings] 
The United States of America filed its 


‘complaint herein on October 25, 1939. This 


Court has held that the rescission by the 
Board of Directors of defendant Associa- 
tion, as alleged in defendants’ motion for 
summary judgment and admitted by plain- 
tiff, of the two resolutions of September 20, 
1935, and the one of June 25, 1937, as set 
forth respectively in paragraphs 22, 23 and 
24 of the complaint, did not and has not 
rendered this cause moot. Defendants have 
appeared and filed their joint answer. The 
complaint has been amended as to the par- 
ties defendant by stipulation filed herein as 
of this day. Each of the defendants has 
consented to the entrance of this decree 
without the taking of any testimony and 
without findings of fact; and it appearing 
to the Court that this judgment will pro- 
vide suitable relief concerning the matters 
alleged in the complaint herein; and it fur- 
ther appearing that by reason of the afore- 
said consent of the parties, it is unnecessary 
to proceed with the trial of the cause or 
to take testimony therein or to make any 


adjudication of the facts; 

Now, Therefore, upon motion of com- 
plainant and upon the consent of all parties 
hereto and without taking any testimony or 
evidence, it is hereby 

Ordered, Adjudged, and Decreed: 


[Jurisdictional Requisites] 


I. That this Court has jurisdiction of the 
subject matter as set forth in the complaint, 
and all parties hereto, with full power and 
authority to enter this decree. 

II, That the complaint states a cause of 
‘action against the defendants under the Act 
of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” com- 
monly known as the Sherman Antitrust Act. 


[Injunctive Relief Granted] 


JII. That the defendants, and each of 
them, and each and all of their respective 
agents, representatives, employees, officers, 
directors and members, and all persons act- 
ing or claiming to act on behalf of the 
defendants, or any of them, are hereby per- 


1 56,143 


554 


Court Decisions 


: U.S. v. Association of American Railroads et al. 


petually enjoined and restrained. from ac- 
cording any force or effect to the aforesaid 


resolutions of the Board of Directors of: 


defendant Association, or to any agreement, 
concert, or understanding, existing by virtue 
of, growing out of, or in any way attrib- 


utable to, said resolutions, and from solicit- 
ing, encouraging, or coercing by any manner 
or means any of the defendants, or the 
officers, directors, agents, servants, or em- 
ployees thereof, to abide by such resolu- 
tions, agreements, concerts or understandings, 
or to accord them any force or effect. 


IV. That the defendants, and other parties 
described in paragraph 3 above, be per- 
petually enjoined and restrained from entering 
into ‘any agreement, concert or understand- 
ing with the defendant Association, its of- 
ficers, directors or its membership, the 
effect of which is to restrain, or tend to 
restrain, the freedom and independence of 
each of the defendant railroads in accord- 
ance with its own individual managerial dis- 
cretion in the matter of the establishment 
of through routes, joint rates, joint billing 
arrangements, the advancing of charges, and 
other mutual practices, in connection with 
interchange of persons and property be- 
tween such defendant railroads and motor 
carriers. 


[Acts Permitted to Secure Compliance] 


V. For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall,.on the written 


request of the Attorney General. or an As- | 
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sistant Attorney General, and on reasonable 
notice, be permitted (1) access, during the 
office hours of said defendants, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of said 
defendants, relating to any of the matters 
enjoined by this decree, (2) subject to the 
reasonable convenience of said defendants, 
and without restraint or interference from 
them, to interview officers or employees of 
said defendants, in the presence of counsel, 
regarding any such matters; and said de- 
fendants, on such request, shall submit such 
reports in respect of any such matters as 


-may from time to time be reasonably neces- 


sary for the proper enforcement of this de- 
cree; provided, however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings in 
which the United States is a party or as 
otherwise required by law. 


[Retention of Jurisdiction] 


VI. Jurisdiction of this cause is hereby 
retained for the purpose of enabling any of 
the parties to this decree to apply to the 
Court at any time (upon due and reason- 
able notice to the adverse party or parties) 
for such orders and directions as may be 
necessary or appropriate for the construc- 
tion of or the carrying out of this decree, 
for the modification thereof, for the en- 
forcement of compliance therewith, and for 
the punjshment of vidlations thereof. 
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[1 56,144] Opinion of the Attorney General of Minnesota. 


Addressed to the Assistant City Attorney of Duluth, Minnesota, July 31, 1941, by 
J. A. A. Burnquist, Attorney General, through Hayes Dansingburg, Assistant Attorney 


General. 


Under the Minnesota Unfair Trade Practices Act, prohibiting sales below cost, “cost” 
may be either the actual cost plus the cost of doing business, less cash discounts over 2%, 


or the current replacement cost. 


[Digest] An opinion was asked as to the 
meaning of the phrase “actual current deliv- 
ered invoice” as set forth in Laws 1941, 
Chapter 326, Section 2, subdivision 1, which 
stated that the term “cost” as applied to the 
wholesaler or retail vendor should mean: 

“The actual current delivered invoice or 
replacement cost whichever is lower, not 
including customary cash discounts, plus the 
cost of doing business at said location by 
said vendor.” 

In determining cost, the merchant may 
base his selling price on what he actually 


paid for the goods or the replacement cost, 
whichever is lower (discounts being taken 
into consideration as provided in the law). 
For example, he may sell sardines at a cost 
based on what he pays for them, plus the 
cost of doing business, less the customary 
cash discounts over and above 2%. On the 
other hand, he may sell them at what it 
would cost him to. replace his stock, in other 
words, at the current replacement cost. 
The replacement cost must necessarily be the 
present existing price, which may be the 
price from day to day. 


[f 56,145] Civic Association of Wyoming v. Railway Motor Fuels, Inc., and Alfred 


Torgeson. 


Civic Association of Wyoming v. Railway Motor Fuels, Inc., Alfred Torgeson, and 


R. E. Cheever. 
Wyoming Supreme Court. 


No. 2196. August 19, 1941. 


Appeal from the District Court of Laramie County. 
An “established cost survey” which will be accepted under the Wyoming Unfair 


Competition and Discrimination Act as competent evidence to prove the cost of doing 
business, where the defendant is charged with making sales below cost in violation of 
the Act, must be shown by the plaintiff to be generally accepted as truly reflecting the 
cost of doing business for the trade or industry or particular phase thereof involved, in 
the locality where the defendant is carrying on his business. A biased, incomplete and 
self-serving statement of costs made with the idea of furnishing evidence in litigation 
then in contemplation will not be given credence. 


Samuel S. Ginsberg and Nathan H. Creamer, Denver, Colorado, and Edwin W. Baron, 
Cheyenne, Wyoming, Attorneys for Plaintiff. 


S. E. Torgeson and L. V. Halcomb, Kimball, Nebraska, and Albert D. Walton, 
Cheyenne, Wyoming, Attorneys for Defendants. 


Before Riner, C. J., and Kimpatt and Brug, JJ. 
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[Nature of Proceeding] 


Riner, C. J.: The record before us in this 
litigation presents a direct appeal from a 
judgment of the district court of Laramie 
County disposing of two cases instituted 
under Chapter 73 of the Laws of Wyom- 
ing enacted by the Twenty-fourth State 
Legislature in 1937 and generally known, 
as stated in the opening words of the title 
thereof, as “an Act relating to unfair com- 
petition and discrimination.” These two 
cases, designated in the trial court respec- 
tively as No. 25-22 and entitled there “Civic 
Association of Wyoming, a Colorado corpora- 
tion, plaintiff, v. Railway Motor Fuels, Inc., 
a Wyoming corporation, and Alfred Torgeson, 
defendants,’ and as No. 25-23 and entitled 
there “Civic Association of Wyoming, a Colo- 
rado corporation, plaintiff, v. Railway Motor 
Fuels, Inc., a Wyoming corporation, Alfred 
Torgeson, and R. E. Cheever, defendants,” 
were consolidated for trial purposes. Hence 
a single record brings them here for a 
review of the judgment aforesaid, and they 
may properly be considered in one opinion. 


For convenience and brevity the Civic 
Association of Wyoming, a corporation or- 
ganized and existing under the laws of the 
State of Colorado and authorized to transact 
business in this State as a foreign corporation, 
will ordinarily be referred to hereinafter as 
either the “plaintiff,” the “appellant” or the 
“Association.” For like reasons the de- 
fendant and respondent, Railway Motor 
Fuels, Inc., a corporation organized and ex- 
isting under Wyoming laws, will be usually 
subsequently herein mentioned as the “Fuels 
Company.” The other defendants and re- 
spondents will be referred to by their indi- 
vidual names. The defendant Alfred 
Torgeson is vice-president and_ treas- 
urer of the Fuels Company, and the de- 
fendant R. E. Cheever was associated with 
Torgeson and one Gene R. Brown, the son- 
in-law of Torgeson, in the management of 
the business of the Fuels Company at the 
Wayne Daniel Service Station, hereinafter 
mentioned under an oral contract which was 
subsequently reduced to writing. Case No. 
25-22 will occasionally be referred to as 
the “wholesale case,” and No. 25-23 as the 
“retail case.” The facts and history of these 
controversies so far as need be detailed 
here appear to be substantially as follows: 


[Statement of Facts] 


On the 27th day of March, 1940, the Fuels 
Company commenced the management of the 
Wayne Daniel Service Station, located at 2002 
Carey Avenue in the City of Cheyenne, and sold 
gasoline to the general public at retail. There 
were two types oi this gasoline sold. The better 
grade thereof known as ‘‘Calso Bronze’’ sold at 
twenty cents per gallon, and an inferior grade 
or ‘‘Flight’’ sold at eighteen cents per gallon, 
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these being the then retail prices for these two 
grades of motor fuel generally maintained by 
this and other dealers in competitive gasolines 
in the City of Cheyenne. During the days fol- 
lowing and until March 30, 1940, the volume of 
business transacted at the service station afore- 
said was wholly unsatisfactory. On that date 
the price of gasoline at the service station afore- 
said was reduced by Torgeson and his associates 
to 12.8 cents per gallon for the Calso Bronze 
gas. This price was maintained until April 6th 
following, when it was raised to 13.8 or 13.9 
cents per gallon, and about April 11, 1940, the 
price was again increased to 14.9 cents per gal- 
lon. The reasons for these changes in price 
were, as testified to by Torgeson, called for 
cross-examination by the plaintiff under the 
statute (Section 89-1705 Wyoming Revised Stat- 
utes, 1931) upon the final hearing of these cases, | 
as hereinafter described; that the Fuels Com- 
pany suffered a loss by selling at 12.8 cents a 
gallon, and that in order to keep its profits uni- 
form the price was raised to 13.9 cents a gallon, 
the price being governed entirely by the volume 
of gasoline sold by that company. This last 
mentioned price was maintained until ‘‘we 
raised it to 14.9, at which time we stabilized 
the price in keeping with the continuous volume 
—the volume that might be expected to continue 
permanently.”’ ; 


[Price Raising] 


The price of 13.9 cents per gallon appears to 
have been satisfactory to the Fuels Company 
and its managers, but two of its competitors 
came around to its place of business and dis- 
cussed the matter with its managers. Upon the 
urging of these competitors the price was raised 
by the Fuels Company to 14.9 cents per gallon, 
where it was maintained until May 1, 1940. On 
that date, after a hearing had on April 30, 1940, 
at which all parties to the litigation were pres- 
ent by their counsel, upon evidence adduced and 
argument had, the district court issued a tem- 
porary injunction restraining the defendants 
and their agents from advertising for sale or 
selling Calso Bronze gasoline at retail at less 
than 16.95 cents per gallon and from advertising 
for sale or selling this type of gasoline at whole- 
sale at less than 13.45 cents per gallon. These 
prices were adjudged by the court from the 
evidence at that time submitted to it as the 
cost prices to the Fuels Company for the latter’s 
retail and wholesale sales respectively, under 
Chapter 73, Laws of Wyoming 1937, supra. 


[Cost Survey] 


Thereafter and on August 5, 1940, another 
judge sitting, these cases were given final hear- 
ing, and all parties again introduced evidence 
and were again heard by counsel. At that hear- 
ing plaintiff introduced in evidence for the pur- 
pose of proving that the defendants were selling 
below cost, what it designated as an ‘“‘estab- 
lished cost survey,’’ as provided in that portion 
of Section 4 of Chapter 73, Laws of Wyoming, 
1937, aforesaid, reading: 

‘“‘Where a particular trade or industry, of 
which the person, firm or corporation com- 
plained against is a member, has an established 
cost survey for the locality and vicinity in which 
the offense is committed, the said cost survey 
shall be deemed competent evidence to be used 
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in proving the costs of the person, firm or corpo- 
ration complained against within the provisions 
of this Act.’’ 


This cost survey was obtained, as the record . 


before us discloses, in the following manner: 


There were immediately preceding and during 
the period covered by this litigation approxi- 
mately fifty retail dealers in gasoline and motor 
oils and approximately fifteen wholesale dealers 
in these products in the City of Cheyenne and 
vicinity. On April 2, 1940, a meeting of some 
of the wholesale and retail dealers in these pe- 
troleum products was held in said city, and a 
motion was “‘passed’’: 


ioe 
“That the Retail Petroleum Dealers of Chey- 
enne, Wyoming and vicinity form an unincorpo- 
rated association under the name and style of 
‘Cheyenne Retail Petroleum Dealer’s Associa- 
tion’ for the purpose of prosecuting and enforc- 
ing the Unfair Competition and Discrimination 
Act of Wyoming, and for the purpose of mak- 
ing necessary surveys of cost of doing business 
and doing all things to enforce and to aid in 
enforcing said Unfair Competition and Discrim- 
ination Act of the State of Wyoming. This asso- 
ciation shall be composed of both wholesale and 
retail dealers in petroleum products.’’ 
Officers consisting of a president and secretary 
were also selected, and on motion recited as 
‘‘passed’’ these officials were ‘‘designated as a 
committee to proceed, as soon as convenient to 
make a cost survey for the Retail and Wholesale 
Petroleum Trades in the City of Cheyenne and 
vicinity, the purpose of which cost survey shall 
be to ascertain and determine the average cost 
of doing business or overhead for said Retail 
and Wholesale Petroleum Trades and to estab- 
lish a cost survey for the City of Cheyenne, 
Wyoming, and vicinity pursuant to the pro- 
visions of the Unfair Competition and Dis- 
crimination Act, and said Committee is hereby 
authorized and directed to employ the Associ- 
ated Independent Business and such person or 
persons as said Associated Independent Business 
may designate to aid in the making of said cost 
survey and that said committee report the re- 
sults of said cost survey to this association as 
soon as practicable after the survey has been 
made.’’ 


[Nature of Plaintiff's Organization] 


As shown by the certificates in the record 
and received in evidence on final hearing 
of these cases without objection, the “As- 
sociated Independent Business,” as a Colo- 
rado Corporation, on April 9, 1940, filed 
an amendment in the office of the Secretary 
of State of Wyoming changing the name of 
that corporation from “Associated Inde- 
pendent Business” to “Civic Association of 
Wyoming.” In other words, the name of 
the plaintiff in the instant cases was origi- 
nally “Associated Independent Business. 
The minutes of the meeting aforesaid sup- 
ply a list of those who were present and 
who desired to indicate by signature that 
they wished to become members, and it ap- 
pears that some twenty names were thus 
afmxed as such members. A. S. Johnson, 
president of the plaintiff corporation, as a 


witness for the plaintiff on final hearing; in 
response to the question, “To whom did 
you extend invitations to attend that meet- 
ing?” answered “All the dealers in that 
line of business.” The same official also 
stated that the plaintiff obtains its own 
membership by “personal solicitation” and 
these members must be “independent mer- 
chants” and residerfts of Wyoming or Wy- 
oming corporations, and it would appear 
that they must pay certain fixed fees fo1 
this privilege. 


[Enforcement of Act] 


On April 12, 1940, the “Cheyenne Retail 
Petroleum Dealers’ Association” held 
another meeting. The number of members 
who were present at that meeting does not 
appear. At that assembly two motions were 
“passed,” one reading: 


“That the survey, as made by the committee 
of the Cheyenne Retail Petroleum Dealers As- 
sociation, showing the cost of doing business in 
Cheyenne, Wyoming to be 26.05 per cent of the 
net sales, is hereby adopted as the established 
cost of doing business for the retail petroleum 
trade in the City of Cheyenne, Wyoming.’’; 


and the other containing similar language 
but adopting 9.8 per cent of the net sales 
“as the established cost of doing business 
for the Wholesale petroleum trade in the 
City of Cheyenne, Wyoming.” The final 
motion “passed” at this meeting was: 


“That the Cheyenne Retail Petroleum Dealers 
Association hereby go on record as recommend- 
ing to the Civic Association of Wyoming, the 
prosecution of law suits to enforce the Wyo- 
ming Unfair Competition and Discrimination 


, Act where, in their judgment, a violation has 


been committed.’’ 


[Resolution of Plaintiff] 


On April 15, 1940, at Denver, Colorado, 
there was a meeting of the Board of Di- 
rectors of the plaintiff, consisting of three 
persons, A. S. Johnson, his wife, D. A. 
Johnson, and one H. L. Jacobsen, who 
acted as secretary of the meeting. A certi- 
fied copy of the minutes of this meeting 
was received in evidence, constitutes a part 
of the record now before us, and concern- 
ing said minutes A. S. Johnson, plaintiff's 
president testified for the plaintiff that, “they 
authorized the taking of this survey” and 
the “bringing of this suit.” These minutes 
recited inter alia that: 

“The president further explained that the en- 
rollees of this Association in Cheyenne had been 
severely damaged, and are being severely dam- 
aged in their respective businesses, particularly 
by deep cut price competition at below cost by 
Wayne Daniel Service Station in Cheyenne, man- 
aged by R. E. Cheever and owned by either 
Alfred Torgeson or the Railway Motor Fuels, 
Inc., a Wyoming corporation. The president 
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further explained that several meetings had 
been had in Cheyenne, by the members of the 
petroleum industry in that city, and they had 
requested the Civic Association of Wyoming to 
undertake this litigation.”’ 


They stated also that a resolution was 
adopted at the meeting of plaintiffs Board 
of Directors, which, omitting certain re- 
citals, the substance thereof being as al- 
ready given in the quoted part of said 
minutes above set forth, read as follows: 

“That the president of this Association, Ar- 
thur S. Johnson, be and he is hereby empowered 
to institute such suit or suits in the City of 
Cheyenne, Wyoming or elsewhere in Wyoming, 
against such person, persons, firm or corpora- 
tion. as are in his opinion violating said Unfair 
Competition and Discrimination Act, and that 
he be empowered to employ counsel, and to do 
all other things legally necessary, proper, and 
in his opinion, advisable or desirable, in order 
to enforce said Unfair Competition and Dis- 
crimination Act of the State of Wyoming, and 
to, in genéral, prevent by law, so near as may 
be, unfair business practices and competition, 
~which is of a character to injure, damage, or is 
calculated to injure or damage, the business 
interests of independent business men and en- 
rollees of this organization.’’ 


[Making of Survey} 


It would appear from the foregoing and 
from the testimony of A. S. Johnson, plain- 
tiff’s president, that the so-called “estab- 
lished cost survey’ was made sometime 
between April 2, 1940, and April 12th follow- 
ing, and that the said Johnson was assisted in 
securing it by one Alvis Cromer, the field 
representative of the plaintiff in Wyoming, 
both of these gentlemen having been pres- 
ent at the meeting of the Cheyenne Retail 
Petroleum Dealers Association held on 
April 2nd and described above. Cromer 
testified as a witness for plaintiff on the 
final hearing of these cases and related the 
steps taken in making the survey aforesaid, 
to use his own language: “You proceed 
by having a form drawn up of all items 
that enter into the expense of operation 
in the ordinary business, and then in the 
particular locality that the survey is being 
made you offer to the businesses of that 
particular class the survey and the oppor- 
tunity to participate in it. There is nothing 
compulsory that can be did about forcing 
anyone to cooperate in that survey, so you 
take the returns voluntarily remitted, and 
the survey is based on those returns as to 
the cost of doing business.” He stated that 
after the plaintiff had been thus authorized 
to make the survey in question the forms 
for taking said survey were sent to him 
with instructions to proceed therewith. He 
then personally offered these questionnaire 
forms to the gasoline dealers of the City 
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of Cheyenne and vicinity and personally 
collected such of these forms as were filled 
out. 

[Type of Questionnaire] 


The style of questionnaire thus used and 
the manner in which the blank spaces were 
filled in thereon is illustrated by the fol- 
lowing typical form: 


“Cost of Doing Business Survey of Petroleum 
Service Stations in Cheyenne, Wyoming, 
and Immediate Vicinity. 


“The legislature of Wyoming has passed an 
act known as the ‘Unfair Competition and Dis- 
crimination Act’, which provides that no mer- 
chandise shall be sold at less than the cost 
thereof, and that to the cost must be added the 
items of cost of doing business. 

“For the purpose of determining the survey, 
as provided in said ‘Unfair Competition and 
Discrimination Act,’ what the cost of doing 
business is in Cheyenne, Wyoming and immedi- 
ate vicinity, we, as a trade association, are tak- 
ing this survey, and ask you to furnish us the 
following facts concerning your business. 

“(All information received from you will be 
kept strictly confidential, and used only for the 
purpose of determining the cost of doing busi- 
ness in the aforementioned locality.) 

“Please follow the guide given below, as 
nearly as possible,’and bear in mind the neces- 
sity and importance of cooperating in this sur- 
vey. 

“Total sales for period from Jan. 1, 


19398 CO DCC. 31, 1950 a Set eee $20,667.55 
“Operating Expenses: 
Rent Sa eee eee eee $1988.41 
Heat, light, power and water... 416.90 
Taxes and licenses of all kinds . 28.98 
Insurance; fire, burglary and un- 

employmient «25.2 rss ter ee 114.81 
Workmen’s Compensation....... 74.38 
Old Age Benefit Insurance ...... 37.19 
Depreciation of store fixtures... 80.00 
Employees Salaries ...... : . 3709.17 
Executive (or proprietor’s) Sal- 

aries VAS Te eer ; 
Advertising expense ............ 137.40 
JOSS: on! badsdebts ie. -se eeee 61.11 
Interest on borrowed capital.... ...... 
Service Accommodations, sup- 

plies and expense............. 412.29 
Miscellaneous expense .......... 153.23 
Deliveryexpense™. 1h 7 eae 

Total operating expenses ... $7213.87 


“Based on the above figures, which are true 
according to the records kept by me in the usual 
course of my business, I find that my cost of 
doing business is 35 per cent of my net sales. 


Code No. —35- 


[Summary of Questionnaires] 
After the returned questionnaires were re- 


_ceived by the plaintiff it compiled the aver- 


age cost of doing business of the industry 
in the locality involved by taking the en- 
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tire number thereof, computing them as a 
whole, dividing them. by the number of 
returns made, and thereby sectiring. the 
result used as an “established cost survey.” 


The Summary ‘of the retail questionnaire 
forms made by the plaintiff reads: 


“Summary 


Summary of cost of doing business survey of 
the Petroleum service stations in Cheyenne, 
Wyoming, and immediate vicinity. 

Number of surveys distributed. ..46. 

Number rejected for various reasons, such as 
incomplete records and not having been in busi- 
ness for the full period of time the survey 
covers. . .14. 

Number of surveys acceptable. . .32. 

Number of refusals... 5. 

Number of returns on which this survey is 
based ..27. 

According to these surveys 26.05 per cent of 
net sales is the cost of doing business in Chey- 
enne, Wyoming, and immediate vicinity.’’ 


The questionnaire submitted to the 
wholesale dealers aforesaid was similar in 
form to that presented to the retail dealers, 
said form being as above quoted. The 
summary made by plaintiff of the results in 
the wholesale proceeding was to this ef- 
fect: 

“Summary 

Summary of cost of doing business survey of 
Petroleum Wholesale Bulk Plants in Cheyenne, 
Wyoming, and immediate vicinity. 

Number of surveys distributed. ..14. 

Number rejected for various reasons, such as 
incomplete records and not having been in busi- 
ness for the full period of time which survey 
covers. 

Number of surveys acceptable... .7. 

Number of refusals... 3. 


Number of returns on which this survey is 


based... .4. 

According to these surveys 9.8 per cent of net 
sales is the cost of doing business in Cheyenne, 
Wyoming, and immediate vicinity.” 


What is meant by the term “acceptable” 
in these summaries is not altogether clear 
and does not seem to be explained in the 
record before us. It may also be noted 
that a number of these questionnaire forms, 
both as to retail and wholesale businesses, 
appear in the record with their blank spaces 
only partially filled in, and notwithstanding 
this fact they seem to have been used in 
the computation aforesaid. Mr. Cromer in 
the course of his cross-examination also 
testified as follows: 


“Q@. Now. you have had considerable experi- 
ence in making surveys, have you, Mr. Cromer? 

A. Yes, I have. 

Q. In the oil business? 

A. In practically all lines of business. 

Q. How many oil surveys have you made, in 
your experience? 

A. This is the first oil survey I have made in 
my experience.”’ 


and that the retail survey aforesaid did not 
undertake to “break down into a unit cost 
the gasoline business by itself,” stating also 
that it covered the entire business of each 
dealer; that he, Cromer, took the figures 
of the party answering the questionnaires; 
and that it is not customary for the plain- 
tiff to go in and check the figures with the 
books of such party, but simply to take the 
figures submitted by the party in his an- 
swers set forth in the questionnaire. The 
same witness further testified on redirect 
examination that the retail dealers gener- 
ally handled gas and oil and some of them 
sold also auto tires and accessories, wash- 
ing and greasing service and soda pop. It 
may be observed further that the so-called 
“established cost survey” was for the period 
commencing January 1, 1939, and ending 
December 31, 1939, and that no question- 
naires were submitted for a dealer who had 
“another type of operation” than wholesale 
and retail. 


[Causes of Action] 


On April 18, 1940, plaintiff filed its petition 
in both the wholesale and retail cases. In Case 
No. 25-22, the wholesale case, two causes of ac- 
tion are undertaken to be set forth. To state 
them briefly—the first of these charges, that the 
Fuels Company on March 30, 1940, and since 
that date did sell, for the purpose of injuring 
competitors and destroying competition in the 
City of Cheyenne, State of Wyoming, ‘‘Calso 
Bronze’ gasoline at 13%4¢ per gallon, and that 
the cost of said gasoline to said defendant, ex- 
clusive of the cost of doing business was 12%4¢ 
per gallon, and that the said defendant’s cost 
of doing business is in excess of 9.8 per cent 
of the sale price of said gasoline, making the 
total cost of said gasoline to said defendant in 
excess of 13.55¢ per gallon, and that it was 
therefore selling said gasoline below its cost 
in direct violation of Section 2, of the ‘‘Unfair 
Competition and Discrimination Act’’ of the 
State of Wyoming, all to the damage of that 
defendant’s competitors, and especially mem- 
bers of the plaintiff, who are engaged in similar 
business, unless enjoined from so doing, and 
that plaintiff has no speedy and adequate legal 
remedy. The second cause of action charges 
that the Fuels Company on March 30, 1940, and 
since that date, with the intent to destroy the 
competition of regularly established dealers in 
oil, gasoline and petroleum products, and for 
the purpose of preventing and injuring the 
competition of other persons, firms and private 
corporations, dealing in the same products, and 
for the purpose of discriminating between differ- 
ent sections of the City of Cheyenne, State of 
Wyoming. and for the purpose of discriminating 
between ,different retailers engaged in the sale 
of said products, did sell and offer for sale its 
“‘Calso Bronze’’ gasoline at and for the price of 
13.25¢ per gallon, to some dealers, while at the 
same time offering for sale and selling to Wayne 
Daniel Service Station, a filling station con- 
ducted at Twentieth and Carey Streets, Chey- 
enne, Wyoming, said gasoline at 12.8¢ or less, 
per gallon, and that said Wayne Danie] Service 
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Station was in direct competition with the other 
filling stations who purchased from the said de- 
fendant in the City of Cheyenne, State of Wyo- 
ming. It is then averred that such action is 
damaging to the wholesale merchants in com- 
petition with the Fuels Company, and also to 
retail merchants selling in direct competition 
with the Wayne Daniel Service Station, and an 
injunction is sought for want of speedy and 
adequate legal remedy, to prevent the continu- 
ance of this practice. 


[Statutory Provision] 


The last mentioned cause of action ap- 
pears to be referable to Section 1 of Chap- 
ter 73, Laws of Wyoming, 1937, which so 
far as pertinent here reads: 

“It shall be unlawful for any person, firm, or 
corporation, doing business in the State of Wyo- 
ming and engaged in the production, manufac- 
ture, distribution or sale of any commodity, or 
product of general use or consumption with the 
intent to destroy the competition of any regular 
established dealer in such commodity or product 
to prevent the competition of any person, firm, 
private corporation who or which in good faith, 
intends and attempts to become such dealer, to 
discriminate between different sections, com- 
munities or cities or portions thereof, or be- 
tween different locations in such _ sections, 
communities, cities or portions thereof in this 
State, by selling or furnishing such commodity 
or product at a lower rate in one section, com- 
munity or city, or any portion thereof, or in 
one location in such section, community, or city 
or any portion thereof, then in another after 
making allowance for difference, if any, in the 
grade or quality, quantity and in the actual cost 
of transportation from the point of production, 
if a raw product or commodity, or from the 
point of manufacture, if a manufactured product 
or commodity.’’ 


The answer of the defendants to the 
first cause of action was a general denial 
and an affirmative defense of an alleged 
unconstitutionality of the Act aforesaid 
because of its claimed violation of certain sec- 
tions of the Wyoming Constitution. The an- 
swer to the second cause of action consists 
likewise of a general denial and a similar 
affirmative defense of unconstitutionality. 
Plaintiff's replication denies the allegations 
in the affirmative defense to the first and 
second causes of action. 


[Plaintiff's Allegations] 


The pleadings in Case No. 25-23, the re- 
tail case, may be shortly summarized thus: 
Plaintiff's petition alleges that the three 
defendants, The Fuels Company, Torgeson 
and Cheever, were engaged in conducting 
a filling station, the Wayne Daniel Sery- 
ice Station at Twentieth and Carey Streets 
in the City of Cheyenne, Wyoming, and 
that they sold and offered at retail sale oils, 
gasoline and petroleum products to the con- 
suming public of the State of Wyoming, 
in competition with various and other sun- 
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dry filling stations and merchants in the 
City of Cheyenne, Wyoming, who sell the 
same kind of merchandise; that on March 
30, 1940, the defendants offered for sale and 
sold, and advertised for sale, for the purpose 
of injuring competitors and destroying com- 
petition, regular “Calso Bronze” gasoline 
at 12.8¢ per gallon, and continued to sell 
it at said price until the 12th day of April, 
1940, when the price was changed to 14.9¢ 
per gallon, and that since the 12th day of 
April, 1940, the defendants have sold, of- 
fered for sale and advertised for sale for 
the purpose of injuring competitors and 
destroying competition said “Calso Bronze” 
gasoline at 14.9¢ per gallon. That the cost 
of said gasoline to the defendants, exclu- 
sive of the cost of doing business, is 13.25¢ 
per gallon, and that the defendants’ cost of 
doing business is in excess of twenty-six 
per cent of the sale price of said gasoline, 
making a total cost of 16.12¢ per gallon, 
and that the defendants were therefore 
selling said gasoline below their cost in viola- 
tion of Section 2 of the “Unfair Competi- 
tion and Discrimination Act” ‘of the State 
of Wyoming. This petition concludes with 
allegations substantially similar to those set 
forth in the first cause of action in the 
wholesale case. 


[Provisions of Statute] 


Section 2 of Chapter 73 aforesaid contains 
this language: 


“Tt shall be unlawful for any person, partner- 
ship, firm, corporation, joint stock company, or 
other association engaged in business within 
this State, to sell, offer for sale or advertise 
for sale any article or product, at less than 
the cost thereof to such vendor, or give, offer 
to give or advertise the intent to give away any 
article or product for the purpose of injuring 
competitors and destroying competition. 

“The term cost as applied to production is 
hereby defined as including the cost of raw ma- 
terials, labor and all overhead expenses of the 
producer; and as applied to distribution cost 
shall mean the invoice or replacement cost, 
whichever is lower, of the article or product to 
the distributor and vendor plus the cost of doing 
business by said distributor and vendor. 

“The cost of doing business or overhead ex- 
pense is defined as all costs of doing business 
incurred in the conduct of such business and 
must include without limitation the following 
items of expense; labor, including salaries of 
executives and officers, rent, legal rate of inter- 
est on capital, depreciation, selling cost, main-_ 
tenance of equipment, delivery costs, credit 
losses, all types of licences, taxes, insurance 
and advertising.”’ 


The answer of the three defendants was a 
general denial and an affirmative sccond 
defense of violation of certain enumerated 
sections of the Federal and Wyoming Con- 
stitutions. Plaintiff's reply denies all of 
the allegations of said second defense. 
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[Nature of Retail Discrimination] 


So far as the above described second 
cause of action of plaintiff’s wholesale case 
is concerned, the proof appears to be that 
there was only one retailer to whom a 
wholesale sale was made by the Fuels Com- 
pany aside from the Wayne Daniel Service 
Station, to-wit, the “Willys Service Garage,” 
operated by one Kenneth Sutherland until 
some time in June, 1940, when that business 
was closed. It appears also that this garage 
had a volume of sales to-the extent of ap- 
proximately only six hundred to eight hun- 
dred gallons per month; and that the price 
charged the Willys Service Garage for 
“Calso Bronze” gasoline was 13.25 cents 
per gallon. Just before plaintiff rested its 
case on final hearing its counsel sought 
permission to amend the second cause of 
action in the wholesale case by adding al- 
legations “to the effect that the sales at 
different prices to the Willys Service Garage 
on the one hand and to the Wayne Daniel 
Service on the other, were not made for 
the purpose of making any allowance or 
allowances for difference, if any, in the grade 
and quality, or the quantity, or the actual 
cost of transportation from the point of 
production, of this gasoline.” This appli- 
cation was denied by the trial court, and 
plaintiff saved its exception to the ruling. 


[Decision of District Court] 


These two causes were on April 30, 1940, 
heard by the district court, as already de- 
scribed, first upon an application for a tem- 
porary injunction. This was granted and 


a bond given as the statute directs. Sub- 


sequently, on final hearing of the litigation, 
on August 5, 1940, before another district 
judge, as hereinbefore stated, the temporary 
injunction was dissolved on September 13, 
1940, and a judgment and decree was or- 
dered for the defendants in both cases. The 
court found generally in favor of said de- 
fendants and each of them and against the 
plaintiff in both the wholesale and retail 
cases aforesaid. The court also found, to 
quote the language of the aforesaid judg- 
ment and decree, that the plaintiff “has 
failed to establish, by a preponderance of 
the evidence as required by law, that the 
defendants, or any of them, at any of the 
times mentioned in said petitions did offer 
to sell, or sell “Calso” gasoline at whole- 
sale or retail, at less than the cost thereof 
to said defendants, or any of them, for the 
purpose of injuring competitors and de- 
stroying competition. 

“The Court Further Finds that the plaintiff 
has failed to establish by preponderance of the 
evidence as required by law that the said de- 
fendants, or any of them, at any of the times 
mentioned in said petitions, did sell or offer 


for sale, with the intent to destroy the competi- 
tion of any regularly established dealer in oil, 
gasoline and petroleum products, .or for the 
purpose of preventing and injuring the competi- 
tion of other persons, firms or private corpora- 
tions who were, in good faith, attempting to 
deal in oils, gasoline and petroleum products; , 
or for the purpose of discriminating. between 
different sections of the City of Cheyenne, State 
of Wyoming, or for the purpose of discriminat- 
ing between different retailers engaged in the 
selling of oils, gasoline and petroleum products 
its ‘Calso’ gasoline at different prices in the 
City of Cheyenne, State of Wyoming.” 


It was accordingly adjudged, as already 
indicated, that the plaintiff take nothing by 
its petitions aforesaid upon any of the causes 
of action therein set forth and that each of 
the defendants “go hence without day,” re- 
covering their costs from said plaintiff. Ex- 
ceptions to these findings and the judgment 
and decree entered thereon were saved in 
due course. 


[Question of Constitutionality] 


As a preliminary matter, it may be here 
observed that so far as the question of the 
constitutionality of certain sections of the 
Act involved raised by defendants’ plead- 
ings is concerned, though that phase of the 
controversies before us is stated by counsel 
to have been argued to thé district court, 
the latter did not find it necessary to rule 
thereon, as we have seen, and consequently 
it will not be necessary for us to consider 
these points in this opinion, 


[Plaintiff’s Contention] 


The contention of the plaintiff appears to 
be that the “cost survey” as above de-. 
scribed, resulting in a percentage cost of 
doing business determined thereby of 9.8 
per cent for wholesale and 26.5 per cent for 
retail sales, is binding upon the defendants; 
that the defendants are obliged to add these 
amounts to their invoice costs, and that a 
sale below the total amount after having 
added these cost percentages is a violation 
of the Act aforesaid. In other words, the 
plaintiff adds to the invoice cost of “Calso” 
gasoline delivered to the Wayne Daniel 
Service Station—that cost being 11.764 
cents per gallon—these respective cost per- 
centages, and thereby arrives at figures by 
the addition of these amounts thus calcu- 
lated which exceeds the defendants’ selling 
price of “Calso Bronze” gasoline at the 
different periods and times charged in their 
petitions. 


[Defendants Answer] 


The defendants on the contrary contend 
and submitted evidence tending to show 
that their selling of “Calso Bronze” gaso- 
line at the prices as charged in said petition 
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were never at any time such that the Fuels 
Company did not receive its replacement 
cost plus their reasonable and entire over- 
head expenses, as defined in Section 2 of 
the Act aforesaid. In support of this con- 
tention they tendered the testimony of a 
certified’ public accountant based upon his 
examination of the daily records of the 
Fuels Company, tending to show that dur- 
ing the period from March 26 to May 9, 
1940, they made a net profit on the sale of 
“Calso” gasoline alone of $383.52, and that 
on their entire business during that time— 
which included the sale of that grade of 
gasoline—they made a net profit of $705.30; 
that exclusive of the profit on the sale of 
“Calso” gasoline during this period, the prof- 
its on “Flight” gasoline were $10.64, kero- 
sene $7.98, tractor fuels 75¢, motor oils 
$84.23, cleaning solvent $11.39, accessories, 
grease and service $209.79, and that these 
profits were made taking into consideration 
“the cost of doing business” as defined in 
Section 2 of Ch. 73, supra. 


[Question at Issue] 


Under the pleadings described above, the 
facts as we have delineated them, and the 
contentions of the parties, one, and perhaps 
the chief, question of paramount importance 
in this litigation is what is meant in the 
quoted portion of. Section 4, supra, of the 
Act by the language “where a particular 
trade or industry, of which the person, firm 
or corporation complained against is a 
member, has an established cost survey for 
the locality and vicinity in which the of- 
fense is committed,’ and particularly the 
words “established cost survey.” This sort 
of a “survey” is by the subsequent language 
of the section authorized to be employed 
as “competent evidence” to prove the cost 
of a party defendant under the law invoked. 
The authorities hereinafter reviewed will 
be of assistance in disposing of this ques- 
tion so far as it affects the case at bar. 
However, it may be appropriately noted 
that the courts generally appear to find it 
easier to Say what an “established cost sur- 
vey” is not, than what it. is. 


[Statutory Construction] 


We may here properly recall, as stated 
by 59 C. J. 1038, Sec. 616, upon the reason- 
ing of many cases there listed, the prin- 
ciple of statutory construction that. 


““All statutes are presumed to be enacted by 
the legislature with full knowledge of the exist- 
ing condition of the law and with reference 
to it. They are therefore to be construed in 
‘connection and in harmony with the existing 
law, and as a part of a general and uniform 
system of jurisprudence, and their meaning and 
effect is to be determined in connection, not only 
with the common law and the constitution, but 
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also with reference to other statutes and the 
decisions of the courts;’’ 


We are also inclined to agree that, as set 
forth in State v. Boswell, 104 Ind. 541, 545, 
AEN! EL "675 


“Tf construction proceeded upon any other 
principle, the law of a State would consist of 
disjointed and inharmonious parts, and conflict 
and confusion be the result. The light needed 
for the just interpretation of a statute is not 
supplied by the statute itself, but comes from 
other statues and from the principles declared 
by the courts of the land. It would be as illog- 
ical as mischievous to set upon a single statute 
found in a great body of law irrespective of 
other statutes and other laws, and against such 
a course the faces of the courts have been long 
and firmly set.’’ 


With these views in mind, we may not 
overlook that. 


‘It is a well established general rule that a 
statement of a party, whether oral or written, 
which is of a self-serving nature, is not admissi- 
ble in evidence in his favor.”’ 


and that this proposition is especially illus- 
trated by a case where the statement is 
made ‘‘under the influence of a controversial 
spinit,” .((22-G.J.220. Sec.292,andycases 
cited.) See also Stone v. Union Fire Insur- 
ance Company, 106 Colo. 522, 107 P. (2d) 
241, where the following language was 
quoted from 22 C. J. 220, Sec. 193: 


“It is a well established general rule that a 
statement of a party, whether oral or written, 
which is of a self-serving nature, is not admissi- 
ble in evidence in his favor. While such state- 
ments are usually made because the declarant 
is for some reason interested, at the time, in 
having the fact supposed or believed to be as 
stated by him, the element of present interest 
is not essential, for it has been considered that 
the rule applies with full force notwithstanding 
the fact that the declarant was disinterested at 
the time when the statement was made.’’ 


2 Jones, Commentaries on Evidence, (2nd 
ed.) 1636, Sec. 895, says: 


“It is repeatedly said that ‘the declarations of 
a party in his own favor can never be received 
in evidence.’ The danger of such expressions 
lies in their partial truth. Ordinarily, it is true, 
such statements are not admissible. It would 
obviously be unsafe if parties to litigation, with- 
out restriction, were allowed to support their 
claims by proving their own statements made 
out of court. Such a practice would be open to 
all the objections which exist against the ad- 
mission of hearsay in general, and would also 
open the door to fraud and to the fabrication 
of testimony. It is accordingly a general rule 
of broad application that the declarations of a 
party, made out of court and in his own favor, 
are not admissible in his behalf.’’ 


[Other Authorities] 


Dikeou v. Food Distributors’ Association, 
(Colo.). 108 P. (2d) 529, was a suit for an 
injunction by the plaintiff in that case un- 
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der the Colorado Unfair Practices Act, Ch. 
261, p. 1280 et seq., Session Laws Colorado 
1937. The district court found that the de- 
fendants Dikeou et al., wholesalers in the 
tobacco business, sold cigarettes below 
their cost with intent to injure competitors 
and destroy competition in violation of the 
statute aforesaid. The defendants intro- 
duced a survey made by a registered ac- 
countant and not by a certified public 
accountant of the business of the defendants 
for the period from January 1 to February 
10, 1937, which was made apparently only 
for use in this particular law suit. Concern- 
ing this survey, the court said: 


“Plaintiff produced a certified public account- 
ant who had had twenty years’ experience in 
a wholesale tobacco business and with other 
business firms in Denver, whose testimony is 
not seriously controverted. It is to the effect 
that since there was no actual separation of 
the two departments, and no separate account 
kept of each department, the survey submitted 
by defendants is theoretical and arbitrary, and 
does not produce an accurate department divi- 
sion of the business, where, as here, it was car- 
ried on under one roof, with one single 
inventory, with no attempt at separation of the 
merchandise, and employees serving all cus- 
tomers, whether cash-and-carry or not. In his 
opinion, the method of allocating cost, by the 
accounting of defendants, was not according to 
proper and accepted accounting practices; that 
he would not, as a certified public accountant, 
nor did he believe would any other other certi- 
fied public accountant, certify such survey as 
a correct statement of cost. In view of the 
admitted inconsistencies and discrepancies ap- 
pearing in the evidence of accountant for de- 
fendants, and by reason of the testimony of the 
certified public accountant who appeared for 
plaintiff, the court, as trier of the facts, was 
justified in disregarding this survey of defend- 
ants. made under the circumstances above nar- 
rated. From this evidence the court also could 
properly reach the conclusion that the cost of 
the cash-and-carry department, based on this 
survey, was not ‘what business men generally 
mean, namely, the approximate cost arrived at 
by a reasonable rule,’ and that its promulgation 
was not in good faith.’’ 


The court, while affirming the judgment of 
the trial court after an examination of the 
record, which disclosed, in the opinion of 
the reviewing tribunal, substantial evidence 
to sustain the findings made in the lower 
court, yet said: 

“Tf the evidence were undisputed, that de- 
fendants were not selling below cost, or if the 
trial court had so found from the _ evidence, 
our problem would be different.”’ 


and concluded its opinion with the state- 
ment: E 

“Only where there is no substantial evidence 
to sustain the findings within the issues made 
by the pleadings, is there ground for interven- 
tion by an appellate tribunal.”’ 


It will be noted that in this case the survey 
was made for and used by the defendants 
in support of their case, as pointed out 
above, and did not purport to be an “estab- 
pee cost survey” under the statute afore- 
said. 


[Other Statutes on Cost Surveys] 


In Great Atlantic and Pacific Tea Company 
v, Erwin, 23 Fed. Supp. 70, a Minnesota law 
similar in verbiage to the Wyoming statute 
aforesaid (Ch. 73, Laws of 1937) was under 
consideration by three judges in the district 
court, 4th division, of Minnesota. There 
the law (Section 5 of Part 2, Laws Minne- 
sota 1937, Ch. 116), after using language 
practically identical with that in the Wyo- 
ming statute (Sec. 4, Ch. 73, Laws of 1937 
above quoted), added the following: 


“And it is further provided that where such 
cost survey has established a fair and reason- 
able average cost of doing business for that 
particular trade or industry, such average cost 
shall be deemed prima facie evidence of cost 
of all individuals, firms or corporations of such 
trade or industry in such locality and vicinity; 
and sales at prices less than the actual replace- 
ment cost of the goods plus such average cost 
as above described, shall be deemed to be sales 
below cost, within the provisions of this act.’’ 


Holding this section of the Minnesota stat- 
ute unconstitutional, the court, in discuss- 
ing the phrase “cost survey”, used this 
language: 

“While it seems probable that the Legislature 
in enacting this section had in mind some defi- 
nite and understandable thing, we think that 
they failed to express it in plain language. 
What is a ‘cost survey,’ and by whom or by 
what is it made? Does the section relate to 
surveys made by trade groups and associations 
of which an accused merchant is a member, or 
does it relate to anything which is denominated 
a ‘cost survey’ no matter who makes it? Is a 
‘cost survey’ evidence regardless of whether it 
is fair or unfair? By the terms of this section 
a cost survey is prima facie evidence when 
it is shown to have established a fair and rea- 
sonable average cost—but is the question of the 
fairness and reasonableness of the cost survey 
a question of law for the court to determine 
in a collateral inquiry, or is it a question of 
fact for the jury? How extensive is the locality 
or vicinity affected by any cost survey?’’ 


In Associated Merchants of, Montana v. 
Ormesher, 107 Mont. 530, 86,P. (2d) 1031, 
1035, the court upheld a provision of law 
similar to the Wyoming statute, saying: 


“This statute, it should be noted, simply es- 
tablishes the admissibility of such evidence. 
It does-not purport to prescribe the weight or 
credibility to be given to the evidence, as did 
the statute which was condemned on this 
ground in Great Atlantic & Pacific Tea Co. v. 
Ervin, supra, Also, there was in the Minnesota 
statute other features, not in ours, upon which 
the court rested its conclusion as to the invalid- 
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ity of the cost survey provisions, Rules of 
evidence are subject to legislative control so 
long as defendant is given a fair and impartial 
trial and so long as no unconstitutional limita- 
tion is violated. State v. Pippi, 59 Mont. 116, 
1SSeP Soon 


Under the Tennessee Unfair Sales Act of 
1937, which provided that a retailer’s mini- 
mum selling price should be the cost of 
the commodity plus a mark-up amounting 
to not less than the minimum “cost of dis- 
tribution by the most efficient retailer,” it 
was held in Acme Distributing Company v. 
Thoni, 23 Tenn. App. 638, 136 S. W. (2d) 
734, that an injunction should not issue to 
restrain sales of gasoline at less than cost, 
as defined by the Act. The evidence in the 
case embraced testimony on behalf of the 
complainant by experts who were chief ex- 
ecutives of large companies dealing in gas 
and oil, that the cost of distribution by the 
most efficient retailer was between twelve 
percentum and twenty-three percentum, and 
defendant’s own evidence that his cost of 
distribution was only seven percentum, due 
to low rent and small wages paid to mem- 
bers of his own family. It was shown also 
that all of these large corporations dealt in 
gasoline and oil and several of them also 
sold tires, batteries, and supply services of 
several kinds. Each one’s cost of distribu- 
tion, or overhead expenses, was calculated 
on the business as a whole, and no attempt 
was made to determine the share of the 
overhead expense which should be correctly 
allocated to the gasoline end of the busi- 
ness. The court held also that the cost of 
distribution by the most efficient retail 
dealer had not been shown, and that: 


“Also there is no evidence to show what 
proportion of the overhead should be allocated 
to gasoline.’’ 


[Admission of Guilt Not Present] 


All the parties to the case at bar cite and 
rely upon our case of State v. Langley, 53 
Wyo. 332, 84 P. (2d) 767. In that case the 
defendant, by his plea of guilty, admitted 
that he sold merchandise below cost with 
intent to injure competitors and destroy 
competition in violation of the statute—a 
very different situation from that with which 
we are now confronted. But it was there 
pointed out that: 


“The statute in question condemns acts com- 
mitted with intent (a) to injure. competitors 
and (b) to destroy competition.’’ 


[Evidence to Support Trial Court] 


In Eckdahl v. Hurwitz, (Wyo.) 103 P. 
(2d) 161, where there was a trial and evi- 
dence was submitted: in support of a suit 
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for an injunction under the provisions of | 


Chapter 73, Laws of 1937, supra, 


“The district court in its judgment aforesaid 
found that the evidence submitted in the cause 
failed to show that the defendant in his methods 
of transacting business aforesaid ‘sold mer- 
chandise for less than cost, since the whole or 
entire transaction must be considered, and the 
evidence shows that Al Hurwitz, defendant, 
made money on the entire transaction; and, 
further, the evidence fails to show that said 
acts of defendant injured competitors or de- 
stroyed competition; and that for the reasons 
set forth there is no violation of Chapter 73, 
Wyoming Session Laws, 1937,’ ”’ 


we held that the evidence fully supported 
the trial court’s views of the matter in con- 
troversy as described above. 


IC ost S urvey_ in Washington Case] 


The case of State v. Sutton, 2 Wash. (2d) 
523, 98 P. (2d) 680, was one of original 
certiorari proceeding by the State of Wash- 
ington on the relation of Pay Less Drug 
Stores, et al., against a superior court judge 
who had issued a restraining order on a 
complaint filed by the prosecuting attorney 
of Kitsap County, in the office of the clerk 
of the superior court for that county, under 
Laws of Washington 1939, Ch. 221, p. 923, 
designated as the Unfair Practices Act. 
This act embodied language in section 6 
thereof similar to that quoted from Section 
4 of the Wyoming act as above set forth. 
Stating briefly the substance of the com- 
plaint thus filed, the court described it as 
follows: 


“After formal allegations, the complaint al- 
leged that since June 7, 1939, when chapter 221, 
page 923, of the Session Laws of 1939, known 
as ‘Unfair Practices Act,’ became effective, the 
defendants had, in their store, sold various 
brands of cigarettes and tobaccos at less than 
the cost thereof, as defined by the act, and had 
been using these articles as ‘loss leaders’ in 
the promotion of sales of other merchandise, 
all in violation of the statute above referred to. 
It was also alleged that the business practice 
of defendants in the particular mentioned was 
unfair, and was for the purpose of destroying 
competition and obtaining an unfair advantage 
over the other merchants engaged in the same 
business. It was further alleged that the tobacco 
and cigarette trade in and around Bremerton 
had established a cost survey in connection with 
the retail sale of cigarettes and tobacco, and 
that in accordance with this survey, certain 
brands of cigarettes and tobacco could not be 
sold at prices less than prices set forth in the 
complaint, without selling the tobacco at less 


than cost. There was no allegation as to when- 


this ‘cost survey’ was made. The complaint 
concluded with allegations that the defendants 
therein named had violated the statute, to the 
damage of the public generally; that no ade- 
quate remedy at law existed; and that the 
defendants would continue their alleged unlaw- 
ful practices unless restrained by order of the 
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court. The complaint demanded the issuance 
of a temporary restraining order.’’ (Italics 
ours.) F 


In the course of the opinion filed in that 
case, the court said concerning the com- 
plaint aforesaid and the poeniae of the 
statute “established cost survey”: 


“The complaint does not allege that the de- 
fendants had been requested by anyone to con- 
form to the alleged cost survey, or even that 
defendants had knowledge thereof. * * * In 
the case at bar, it nowhere appears when the 
so-called ‘cost survey’ referred to in the com- 
plaint was established. It is a fair deduction 
from the allegation of the complaint above 
quoted, to the effect that the local trade ‘has 
made and now has an established cost survey,’ 
that the same was established not long prior 
to the institution of the action, but in any 
event, it should not be assumed in aid of the 
complaint that the cost survey had been estab- 
lished for any considerable length of time. 
Prior to the enactment of the law upon which 
this action is based, there was no statutory 
authority whatever for the establishment of cost 
surveys. It does not appear from the record 
that relators made any change in their prices 
subsequent to the establishment of the cost 
survey, or at any time. So far as they were 
concerned, the status quo had been consistently 
maintained by them. The statute does not 
specifically provide that the merchants of any 
particular class may set prices to which all 
other merchants must conform. Section 6 of 
the act simply provides that if a particular trade 
has established a cost survey for the locality, 
the survey constitutes competent evidence which 
may be used in an attempt to prove commodity 
costs of an alleged violator of the act. Sec- 
tion 15, which declares the purpose of the act, 
provides in part as follows: ‘The purpose of 
this act is to safeguard the public against the 
ereation or perpetuation of monopolies and to 
foster and encourage competition, by prohibiting 
unfair, dishonest, deceptive, destructive, fraud- 
ulent and discriminatory practices by which 
fair and honest competition is destroyed or pre- 
vented.’ Manifestly, the declared purpose of the 
act might not be served by the establishment 
of prices at which all dealers must sell certain 
commodities. * * * It would seem that a mer- 
chant who sells at lower prices than his com- 
petitors may not necessarily be selling at less 
than cost, that matter depending, as to him, 
upon a number of factors.”’ 


The order under review was reversed. 


[Cost Surveys under California Act] 


Johnson v. Farmer, (Cal. App.) 107 P. (2d) 
959, was an action by Johnson against 
Farmer and others to enjoin the defendants 
from selling photo-engravings below cost 


‘of production under the California Unfair 


Practices Act. The court below found 


“that the defendants, for the purpose of injur- 
ing the plaintiff, had manufactured and sold 
certain cuts for less than their cost of pro- 
duction and that on numerous occasions the 
defendants had sold cuts and plates at prices 


below their cost to the defendants, ‘which cost 
is and was in accordance with the Standard 
Scale for Photo-Engravers Form H, dated 
August 1, 1932,’”’ 


and entered judgment accordingly for the 
plaintiff, granting him an injunction 


“enjoining the defendant from selling, for the 
purpose of injuring the plaintiff, any cut for 
less than its cost of production, as defined in- 
the Unfair Practices Act, and specifically en- 
joining the defendants from selling for the 
purpose of injuring the plaintiff any cut or 
product manufactured or produced in the photo- 
engraving business ‘at a price or charge less 
than computed from and designated by the 
Standard Scale for Photo-Engravers Form H, 
dated August 1, 1932.’ ’’ 


Discussing Section 5 of said Act, from 
which the Wyoming Law in that particular 
and in general was taken, the court said: 


“Section 5 of the Unfair Practices Act pro- 
vides that where the particular trade or industry 
in question has an established cost survey for 
the locality in which the offense is claimed to 
have been committed, this cost survey shall 
be deemed competent evidence in proving the 
costs of the person or firm complained against. 
The respondent’s exhibit 1, the ‘Standard 
Scale’ above referred to, was admitted into 
evidence as such a cost survey, over the objec- 
tion of the appellants. The importance and 
weight given to this scale is shown by the 
facts that the appellants were specifically found 
to have sold cuts for less than the cost of 
production, being the prices named in this sched- 
ule, and that they were enjoined from selling 
such cuts at prices or charges less than those 
designated therein. It appears that this scale, 
exhibit 1, was prepared by the American Photo- 
Engravers Association in 1932 from records 
obtained from that industry thorughout the 
entire United States. The respondent argues 
that, since Santa Ana is in the United States, 
this scale is the cost survey for that locality 
within the meaning of section 5 of the Unfair 
Practice Act; that it was used by both respond-. 
ent and appellants ‘in pricing their products’; 
and that ‘since the trial court did adopt the 
scale and make it a part of its judgment, it. 
must have found that such survey represented 
the costs of these defendants.’ Assuming that 
this was an average cost survey for all of the 
United States it may well be questioned whether 
it could be deemed competent evidence in prov- 
ing costs of a particular firm in one particular 
community, under the provisions of section 5 of 
the Unfair Practice Act. Be that .as it may, 
the scale itself indicates that it was not pre- 
pared, intended or established as a cost survey.” 


On the same subject the court also said: 


“Tt is obvious that this scale, exhibit 1, should 
not have been admitted as a cost survey and 
that, in itself, it is not sufficient to prove the 
cost of production to the appellants of the cuts 
sold by them. The respondent argues that it 
is immaterial in this case whether or not this 
scale, exhibit 1, is actually a cost survey since 
other evidence which was introduced shows that 
this scale ‘represents the cost to these defend- 
ants.’ After a diligent search we are unable to 
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find any such evidence in the record. Not only 
does it clearly appear that this scale has nothing 
to do with the appellants’ cost of production, 
but we can find no evidence in the record show- 
ing what these costs were, and there is no 
finding as to what they were except the un- 
supported finding that the scale, exhibit 1, 
designated such costs.”’ 


The judgment of the trial court was re- 
versed. 


[Meaning of “Established Cost Survey’] 


Chapter 73, Laws 1937, contains no defi- 
nition of the phrase “established cost sur- 
vey,” and just what ultimate meaning will 
be ascribed to it by the courts is not now 
precisely clear. The word “established,” as 
“usually understood, means settled, fixed, 
confirmed.” Swit v. State, 30 Tex. App. 319, 
322, 17 S. W. 458; 15 Words & Phrases 
(permanent edition) 172. By the use of this 
word “established” before the words “cost 
survey,” it would seem that the legislature 
meant a cost survey that is generally rec- 
ognized by those engaged in the trade or 
industry covered by such cost survey as 
being accurate and reliable. Where there 
are different phases of a general trade or 
industry, such survey should deal with the 
particular one involved in the investigation. 
Shortly stated, it would appear that before 
a cost survey should be “deemed compe- 
tent evidence” in proving the costs of a 
defendant under said Chapter 73, supra, it 
should be shown that such survey is gen- 
erally accepted as truly reflecting the cost 
of doing business for such trade or industry 
or the particular phase thereof involved in 
the locality or vicinity where the defendant 
is carrying on his business. 


[Characteristics Necessary] 


The School of Business of the University 
of Chicago’s publication “Cost Under the 
Unfair Practices Acts,” by Robert Tannen- 
baum of the Oklahoma Agricultural and 
Mechanical College, adapting material taken 
from the brochure “The Cost Principle in 
Minimum Price Regulation” by Professor 
Herbert .F. Taggart, Associate Professor of 
Accounting in the University of Michigan, 
concerning the “Established Cost Survey” 
appearing in the statutes of the several 
states, the parent thereof being the Califor- 
nia Unfair Practices Act already mentioned, 
indicates that a cost survey, to be of sub- 
stantial value, should “probably have the 
following characteristics”: 

“1. The information on which it is based 
should be collected in such a way that there is 


no possibility of juggling or tampering to obtain 
a result desired by the trade groups. 


a) The reports from individual members of 
the trade must be prepared by them or their 
own accountants, 
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and other things. 


b) They must be sworn or otherwise certified _ 
as correct. 

c) They must be received and compiled by 
some agency which is unquestionably unbiased. 

d) The questionnaires and instructions used 
for obtaining the information must be drawn 
so as to exclude bias in any direction and so 
as to insure maximum comparability and repre- 
sentativeness of results. 

e) They must be made available to every 
known member of the trade or industry in the 
locality to be covered. 

f) Every return from the questionnaire must 
be utilized in the compiled results, or the rea- 
sons for its exclusion must be thoroughly ex- 
plained. 

2. The returns from the questionnaire must 
be sufficiently numerous and sufficiently varied 
as to guarantee that the result is a representa- 
tive cross section of the trade or industry in the 
area covered. The representation must be ade- 
quate numerically and from the standpoints of 
geographical location within the area, size of 
enterprise, and economic characteristics of the 
enterprise. 

3. The compilations and computations of cost 
data must be done by the most accepted statis- 
tical and accounting techniques. 

4. The survey report should exhibit clearly 
the methods used in accumulating and manipu- 
lating the data, the nature of the cost items and 
statistical measures used, and the resulting 
figures.”’ 


It may well be that some of these suggested 
requirements above delineated are unneces- 
sary. But we are not inclined to think that 
the legislature, having regard to the exist- 
ing state of the law, and with which it is 
charged with notice, as we have seen, in- 
tended by the use of the words “established - 
cost survey” that a biased, incomplete and 
self-serving statement of costs made with 
the idea of furnishing evidence in litigation 
then in contemplation, could be submitted 
as an “established cost survey,” and given 
credence by an impartial court of justice. 


[Plaintiff's Survey Not Acceptable] 


Without presenting more authorities and 
material touching the matter, it is plain, we 
think, that the cost survey relied upon by 
the plaintiff in this case at bar quite fails to 
be such an “established cost survey” as is 
contemplated by Chapter 73, Laws of 1937 
aforesaid. The so-called “established cost 
survey” was undoubtedly made, and the re- 
sults compiled, not by an unbiased agency, 
but by the plaintiff itself in these very law 
suits, and looking to their institution and 
successful prosecution. Some of the ques- 
tionnaires returned were incomplete. They 
included, too, business operations not in- 
volved in the pleadings, such as sales of 
tires and tubes, solvent fluid, auto accesso- 
ries, motor oils, grease, and service work, 
No attempt seems to 
have been made to allocate costs to the sale 
of gasoline, the only article involved in the 


~ 


ieee 


PUKE Pee tek 
vn 


MN — - 


ee CREE nN ee ieee ee eee eet 


ee Court Decisions 
Civic Assn. of Wyoming v. Railway Motor Fuels, Inc. et al. 


pleadings. As a matter of fact, the word 
“gasoline” does not seem to appear in any 
of the returned questionnaires. The ques- 
tionnaires aforesaid were made and returned 
by the parties, some of whom were inter- 
ested in the plaintiff as members thereof, 
and to whom they paid dues for such mem- 
bership privileges. They could hardly be 
regarded as unbiased sources of information 
under such circumstances. It appears also 
by the record that these questionnaires 
were not verified, or even signed, by the 
parties returning them. _~— 

The record before us establishes also that 
the defendants conducted their business as 
a peculiar combination of retail and whole- 


‘sale sales. They had an operating contract 


peculiar to themselves, which had the effect 
of materially reducing overhead costs. It 
would appear further from the record that 
only two of the questionnaire returns were 
made by parties who were engaged in busi- 
nesses even resembling that of defendants. 


[Basis of Survey] 


So far as the wholesale questionnaires 
were concerned, it is evident that of the 
fourteen survey questionnaires distributed, 
only one-half of these were “acceptable,” 
and what is meant by the term “acceptable” 
as hereinabove pointed out, is not explained. 
Further, it appears that the “established 
cost survey” touching the wholesale phase 
of gasoline selling is based on the returned 
questionnaires of only four concerns. An 
examination of these four shows that only 
one of them is filled out with any degree of 
completeness. 


Mr. Cromer, the agent of the plaintiff, | 


who was assigned the task of obtaining the 
questionnaires, admitted that this was the 
first “survey” he had ever undertaken deal- 
ing with the petroleum industry. Many of 
the parties returning the questionnaires pur- 
chased their gasoline at tank wagon prices 
and did not buy on the basis of car-load 
lots or directly from a refinery on the out- 


skirts of the city of Cheyenne, as did the. 


defendants, and as we conceive they had a 
perfect right to do. The parties last men- 
tioned also proved by the testimony of a 
C. P. A. that as a result of his examination 
of their records, they had made a profit on 
gasoline sales during the period involved in 
the pleadings in these cases. It may be 
here noted that the trial court in the Eck- 
dahl case, supra, found that the defendant 
had “made money on the entire transac- 
tion” and that conclusion was upheld in this 
court as against the contention of plaintiff 
that the provisions of Chapter 73, Laws of 
1937, had been transgressed. 
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[“Wholesale” Case] 


Relative to the wholesale case, it may be 
observed that under the ruling of the Cali- 
fornia case of Green v. Grimes-Stassforth 
Stationery Co., infra—a ruling which to us 
seems logical—the plaintiffs’ petition did 
not negative the provision in the statute 


“After making allowance for difference, if 
any, in the grade or quality, quantity, and in 
the actual cost of transportation from the point 
of production, if a raw product or commodity, 
or from the point of manufacture if a manu- 
factured product or commodity.’’ 


The ruling in Green v. Grimes-Stassforth 
Stationery Co., 39 Cal. App. (2d) 52, 102 P. 
(2d) 452, under the California Unfair Prac- 
tices Act, was that: 


“The complaint fails to allege that the re- 
spondents sold to other dealers in the same 
quantities as are here involved at a discount, 
and fails to allege that the price differences 
which are alleged were not based on differences 
in grade, quality or quantity. This was an 
essential allegation. Where a party relies for 
recovery upon a purely statutory liability it is 
indispensable that he plead facts demonstrat- 
ing his right to recover under the statute. The 
complaint must plead every fact which is essen- 
tial to the cause of action under the statute. 
Where a party relies on a statute which con- 
tains a limitation in the clause creating and 
defining the liability, as here, such limitation 
must be negatived in the complaint. These 
principles supported by authorities from many 
states are fully set forth in 49 Corpus Juris, 
sections 167 and 169, pages 151 and 153.” 


This ruling the plaintiff, to all intents and 
purposes, conceded as good law and should 
have been followed in order to state a cause 
of action, for it sought from the district 
court the right to amend its pleading, but 
delayed doing so until just before ‘the plain- 
tiff rested its case. This request was denied 
by the trial court. The granting of this 
request was discretionary with’ the judge 
who tried this litigation. 49 C. J. 481, Sec- 
tion 613 and cases cited. There was no 
abuse of discretion shown, as it is apparent 
from the records that the Willys Service 
Garage had quit business at the time these 
cases were tried. It is indicated in 32 C. J. 
76, Sec. 63, that 


“It has been said that equity acts in the 
present tense, and that relief is dependent upon 
present and future conditions rather than solely 
on those existing when the suit was brought. 
Hence, although the bill may state good grounds 
for the granting of an injunction, where events 
occur after the filing of the bill which render 
an injunction unnecessary or ineffectual, it will 
ordinarily be refused.’’ 


See cases in support of the text as given 
in notes. In addition, it may be observed 
also that the factual finding of the district 
court was against plaintiff on this phase of 
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the litigation, and in our judgment there 
was substantial evidence to support it, as 
above pointed out. 


[Purpose of Statute] 


The purpose of the legislature in passing 
the statute here involved may not, in fair- 
ness to all parties concerned, be overlooked, 
viz., Section 12 of Chapter 73, supra. In 
that section the language 1s: 

“The Legislature declares that the purpose 
of this Act is to safeguard the public against 
the creation or perpetuation of monopolies and 
to foster and encourage competition, by pro- 
hibiting unfair and discriminatory practices by 
which fair and honest competition is destroyed 
or prevented. This Act shall be literally con- 
strued that its beneficial purposes may be sub- 
served.”’ 


The word “literally” is obviously a mistake, 
as the context shows that it should be “lib- 
erally.” The same mistake appeared in the 
parent California law, and the draftsman 
for the Wyoming legislative bill copied the 
statute somewhat too accurately. In this 
connection the pertinent remark of the Su- 
preme Court of Washington in State v. Sut- 
ton, supra, quoted above, may here again be 
recalled; 

“Manifestly, the declared purpose of the act 
might not be served by the establishment of 
prices at which all dealers must sell certain 
commodities,’’ . 


in aid of the trial court’s judgment in the 
cases at bar, in addition to the other matters 
mentioned above. The argument of plain- 
tiff in claiming that the defendants were 
bound by the so-called “established cost 
survey” discussed above might very well 
lead to a disregard of that important pur- 
pose. 

Referring to the anti-trust and monopoly 
laws of Congress, Franklin D. Jones’ book 
“Trade Association Activities and the Law” 
published as far back as 1922, uses this 
language: 

“The instant the cost system is abused, the 
instant it ceases to reflect actual individual cost, 
it in spirit violates the law and may easily 
actually violate it. That there is need for cau- 
tion in the use of a cost accounting system is 
shown by the fact that a civil proceeding has 
been brought and a consent decree entered 
against the members of one association because 
of the use of arbitrary and fictitious schedules 
of cost. In several other proceedings, the gov- 
ernment alleges uniform cost accounting systems 
have been employed as part of a general scheme 
to restrain trade. A criminal proceeding is 
pending against another, one of the charges in 


the indictment being the alleged improper use 
of a uniform cost accounting system. If the 
association goes beyond general educational 
work designed to secure the general installation 
of a cost system in the industry and gathers, 
compiles and publishes cost data from its mem- 
bers, the law can be very easily violated.” 


[Evidence in Support of Trial Court] 


Finally, the trial court made its factual 
findings in the several cases at bar against 
the plaintiff, as hereinbefore described. After 
a careful and extensive examination of the 
record, our conclusion is that there is ample 
evidence to support these findings and the 
judgment entered thereon. The district 
court saw and heard the witnesses and had; 
the authority to give credence to them as it’ 
saw fit. 


There were other points urged in the 
briefs and on the hearing in these cases, 
but as we view the record sufficient has been 
said to properly dispose of this litigation 
without further extending. this opinion. 


[Cost of Abstract] 


However, there is a matter which should 
be considered before closing this discussion 
of the cases at bar. The abstract of record 
prepared by plaintiff in these cases is ex- 
tremely defective, when viewed in the light 
of our Rule 37. It contains no narrative 
form of the testimony in the case; it does 
not accurately describe the judgments un- 
der review; it contains conclusions of coun- 
sel as to the effect of the testimony, and it 
does not “show the evidence essential to 
give this court jurisdiction,” such as the 
notice of appeal and the service thereof. 
Counsel for respondents was obliged to fur- 
nish a supplemental abstract to present in 
abstract form some of these deficiencies. 
We are inclined to think that, therefore, in 
justice to all concerned, the cost of the sup- 
plemental abstract must be taxed against 
the appellants in addition to the usual taxa- 
tion of costs against the unsuccessful party 
in this court. Rule 37 of this court; Simp- 
son v. Building & Loan Association, 45 Wyo. 
425, 19 P. (2d) 958; Fryer v. Campbell, 46 
Wyo. 491, 28° P. (2d) 475; Scott v. Ward, 
49 Wyo. 243, 54 P. (2d) 805. 


[Conclusion] 


It-results that the judgment of the dis- 
trict court of Laramie County should be 
and it is affirmed. 


KIMBALL and BLUME, JJ., concur. 
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[] 56,146] _ United States of America v. Heating, Piping & Air Conditioning Con- 
tractors Association of Southern California, Local Union No. 250 United Association, 
Plumbers & Steam Fitters of the United States and Canada. American Engineers & Con- 
tractors, Ltd, H. G. C Co., Inc., Johnston & Washer, Inc., Hickman Brothers, Inc., 
Lohman Bros., Inc., F. D. Reed Piumbing Co., Ltd., Younger & Fellows, Ltd., H. S. 
McClelland, Inc., Munger -& Munger, Inc., E. O. Nay Co., Inc., Clyde L. Stoneman, 
A. A. Orr, William Flood, E. A. Cheeseboro, J. D. Owen, George E. Damon, Harry Curry, 
O. P. Heximer, L. S. Berray, J. M. Moriarty, Charles W. Ballwey, Frank J. White, B. K. 
Stoneman, A. D. Felthouse. Jacob Herman, F. D. Reed, Frank Washer, James A. Yale, 
J. L. Douglass, Henry G. Cary, J. L. Kroeger, E. R. Jordan. Roy R. Munger, Edward 
Roeth, Jefferson H. Stockton, Paul J. Smith, C. T. Newman, Charles B. Swank, Eric W. 
Brown, Terry E. Hickman, Claude Hickman, Clyde Hickman, Loy F. Johnston, John T. 
Lohman, Louis C. Breer, Rowland L. Lohman, F. L. Fidel. William Ray Younger, Edwin 
W. Fellows, H. S. McClelland, F. B. Gardner, Edward O. Nay, Jr., Kenneth C. Hollo- 
way, George E. Howe, Earl V. Ike, E. H. Martin, J. C. McInturff, E. H. Ming, H. E. 
Murray, William N. Nies, Otto E. Ross, F. C. Schilling, E. Willardson. 


_ United States District Court for the Southern District of California, Central Division. 
Civil Action No. 1642-Y. July 10,1941: 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act, enjoining defendants from acts restraining interstate trade and commerce 
in heating, piping, ventilating, and air conditioning equipment. Among the practices 
forbidden by the decree are: inducing manufacturers and distributors to refuse to sell 
equipment to certain contractors; withholding or threatening to withhold union labor 
from any contractor; inducing discrimination by authorities awarding contracts; refusing 
to bid, comparing bids or otherwise attempting to limit competition; and coercing any 
manufacturer or distributor, or holding any conference of competitors, for the purpose of 
carrying out any of the prohibited activities. 


Joseph K. Horton, Attorney for Defendants Heating, Piping & Air Conditioning 
Contractors Association of Southern California; American Engineers & Contractors, Ltd.; 
H. G. Cary Co., Inc.; Hickman Brothers, Inc.; Johnston & Washer, Inc.; Lohman Bros., 
Inc.; F. D. Reed Plumbing Co., Ltd.; Younger & Fellows, Ltd.; Munger & Munger, Inc.; 
E. O. Nay Co., Inc.; J. M. Moriarity; Charles W. Ballwey; Frank J. White; B. K. Stone- 
man; A. D. Felthouse; Jacob Herman; F. D. Reed; Frank Washer; James A. Yale; 
J. L. Douglass; Henry G. Cary; J. L. Kroeger; E. R. Jordon; Roy R. Munger; Edward 
Roeth; Jefferson H. Stockton; Paul J. Smith; C. T. Newman; Charles B. Swank; Eric 
W. Brown; Tarry E. Hickman; Claude Hickman; Clyde Hickman; Loy F. Johnston; 
John T. Lohman; Louis C. Breer; Rowland L. Lohman; F. L. Fidel; William Ray 
Younger; Edwin W. Fellows; Edward O. Nay, Jr.; Kenneth C. Holloway; George E. 
Howe; Earl V. Ike; E. H. Martin; J. C. McInturff; E. H. Ming; H. E. Murray; William 
N. Nies; Otto E. Ross; F. C. Schilling; E. Willardson. 


A. M. Smith, Attorney for Defendants H. S. McClelland, Inc.; H. S. McClelland; 
F. B. Gardner. 


Otto J. Emme, John J. Irwin, Attorneys for Defendants Local Union No. 250 
United Association, Plumbers and Steam Fitters of the United States and Canada; Clyde 


-L. Stoneman; A. A. Orr; William Flood; E. A. Cheeseboro; J. D. Owen; George E. 


Damon; Harry Curry; O. P. Heximer; L. S. Berray. 


Tom C. Clark, Alfred C. Ackerson, James E. Harrington, Special Assistants to the 
Attorney General; Wm. Fleet Palmer, United States Attorney, for the Complainant. 


Before YANKWICH, District Judge. 


Consent Decree 


Yanxkwicu, D. J.: This cause coming on 
to be heard on the 10th day of July, 1941 
and the defendants having waived process 
and service and having appeared herein; 

It appears to the Court that the defend- 
ants have asserted and do assert their inno- 
cence of any violation of law, but have 
consented in writing to the making and 
entering of this decree upon condition that 


neither such consent nor this decree shall 
be evidence, admission, or adjudication that 
the defendants have violated any law of 
the United States; 

And it appearing by virtue of the attached 
consents of said defendants, and the accept- 
ance of the same by the plaintiff, [that] it 
is unnecessary to proceed with the trial of 
the action or to take testimony therein or 
that any adjudication be made of the facts; 
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Now, therefore, before any testimony 
has been taken and without any findings 
of fact and upon the consent of all the 
parties hereto, it is hereby 


ORpDERED, ADJUDGED and DeEcREED as fol- 
lows: 


[Jurisdiction of Court] 


(1) That the Court has jurisdiction of 
the subject matter herein and of all the 
parties hereto, for the purposes of this 
decree and the proceedings for enforce- 
ment thereof, and that the complaint states 
a cause of action against the defendants 
under the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and 
Commerce against Unlawful Restraints and 
Monopolies,” and acts amendatory thereof 
and supplemental thereto. 


[Injunction Granted] 


(2) That the defendants, and each of 
them, and all of their respective successors, 
officers, directors, agents, servants, em- 
ployees, and all persons acting or author- 
ized to act on behalf of the defendants, 
their successors, or any of them, be, and 
they hereby are, perpetually enjoined and 
restrained from carrying out, or continu- 
ing directly or indirectly, expressly or im- 
pliedly, any combination or conspiracy to 
restrain interstate, trade and commerce in 
heating, piping, ventilating, and air con- 
ditioning equipment and materials in vio- 
lation of the Federal antitrust laws as 
alleged in the complaint herein, and from 
entering into or carrying out by any means 
whatsoever any combination or conspiracy 
of like character or effect, and more par- 
ticularly (but the enumeration following 
shall not detract from the inclusiveness of 
the foregoing) from combining, conspiring, 
or agreeing among themselves or with 
others to engage in any of the following 
specified acts or practices: 


[Sales Practices] 


(a) seeking to induce, or inducing, influenc- 
ing, or preventing manufacturers, jobbers, 
wholesalers, or distributors of heating, piping, 
ventilating, or air conditioning equipment and 
materials or their agents or representatives, by 
threats of boycott, promises, or otherwise, to 
refuse to sell such equipment and materials to 
any contractor or sub-contractor, or to discrimi- 
nate in the conditions of sale with reference 
thereto; 


[Withholding Union Labor] 


(b) agreeing to withhold, or withholding, or 
inducing, or seeking to induce, any labor union 
to withhold union labor from any contractor 
or sub-contractor who is abie and willing to 
comply with and abide by union requirements 
concerning wages, hours, working conditions 
and collective bargaining. Any existing contract 
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or agreement among the defendants shall be 
null and void to the extent that it conflicts with 
the provisions of this decree; 


(c) influencing, by promises, threats of dis- 
crimination or boycott, or otherwise, general 
contractors or other awarding authorities to 
discriminate against any contractor or sub-con- 
tractor in requests for bids, acceptance of bids, 
or letting of contracts for the furnishing and 
installing of heating, piping, ventilating, and 
air conditioning equipment; 

(d) threatening to withhold, or withholding, 
union labor from any contractor or sub-con- 
tractor, or otherwise discriminating, or threaten- 
ing to discriminate, in the furnishing of union 
labor, for the purpose of inducing such con- 
tractor or sub-contractor to carry out the policies 
of, or cooperate with, or join any association 
or group of contractors or sub-contractors; 


(e) threatening to withhold, or withholding, 
union labor from any contractor or sub-con- 
tractor, or otherwise discriminating, or threaten- 
ing to discriminate, in the furnishing of union 
labor, for the purpose of giving any group of 
contractors or sub-contractors an unfair com- 
petitive advantage over such contractor or sub- 
contractor; 


[Bidding Practices] 


(f) refusing to participate in bids for, or per- 
form work on, contracts requiring the furnishing 
or installation of heating, piping, ventilating, 
or air conditioning equipment and materials 
with any contractor or sub-contractor, or other- 
wise discriminating against competitors for the 
purpose, or with the effect of restraining such 
competitors in engaging in the heating, piping, 
ventilating, or air conditioning contracting 
business; 


(g) adding to any bid submitted by the de- 
fendants, or any of them, any sum or amount, 
whether the same be a. percentage of said bid 
price, or otherwise; provided that this sub- 
paragraph shall not prohibit the assessing or 
collecting of association dues on the basis of the 
volume of business done by the respective 
members; 


(h) creating, operating, or participating in 
the operation of any association or other group 
of heating, piping, ventilating or air condi- 
tioning contractors maintaining a bid deposi- 
tory, or common agency, for the deposit of 
bids, or similar device, designed to, or having 
the effect of, arbitrarily maintaining, fixing, 
or stabilizing the prices for furnishing or in- 
stalling heating, piping, ventilating, or air 
conditioning equipment and materials, or limit- 
ing competition in bidding on contracts requir- 
ing furnishing or installing of such equipment 
and materials; 


(i) comparing bids requested by, or to be 
submitted to, general contractors or others prior 
to the submission thereof; 


[Right to Resign] 


(j) réstraining the right of any member of the 
defendant association or similar organization to 
resign his or its membership upon reasonable 
written notice not to exceed thirty days and 
upon payment of dues accrued on work done 
to date of resignation, 
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[Additional Prohibited Practices] 
(3) Defendants, their «officers, directors, 


agents, and employees, their successors, and - 


all persons acting under, through or for 
defendants or their successors, or any of 
them, be, and they are, hereby individually 
and perpetually enjoined and restrained 
from engaging in any of the following spe- 
cific acts and practices: 

(a) coercing or restraining a manufacturer or 
distributor of heating, piping, ventilating, or 
air conditioning equipment or general building 
contractor for the purpose of cooperating in 
earrying out any of the activities prohibited in 
paragraph 2 hereof; 

(b) sponsoring, calling, holding, or participat- 
ing in any meeting or conference of competitors 
held for the purpose of raising, lowering, fixing, 
establishing, maintaining or stabilizing prices to 
be-charged for furnishing and installing heat- 
ing, piping, ventilating and air conditioning 
equipment; 

(c) sponsoring, calling, holding, or partici- 
pating in any meeting or conference of com- 
petitors held for the purpose of cooperating in 
carrying out any of the activities prohibited by 
paragraph 2 hereof. 


[Scope of Injunction] 


(4) That nothing contained in this de- 
cree shall prohibit any agreement which is 
specifically authorized by an Act of Con- 
gress, nor is it to be construed to affect 
relations which otherwise are lawful be- 
tween a defendant (except the defendant 


association), its officers, employees, or 
agents, or its subsidiaries. 


[Access to Records] 


(5) That for the purpose of securing 
compliance with this decree, duly author- 
ized representatives of the Department of 
Justice shall, upon written request of the 
Attorney General or an Assistant Attorney 
General, be permitted access within the 
office hours of the defendants and upon 
reasonable notice to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the pos- 
session or control of defendants relating to 
any of the matters contained in this decree; 
that any authorized representative of the 
Department of Justice shall, subject to the 
reasonable convenience of the defendants, be 
permitted to interview officers or employees 
of the defendants without interference, re- 
straint, or limitation by defendants, relating 
to any of the matters contained in this 
decree; provided, however, that. any such 
officer or employee may have counsel pres- 
ent at such interview. 


[Retention of Jurisdiction] 


(6) That the jurisdiction of this case be, 
and it is hereby, retained, for the purpose 
of enforcing, enlarging or modifying the 
terms of this decree upon the application 
of plaintiff, or any of the defendants. 


[7 56,147] United States of America v. Kearney & Trecker Corporation, Brown & 
Sharpe Manufacturing Company, and The Cincinnati Milling Machine Company. 


United States District Court for the Northern District of Illinois, Eastern Division, 


Civil Action No. 3337. August 22, 1941. 


Upon consent of all parties a final decree is entered in proceedings under the Sherman 
Anti-Trust Act, requiring defendant manufacturers to divest themselves of all rights in a 
patent covering a milling machine spindle and tool, and to transfer all rights thereunder to 
the public without payment of any compensation therefor. 


Daniel B. Britt, Special Assistant to the Attorney General, Lyle L. Jones, Jr., and 
Robert Diller, Special Attorneys, J. Albert Woll, United States Attorney, and Thurman 
Arnold, Assistant Attorney General, Attorneys for the Plaintiff. 


Lines, Spooner and Quarles, by Louis Quarles, Attorneys for Kearney & Trecker 


Corporation. 


Swan, Keeney & Smith, by Eugene J. Phillips, Attorneys for Brown & Sharpe Manu- 


facturing Company. 


Winston, Strawn & Shaw, by Walter H. Jacobs, Attorneys for The Cincinnati Milling 


Machine Company. 
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Final Decree 


SULLIVAN, J.: The plaintiff, United States 
of America, having filed its complaint herein 
on August 22, 1941, all the defendants having 
appeared and severally filed their answers 
to such complaint denying the substantive 
allegations thereof; all parties hereto by 
their respective attorneys herein having 
severally consented to the entry of this final 
decree herein without trial or adjudication 
of any: issue of fact or law herein and with- 
out admission by any party in respect of 
any such issue; 

Now, Therefore, before any testimony 
has been taken herein and without trial or 
adjudication of any issue of fact or law 
herein and upon consent of all parties here- 
to, it is hereby 

Ordered, Adjudged and Decreed, as fol- 
lows: 


[Jurisdiction of Court] 


I. That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce against 
Unlawful Restraints and Monopolies,’ and 
the acts amendatory thereof and supple- 
mental thereto. 

[Issuance of Patent] 


II. United States Letters Patent No. 
1,794,361 was duly issued on March 3, 1931 
to the defendants, Kearney & Trecker Cor- 
poration, Brown & Sharpe Manufacturing 
Company, and The Cincinnati Milling Ma- 
chine Company, as assignees, and covers 
five (5) claims on a “milling machine spin- 
dle and tool.” 


[Patent Rights Divested] 


III. The defendants, Kearney & Trecker 
Corporation, Brown & Sharpe Manufactur- 
ing Company, and The Cincinnati Milling 
Machine Company, -and each of them, their 
officers, managers, directors, agents and 
employees, and all persons acting under, 
through, or for them or any of them, be 
and they are hereby ordered to divest them- 
selves of all right, title and interest in and 
to said United States Letters Patent 
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ever, > that 


1,794,361, and forthwith to take such steps 
as may be necessary to dedicate, transfer, 
and assign said Letters Patent and all rights 
thereunder to the public (including said de- 
fendants), without the payment of royalties 
or other compensation whatever therefor. 


[Inspection of Records] 


IV. For the purpose of securing com- 
pliance with this decree, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
consent of the Attorney General or an As- 
sistant Attorney General, and on reasonable 
notice to the defendants made at the princi- 
pal office of the defendants, be permitted, 
subject to any legally recognized privilege 
(1) access, during the office hours of the 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of the defendants, relating 
to any matters contained in this decree, (2) 
subject to the reasonable convenience of the 
defendants and without restraint or inter- 
ference from them, to interview officers and 
employees of the defendants, who may have 
counsel present, regarding any such mat- 
ters, and (3) the defendants, on such re- 
quest, shall submit such reports in respect 
of any such matters as may from time to 
time be reasonably necessary for the proper 
enforcement of this decree; provided, how- 
information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 


-than a duly authorized representative of the 


Department of Justice except in the course 
of legal proceedings for the purpose-of sé- 
curing compliance with this decree in which 
the United States is a party or as otherwise 
required by law. 


[Jurisdiction Retained] 


V. Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 
ties to this decree to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
decree, for the modification thereof and en- 
forcement of compliance therewith and for 
the punishment of violations -thereof, 
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[56,148] Barber Asphalt Corporation and Johnson-March Corporation, Plaintiff- 
Appellants, and Thompson Materials Corporation, Defendant on Counterclaim-Appellant, 
v. La Fera Grecco Contracting Co., Defendant-Appellee, and Stulz-Sickles Co., Inter- 
venor-Appellee. 


United States Circuit Court of Appeals for the Third Circuit. No. 7730. October 
Term, 1940. Filed September 4, 1941. 


On appeal from final judgment of the United States District Court for the District 
of New Jersey. 


Where an injunction in the nature of a final judgment restrained the corporate owner 
from the use of its patent or any other device for the purpose of effecting a monopoly 
in asphaltic materials for curing concrete and the record contained no evidence that the 
corporate owner used any other device than its patent for effecting the monopoly, the 
injunction should be so worded that it may not be applied to any other monopoly than 
that which the corporate owner attempted to effect through its patent. The injunctive 


order was further amended to enjoin the use of the patent “in any manner” for monopo- 


listic purposes. 


George J. Harding, Philadelphia, Pa., for appellants. 
Samuel Ostrolenk, New York City, for appellees. 
Before Biccs, Jones and Goopricu, Circuit Judges. 


Opinion 

Biccs, Circuit Judge: Pursuant to the 
mandate of this court issued after the filing 
of our opinion in the case of Barber Asphalt 
Corporation v. La Fera Grecco Contracting 
Co., 116 F. (2nd) 211, reversing the decision 
of the District Court, 30 F. Supp. 497, the 
court below entered a final judgment on 
April 22, 1941. The plaintiffs appeal from 
that judgment and make three objections 
to it. We are of the opinion that all three 
objections are well taken. 

The appellants point out that the third 
paragraph of the judgment decrees United 
States Letters Patent No. 1,684,671 to be 
valid. Claim 4 was the only claim of the 
patent which the appellants contended was 


infringed by the appellees. As to that part 
of the case which related to patent infringe- 
ment we decided nothing more than that 
claim 4 was invalid for want of invention. 
We will modify the third paragraph of the 
judgment by inserting after the word 
“That” the words “claim 4 of,” and chang- 
ing the word “are” to the word “is.” 
Subparagraph 1 of the sixth paragraph of 
the judgment restrains the appellants from 
“jointly or severally maintaining a limited or 
complete monopoly in asphaltic materials for 
curing concrete by utilizing the Hayden Patent 


No. 1,684,671 or any other device for effecting 
such monopoly; * * *,”’ 


The record contains no evidence that the 
appellants used any other device than the 
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Hayden patent for effecting a monopoly. 
For this reason we conclude that the word 
“unpatented” should be inserted in front of 
the words “asphaltic materials” to the.end 
that the injunction of the judgment may 
not be applied to any other monopoly than 
that which the appellants attempted to 
effect through the Hayden patent. In order 
that the appellants may be enjoined from 
utilization of the Hayden patent to any 
monopolistic end we conclude that the 
phrase “in any manner” should be inserted 
immediately after the number “1,684,671” 


in the subparagraph. The phrase “or any 
other device” appearing in the last line 
should be stricken out. The judgment will 
be modified in these respects. 


As to subparagraph 2 of the sixth para- 
graph the words “under the Hayden Pat- 
ent No. 1,684,671” will be inserted after the 
words “asphaltic materials purchased.” We 
do this so that the injunctive processes of 
the court below shall be restricted to the 
issues which were before it. 


The judgment as modified will be affirmed. 


[1 56,149] Opinion of the Attorney General of Nebraska. 


Filed September 2, 1941. 


Where a retailer has taken advantage of cash discount in purchasing merchandise, 
the cash discount, should be considered in determining the actual cost of the merchandise 
under the Nebraska Unfair Sales Act. Such discount is not considered in determining 


replacement cost. 


[Question] 


Reference is made to your communication 
of recent date wherein you ask whether one 
operating under L. B. 46, adopted by the 
last legislature, may take into consideration 
cash discount in determining his cost. 


[Statutory Defimtion of “Cost to Retailer’ 


Section 2 of the act provides that the term 
“cost to the retailer’ means the “actual 
cost of the merchandise to the retailer,” 
or the replacement cost, whichever _is 
lower. . 


[Allowance of Cash Discount in Determining 
Actual Cost] 


Since where a retailer has purchased 
merchandise and taken advantage of a cash 
discount, the net price, less the discount, 
is his actual cost, it would be our opinion 
that the discount should be considered in 
determining the actual cost. 


[Disallowance of Cash Discount in Determin- 
ug Replacement Cost] 
We doubt, however, whether such a cash 
discount could be taken into consideration 
in determining the replacement cost. 


[1 56,150] United States of America v. Alba Pharmaceutical Company, Inc. (New 
York), The Bayer Company, Inc. (New York), Sterling Products (Incorporated) (Dela- 
ware), Winthrop Chemical Company (Delaware), Albert H. Diebold, and William E. 


Weiss. 


United States District Court for the Southern District of New York. September 


5, 1941. 


In a civil proceeding under the Sherman Anti-Trust Act, a consent decree in the 


nature of a final judgment was entered, declaring contracts entered into by United States 
producers and a German manufacturer of drugs and pharmaceutical products to be 
unlawful under the United States anti-trust laws. The decree enjoined the United States 
producers from further performance of any of the provisions of the contracts and re- 
strained them from combining, conspiring or agreeing with the German manufacturer to 
prevent shipment of drugs and pharmaceutical products into the United States, its ter- 
ritories and possessions, to fix prices in the United States of imported drugs, and to refrain 
from entering into any foreign market. The restraining provision of the decree does not 
prohibit activities by the defendants with governrhental agencies involving national defense. 


Thurman Arnold, Assistant Attorney General, and Edward P. Hodges, Special Assist- 
ant to the Attorney General, for plaintiff. 


Roger, Dye & Hills, John W. Hills, for defendants. 
Before MANDELBAUM, District Judge: 
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U.S. v. Alba Pharmaceutical Co., Inc., et al. 


Final Judgment 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
September 5th, 1941; all the defendants 
having appeared and severally filed their 
answers to such complaint denying the sub- 
stantive allegations thereof; and all parties 
hereto, by their respective attorneys herein, 
having severally consented to the entry of 
this final decree herein without trial and 
without admission by any party in respect 
of any issue; and the complainant having 
moved the Court for this decree; 

NOW, THEREFORE, before any testi- 
mony has been taken herein and upon con- 
sent of all parties hereto, it is hereby 

ORDERED, ADJUDGED AND DE- 
CREED as follows: 


if 


That the Court has jurisdiction of the 
subject-matter of the various contracts 
specified herein and of all the parties 
hereto; that the complaint states a cause of 
action against the defendants under the Act 
of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce 
Against Unlawful Restraints and Mono- 
polies.” 

II 


1. Alba Pharmaceutical Company, Inc., 
a New York corporation, shall be herein- 
after referred to as “Alba”; The Bayer 
Company, Inc., a New York corporation, 
shall be hereinafter referred to as “Bayer”; 
Sterling Products (Incorporated), a Dela- 


ware corporation, shall be hereinafter re- , 


ferred to as “Sterling”; Winthrop Chemical 
Company, a Delaware corporation, shall be 
hereinafter referred to as “Winthrop”; I. G. 
Farbenindustrie Aktiengesellschaft of Frank- 
fort a. Main, Germany, shall be hereinafter 
referred to as “I. G. Farben”; Farben- 
fabriken vorm. Friedr. Bayer & Company 
of Leverkusen, Germany, shall be herein- 
after referred to as “Leverkusen”; Chemosan 
Union A. G. of Vienna, Austria, shall be 
hereinafter referred to as “Chemosan”; 
Chemische-Pharmazeutische A. G. Bad 
Homburg of Frankfort a. Main, Germany, 
shall be hereinafter referred to as “Bad 
Homburg”. Hereinafter I. G. Farben shall 
be taken to include Leverkusen, Chemosan 
and Bad Homburg. 


2. The following contracts and agree- 
ments between the defendants and J. G. 
Farben or Leverkusen or Chemosan or Bad 
Homburg shall be hereinafter collectively 
referred to as “contracts with I. G. Farben”: 


The agreement made April 9, 1923, between 
Leverkusen and Winthrop Chemical Company, 
Inc. (New York) shall be hereinafter referred 
to as the ‘‘Winthrop contract of 1923”; 


The agreement made November 15, 1926, be- 
tween I. G. Farben and Winthrop Chemical 
Company, Inc. (New York) shall be hereinafter 
referred to as the ‘“‘Winthrop contract of 1926’; 

The agreement made October 28, 1920 (con- 
summated November 23, 1920), between Bayer 
and Leverkusen shall be hereinafter referred to 
as the ‘‘Latin American contract’’; 

The undertaking given by Sterling Products 
(Incorporated) (West Virginia) to Leverkusen on 
April 9, 1923, shall be hereinafter referred to as 
the ‘‘Sterling agreement”; 

The agreements dated January 29, 1938, be- 
tween Chemosan and Alba shall be hereinafter 
collectively referred to as the ‘‘Chemosan_con- 
tracts’’; 

The agreement made December 24, 1936, 
between Bad Homburg and Alba shall be herein- 
after referred to as the ‘‘Bad Homburg Con- 
tract of 1926’’: 

The agreement made May 3, 1937, between 
Bad Homburg and Alba shall be hereinafter re- 
ferred to as the ‘‘Bad Homburg contract of 
1937’’. 


3. The term “pharmaceutical products” 
shall mean all products embraced within 
the definition of “said products” in the Win- 
throp contract of 1926. 


III 


1. The Latin American contract dated 
October 28, 1920, between The Bayer Com- 
pany, Inc. and _ Farbenfabriken vorm. 
Friedr. Bayer & Company [I. G. Farben- 
industrie A. G. (its successor)] and all 
agreements amendatory or supplemental 
thereto between said parties are hereby 
adjudged and declared to be unlawful under 
the Anti-Trust Laws of the United States, 
and defendant The Bayer Cémpany, Inc. is 
enjoined and_ restrained, subject to the 
provisions of Paragraph III (2) hereof, from 
the further performance of any of their 
provisions, 


2. The defendant The Bayer Company, 
Inc. is ordered and directed to terminate 
prior to December 31, 1941 all arrangements 
with I. G. Farbenindustrie A. G. and per- 
sons, firms or corporations in the Central 
and South American countries and Mexico 
operating under the direction or control of 
I. G. Farbenindustrie A. G. for the distribu- 
tion of aspirin, aspirin compounds or other 
drug products pursuant to said Latin Amer- 
ican contract as amended or supplemented, 
and prior to such date to surrender any 
and all licenses for the use of trade-marks 
owned or controlled by said I. G. Farben, 
its successors or subsidiaries. 

3. Each of the defendants, and its respec- 
tive successors and subsidiaries, is hereby 
enjoined and restrained from paying any 
royalties or share of the profits pursuant to 
said Latin American contract as amended 
or supplemented. 

4. The Winthrop contract of 1923, the 
Winthrop contract of 1926, the Sterling 
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agreement, the Chemosan contracts and the 
Bad Homburg contracts of 1936 and 1937, 
and any and all agreements amendatory or 
supplemental thereto, are hereby adjudged 
and declared to be unlawful under the 
Anti-Trust Laws of the United States, and 
defendants Alba, Bayer, Sterling and Win- 
throp, and respective successors and sub- 
sidiaries, are hereby enjoined and restrained 
from the further performance of any of 
their provisions. 


5. (A) Each of the defendants Alba, 
Bayer, Sterling and Winthrop, and its re- 
spective successors, subsidiaries, officers 
and employees, is hereby enjoined and re- 
strained from combining, conspiring or 
agreeing with (B) I. G. Farben, its suc- 
cessors or subsidiaries, or (C) any other 
manufacturer of pharmaceutical products 
or other drug products (other than the 
corporations and persons referred to in (A) 
above) to: 


(i) Prevent or restrain shipment or sale to or 
into the United States and its territories and 
possessions of pharmaceutical products or other 
drug products, or to allocate quotas to import- 
ers in said territory; 

(ii) Fix prices or increase the market price 
to be charged in any part of the United States 
by them to others in the sale of any pharma- 
ceutical product or other drug product imported 
into the United States. 

(iii) Withdraw from or refrain from enter- 
ing into any foreign market; provided, however, 
that nothing in this Paragraph III (5) (iii) shall 
prohibit the defendants, their successors and 
subsidiaries, from doing any of the following 
acts in any territory outside the United States, 
its territories and possessions: 

(a) Establishing exclusive agents, resel- 
lers or customers, or terminating such 
arrangements; or (b) securing the manufac- 
ture of their products or any parts thereof, 
or the packing thereof, locally; provided 
that such arrangements do not place the 
defendants under any obligation not to sell 
or not to have their products sold outside 
the area covered by such arrangements, and 
do not involve any agreement to withdraw 
from, or refrain from entering into, any 
foreign market with respect to defendants’ 
products of commercially unlike character 
to those distributed under such arrange- 
ment. 


Provided, however, that nothing con- 
tained in this Section III shall: 


Affect or diminish any right, title or interest 
of said defendants, their successors, subsidiaries 
or assigns, or any of them, in or to or under 
any heretofore acquired and presently existing 
patents, patent applications, patent licenses, 
trade-marks, trade names (such as the name 
“Bayer’’ and the ‘‘Bayer Cross’’ mark and reg- 
istrations thereof), processes or formulae relat- 
ing to the manufacturing, processing, use or sale 
of aspirin, aspirin compounds, pharmaceutical 
or other drug or chemical products, or impair 
any rights or remedies of said defendants, their 
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successors, subsidiaries or assigns, provided by 
statute or convention, and by suits for damages, 
injunction or other remedy with respect to any 
such patents, patent applications, patent li- 
censes or trade-marks, or 

Increase, diminish or affect presently existing 
claims of third parties other than I. G. Farben, 
its successors, subsidiaries or assigns, under 
United States patent license agreements, or 

Affect the validity or enforceability of any 
agreements or covenants by or with any third 
parties other than I. G. Farben, its successors 
or subsidiaries, for the payment of monies, roy- 
alties or profits to any of the defendants, its 
successors, subsidiaries or assigns, in so far 
as such agreements or covenants do not require 
performance by the defendants of acts enjoined 
by this decree, or 

Affect the payment by said defendants, their 
successors, subsidiaries and assigns, of patent 
or license royalties to or for the account of 
individual inventors who presently have a claim 
to such royalties, or 

Restrict any dealings between any or all of 
the defendants, their respective successors, sub- 
sidiaries and assigns, not otherwise in violation 
of the Anti-Trust Laws of the United States, or 

Restrict the right of any of said defendants, 
its successors, subsidiaries and assigns, to select 
its customers and to decline any business, or 
to require any of said defendants, its successors, 
subsidiaries and assigns, to engage in marketing 
programs deemed by it to be commercially dis- 
advantageous (where such forbearance is not 
with the purpose and intent of acting pursuant 
to any restrictions imposed upon the defend- 
ants Alba, Bayer, Sterling, Winthrop, their re- 
spective successors or subsidiaries, pursuant to 
said contracts with I. G. Farben, nor in accord- 
ance with the program of territorial restric- 
tions of said contracts), or to require any of said 
defendants, its successors, subsidiaries and as- 
signs, to infringe any patent, trade-marks or 
trade names, or 

Restrict the defendants, their respective suc- 
cessors, subsidiaries and assigns, from prosecut- 
ing any legal, administrative, or departmental 
proceeding with respect to importation cr ex- 
bie in violation of the law of the United 

ates. 


IV 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an Assist- 
ant Attorney General and on reasonable 
notice to the defendants made to the prin- 
cipal office of the defendants, be permitted, 
subject to any legally recognized privilege, 
(1) access, during the office hours of the 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda and_ other 
records and documents in the possession or 
under the control of the defendants, relat- 
ing to any matters contained in this decree, 
(2) subject to the reasonable convenience 
of the defendants and without restraint or 
interference from them, to interview officers 
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or employees of the defendants, who may 
have counsel present, regarding any such 
matters. The defendants, on such written 
request, shall submit such reports in respect 
of any such matters as may from time to 
time be reasonably necessary for the proper 
enforcement of this decree; provided, how- 
ever, that information obtained by the 
means permitted in this paragraph shall not 


-be divulged by any representative of the 


Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the court 
of legal proceedings for the purpose of 
securing compliance with this decree in 
which the United States is a party or as 
otherwise required by law. 


V 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
decree, for the modification or termination 
of any of the provisions thereof (having 
regard for such laws or regulations of any 
state or country in which the parties bound 
by this decree may be doing business as 
may be relevant), for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


VI 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, 
subsidiaries, officers or employees in good 
faith and within the fair intendment of the 
letter of the Attorney General of the United 
States to the General Counsel of the Office 
of Production Management, dated April 29, 
1941 (a copy of which is attached hereto 
as Exhibit ‘A”), or with any amendment 
or amplification thereof by the Attorney 
General, or in accordance with any arrange- 
ment of similar character between the Attor- 
ney General and any National Defense 
Agency in effect at the time, provided such 
letter or arrangement has not at the time of 
such action been withdrawn or cancelled 
with respect thereto. 


VII 


This decree shall have no effect with re- 
spect to operations or activities wherever 
performed, authorized or permitted by the 
Act of Congress of April 10, 1918, com- 
monly called the Webb-Pomerene Act, or 
by acts amendatory thereto. 


its successors, ' 


EXHIBIT “A” 
April 29, 1941. 
John Lord O’Brien, Esquire, 
General Counsel, Office of 
Production Management, 
Washington, D, C. 


Dear John: 


The marshaling of the nation’s industrial 
assets for a maximum productive effort in the 
national defense will doubtless require the allo- 
cation of orders, the curtailment of some kinds 
of production so as to increase production in 
defense fields, and the establishment of priori- 
ties and price ceilings. Furthermore, many of 
these steps must necessarily affect the produc- 
tion of goods used to satisfy our normal needs, 
as well as the production of materials and im- 
plements used directly in our defense effort. 


Some of these acts if accomplished by private 
contract or arrangement within an industry and 
carried on for private advantage would prob- 
ably constitute violations of the antitrust laws. 
On the other hand, it is obvious that in the pres- 
ent emergency acts performed by industry 
under the direction of public authority, and de- 
signed to promote public interest and not to 
achieve private ends, do not constitute violations 
of the antitrust laws. In these circumstances, 
the Department of Justice recognizes that busi- 
ness interests which are asked to comply with 
public plans for increasing production and pre- 
venting inflation are entitled to the cooperation 
of agencies of the Government in eliminating 
any uncertainties which may exist as to the 
application of the antitrust laws to their ac- 
tivities, 

Accordingly, this Department has formulated 
a policy which it proposes to follow in its rela- 
tions with the Office of Production Management 
and the Office of Price Administration and 
Civilian Supply and with all industries or con- 
tractors acting in compliance with the orders 
or requests of either of these organizations. 
The important points of this policy are: 


Meetings of the industry with the Office of 
Production Management and the Office of Price 
Administration and Civilian Supply’ or their 
representatives are not illegal. Industrial com- 
mittees may be formed at the request of the 
Office of Production Management or the Office 
of Price Administration and Civilian Supply, to 
work with representatives of such offices on 
problems involving defense. There will be noth- 
ing unlawful in the industry cooperating in the 
selection of its representatives or in selecting 
members for committees, or in the activities of 
such committees provided they are kept within 
the scope of this letter. 

Questions as to whether there is need for 
such a committee, and if so, how it shall be 
chosen, and by whom constituted, shall be the 
sole responsibility of the Office of Production 
Management or the Office of Price Administra- 
tion and Civilian Supply. This Department will 
not participate in these decisions beyond the 
suggestion now made that any such committee 
should be generally representative of the entire 
industry and satisfactory to the Office of Pro- 
duction Management or the Office of Price 
Administration and Civilian Supply. 

Each industry committee shall confine itself 
to collecting and analyzing information and 
making recommendations to the Office of Pro- 
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duction Management or the Office of Price Ad- 
ministration and Civilian Supply, and shall not 
undertake to determine policies for the industry, 
nor shall it attempt to compel or to coerce any 
one to comply with any request or order made 
by a public authority. \ 

All requests for action on the part of any 
unit of an industry shall be made to such unit 
by the Office of Production Management or the 
Office of Price Administration and Civilian Sup- 
ply and not by the industry committee. That is 
to say, the function of determining what steps 
should be taken in the public interest should in 
each case be exercised by the public authority 
which may seek the individual or collective ad- 
vice of the industry. But the determination 
shall not be made by the industry itself or by 
its representatives. 

Requests for action within a given field, such 
as the field of allocation of orders, shall be 
made only after the general character of the 
action has been cleared with the Department of 
Justice. If the general plan is approved, there- 
after each request for specific action in carrying 
out such -plan shall be made in writing and 
shall be approved by the office of the General 
Counsel of the Office of Production Management 
or the office of the General Counsel of the Office 
of Price Administration and Civilian Supply, 


but need not be submitted to the Department 
of Justice. In the case of any change in the 
personnel of such offices or if serious practical 
difficulties arise, this latter arrangement may 
be revoked, upon notice from me. 

Acts done in compliance with the specific re- 
quests made by the Office of Production Man- 
agement or the Office of Price Administration 
and Civilian Supply and approved by their 
General Counsel in accordance with the pro- 
cedure described in this letter will not be 
viewed by the Department of Justice as con- 
stituting a violation of the antitrust laws and 
no. prosecutions will be instituted for acts per- 
formed in good faith and within the fair in- 
tendment of instructions given by the Office of 
Production Management or the Office of Price 
Administration and Civilian Supply pursuant to 
this procedure. 

In the case of all plans or procedure, how- 
ever, the Department reserves complete freedom 
to institute civil actions to enjoin the continuing 
of acts or practices found not to be in the public 
interest and persisted in after notice to desist. 

With kind personal regards, 


Sincerely, 


Robert H. Jackson, 
Attorney General. 


({f 56,151] United States of America v. The Bayer Company, Inc. (New York), 
Sterling Products (Incorporated) (Delaware), Albert H. Diebold and William E. Weiss. 


United States District Court for the Southern District of New York. September 


5, 1941. 


In a civil proceeding under the Sherman Act a consent decree in the nature of a final 


judgment was entered declaring contracts entered into by a United States producer and 
a German manufacturer of pharmaceutical products to be unlawful under the United- 
States anti-trust laws. The United States producer was enjoined from carrying out or 
enforcing any of the provisions of the contract and restrained from paying to the German 
manufacturer any royalties or share of profits pursuant to the contracts with respect to 


sales following the effective date of the decree. 


The restraining provision of the decree 


does not prohibit activities with governmental agencies involving national defense. 


Thurman Arnold, Assistant Attorney General, and Edward P. Hodges, Special Assist- 


ant to the Attorney General, for plaintiff. 


Rogers, Dye & Hills, John W. Hills, for defendants. 


Before MANDELBAUM, District Judge. 


Final Judgment 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
September 5th, 1941; all the defendants 
having appeared and severally filed their 
answers to such complaint denying the sub- 
stantive allegations thereof; and all parties 
hereto, by their respective attorneys herein, 
having severally consented to the entry of 
this final decree herein without trial and 
without admission by any party in respect 
of any issue; and the complainant having 
moved the Court for this decree; 


NOW, THEREFORE, before any testi- 
mony has been taken herein and upon con- 
sent of all parties hereto, it is hereby 
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ORDERED, ADJUDGED AND DE- 
CREED as follows: 


I. 


That the Court has jurisdiction of the 
subject-matter of the various contracts 
specified herein and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” 


II. 


1. The Bayer Company, Inc., a New 
York corporation shall be hereinafter re- 
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ferred to as “Bayer”; Sterling Products . 


(Incorporated), a Delaware corporation, 
shall be hereinafter referred to as “Sterling”; 
I. G. Farbenindustrie Aktiengesellschaft of 
Frankfort a. Main, Germany, shall be here- 
inafter referred to as “I. G. Farben”; 
Farbenfabriken vorm. Friedr. Bayer & 
Company of Leverkusen, Germany, shall 
be hereinafter referred to as “Leverkusen.” 


2. The following contracts and agree- 
ments between the defendants and I. G. 
Farben or Leverkusen shall be hereinafter 
collectively referred to as- “contracts with 
I. G. Farben”: 


The agreement made April 9, 1923, between 
Leverkusen and Bayer shall be hereinafter re- 
ferred to as the ‘“‘Bayer contract of 1923’’; 

The agreement made November 15, 1926, be- 
tween I. G. Farben and Bayer shall be here- 
inafter referred to as the ‘‘Bayer contract of 
1926.”” ‘ 


3. The term “pharmaceutical products” 
shall mean all products embraced within 
the definition of “said products” in the 
Bayer contract of 1926. 


oT: 

The Bayer contract of 1923, the Bayer 
contract of 1926, and any and all amend- 
ments or supplements thereto are declared 
and adjudged to be unlawful under the 
Anti-Trust Laws of the United States, and 
the defendants Bayer and Sterling, and their 
respective sticcessors and subsidiaries, or 
any of them, be and they hereby are en- 
joined and restrained from carrying out or 
enforcing any of the aforesaid contracts, or 
any supplements, amendments or modifica- 
tions thereof, or from paying to I. G. 
Farben, its subsidiaries, successors, or as- 
signs, any royalties or share of profits pur- 
suant to said contracts with respect to sales 
following the effective date of this decree. 


Provided, however, that nothing herein 
contained in this Section IIE shall: 


Apply to, sanction or diminish any right, title 
or interest in or to any heretofore acquired 
shares of stock, notes, open accounts or other 
rights or interests in 

The Bayer Company Limited (Canada), 

Bayer Products Limited (England), 

Bayer Pharma (pty.) Limited (Australia), 

Bayer Pharma (Proprietary) Limited 
(South Africa) ; 


Affect any properties, patents, trade-marks or 
other rights or obligations of said companies, 
or sanction or enjoin performance of any con- 
tracts entered into by them; 

Affect in any way the rights or title of the 
defendant Bayer, its successors, subsidiaries or 
assigns, in or to the name ‘‘Bayer’’ and the 
“Bayer Cross’’ mark or registrations thereof, or 

Affect or diminish any right, title or interest 
of said defendants, their successors, subsidiaries 
or assigns, in or to or under any heretofore 
acquired and presently existing patents, patent 
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applications, patent licenses, trade-marks, trade 
names (such as the name ‘Bayer’? and the 
“Bayer Cross’’ mark and registrations thereof), 
processes or formulae relating to the manufac- 
turing, processing, use or sale of aspirin, aspirin 
compounds, pharmaceutical or other drug or 
chemical products, or impair any rights or 
remedies of said defendants, their successors, 
subsidiaries or assigns, provided by statute or 
convention, and by suits for damages, injunction 
or other remedy with respect to any such 
patents, patent applications, patent licenses or 
trade-marks, or 

Increase, diminish or affect presently existing 
claims of third parties other than I. G. Farben, 
its successors, subsidiaries or assigns, under 
United States patent license agreements, or 

Affect the validity or enforceability of any 
agreements or covenants by or with any third 
parties other than I. G. Farben, its successors or 
subsidiaries, for the payment of monies, royal- 
ties or profits to any of the defendants, its suc- 
cessors, subsidiaries or assigns, in so far as such 
agreements or covenants do not require per- 
formance by the defendants of acts enjoined 
by this decree, or 

Affect the payment by said defendants, their 
successors, subsidiaries and assigns, of patent 
or license royalties to or for the account of 
individual inventors who presently have a claim 
to such royalties, or ‘ 

Restrict any dealings between any or’ all of 
the defendants, their respective successors, sub- 
sidiaries and assigns, not otherwise in violation 
of the Anti-Trust Laws of the United States, or 

Restrict the right of any of said defendants, 
its successors, subsidiaries and assigns to select 
its customers and to decline any business, or 
to require any of said defendants, its successors, 
subsidiaries and assigns, to engage in marketing 
programs deemed by it to be commercially 
disadvantageous (where such forbearance is not 
with the purpose and intent of acting pursuant 
to any restrictions imposed upon the defendants 
Bayer and Sterling, their successors or sub- 
sidiaries, pursuant to said contracts with I. G. 
Farben, nor in accordance with the program 
of territorial restrictions of said contracts), or 
to require any of said defendants, its successors, 
subsidiaries and assigns, to infringe any patents, 
trademarks or trade names, or 2 

Restrict the defendants, their successors, sub- 
sidiaries and assigns, from prosecuting any 
legal, administrative, or departmental proceed- 
ing with respect to importation or exportation 
in violation of the law of the United States. 


IV. 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or an Assist- 
ant Attorney: General and on reasonable 
notice to the defendants made to the prin- 
cipal office of the defendants, be permitted, 
subject to any legally recognized privilege, 
(1) access, during the office hours of the 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda and _ other 
records and documents in the possession 
or under the control of the defendants, 
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relating to any matters contained in this 
decree, (2) subject to the reasonable con- 
venience of the defendants and without 
restraint or interference from them, to 
interview officers or employees of-.the de- 
fendants, who may have counsel present, 
regarding any such matters. The defend- 
ants, on such written request, shall submit 
such reports in respect of any such matters 
as may from time to time be reasonably 
necessary for the proper enforcement of 
this decree; provided, however, that infor- 
mation obtained by the means permitted in 
this paragraph shall not be divulged by 
any representative of the Department - of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required 
by law. : 
V. 


Jurisdiction of this cause is retained for 


the purpose of enabling any of the parties 


to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof (having regard for 
such laws or regulations of any state. or 
country in which the parties bound by this 
decree may be doing business as may be 


relevant), for the enforcement of com- 
pliance therewith, and for the punishment 
of violations thereof. 


VI. 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United 
States to the General Counsel of the Office 
of Production Management, dated April 29, 
1941 (a copy of which is attached hereto 
as Exhibit “A”), or with any amendment 
or amplification thereof by the Attorney 
General, or in accordance with any arrange- 
ment of a similar character between the 
Attorney General and any National Defense 
Agency in effect at the time, provided such 
letter or arrangement has not at the time 
of such action been withdrawn or cancelled 
with respect thereto. 


[Exhibit ‘‘A’’ is reproduced in full in U. S. v. 
Alba Pharmaceutical Co., Inc., et al. at J 56,150.] 


VIL. 


This decree shall have no effect with re- 
spect to operations or activities wherever 
performed, authorized of permitted by the 
Act of Congress of April 10, 1918, com- 
monly called the Webb-Pomerene Act, or 
by acts amendatory thereto. 


[f] 56,152] - Carlton Sears, an individual doing business under the firm, name and style 


of Rexall Drug Company; Ralph B. Gillette and William C. Guffey, Co-partners, doing 
business under the firm, name and style of Gillette & Guffey Drugs; John H. McCaughan 
and Sadie Doherty, Co-partners, doing business under the firm, name and style of M. D. 
Pharmacy; George T. Gunstone, an individual doing business under the firm, name and 
style of Central Drug Co.; Mary E. Crombie, an individual doing business under the firm, 
name and style of Crombie’s Pharmacy; and Olympia Drug Company, a corporation, Re- 
spondents, v. Western Thrift Stores of Olympia, Inc., a corporation, and F. L. Bostwick, 
Appellants. 


Supreme Court of Washington. September 12, 1941. No. 28330. En Banc. 


The Washington Fair Trade Act, providing that the producer or owner of a com- 
modity, which bears his trade-mark, brand or name and which is in fair and open compe- 
tition with commodities of the same general class produced by others, may make an 
agreement that the buyer of such commodity will not resell it except at the price stipu- 
lated by the vendor, is a valid exercise of the state’s police power and is not unconstitutional 
as being in direct conflict with Article XII, Section 22, of the Washington Constitution 
prohibiting monopolies and trusts for the purpose of fixing the price of commodities. 
Appellants’ contention that the provisions of the Act making actionable violations of a 
fair trade agreement by one who had knowledge thereof, even though he were not a party 
thereto, authorized arbitrary price fixing in violation of the constitutional prohibition 
against such practices was untenable. 


Where a non-contracting party knowingly and willfully vended a trade-marked article 
below a resale price established by an agreement pursuant to the Washington Fair Trade 
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Act, he committed an act of unfair competition to the owner by exploiting his godd will 
and to the retailer by infringing upon and unfairly taking advantage of his contract. 


L. B. Donley, Aberdeen, Wash., for appellants. 


‘ Caldwell, Lycette & Diamond, John N. Sylvester, Seattle, Wash., and John S. Lynch, 
Jr., Prosecuting Attorney, Olympia, Wash., for respondents. 


Smith Troy, Attorney General, Olympia, Wash., amicus curiae. 


Opinion 
{Nature of Proceeding] 


Stmeson, J.: In this case plaintiffs sought 
to recover damages and fo secure-an injunc- 
tion because of a violation by defendants, of 
the Washington Fair Trade Act. 


[Review of Pleadings] 


The complaint alleged that plaintiffs were 
retail merchants selling certain named arti- 
cles of merchandise under contract with 
various manufacturers by the terms of which 
the retail price was agreed upon; that de- 
fendants, with full knowledge of the con- 
tracts entered into by plaintiffs and the 


‘manufacturers, sold the articles named in 


the contracts at a price less than the amount 
fixed by those instruments; and that the 
defendants knowingly and wilfully offered 
for sale and advertised other commodities 
produced by the manufacturers at prices 
below that fixed by the contracts. 

Defendants demurred upon all the grounds 
mentioned in Rem. Rev. Stat., § 259 [P. C. 
§ 8346]. ; 

The parties then entered into a stipula- 
tion which reads: 

. . that in the event that the court over- 
ruled the demurrer of the defendants to the said 
complaint of the said plaintiffs that the defend- 
ants would not plead further and that the court 
should enter judgment in accordance with the 
prayer of the complaint and the law in the 
premises and that judgment for damages should 
be limited in the nominal sum of One ($1.00) 
Dollar. 


[Lower Court’s Ruling] 


Thereafter, judgment was entered over- 
ruling the demurrer and enjoining the 
defendants from selling certain specified arti- 
cles at a price less than that fixed by the 
contract made between plaintiffs and the 
manufacturers of those articles. Defend- 
ants have appealed. 


[Assignments of Error] 


The assignments of error are in overrul- 
ing the demurrer to the complaint, and in 
entering judgment in favor of plaintiffs and 
against defendants. 


[Purpose of Action] 


The purpose of the instant case is to test 
the constitutionality of the fair trade act, 


Rem. Rev. Stat. (Sup.), § 5854-1 to § 5854-16 
[P. C. § 7109-151 to § 7109-156]. , 


[Power of Legislature to Enact Fair 
Trade Act] 


Does the act represent a valid exercise 
of the legislative power? 

If it does, we cannot hold it to be invalid 
merely because it may be an unwise law 
and of questionable expediency, or because 
it may be unable to correct the supposed 
evils that it is intended to remedy, or be- 
cause of any other objection directed to its 
wisdom. This court is interested only in 
whether there has been a subversion of 
rights as guaranteed by the constitution. 

‘In considering the questions presented in 
this case, we start with the presumption in 
favor of the validity of the act. The burden 
of pointing out the provisions of the act 
which are in conflict with the organic law 
rests upon those who assail it. Failing in 
this, the act must stand. 

When the constitutionality of an act of 
the legislature is involved, the question of 
legislative power is fundamental to the in- 
quiry. In this connection, it will be remem- 
bered that the power of the legislative body 
is supreme except as it is limited by the con- 
stitution.. When, therefore, the legislature 
has passed an act, it possesses that binding 
force and effect named therein unless it is 
clearly in conflict with the fundamental law. 
With these conceptions, let us proceed to 
examine the act and its relation to our- 
constitution. 


[Other State and Federal Fair Trade 
Legislation] 


Fair trade acts have been passed in forty- 
five states in the union. In_ addition, 
Congress passed the Miller-Tydings amend- 
ments (Public Act No. 314, Seventy-fifth 
Congress) to the Sherman Anti-Trust Act 
in 1937. For all practical purposes, this 
amendment bears a great similarity to the 
various state fair trade acts. 


[Purpose of Fair Trade Legislation] 


In a case comment, 34 Mich. Law Rev. 
691, the author succinctly states the reason 
for the enactment of fair trade legislation: 


It will be recalled that this practice [retail 
price cutting], which began its: phenomenal 
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growth shortly before the beginning of the 
present century, created what many believed 
to be two serious evils. Because it made the 
price of nationally advertised products vary 
from store to store and city to city, it forced 
the producer of such goods into virtual compe- 
tition with himself, allowed others to capitalize 
on his extensive advertising campaigns, and 
eventually. lowered his article in the eyes of the 
consumer. But worse than this, it drove to the 
wall many small retail merchants who, because 
of large overheads and small turnovers, could 
not compete. This latter not only seriously 
affected the public but deprived the trade-mark 
owner of available markets and tended to fetter 
competition in the retail] trade. 


[Provisions of Washington Fair Trade Act] 


The Washington Fair Trade Act, Laws of 
1935, chapter 177, first enacted as a two 
year emergency measure and re-enacted in 
1937 (Laws of 1937, chapter 176) as perma- 
nent, represents an attempt on the part of 
the legislature to eliminate certain business 
practices. Its avowed purpose is expressed 
in the title: 

An Act to protect trade-mark owners, .dis- 
tributors and the public against injurious and 
uneconomic practices in the distribution of arti- 
cles of standard quality under a distinguished 
trade-mark, brand or name. Laws of 1937, chap- 
ter 176. 


The act is unambiguous and quite simple. 
In it is found a legislative declaration legal- 
izing a contract whereby the producer. or 


owner of a commodity, which bears his. 


trade-marks, brands or name may make an 
agreement that the buyer of such commod- 
ity will not resell it except at the price stip- 
ulated by the vendor, and that such buyer 
require that his vendee will not resell except 
at the original stipulated price. The act fur- 
ther provides that anyone wilfully and know- 
ingly advertising, offering for sale, or selling 
any of the contracted articles at less than 
the price named in the contract shall be 
guilty of unfair competition and may be en- 
joined by a suit in equity and may also be 
subject to an action at law for damages. 


[Appellants’ Contention] 


Appellants contend that the effect of the 
statute is to prohibit any person from re- 
selling a commodity except at a price fixed 
by the producer, and that the contracts in 
question are in direct conflict with Article 
XII, §22, of our state constitution which 
reads: 


Monopolies and trusts shall never be allowed 
in this state, and no incorporated company, 
copartnership, or association of persons in this 
state shall directly or indirectly combine or 
make any contract with any other incorporated 
company, foreign or domestic, through their 
stockholders, or the trustees, or assignees of 
such stockholders, or with any copartnership or 
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association of persons, or in any manner what- 
ever, for the purpose of fixing the price or 
limiting the production or regulating the trans- 
portation of any product or commodity. The 
legislature shall pass laws for the enforcement 
of this section by adequate penalties, and in 
case of incorporated companies, if necessary for 
that purpose, may declare a forfeiture of their 
franchise. (Italics ours.) 


[Respondents’ View] 


On the other hand, respondents construe 
this section as to include only those con- 
tracts fixing prices which are entered into 
as an attribute or a component part of a 
monopoly or combination. In addition, re- 
spondents contend that a distinction must 
be drawn between two types of price fixing 
agreements: (1) a horizontal arrangement 
and (2) avertical arrangement. The former 
is defined as an agreement among compet- 
ing producers, manufacturers, etc., estab- 
lishing a minimum price at which they shall 
sell their similar commodities. While the 
latter, as provided by the act, is a contract 
between a producer, manufacturer, etc., and 
a reseller establishing the minimum price of 
a commodity: (1) which bears the trade- 
mark, brand or name of the producer or 


owner of such commodity, and (2) which is’ 


in fair and open competition with commodi- 
ties of the same general class produced by 
others. 


In reference to vertical arrangements, the 
court in Ely Lilly & Co. v. Saunders, 216 
N:. €.-163)"4) SiVES (2dy"528. 125 Aree Re 
1308, makes the following observation: 


The agreements authorized by the law are 
vertical—between manufacturers or producers of 
the particular branded commodity and those 
handling the product in a straight line down to 
and including the retailer; not horizontal, as 
between producers and wholesalers or persons 
and concerns in competition with each other in 
dealing with like commodities. The law does 
not authorize cross agreements between com- 
petitors. Whatever agreements are permitted, 
all face one way; they apply only to com- 
modities produced by.the manufacturer, bearing 
his trademark, brand, or name, and then only 
if they are in free and open competition with 
commodities of the same general class pro- 
duced or distributed by others. 


[Illegality of Horizontal Price Fixing] 


Horizontal price fixing is an illegal re- 
straint of trade under the Sherman Anti- 
Trust Act and an unfair practice under the 
Federal Trade Commission Act. That the 
fair trade act was not meant to legalize 
horizontal agreements is established by § 4 
(Rem. Rev. Stat. (Sup.), § 5854-14): 


This act shall not apply to any contract or 
agreement between producers or between whole- 
salers or between retailers as to sale or resale 
prices. 
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Thus we are confronted with the question 
of whether the prohibition in Article XII, 
§ 22, against price-fixing contracts, includes 
fair trade agreements. : 4 


[Review of Cases Construing Constitutional 
Provision in Issue] 


In several cases we have had occasion to 
construe Article XII, § 22 of our state con- 
stitution. 


In American Export Door Corp. v. Gauger 
Co., 154 Wash. 514, 283 Pac. 462, in decid- 
ing .whether an agreement between door 
manufacturers forming a sales corporation 
to handle all the doors produced for export 
and to fix prices conflicted with § 22, we 
stated: 


Without going into history, it is sufficient to 
say that our constitutional provision above 
quoted [Art. XII, § 22] is simply a recognition 
of the common law on the subject reduced to 
definite terms and made the fundamental law 
of the state. It was adopted before the enact- 
ment of the Sherman Anti-Trust law by the 
Congress of the nation, and it stands as the 
complete and wholly unobscured guide pointing 
out the plain pathway of public policy in this 
state. 


In Fisher Flouring Mills Co. v. Swanson, 
76 Wash. 649, 137 Pac, 144, plaintiff com- 
pany sought to enjoin defendant retailer 
from selling its highly advertised and iden- 
tified brand of flour at less than a figure es- 
tablished by a resale price contract. This 
court stated the issue to be: 

Has a manufacturer, who has given a reputa- 
tion to particular goods which he creates, the 
right to fix in his contract of sale to retailers 
a reasonable minimum price at which those 
goods shall be sold to consumers? 


After distinguishing between fixing the: 


price (1) on all brands of high grade flour 
and (2) on one brand of identified flour, we 
granted the injunction upholding the resale 
price contract, stating: 


The foregoing authorities make it clear that 
the courts now generally recognize, as the basis 
of the rule of public policy against restraints on 
competition, the tendency to create a monopoly. 
It is manifest that a restriction of competition 
between the owners of an insignificant part of 
the entire supply of a given commodity in a 
given community could not create a monopoly 
nor injuriously affect the public. 


Later, in the opinion, the court observed: 


Such a contract as that here in question is of 
interest to the public only where the whole of 
a given commodity, or a measurable approxima- 
tion to the whole of that commodity, is in the 
control of one of the contracting parties, or 
of some combination of which he is a member 
or which dictates his policy. It is monopoly, 
either actual or approximate, hence potential, 
against which the public interest is arrayed, not 
a fair reward to individual effort and initiative, 
which is as essential to competition as a com- 


petitive price. In the absence of a monopoly, 
either actual or potential, as above defined, a 
contract fixing retail prices to the consumer 
cannot have an effect appreciably inimical to the 
public interest, because it cannot fix prices at 
an unreasonably high figure without defeating 
its own purpose by either signally failing to 
maintain the fixed price, or putting the indi- 
vidual manufacturer out of business. In either 
case, it fails to restrict competition. 


See also, State v. Scollard, 126 Wash. 335, 
218 Pac. 224; and State ex rel, Hamilton v. 
Sntard O7! Co., 190 Wash. 496, 68 F. (2d) 

From the foregoing, it must be concluded 
that resale price contracts are not an inno- 
vation in this state. Without the fair trade 
act, this court has upheld their validity. 


[Validity of Other State Fair Trade Acts] 


Of the forty-five states which have en- 
acted fair trade acts, eleven courts of last 
resort have had occasion to pass upon their 


‘constitutionality. All but the state of Flor- 


ida have upheld them. In that state, the act 
was declared void because of a defective 
title. Bristol-Myers Co. v. Webb’s Cut Rate 
Drug Co., 137 Fla. 508, 188 So. 91. While the 
supreme court of South Carolina has not 
yet passed upon the act, the federal district 
court in Miles Laboratories, Inc. v. Seignious, 
30 F. Supp. 549, upheld it. 


The adjudicated decisions may be divided 
into two groups: (1) states possessing anti- 
monopoly statutes and (2) states possessing 
anti-monopoly constitutional provisions. 


In group one, the following cases upheld 
the constitutionality of the fair trade act: 
Max Factor & Co. v. Kunsman, 5 Cal. (2d) 
446, 55 P. (2d) 177, 299 U. S. 198, 81 L. Ed. 
122; Pep Boys v. Pyroil Sales Co., 5 Cal. (2d) 
784, 55 P. (2d) 194, 299 U. S. 198, 81 L. Ed. 
122 Seagram-Distillers Corp. v. Old Dearborn 
Distributing Co., 363 Ill. 610, 2 N. E; (2d) 
940; 299 U. S. 183, 81 L. Ed. 109, 106 A. L. R. 
1476; Joseph Triner Corp. v. McNeil, 363 Ill. 
559,2 N. E. (2d) 929, 104 A. L. R. 1435; Weco 
Products Co. v. San’s Cut Rate, Inc., 296 
Mich. 190, 295 N. W. 611; Johnson & Johnson 
v. Weissbard Bros., 121 N. J. Eq. 585, 191 
Atl. 873; Bourjois Sales Corp. v. Dorfman, 
273 N. Y. 167, 7 N. E. (2d) 30, 110 A. L. R. 
1411, reversing Doubleday, Doran & Co. v. 
Macy & Co., 269 N. Y. 272, 199 N. E. 409, 
103 A. L. R. 1325; Bristol-Myers Co. v. Lit 
Bros., 336 Pa. 81, 6 A. (2d) 843; and Weco 
Products Co. v. Reed Drug Co., 255 Wis. 474, 
274 N. W. 426. 

In addition, the United States Supreme 
Court in Old Dearborn Distrib. Co. v. Sea- 
gram Distillers Corp., 299 U.S, 183, 81 L. Ed. 
109, 57 S. Ct. 139, 106 A. L. R. 1476, upheld 
the Illinois act, and in Kunsman v. Max 
Factor & Co., 299 U. S. 198, 81 L. Ed. 122, 
57 S. Ct. 147, it upheld the California act. 
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In group two, the following courts have 
upheld the act: Goldsmith v. Mead Johnson 
& Co., 176 Md. 682, 7 A. (2d) 176; Ely Lilly 
& Co. v. Saunders, 216 N. C. 163, 4 S. E. (2d) 
528, 125 A. Li R. 1308; Miles Laboratories, 
Inc. v. Seignious (D. C. S. C.), 30°F. Supp. 
549; and Miles Laboratories, Inc. v. Owl Drug 
Co., — S. D. —, 295 N. W..292. In connec- 
tion with group two, while there is a wide 
variety of constitutional provisions, all aim 
at the same objective. 


In the last cited case, the supreme court 
of South Dakota had before it a constitu- 
tional provision and statute very similar to 
ours. In deciding the issues, the court 
stated: : 

But this is not the kind of a monopoly that 
is aimed at by Section 20 of Art. 17 of the 
Constitution. Walter A. Wood Mowing & Reap- 
ing Co. v. Greenwood Hardware Co., 75 S. C. 
378, 55 S. E.. 973,.9 Li-R. A., N..S.; 501,.9 Ann. 
Cas. 902; Grogan v. Chaffee, 156 Cal. 611, 105 P. 
745, 746, 27 L. R. A., N.S., 395. 

A monopoly such as its meant by Section 20 
of Art, 17 of our Constitution exists only where 
all or so nearly all of a product or commodity 
within a community or district is brought into 
the hands of one man or set of men, as to 
practically bring the handling or production of 
the commodity within such single control,. to the 
exclusion of competition or free traffic therein. 
Grogan v. Chaffee, supra. To render the_pro- 
tection against monopoly more effective, this 
constitutional provision prohibits certain com- 
binations and agreements dealing with the pro- 
duction, transportation and price of commodities 
insofar as they tend substantially to stifle com- 
petition. The ‘‘Fair Trade Law’’ does not pur- 
port to give the producer the right to stifle 
competition in a’commodity. The right to 
stabilize the price of a ‘‘brand’’ in the manner 
described in the act may only be acquired or 
maintained if the commodity remains in free 
and open competition. SDC 54.0402. An act 
which grants rights conditioned upon the main- 
tenance of free competition does not purport 
to authorize the making of a ‘‘contract ... or 
in any manner whatever to fix the prices, . . 
of any product or commodity so as to prevent 
competition. .. .’’ 


[Constitutional Provision Construed] 


A constitutional provision must be re- 
garded as a whole, with effect and meaning 
given to every part subjected to construc- 
tion. State ex rel. Wolfe v. Parmenter, 50 
Wash. 164, 96 Pac. 1047; Chlopeck Fish Co. 
v. Seattle, 64 Wash. 315, 117 Pac. 232. 


The history of the times and the circum- 
stances under which the provision was 
adopted may be considered in the construc- 
tion. State ex rel. Mason County Logging 
Co, v. Wiley, 177 Wash. 65, 31 P. (2d) 539. 

That the framers intended that § 22 of 
Article XII should deal with monopolies is 
clearly established by its reference to “MO- 
NOPOLIES AND TRUSTS.” Moreover, 
a reading of § 22, giving to each word its 
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ordinary meaning, indicates that the lan- 
guage relating to price fixing cannot be 
lifted out of its natural context and consid- 
ered apart from the rest of the provision. 
The entire section must be read, construed 
and applied as a whole. 

Thus the language in § 22 with reference 
to price fixing must relate to the essential 
purpose of the provision, namely, the pro- 
hibition of monopolies. 


[Fair Trade Contract Distinguished from 
Monopoly] 


The effect of a fair trade contract fixing 
the price of a trade-marked commodity 
“which is in free and open competition with 
commodities of the same general class,” and 
an agreement establishing the price of a 
commodity whose market supply or output 
is controlled is very great. The picture may 
better be observed by distinguishing be- 
tween (1) fixing the price of a certain identi- 
fied article in competition with other like 
articles, and (2) fixing the price on the 
whole supply of that commodity. In the 
fair trade contract price, the identified com- 
modity will compete with similar identified 
and non-identified commodities. While in 
the lattér, competition, the essence of our 
economy, is stifled with the price being 
pegged as a component part of the monop- 
oly scheme. 

Since price fixing becomes injurious only 
when competition is unreasonably restrained 
and sincé competition is only unreasonably 
restrained when a monopoly and other such. 
devices exist, it would have been illogical 
for the framers of our constitution to con- 
demn_price fixing per se. Thus we conclude 
that Article XII, §22, does not prohibit 
such resale price contracts as are provided 
by the act in question. 


[Further Contention of Appellants] 


Appellants direct their challenge against 
the non-contracting party section of the fair 
trade act. Section 3 thereof (Rem. Rev. 
Stat. (Sup.), § 5854-13), provides: 


Wilfully and knowingly advertising, offering 
for sale or reselling any commodity at less than 
the price stipulated in any contract entered into 
pursuant to the provision of section 1[2] of this 
act, whether the person so advertising, offering 
for sale or selling is or is not a party to such 


-contract, is unfair competition and is actionable 


at the suit of any person damaged thereby. 
(Italics ours.) 


It is appellants’ contention that this sec- 
tion authorizes the fixing of an arbitrary 
minimum price which will bind any reseller, 
even though not a party to the basic resale 
price contract, who possesses knowledge of 
the agreement. 
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[Answer to Contention] 


The answer to appellants’ argument is 
two fold. In the first place, a distinction 


must be drawn between non-identified com-° 


modities and identified commodities, that is, 
a commodity possessing a special brand or 
trade-mark so as to designate its creator. 
In the latter, the commodity has a brand or 
trade-mark so that it will be associated with 
and recognized by the consuming public. 

Thus in dealing with articles covered by 
the fair trade act, we have two things to 
keep in mind: (1) the commodity and 
(2) the trade-mark or name. This business 
escutcheon represents goodwill, a property 
right entitled to protection against unau- 
thorized invasions just like any other prop- 
erty right. Hence, when a non-contracting 
party, like appellants, knowingly and wil- 
fully vends a trade-marked article below an 
established resale contract price, he is com- 
mitting an act of unfair competition to the 
owner by exploiting his goodwill and to the 
retailer by infringing upon and_ unfairly 
taking advantage of his contract. 

In Old Dearborn Co. v. Seagram-Distillers 
Corp., 299 U. S. 183, 57 S. Ct. 139, 81 L. Ed. 
109, 106 A. L. R. 1476, the court stated: 


We are here dealing not with a commodity 
alone, but with a commodity plus the brand 
or trade-mark which it bears as evidence of its 
origin and of the quality of the commodity for 
which the brand or trade-mark stands. Appel- 
lants own the commodity: they do not own the 
mark or the good will that the mark symbolizes. 
And good will is property in a very real sense, 
injury to which, like injury to any other species 
of property. is a proper subject for legislation. 
Good will is a valuable contributing aid to busi- 
ness—sometimes the most valuable contributing 


asset of the producer or distributor of com-' 


modities. 


The ownership of the good will, we repeat, 
remains unchanged, notwithstanding the com- 
modity has been parted with. Section 2 of the 
act does not prevent a purchaser of the com- 
modity bearing the mark from selling the 
commodity alone at any price he pleases. It 
interferes only when he sells with the aid of the 
good will of the vendor; and it interferes then 
to protect that good will against injury. It 
proceeds upon the theory that the sale of identi- 
fied goods at less than the price fixed by the 
owner of the mark or brand is an assault upon 
the good will, and constitutes what the statute 
denominates ‘‘unfair competition.’’ 

In the second place, appellants’ argument 
is untenable for the reason that it purchased 
the commodities in question with full knowl- 
edge of the resale price restriction. Inas- 
much as appellants were not obligated to 
purchase the branded commodities, their 
voluntary acquisition indicated assent to the 
resale price. In reference to this argument, 
the court, in the above cited case, observed: 


Appellants here acquired the commodity in 
question with full knowledge of the then-exist- 


ing restriction in respect of price which the 
producer and wholesale dealer had imposed, 
and, of course, with presumptive if nct actual 
knowledge of the law which authorized the 
restriction, Appellants were not obliged to buy; 
and their voluntary acquisition of the property 
with such knowledge carried with it, upon every 
principle of fair dealing, assent to the protec- 
tive restriction, with consequent liability under 
§ 2 of the law by which such acquisition was 
conditioned, 


Among other authorities lending support 
to the reasoning of the above case, we note 
the following: Mules Laboratories, Inc. v. 
Owl Drug Co., — S. D. —, 295 N. W. 292; 
Ely Lilly & Co. v. Saunders, 216 N. C. 163, 
4S. E. (2d) 528; Calvert Distillers Corp. v. 
Nussbaum Liquor Store, 166 Misc. 342, 2 
N. Y. S. (2d) 320; Lucien Lelong, inc. v. H. 
Mohr & Co., 169 Misc. 560, 8 N. Y. S. (2d) 
131; Guerlain, Inc. v. F. W. Woolworth Co., 
170 Misc. 150, 9 N. Y. S. (2d) 886; Robert 
H. Ingersoll & Bros. v. Hahne & Co., 88 
N. J. Eq. 222, 101 Atl. 1030; Johnson & John- 
son v. Weissbard, 121 N. J. Eq. 585, 191 Atl. 
873; Goldsmith v. Mead Johnson & Co., 176 
Md. 682, 7 A. (2d) 176; Schill v. Remington 
Putnam Book Co., — Md. —, 17 A. (2d) 175; 
Bourjois Sales Corp. v. Dorfman, 273 N. Y. 
167, 7 N. E-(€2d) 30. 


[Fair Trade Act, a Valid Exercise of 
Police Power] 


That this act is a valid exercise of the 
police power of the state is clearly estab- 
lished. We held in State v. Sears, 4 Wash. 
(2d) 200,103. P: (2d) 337, 118 A. L. R, 506 
that the police power extends not only to 
the preservation of the public health, safety 
and morals, but also to the preservation and 
promotion of the public welfare. Moreover, 
we stated that the legislature is vested with 
a wide discretion in -determining what the 
public interest requires, and what measures 
are necessary to protect those interests. In 
the case at bar, the legislature decided that 
trade-mark owners, distributors of identified 
commodities, and the public needed protec- 
tion against injurious and uneconomic prac- 
tices. For an excellent collection of cases 
illustrating various economic phases within 
the state’s police power, see Max Factor & . 
Co. v. Kunsman, 5 Cal. (2d) 446, 55 P. (2d) 
177. 

If the legislature possesses the power to 
regulate prices below which a dealer may 
not sell ordinary commodities, it without a 
doubt has the power to legalize contracts 
establishing the minimum price at which 
retailers must sell trade-marked articles. 
There is, perhaps, greater reason to sustain 
the present act than the unfair practices 
act, State v. Sears, supra, because 

Courts afford redress or relief upon the 
ground that a party has a valuable interest in 
the good-will of his trade or business, and in 
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the trade-marks adopted to maintain and extend 
it. Hanover Milling Co. v. Metcalf, 240 U. S. 
403, 60 L. Ed. 713, 36S. Ct. 357. 


[Conclusion] 


Therefore, it is our opinion that the fair 
trade act is not unconstitutional, and that 
appellants in knowingly and wilfully sell- 
ing the alleged trade-marked and named 
commodities with full knowledge of the re- 
sale price contracts of which respondents 
were parties thereto, committed an act of 
unfair competition within the meaning of 
this law. 


[Ruling] 
The judgment is affirmed. 


Marn, Beats, BLAKE, DRIvER and JEFFERS, 
JJ., concur. 


[Dissenting Opinions] 


MILLARD, J., (dissenting): ‘‘Nothing may 
endure but mutability.’’ (Shelley.) 

Under the modern trend we are given new 
lords, therefore new laws: in fact, under some 
delusion as to economic security, we are sur- 
rendering our liberties. If we continue on this 
course we deserve, in the words of Benjamin 
Franklin, ‘‘Neither liberty nor safety.’’ 

True, we held in State v. Sears, 4 Wash. (2d) 
200, 103 P. (2d) 337, in construing the unfair 
practices act (Laws of 1939, chapter 221), that 
the police power extends to the preservation 
and promotion of the public welfare and that 
the legislature is vested with a wide discretion 
in determining what the public interest re- 
quires, and what measures are necessary to 
protect those interests. We were not so mind- 
ful of that rule in Patton v. Bellingham, 179 
Wash, 566. 38 P. (2d) 364, in which we held 
that an ordinance regulating barber shops un- 
reasonably interferes with individual rights and 
is an unwarranted exercise of the police power 
where it andertakes to dictate the hours for 
opening and closing shops. 

The Fair Trade Practices Act grants to a 
producer or distributor the right to enter into 
a contract with any retailer whereby such re- 
tailer agrees that the commodity in question 
shall not be sold at less than a certain unit 
price in which event such contract becomes bind- 
ing upon each person within this state selling 
or offering for sale such commodity if notice 
thereof is given to such other person and there- 
by such contract becomes binding not only upon 
the parties thereto, but upon all parties having 
notice of such contract. 

In other words, the legislature, in violation 
of Art. 12, sec. 22 of the state constitution, at- 
tempts to legalize a contract which has for its 
sole purpose the fixing of the sale price of a 
product or commodity. The statute plainly 
confers upon the producer, owner or distributor 
the right to make a valid contract with one 
individual which would fix an arbitrary resale 
price of a product or commodity which arbitrary 
price-fixing may be made binding upon every 
person reselling such product or commodity who 
has received notice of the existence of the basic 
contract, 

We are not bound by the decisions of the su- 
preme court of other states nor have we hesi- 
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tated in the past to align this court with the 
minority view on a number of questions. Even 
where a Federal constitutional question has 
been presented—the United States Supreme 
Court’s interpretation of the Federal constitu- 
tion is binding on us—we have followed an over- 
ruled state supreme court decision. See Shively 
». Garage Employees Local, 106 Dec. 449, 108 P. 
(2d) 354; American Fed. of Labor v. Swing, 312 
U. S. 321, 85 L. ed. 513, 61 S. Ct. 569; Swing v. 
American Fed. of Labor, 298 Ill. App. 63, 18 
N. E. (2d) 258; 372 Ill. 91, 22 N. E. (2d) 857. 

The case at bar is not within the principles 
of law announced in State ex rel. Hamilton v. 
Standard Oil Co., 190 Wash. 496, 68 P. (2d) 1031, 
respecting the fixing of retail prices by contract 
between a manufacturer and his retailers. See 
Fisher Flouring Mills v. Swanson, 76 Wash, 649, 
137 Pac. 144, 51 L. R. A. (N. S.) 522, in which 
we held that a manufacturer may legally enter 
into a contract with the retailer requiring the 
latter to maintain a certain price on a com- 
modity and that the manufacturer may legally 
refuse to sell his product to such retailer if 
such contract is not kept by the retailer. 

The rule in that class of cases is limited to 
cases wherein an actual contract is made be- 
tween the manufacturer and the retailer; that 
is, the minds of the parties meet and a con- 
tract is actually executed between them, In 
the case at bar the situation is quite different. 
A manufacturer may enter into an actual con- 
tract with one retailer and by operation of law, 
upon the giving of notice, compel every other 
retailer within the jurisdiction to conform to 
the contract so made with the original retailer; 
this regardless of the wishes of the other re- 
tailers and without a meeting of the minds. 
The Fair Trade Practices Act of this state thus 
confers upon the manufacturer the right by op- 
eration of law to force all retailers to conform 
to a contract made with one retailer. Such an 
arrangement, is not contractual at all but con- 
fers upon the manufacturer the permissive right 
to absolutely control, within the jurisdiction, the 
retail price of his product which he may fix at 
any figure he desires. 

The Fair Trade Practices Act forces upon all 
retailers, under severe penalties, the duty to 
sell a product at price fixed by the manufac- 
turer and in such case, although the dealer may 
buy this commodity in the open market, he may 
only resell it at a fixed price; and this, of course, 
destroys the principle of the free market upon 
which our economic form of distribution is 
based. 

It is argued that while it is illegal under our 
Constitution to fix by contract or otherwise the 
price of all of a commodity by what has been 
termed horizontal price-fixing, that it is legal 
to fix the price. by so-called contract or other- 
wise, all of a certain brand of a commodity by 
what has been termed vertical price fixing. A 
sufficient answer is that no such distinction is 
found in our Constitution. The argument was 
refuted by us in American Export Door Corp. 
v, Gauger Co., 154 Wash. 514, 283 Pac. 462, which 
forecloses (if a question can be foreclosed) the 
question presented on this appeal and obviates 
necessity of resort to persuasive opinions of 
other state supreme courts. 

In American Hxport Door Corp. v. Gauger 
Co., supra, the facts were that about eighty-five 
per cent of the manufacturers of fir doors in 
Washington and Oregon formed a corporation 
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to act as sales agent for the manufacturers. 
Those manufacturers entered into a formal 
agreement permitting the export company not 
only to act as its sales agent but also-to deter- 


mine the price at which the fir doors should be’ 


sold to the export trade. We held that such an 
arrangement was illegal as creating a monopoly 
and was an arrangement for the fixing of the 
price of a commodity. It is, of course, apparent 
that doors are made from material other than 
fir. Doors are made of pine, oak, metal, various 
kinds of wood, plywood and other materials and 
yet we held that an attempt by contractual 
arrangement to fix the price by a vertical ar- 
rangement of one special commodity was illegal. 
We said: } , 


“In the ordinary case the market is free, and 
independent dealers can buy from any one of 
many sources. Here, there is but one source, 
which is monopolized, and, as the evidence 
clearly shows, the independent dealers for ex- 
port were virtually put out of business, Clearly 
such a condition is an unreasonable restraint of 
trade under the common law, and, as herein- 
before indicated, it offends against our constitu- 
tional provision against monopolies.”’ 


I quote, as follows, the apt language of 
counsel for appellants in answer to the argu- 
ment that for economic reasons a manufacturer 
should be granted the right to fix retail price 
of his product: 


“It has been strenuously contended that for 
good and sufficient economic reasons a manu- 
facturer should have the right to fix the retail 
price at which his product should be sold. On 
this question of course, as is the case in most 
questions. there is a great deal to be said on 
both sides but when the Constitution of our 
state was adopted the makers of that document 
decided that the public policy of this state was 


opposed to contracts fixing the price of mer- 
chandise. If this rule is an economic fallacy the 
Constitution should be amended and we will not 
concern ourselves further over questions of 
policy or expediency.”’ 


The judgment should be reversed. 


STEINERT, J. (dissenting)—In language as 
clear and explicit as thought can express it, Art. 
XII, § 22 of our state constitution specifically 
prohibits not only monopolies, but also the 
making of any contract by any incorporated 
company, co-partnership, or association of per- 
sons with any other incorporated company, 
foreign or domestic, or with any co-partnership 
or association of persons, or in any manner 
whatever, for the purpose of fixing the price of 
any product or commodity. It is only by the 
judicial invention of such artificial formulae as 
“vertical arrangements’ and ‘“‘horizontal ar- 
rangements’”’ that the plain provisions of the 
constitution are circumvented. Whether these 
lines of ‘‘arrangement’’ move vertically, hori- 
zontally, or diagonally, and whether they be 
straight or circuitous, they all run counter to 
the inhibition of the constitution. If the 
framers of that document understood the mean- 
ing of the somewhat nebulous term ‘‘monopoly”’ 
—and I am satisfied that they did—they cer- 
tainly understood the meaning and implications 
of the more luminous phrase ‘‘fixing the price.’’ 
They not only put a positive restriction upon 
both, but also commanded the legislature to 
enact laws for the enforcement of the consti- 
tutional section by adequate penalties and for- 
feiture of franchises of the offending parties. 
The legislature has by this act metamorphosed 
the constitution into a document which now per- 
mits what it plainly intended to prevent. 


I dissent. 
ROBINSON, C. J., concurs. 
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Electrical Contractors Association, Local Union No. 413, International Brotherhood of 
Electrical Workers; Heumphreus-Smith Electric Company; J. W. Baldwin, A. F. Duncan, 
spies Gotchel, Eliot Haberlitz, Harvey Hammond, Don Heumphreus, J. Hurley, E. W. 

uston, Frank Martin, Perry J. Martinsen, Myron W. Robertson, Clinton W. Smith, 
Harry P. Allen, P. Brice, R. A. Brockman, Lynn Gordon, J. B. Maulhardt, M. Saunders, 
C. Simon and J. Smedley. 


District Court of the United States for the Southern District of California, Central 
Division. Civil Action No. 1678-H. Decree entered August 4, 1941. Judgment entered 
September 4, 1941. 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act, perpetually enjoining defendants from carrying out or continuing the 
combination and conspiracy to restrain interstate trade and commerce in electrical equip- 
ment and materials used in the electrical contracting business. Among the practices forbid- 
den by the decree are: fixing, maintaining and increasing prices for the sale, installation and 
repair of electrical systems and electric equipment and materials; exchanging information 
for the accomplishment of such purpose; operating or participating in an association of 
electrical contractors maintaining a bid depository; interfering with competitive bidding; 

‘agreeing with labor unions to prevent procurement of union labor by competitors; dis- 
criminating against union members who work or have worked for a_non-complying 
competitor; and furnishing false, misleading statements to wholesalers, jobbers, general 
contractors and building owners concerning non-complying competitors with intent to pre- 
vent their procurement of business and to compel their membership in the unlawful associa- 
tion, The defendant labor union is enjoined from agreeing with an employer’s association 
to withhold union labor from contractors complying with union requirements and from 
threatening to withhold union labor from non-complying contractors in order to compel: 
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compliance with the policies of the unlawful association. Jurisdiction is retained for the 


enforcement of the provisions of the decree. 


Wm. Fleet Palmer, U. S. District Attorney, Thurman Arnold, Assistant Attorney 
General, Tom C. Clark, Alfred C. Ackerson and James E. Harrington, Special Assistants 


to the Attorney General, for plaintiff. 


Kenneth W. Watters, Jr., Otto J. Emme, and John J. Irwin, for defendants. 


Before YANKWICH, District Judge: 
Consent Decree 


This cause coming on to be heard on the 
4th day of August, 1941, and the defendants 
having waived process and service and hav- 
ing appeared herein, 

And counsel for the defendants and said 
defendants and each of them having con- 
sented to the making and entering of this 
Decree upon the condition that neither such 
consent nor this Decree shall constitute nor 
be considered an adjudication nor even an 
admission that the defendants, or any of 
them, have in fact violated any statute of 
the United States of America, or of the 
State of California, 

NOW, THEREFORE, before any testi- 
mony has been taken, and in accordance 
with said consent of counsel and of said 
defendants and each of them, it is hereby 

OrbeERED, ADJUDGED, and DEcREED as follows: 


[Jurisdiction] 


(1) That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto, and that the Complaint states a 
cause of action against the defendants tinder 
the Act of Congress of July 2, 1890 entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies,” and acts amendatory thereof and sup- 
plementary thereto. 


[Activities Enjoined] 


(2) That the defendants, and each of them 
(except the defendant union, its officers, 
agents, members and their successors), and 
all of their respective officers, directors, 
agents, servants, employees, and all persons 
acting or authorized to act on behalf of the 
defendants, or any of them, be and they 
hereby are perpetually enjoined and_ re- 
Strained from carrying out or ccntinuing, 
directly or indirectly, expressly or : upliedly, 
the combination or conspiracy to restrain 
interstate trade and commerce in violation 
of the aforesaid act of Congress. in elec- 
trical equipment and materials used in the 
electrical contracting business, as alleged 
in the Complaint herein, and from entering 
into or carrying out, by any means whatso- 
ever, any combination or conspiracy of like 
character or effect, and, more particularly, 
(but the enumeration following shall not 
detract from the inclusiveness of the fore- 
going), from doing, performing, or agreeing 
upon, entering’upon, or carrying out any of 
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the following acts or things: 


[Fixation of Prices] 


(a) Agreeing to establish, fix, maintain, or 
increase the prices to be charged for the sale, 
installation, or repair of electrical systems and 
electrical equipment and materials, or establish: 
ing. fixing, maintaining, or increasing the prices 
to be charged for the sale, installation, or repair 
of electrical systems and electrical equipment 
and materials; 


[Exchange of Information] 


(b) exchanging with each other information 
regarding the quantities of materials and labor 
and the cost thereof necessary for the perform- 
ance of contracts calling for the sale. installa- 
tion, or repair of electrical equipment and 
materials as defined in the Complaint herein. for 
the purpose of establishing. fixing, maintaining, 
or increasing the prices to be charged for the 
sale, installation. or repair of electrical systems 
and electrical equipment and materials; 


[Maintenance of Unlawful Association) 


(c) creating, operating, or participating in 
the operation of any association of electrical 
contractors maintaining a bid depository or 
similar common agency for the deposit of bids, 
or similar device; 


(Unlawful Activities with Labor Unions] 


(d) from entering into any agreement with 
any electrical workers’ union or association, the 
purpose or effect of which is to prevent any 
electrical contractor from procuring union 
labor; 


[Discrimination against Certain Labor] 


(e) acting concertedly, or agreeing. to dis- 
iminate against any member of a labor union 
because such member works or has worked for 


any competitor engaged in the electrical con- 
tracting business; 


[Interference with Competitive Bidding] 


(f) interfering or agreeing to interfere in any 
way with free and open competitive bidding on 
any and all construction projects in the Santa 
Barbara area; 


[Concertive Activities} 


(g) aiding, abetting, inducing, or assisting, 
individually or collectively, others to do any of 
the things which the defendants are herein 
restrained from doing. 


(3) Defendants, their officers, directors, 
and agents, their successors, and all persons 
acting under them, through or for defend- 


Court Decisions 


589 


U.S. v. Santa Barbara County Chapter, Nat. Electrical Contractors Ass’n, et al. 


ants or their successors, or any of them, 
be, and they are hereby, individually and 
perpetually enjoined and restrained. from 
engaging in any of the following specific 
acts and practices: 


[Dissemination of False Statements about 
Competitors] 


(a) Making, collectively or individually, false 
and misleading statements to wholesalers. job- 
bers, or other suppliers of electrical equipmient 
and materials concerning any competitor en- 
gaged In the elecrtical contracting business. with 
the intent and purpose of inducing such whole- 
saler, jobber, or supplier to refuse to furnish 
electrical equipment and materials to such 
competitor; 

(b) making, collectively or individually. false 
and misleading statements to general contrac- 
tors, owners, or builders concerning the credit 
of any competitor engaged in the electrical con- 
tracting business or his ability to obtain elec- 
trical equipment and materials, or his ability 
to obtain union labor, or any similar statement, 
with the intent and for the purpose of inducing 
such general contractors, owners, and builders 
to refrain from awarding contracts for the sale, 
installation, or repair of electrical systems and 
electrical equipment and materials to such com- 
petitor; 


[Activities to Coerce Association 
Membership] 
A 
(c) performing any act, or attempting. in- 

dividually or collectively, to coerce or compel 
any competitor engaged in the electrical con- 
tracting business, by threats or otherwise, to 
join the defendant association or similar or- 
ganization. 


[Injunctive Provisions against Labor Unions] 


(4) That the defendant union, its mem- 
bers, officers, agents, and all persons acting, 
or authorized to act, on behalf of said de- 
fendant, are hereby perpetually enjoined 
from doing, performing, or agreeing upon, 
entering upon, or carrying out any of the 
following acts or things: 


[Withholding Union Labor] 


(a) entering into or carrying out any agree- 
ment with any employers’ association or group 
of employers to withhold union labor. or to 
otherwise discriminate in the furnishing of 
union labor to any contractors or sub-contrac- 
tors who are able and willing to comply with 
and abide by union requirements concerning 
wages, hours, working conditions and collec- 
tive bargaining. Any existing agreement or 


understanding shall be null and-void to tne 
extent that it confilcts with the provisions of 
this Decree; 

(b) threatening to withhold, or withholding, 
union labor from any contractor or sub-con- 
tractor, or otherwise discriminating. or threat- 
ening to discriminate, in the furnishing of union 
labor, for the purpose of inducing such con- 
tractor or sub-contractor to carry out the 
policies of, or cooperate with, or join any asso- 
ciation or group of contractors or sub-contrac- 
tors; 

(c) threatening to withhold, or withholding, 
union labor from any contractor or sub-contrac- 
tor. or otherwise discriminating, or threatening 
to discriminate, in the furnishing of union labor, 
for the purpose of giving any group of contrac- 
tors or sub-contractors an unfair competitive 
advantage over such contractor or sub-con- 
tractor; 


(d) aiding, abetting, inducing, or assisting 
others to do any of the things which any of 
these defendants are herein restrained from 
doing. 


[Examination of Records] 


(5) That for the purpose of securing com- 
pliance with this Decree, authorized repre- 


‘sentatives of the Department of. Justice 


shall, upon the request of the Attorney 
General, or an Assistant: Attorney General, 
be permitted access within-the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session or control of defendants relating to 
any of the matters contained in this Decree; 
that any authorized representative of the 
Department of Justice shall, subject to the 
reasonable convenience of the defendants, 
be permitted to interview officers or em- 
ployees of the defendants, without inter- 
ference, restraint, or limitation by defendants ; 
that defendants, upon the written request 
of the Attorney General, shall submit such 
reports with respect to any of the matters 
contained in this Decree, as may from time 
to time be necessary for the proper enforce- 
ment, of this Decree. 


[Retention of Jurisdiction for Compliance] 


_ (6) That jurisdiction of this cause be, and 
it hereby is, retained for the purpose of 
enforcing, enlarging, or modifying the terms 
of this Decree upon application of the plain- 
tiff or any of the defendants. 
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[1 56,154] United States of America, plaintiff, v. Battery Separator Manufacturers’ 
Association; Arrow Mill Co.; Evans Products Co.; Port Orford Cedar Company; Smith 


Wood Products, Inc.; Standard Battery Separator Company; West Coast Battery 


Separator Co.; Western Battery Separator Co.; Harry B. Jameson; Paul Ss. Speyer; Frank 
L. Freeman; Max D. Tucker; Ralph Singer; George Ulett; Ernest Harrington; Fred W. 
Payne; Charles Kinnear; F. M. Binnion, defendants. 


District Court of the United States for the Northern District of California, Southern 
Division. Civil Action No. 21940-R. July Term, 1941. August 11, 1941. 


Upon consent of all parties a decree is entered in civil proceedings under the Sherman 
Anti-Trust Act, enjoining an unincorporated association, its members, and certain named 
individuals from unlawfully combining and conspiring to restrain interstate and foreign 
trade and commerce in the manufacture and sale of battery separators. Among the prac- 
tices enjoined by the decree are: curtailing and limiting the production and sales of battery 
separators, assigning quotas and allocating business to manufacturers, fixing prices, dis- 
couraging new producers, coercing competitors to maintain fixed prices, and maintaining an 
association for effectuating these purposes and for the further purpose of collecting and 
disseminating information respecting production, manufacture, sales, orders, shipments, 


deliveries, inventories, and the prices of manufacturers in order to establish and maintain 
fixed prices for, and regulate the flow of, battery separators in interstate and foreign com- 


merce. 


Thurman Arnold, Assistant Attorney General, Tom C. Clark and M. S. Huberman, 
Special Assistants to the Attorney General, Joseph H. Alioto, Special Attorney, and Frank 


J. Hennessey, U. S. Attorney, for plaintiff. 


Hart, Spencer, McCulloch and Rockwood, Charles E. McCulloch and Manley B. 


Strayer, for defendants. 


Before WELSH, District Judge. 
Consent Decree 


The complainant, United States of America, 
having filed its complaint herein on August 
11, 1941; all of the defendants having ap- 
peared generally and having waived service 
of process; all parties hereto by their respec- 
tive attorneys herein having severally con- 
sented to the entry of this final decree 
herein without trial or adjudication of any 
issue of fact or law herein and without 
admission by any party in respect of any 
such issue; and the complainant having 
moved the Court for this decree; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it 
is hereby OrpERED, ADJUDGED, AND DECREED: 


[Jurisdiction] 

1. That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled, “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” and 
the acts amendatory thereof and supple- 
mental thereto. 


{“Battery Separator” Defined] 


2. For the purpose of this decree, the 
term “battery separator’ means a wooden 
slat used in the manufacture of batteries as 
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a partition between positive and negative 
plates. 


[General Activities Restrained] 


3. The defendants, their members, direc- 
tors, officers, agents, and employees, their 
successors, and all persons acting under, 
through, or for defendants or their succes- 
sors, or any of them, be and they hereby 
are perpetually enjoined and restrained from 
agreeing, combining, or conspiring among 
themselves or with any other individual, as- 
sociation, or corporation— 


[Curtailment of Production] 

(a) to limit, curtail, or determine the 
amount of battery separators of any size or 
kind to be produced, manufactured, or sold 
during any indicated period of time; 


(b) to promote or secure the limitation, 
curtailment, or other determination of the 
volume of production, manufacture, or sale 
of battery separators; 


[Assignment of Quotas] 


_(c)‘to recommend a limitation of produc- 

tion or sale of battery separators or assign 
production, manufacture, or sales quotas to 
individual manufacturers or processors or 
groups of manufacturers or processors of 
battery separators; 


[Allocation of Business] 
(d) to formulate, promote, or Participate 
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in any plan for the allocation of business to 
individual manufacturers or groups of manu- 
facturers of battery separators; 


[Price Fixing] 


(e) to raise, lower, fix, establish, main- 
tain, or stabilize the price of battery sepa- 
rators; 


[Dissemination of Information] 

(f) to gather, compile, or disseminate in- 
formation or statistics as to the volume of 
production or shipments by the members 
of the battery separator industry, the prices 
or mill realizations derived from actual 
prices which such products brought in past 
transactions, stocks on hand, orders on hand, 
cost of transportation, or other information 
pertaining to the condition or operation of 
the industry, unless such information and 
statistics are readily, fully, and fairly avail- 
able to the purchasing and distributing trade 
at the time of their initial dissemination and 
are in a form which is not forbidden by any 
other provision of this decree and which 
does not disclose to competitors invoices as 
to individual transactions or any data-as to 
individual sales to named customers, or in- 
formation as to the amount of production 
or shipments of battery separators by any 
individual manufacturer; 


[Discouragement of New Producers] 


(g) to prevent, hinder, or discourage any 
individual, firm, or corporation from engag- 
ing in the business of manufacturing, proc- 
essing, or distributing battery separators. 


[Specific Activities Enjoined] 


4. The defendants, their members, direc- 


tors, officers, agents, and employees, their 
successors, and all persons acting under, 
through, or for defendants or their succes- 
sors, or any of them, be, and they are, 
hereby individually and perpetually enjoined 
and restrained from engaging in any of the 
following specific acts and practices: 


[Compilation and Distribution of Data} 


(a) Collecting, compiling, or utilizing data 
respecting production, manufacture, sales, 
orders, shipments, deliveries, or prices of 
manufacturers for the purpose of violating 
any of the provisions of paragraph 3 hereof. 

(b) Distributing or disseminating any data 
collected or compiled respecting the produc- 
tion, manufacture, sales, orders, shipments, 
deliveries, or prices of manufacturers for 
the purpose of indicating whether manufac- 
turers, or any of them, are cooperating in 
carrying out any of the activities prohibited 
by paragraph 3 hereof. 


[Discussion of Sales, etc., Information] 
(c) Presenting or discussing at meetings 


or by correspondence, or otherwise, data 
relating to production, manufacture, sales, 
orders, shipments, deliveries, or prices for 
the purpose of cooperating in carrying out 
any of the activities prohibited by paragraph 
3 hereof, 

[Auditing Records] 

(d) Examining or auditing records or ac- 
counts of manufacturers relating to produc- 
tion, manufacture, sales, orders, shipments, 
deliveries, or prices for the purpose of de- 
termining whether manufacturers, or any of 
them, are cooperating in carrying out any 
of the activities prohibited by paragraph 3 
hereof. 

[Price Fixing Meetings] 

(e) Sponsoring, calling, holding, or par- 
ticipating in any meeting or conference of 
competitors in the battery separator busi- 
ness held for the purpose of raising, lower- 
ing, fixing, establishing, maintaining, or 
stabilizing prices, price differentials, work- 
ing charges, or amounts to be included in 


_or deducted from the price charged for bat- 


tery separators, or for the purpose of pre- 
venting, hindering, or discouraging any 
individual, firm, or corporation from engag- 
ing in the business of manufacturing, proc- 
essing, or distributing battery separators. 


_ [Coercing Competitors] 

(f) Exerting pressure by act, suggestion, 
or otherwise upon one or more competitors 
in the battery separator business to raise, 
lower, fix, establish, maintain, or stabilize 
production, prices. price differentials, work- 
ing charges, terms and conditions of sale, 
or amounts to be included in or deducted 
from the price charged for battery separa- 
tors, provided that this subparagraph shall 
not prohibit legitimate bargaining negotia- 
tions between a seller and a purchaser. 


[Disclosure of Confidential Information] 

(g) Disclosing to competitors, directly or 
indirectly, invoices as to individual trans- 
actions or any data.as to individual sales 
to named customers or information as to 
the amount of production or shipments of 
battery separators by any individual manu- 
facturer, for the purpose of cooperating in 
carrying out any of the activities prohibited 
by paragraph 3 hereof. 


[Payment and Collection of Association Fees] 

(h) Paying money to or receiving money 
from competitors in the battery separator 
business for the purpose of carrying out 
any of the activities prohibited by para- 
graph 3 hereof. 


[Activities Excepted] 
5. This decree shall no prohibit any 


agreement or arrangement which is speci. 
fically authorized by any act of Congress. 
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6. Except as specifically provided in para- 


graph 4 of this decree, nothing contained. 


herein shall be deemed to affect relations 
which otherwise are lawful between a de- 
fendant, its officers, employees, or agents, 
‘or its subsidiaries, or between subsidiaries 
of a defendant. 


[Acts Permutted to Secure Compliance] 


7. For the purpose of securing compli- 
ance with this decree, authorized represen- 
tatives of the Department of Justice, upon 
the written request. of the Attorney Gen- 
eral or an Assistant Attorney General, shall 
be permitted access, within the office hours 
of the defendants, and upon reasonable no- 
tice, to books, ledgers, accounts, correspond- 
ence, memoranda, and other records and 
documents in the possession or the control 
of the defendants, or any of them, relating 
to any of the matters contained in this de- 
cree. Any authorized representative of the 
Department of Justice, subject to the rea- 
sonable convenience of the defendants, shall 
be permitted to interview officers or em- 
ployees of defendants without interference, 
restraint, or limitation by defendants; pro- 
vided, however, that. any such officer or 
employee may have counsel present at such 
interview. Defendants, upon the written 
request of the Attorney General or an As- 


sistant Attorney General, shall submit such’ 


reports with respect to any of the matters 
contained in this decree as from time to time 
may be necessary for the purpose of en- 
forcement of this decree; provided, how- 
ever, that the information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings in which the United 
States is a party or as otherwise required 
by law. 


[Retention of Jurisdiction to Enforce 
Compliance] 
8. Jurisdiction of this action is retained for 
the purpose of enabling any of the parties to 


this decree to apply to the Court at tue 
time for such further orders or directions 
as may be necessary or appropriate in rela- 
tion to the construction of or carrying out 
of this decree, for the modification thereof 
(including, without limitation, any modifi- 
cation or vacation of this decree upon ap- 
plication of said defendants, or any of them, 
required in order to conform this decree to 
any act of Congress enacted after the date 
of entry of this decree), and for the en- 
forcement of compliance. therewith and the 
punishment of violations thereof. 


[156,155] Old Homestead Bread Company and Sen Baking Company, Plaintiffs in 
Error, v. Marx Baking Company, Defendant in Error. : none me 


Supreme Court of Colorado, October 6, 1941. No. 14,812. En Banc. 
In an action seeking injunctive relief under the Colorado Unfair Practices Act, a 


decree, whose provisions restrained a baking corporation from giving away bakery products 
as inducement to buy its bread, without receiving legal compensation therefor, was not. too 
broad and drastic when construed in the light of the corporation’s unlawful activities and 
the conduct sought to be enjoined. r 

Where evidence showed that two baking corporations were controlled by the same 
officers and directors and were manufacturing identical products under the same trade 
name, a decree restraining one of the corporations found guilty of unfair trade practices 
was not defective because its provisions were made applicable to the other non-offending 
corporation. 


Error to the District Court of Prowers County. J. L. East, Judge. 


Judgment 
affirmed. 


I. L. Quiat, Ralph J. Cummings and Julius F. Seeman, Denver, Colo., for plaintifis 
in error. 


Arthur C. Gordon and Arthur St. George Gordon, Lamar, Colo., for defendant in 
error. 
[Nature of Proceeding] 


BAKKE, J.: Defendant in error, plaintiff 
below, brought an action under the Unfair 


violating the provisions thereof. The in- 
junction was granted, and reversal of the 
judgment is sought on a writ of error. Ref- 


Practices Act (S. L. 1937, c. 261) to enjoin 
plaintiffs in error, defendants below, from 
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erence will be made to the parties as in the 
trial court. 
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[Facts | 

From the record it appears that the de- 
fendants, while separate corporations, had 
the same officers and directors, and manu- 
factured the same bakery products. The 
Star Baking Company sold and distributed 
bakery products in southern Colorado, the 
Old Homestead Bread Company in northern 
Colorado. The alleged acts of violation took 
place in and around Prowers county in the 
southeastern part of the state, which, of 
course, is in the territory served by the 
Star company. ‘Town Talk” bread is the 
principal product manufactured and sold by 
both companies. 


[Allegations of Complaint] 


The amended complaint sets forth the 
following alleged violations of the Unfair 
Practices Act, supra: 1. That on January 26, 
1939, the defendants caused an advertise- 
ment to be published in, a daily paper of 
Lamar, Colorado, “offering to give one 
package of Butterfly Rolls free with every 
loaf of Town Talk bread purchased from a 
local grocer in Lamar, Colorado”; that the 
same advertisement was repeated in two lo- 
cal papers on the day following. 2. That on 
February 2, 1939, they caused to be inserted 
in a daily paper of the same city an adver- 
tisement “offering to give one package of 
cinnamon rolls free with every loaf of Town 
Talk bread purchased from a local grocer 
in Lamar, Colorado”; that this advertise- 
ment was repeated in two local papers the 
following day. 3. That on February 10, 
1939, they again caused an advertisement to 
be published in a Lamar daily paper “offer- 
ing to give one loaf of Genuine Honey’ 
Krushed Wheat Bread free with every loaf 
of Town Talk bread purchased from a local 
grocer in Lamar, Colorado.” 4. That be- 
tween the dates of January 7, 1939, and 
February 11, 1939, defendants gave away 
numerous slips of paper to people residing 
in Lamar and Wiley upon which was printed 
the following promise: “This coupon signed 
by your customer will be accepted as 10¢ 
in payment for Town Talk Bread.” That as 
a result of the distribution of these “cou- 
pons” large quantities of bread were given 
away by said defendants. 5. That on Feb- 
ruary 10, 1939, defendants caused to_be 
distributed handbills in the city of Lamar offer- 
ing to present a one dollar bill to every per- 
son “in whose home was found all or part 
of a loaf of Town Talk bread,” and “that 
the said defendants gave to local grocers 
large numbers of loaves of bread for the 
purpose of permitting said grocer to sell the 
same or use the same in delivering said 
bread to those surrendering the coupons.” 
6. That the said defendants “have offered to 
give to other grocers in the said community 
loaves of Town Talk bread * * * with 


the intent and for the purpose of injuring 
competitors and destroying competition.” 

All of these allegations were established 
as facts in the trial court and counsel for the 
defendants so admit, so far as the defendant 
Star Baking Company is concerned. 


[Provisions of Trial Court’s Injunction] 


The trial court in this regard entered its 
permanent injunction in the following 
langauge: 

It is further ordered * * * that a writ of 
permanent injunction be issued, permanently 
restraining and enjoining the said defendants, 
and each of them, through officers, agents, em- 
ployees, servants, or otherwise, from: 5 

(a) Giving to any retail merchant or any other. 
consumer any of its products, except samples,, 
which are defined to be a part of anything 
presented for inspection or intended to be shown 


‘and used as. evidence of the quality of the 


whole; 
(b) Advertising by newspaper, or otherwise,. 
to give, or offering to give, or actually’ giving, 


- or selling, offering to sell or actually selling to: 


any retail merchant or other consumer, any 
article or product in addition to the article or 
product sold, without receiving legal compensa- 
tion for such additional article or product sold, 
in addition to the legal compensation for the 
primary article or product sold; 

(c) Giving or offering to give any article free 
with any product sold, without receiving legal 
consideration for all articles sold or transferred; 

(d) Using the device or scheme of distributing 
free tokens of the nature of slips of paper, or 
otherwise, entitling the person receiving the 
same to exchange the tokens for articles or 
products without the legal price therefor; 

(e) Advertising to give, or giving anything of 
value to any person having in his possession 
products of the defendants, or either of them, 
or using any device or scheme of similar nature. 

(f) Inducing or attempting to induce the pur- 
chase or handling of products of defendants by 
a retail merchant, or other consumer, by giving 
or allowing special concessions of either a tem- 
porary or permanent nature, such as the giving 
or offering to give quantities of merchandise to 
said merchant or other consumer, or paying, or 
offering to pay, for the newspaper or other ad- 
vertising costs of such merchant. 


[Defendants’ Contentions] 


As grounds for reversal and 
counsel for defendants contend: 

1. That the specific’ findings are too broad 
and wide-sweeping; 2. That the injunction is 
too broad and drastic; 3. That there is not 
sufficient evidence against Homestead Company 
to warrant any judgment or decree against it. 


remand, 


[Facts Substantiate Trial Court's Findings] 


1. There can be no just criticism of the 
trial court’s findings in this matter. The rec- 
ord discloses that these defendants entered 
upon a carefully planned, intensive cam- 
paign, using nearly all of the common “tricks 
of the trade” to break into the market in the 
territory served by competitors. We think 


1 56,155 


594 


Court. Decisions 


Old Homestead Bread Co., et al. v. Marx Baking Co. 


the established facts fully justify the trial 
court’s findings. We quote from the testi- 
mony of one witness as set forth in the 
abstract, indicating the type of testimony of- 
fered at the trial. “I am a grocer at Lamar, 
Colorado. Sales managers of the defendant 
companies told me they would give me a 
hundred loaves of bread in order to get their 
bread in Lamar and the sky was the limit in 
order to get their bread in.” Thus, it would 
seem that the trial court’s findings are not 
as “wide-sweeping” as the companies’ an- 
nounced objectives. 


[Injunctive Provisions Sufficient in Light of 
Defendants’ Conduct] 


2. In regard to their second contention, 
counsel for defendants set out twelve par- 
ticulars in their complaint of the decree, 
such as prohibition against gift regardless 
of intention, unlimited as to area and nature 
of products, criticism of the trial court’s use of 
the words “legal compensation” and “le- 
gal price” without defining their meaning, 
prohibition against defendants paying for 
any advertising of any retail merchant, etc. 


Every decreé is to be construed in the 
light of a given situation, and we think this 
decree represents a studied attempt on the 
part of the trial court to cover exactly. the 
preceding conduct of these defendants. As 
already indicated they had resorted to al- 
most every ingenuity conceivable in order to 
accomplish their purpose, and it would be 
impossible for the court to anticipate other 
devices which might be used in an attempt 
to circumvent or frustrate the plain meaning 
of the Unfair Practices Act. It is urged that 
this decree prohibits the giving away of 
bread to the Salvation Army, or for any 
other charitable purpose. True, if it could 
be shown that it was being done with the 
intent to violate the act in question but not 
otherwise. We need only state that this 
injunction must be construed in relation to, 
and in conformity with, the act itself. 

Defendant Star Baking Company in its 

answer contends: 
That this defendant does not propose and will 
not at any time in the future give away to the 
public for any purpose whatsoever any of its 
bread’ or its products; that it will not give 
away any cash or other prizes to any one con- 
tingent upon the purchase or use by such party 
or others of this defendant’s bread or bakery 
products. 


We assume the same applies to the Old 
Homestead Company. If so, it is impossible 
to see any occasion for concern as to the 
effects of this decree. In any event, either 
of the defendants is entitled to an opportu- 


nity at all.time to be heard should it be 
cited for contempt, and it alone must de- 
termine its future conduct. 

As to the phrases, “legal consideration” 
and “legal price,” no court can anticipate 
the meaning of such words in advance of 
their use in particular situations. It will be 
time enough to pass upon their significance 
as and when questions concerning them 
arise. Their meaning here as applicable to 
admitted facts was plain enough. 


[Sufficiency of Evidence to Include Both 
Defendants in Decree) 


3. We think there was sufficient evidence 
to include the Old Homestead Company in 
this decree. As already indicated, both com- 
panies had the same officers and directors. 
Their products were identical and it was 
those products that were made the instru- 
ments of offense in the present situation. It 


‘is admitted that the general sales manager 


acted as such for both companies and one 
of his promotional] letters to a local baker 
was written on the stationery of “The Old 
Homestead Bread Co.,” and signed “The 
Bakers of Town Talk Bread—By: C. J. 
Downing.” Downing was the general sales | 
manager. 


[Rule for Interpreting Injunctive Provisions] 


“To ascertain the meaning of any part of an 
injunction, the entire injunction must be 
looked to; and its language, like that of all 
other instruments, must have a reasonable 
construction with reference to the subject 
about which it is employed.” 32 C. J. 370, 
§ 624. 

[Conclusion] 


If the practice “has been abandoned in good 
faith and for all time, an injunction can do the 
defendant no harm, and it is a protection to 
which we deem the plaintiff entitled.” Brad- 
ford Baking Co. v. Weber Baking Co., 43 Cal. 


App. 570, 574, 185 Pac. 417, quoted in Nims 
on Unfair Competition and Trade-Marks 
(3 ed.) 923. 

[Ruling] 


Under the record before us we see no 
necessity for a modification of the court’s 
decree. 

Judgment affirmed. 

Mr. Justice Burke specially concurring: 

I concur in the conclusion, and this only, 
because I think plaintiff in error has, by its 
course as disclosed by the record, waived 
complete defenses which it had, and relied 
upon others which it had not. 


WOO;lOO 


eo 
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[7 56,156] C. F. Hammond, Appellant, v. A. J. Bayless Markets, Inc., a Corporation, 
Appellee. 


Supreme Court of Arizona. No. 4231. October 6, 1941. 
Where a merchant in behalf of himself and others filed a suit asking that a corpora- 


tion be restrained from alleged unlawful practices prohibited by the Arizona Unfair Sales 


Act and that a declaratory judgment be rendered declaring the Act to be constitutional, 


_attorney’s fees incurred by the corporation in procuring a modification of a temporary 


restraining order and in effecting a dissolution of an interlocutory injunction were properly 
allowed, in the amounts determined by the trial court, egainst the bonds given by the 
merchant to sustain the issuance of the temporary restraining order and the interlocutory 
injunction. Instigation of the suit by the corporation for the purpose of having the constitu- 
tionality and meaning of the Act determined would have defeated recovery but such fact 


was not sufficiently shown by proof. 


Appeal from the Superior Court of Maricopa County. Artur T. LAPRApe, Judge. 


Affirmed. 


Snell & Strouss, Mark Wilmer, Phoenix, Arizona, for appellant. 


Moore & Romley, Phoenix, Arizona, for appellee. 


[Nature of Proceeding] 


Locxwoop, C. J.: A. J. Bayless Markets, 
Inc., a corporation, called the company, 
brought suit against C. F. Hammond to re- 
cover attorney’s fees incurred by it in de- 
fending a certain action in a previous suit in 
which the position of the parties as plaintiff 
and defendant was reversed. Reference to 
this previous suit will be made from time to 
time as is necessary. 


[Facts] 


The facts leading up to the present ac- 
tion are not in dispute, and may be stated 
as follows: In 1937 both the company and 
Hammond were engaged in the grocery 
business in Phoenix. In the spring of that 
year the legislature had enacted chapter 44 
of the session laws of 1937,. commonly 
known as the Unfair Sales Act, and to which 
we shall hereinafter refer to as the act. 
Considerable uncertainty existed among the 
merchants in Phoenix as to the interpreta- 
tion of this act and what might be and what 
might not be termed unfair thereunder, and 
also as to whether the act was in whole or 
in part unconstitutional. The company had 
been for a number of years engaged in cer- 
tain practices which many of the other 
grocers thought affected their business seri- 
ously and which they considered to be un- 
fair competition under the terms of the new 
act. It was obviously in the interests of all 
merchants that the true meaning and con- 
stitutionality of the act be determined. 
Finally Hammond brought a suit which he 
alleged to be on behalf of himself and others 
similarly situated, in which he asked that 
the company be enjoined from doing certain 
things which he contended were prohibited 
by the act, and that a declaratory judgment 
he rendered declaring the act to be constitu- 


tional. On this complaint a temporary re- 
straining’ order was issued without notice, 
restraining the company from doing various 
things set»forth in the order pending a hear- 
ing on an order to show cause why the in- 
junction should not issue, and, as required 
by law, Hammond gave a bond with the 
usual conditions to support the restraining 
order. The company employed counsel who 
successfully moved to have the temporary re- 
straining order modified in a certain manner. 


The question later came on for hearing, 
as provided by statute, and the court granted 
an interlocutory injunction in terms substan- 
tially like the modified restraining order, 
and Hammond gave another bond as re- 
quired by statute to sustain it. The com- 
pany’s counsel then prepared to meet the 
issues raised by the whole proceeding and 
the matter was presented to the court on 
its merits and it held the act to be constitu- 
tional, but found that defendant had not 
violated it and dissolved the interlocutory 
injunction. Thereafter the company brought 
suit upon the two bonds above referred to 
to recover the attorney’s fees which it claimed 
it had been forced to expend in defense of 
the proceedings. It asked for $600 for its 
expenses anent the temporary restraining 
order, and for $900 for its expenses in de- 
feating the interlocutory injunction. 


[Trial Court’s Adjudication] 


The case was presented to the court sit- 
ting with a jury, and at a certain stage in 
the proceedings both parties moved for an 
instructed verdict. The court, following the 
rule in Fagerberg v. Phoenix Flour Mills Co., 
50 Ariz. 227, 71 Pac. (2d) 1022, and Garrett 
v. Reid-Cashion L. & C. Co., 34 Ariz. 482, 
272 Pac. 918, took this as a request that the 
issues be withdrawn from further considera- 
tion by the jury, discharged the latter, and 
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rendered judgment for the company for $100 
on the first cause of action and for $900, 
subsequently modified to $636, on the second 
cause of action. The case is before us on 
the appeal and a cross-appeal, Hammond 
claiming that the company is not entitled to 
recover anything, and the company insisting 
it should have been allowed the full amount 
prayed for. 


[First Assignment of Error] 


There are many assignments of error 
grouped under a number of propositions of 
law, which we shall consider in thé manner 
which seems most logical. The first is 
whether the suit brought by Hammond was 
lone whose main purpose was a declaratory 
judgment as to the meaning and constitu- 
tionality of the act, with the injunction pro- 
ceedings ancillary only, or whether it should 
be considered as an injunction proceeding 
primarily, with the request for a declaratory 
judgment merely ancillary thereto. 


[Provisions of Declaratory Judgment Statute] 


-Our declaratory judgment statute, sec- 
tions 4385-86-87, R. C. 1928 (27-701, 02, 03, 
A. C. 1939), read respectively, so far as 
material to the present case, as follows: 


Declaratory judgments authorized; form and 
effect. Courts of record may declare rights, 
status, and other legal relations whether or not 
further relief is or could be claimed, and the 
action shall not be open to the objection that 
a declaratory judgment only is prayed for. The 
judgment may be either affirmative or nega- 
tive, and has the force and affect of a final 
judgment, subject to appeal as in other actions. 

Person interested or affected may have dec- 
laration. Any person interested under a deed, 
will, written contract or other writing, or whose 
rights, status, or other legal relations are af- 
fected by a statute, municipal ordinance, con- 
tract or franchise, may have determined any 
question of construction or validity arising un- 
der the instrument, statute, ordinance, contract, 
or franchise and obtain a declaration of rights, 
status or other legal relations thereunder, A 
contract may be construed either before or 
after there has been a breach thereof. 

Person beneficially interested may have dec- 
laration; enumeration not a limitation. 6 

The enumeration in this and the preceding 
sections does not limit or restrict the exercise 
of the general powers conferred, in any action 
where declaratory relief is sought, in which 
a judgment will terminate the controversy or 
remove an uncertainty. 


[Primary Purpose of Original Suit 
Determined] 

Upon a careful examination and compari- 
son of the pleadings, the following situation 
appears therein: Hammond claimed that 
the company was engaged in certain illegal 
practices which seriously injured his busi- 
ness. The company admitted the practices 
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but insisted they were perfectly legal. This 
issue depended upon the meaning and 
validity of the act. There was thus a real 
controversy between the parties in regard 
to a right claimed by one and denied by the 
other, which involved the construction and 
validity of the statute, and would be deter- 
mined by a declaratory judgment on this 
point. And this issue could have been de- 
termined just as effectively if no injunction 
had been asked until after the declaratory 
judgment was rendered. Further, any per- 
manent relief would depend upon what that 
judgment was. We think, therefore, the 
primary purpose of the action was to obtain 
a declaratory judgment construing the act, 
and that the injunctive relief sought was 
merely ancillary to such judgment in the 
same manner as the foreclosure of an at- 
tachment or an execution is to an ordinary 
judgment. Such being the case, it is appar- 
ently not seriously in dispute that a recovery 
on the bonds can be had only for legal serv- 
ices performed in regard to the temporary 
restraining order and the-interlocutory in- 
junction, and not for those applying only 
to the main issue of the case, which was, 
what is the meaning of the act and is it 
valid with such a meaning? Jacobson wv. 
Laurel Canyon Min. Co., 27 Ariz. 546, 234 
Pac. 823. 


[Instigation of Original Suit by Party Sued] 


The next question is whether the com- 
pany procured Hammond to institute the 
proceeding and to secure the restraining 
order and injunction, for if it’ did, in law and 
equity it cannot recover any damages on the 
bonds:.. We think, however, this only ap- 
plies when a party either directly or indi- 
rectly instigated the particular proceeding 
for which the bond was given. The mere 
fact that he may have desired to have the 
main issue raised by the suit settled in court 
does not necessarily amount to a legal in- 
stigation of the ancillary proceeding. We 
have examined the offer of proof appearing 
in the record, and we think it falls far short 
of showing that the company instigated the 
bringing of the injunction proceeding by 
Hammond. The mere statement by it that 
it would like to have the constitutionality 
and meaning of the law determined in a 
proper proceeding by no means necessarily 
means that it desired to have an action 
brought in which it’ would be enjoined from 
continuing its business in the usual course 
prior to a decision on the merits of the 
action. 


[No Error in Trial Court's Withdrawal 
of Case from Jury] 


We next come to the question as to whether 
the court erred in withdrawing the case 
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from the jury. Under the law as it stood 
prior to the adoption of the new rules of 
procedure, a motion:by both parties for a 


directed verdict amounted to an agreement 


that there was no issue of fact left for the 


determination of the jury and that the court 


might, and should, properly discharge the 
jury and itself render judgment upon the 
record as made. Fagerberg v. Phoenix Flour 
Mulls Co., supra: 


[Sufficiency of Evidence to Sustain Trial 
Court's Judgment] 


We consider then whether there is suffi- 
cient evidence in the record to sustain the 
judgment of the trial court, for if there is it 
should be affirmed. It appears from the 
record that counsel for the company in pre- 
senting to it their bill for services did. not 
itemize it but fixed the lump sum of $1500, 
without designating how much applied to 
the different proceedings involved in the 
action. If this were all the evidence on the 
subject, under the decision in Jacobson v. 
Laurel Canyon Min. Co., supra, we would be 
compelled to hold that the court could not 
render a judgment for attorney’s fees in 
favor of the company in this action. It is 
well known, however, that counsel in ren- 
dering statements to clients do not always 
break down these statements, showing the 
value of each particular service rendered, 
and tinder such circumstances when the 
question arises as to how a statement ren- 
dered should be apportioned, it is always 
permissible for counsel to show the different 
items of which the statement was a sum- 
mary. One of counsel for the company tes- 
tified very fully in regard to the amount of 
work which they did on all phases of the 
action and the reasonable value of the serv- 
ices rendered. He stated that, in his opin- 
ion, $600 was a reasonable fee for all matters 
up to and including the hearing on the inter- 
locutory injunction, of which $100 was a 
reasonable fee for the work done incident 
to the securing of the modification of the 
temporary restraining order. He also stated 
that the $900 was a reasonable charge for 
that portion of the work pertaining to the 
interlocutory injunction phase of the matter. 
There was no evidence of any nature con- 
tradicting this testimony. In actions for an 
attorney’s fee, while expert testimony as to 
the value of such service is admissible and 
should be given due weight, it is not con- 
clusive on the court, for the latter is itself 


an expert on that question and may consider 
its own knowledge and experience in deter- 
mining a reasonable and proper fee, and in 
the light of such knowledge may form an 
independent judgment and determine the 
reasonable compensation to be allowed. ° El- 
conin v. Yalen, 208 Cal. 546, 282 Pac. 791; 
Enyart v. Orr, 78 Colo. 6, 238 Pac. 29; Kirk 
v. Culley, 202 Cal. 501 261 Pac. 994; In re 
Associated Towel & Linen Sup. Co., 7 Fed. 
Sup. 699; Davitt v. O’Connor, 73 Fed. (2d) 
43, 293 U. S. 621; 79 L. Ed. 709. Nor need 
the court award the fees asked for the attor- 
ney merely because he is the only one who 
testified on the subject. Bowman v. Mary- 
land Cas. Co., 88 Cal. A. 481, 263 Pac. 826. 
The trial court originally gave judgment for 
$100 for services performed in connection 
with the temporary restraining order, and 
$900 for services performed in connection 
with the interlocutory injunction, but later 
modified this judgment -by reducing the last 
item to $600, but allowing $36 additional for 
the cost of a transcript which counsel for 
the cémpany claimed to have been neces- 
sary in the preparation of its case on the 
interlocutory injunction. 


[Power of Trial Court to Modify Judgment] 


It is urged on the cross-appeal by the 
company that the court had no power to 
modify the judgment in this manner. While 
admitting that under the provisions of sec. 
3859, R. C. 1928, (21-1502, n., A. C. 1939), 
the court may modify a judgment within 
six months from the date of entry, it is 
urged that it can only be done for good 
cause, and that no good cause appears in 
the record. We think that particularly on 
a judgment of this kind, when the proper 
amount to be allowed is wholly within the 
discretion of the court and dependent to a 
great extent on its own knowledge, the 
mere fact that the court does modify the 
judgment is sufficient to establish that it 
had good cause to believe the modification 
to be correct. 

While we have considered all of the as- 
signments of error, we think the only ones 
which require a discussion have heen dis- 
posed of by this opinion. 


[Ruling] 


Upon the whole case we think the record 
shows no reversible error, and the judg- 
ment of the trial court is affirmed. 

MCALISTER and Ross, JJ., concur. 
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[| 56,157] Mid-West Theatres Company, a Michigan Corporation, Plaintiff, v. Co- 
Operative Theatres of Michigan, Inc., a Michigan Corporation, et al., Defendants. 


District Court of the United States for the Eastern District of Michigan, Southern 
Division. No. 1350. September 10, 1941. 


A Michigan co-operative, operating as a booking agency for independent exhibitors of 
motion pictures in Michigan, which negotiated for films to be produced in California and 
to be shipped into Michigan for exhibition, was engaged in interstate commerce within 
the meaning of the Sherman Anti-Trust Act. 


Independent motion picture exhibitors may establish a co-operative to operate as a 
film booking agency for the reasonable promotion of the economic activity of its members. 
Contracts between the co-operative and distributors making it impossible, because of the 
co-operative’s tremendous buying power, for a non-member exhibitor to compete with a 
member exhibitor do not constitute an unreasonable restraint of trade in the motion picture 
industry within the prohibition of the Sherman Act. However, the Act is violated where 
the co-operative or any member seeks to prevent a member’s competitor from bidding for 
pictures by threats held over the producer, where a member buys pictures which are not, 
needed for his “normal” requirements, or where the co-operative so conducts its affairs as 
to shut out one member’s competitor without rhyme or reason. 


In a civil action under the Sherman Anti-Trust Act, a court should not levy damages 
upon a violator of the Act for the benefit of one who claims injury as a result of the viola- 
tions where the action is based upon the refusal of the violator to permit the injured party 
to participate in the violator’s unlawful activities. 4 


Under Section 16 of the Clayton Act a court of equity in a civil suit has the right in 
the protection of public interest to grant injunctive relief against the continuance of viola- 
tions of the Sherman Anti-Trust and Clayton Acts, even though recovery of damages is 
denied to the party bringing the action. 


In order to recover damages in a civil action under the Sherman Anti-Trust Act, 
plaintiff must show that defendant caused the injury to it and that the injury was the 
proximate consequence of the unlawful acts of defendant toward plaintiff. It is not enough 
to show that forbidden acts were committed toward others. 


Where, in a private controversy under the Sherman Act, there are questions which 
may seriously affect public interest, the ordinary rules for the admission of evidence and 
relevancy need not be followed. In cases involving statutes which are enacted principally 
for public protection the court must be alert to understand all of the economic and social 
factors which bear upon the result, particularly where there has been no direct intervention 
by the government. : 


Shapero & Shapero, Samuel Shapero and Ralph E. Routier, of counsel, Detroit, Mich., 
for plaintiff. 


Butzel, Levin & Winston, and Adrian D. Rosen, Detroit, Mich., for defendants. 
Before Picarp, District Judge. 
Nature of Proceeding 


[Digest] Plaintiff in this action filed .a 
complaint against defendants claiming that 


of economic bargaining between the exhibi- 
tor and producer or distributor. Briefly 
stated these facts are as follows: Between 


their activities in the distribution of motion 
pictures in the City of Detroit were in vio- 
lation of the Sherman Anti-Trust Act, the 
Clayton Act and the Robinson-Patman Act. 
The alleged violations of the Robinson-Pat- 
man Act were finally dropped. 


Method of Distributing Motion Pictures 


For a complete understanding of the is- 
sues involved the court deemed it necessary 
to review some of the complexities involved 
in the distribution of motion picture film 
and to consider contractual practices which 
have developed in the trade as the subject 
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four hundred and fifty and five hundred full 
length films are produced every year. The 
pictures when completed are sent to dis- 
tributors throughout the United States to 
be shown in “first run” houses. In Detroit, 
there are five “first run” houses, none of 
which is a member of the defendant co-op- 
erative association. Ifa picture is exhibited 
at a “first run” house in Detroit for one 
week, no other theatre in Detroit, or within 
an area of sixty-five miles, may run the 
same picture until twenty-eight days after 
the end of that week. If the picture runs 
for more than a week, forty days must 
elapse after its close at the “first run” house. 


< 
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This is usually referred to as “protection” 
or “clearance”, or both. The picture then 
goes to “second run” houses of which there 
are eight in Detroit—two among the de- 
fendants in this case. After the film is ex- 
hibited in “second run” houses, it goes to 
“key run” theatres, but may not be ex- 
hibited there until seven days following its 
close at “second run” houses. This pro- 


cedure of distributing motion pictures is 


insisted upon by exhibitors and distributors 
and is covered by contracts negotiated from 
time to time. 
Parties 

Plaintiff corporation owned one “key run” 
theatre and a subsequent run theatre. De- 
fendants are a co-operative association of 
about one hundred second run, key and suc- 
ceeding theatres and several of its individual 
members. Two theatres of a particular de- 
fendant, Cohen, one a “key run” theatre, 
the other a subsequent run theatre, com- 
peted with the plaintiff’s theatres in the 
same locality in down town Detroit. Cohen 
also owned a “second run” theatre. 


Allegations of Complaint 

Plaintiff alleged that the defendant mem- 
bers, through the Co-Operative with its one 
hundred or more theatres, representing fifty 
percent of the seating capacity of metro- 
politan Detroit exclusive of first run houses, 
so controlled the moving picture industry 
in Detroit, particularly as affecting “key” 
and following run houses, that plaintiff 
could not secure or even negotiate for any 
pictures at less prices than an independent 
major picture booked by Co-Operative until 
after it had played the theatres owned by 


one of its members, Cohen, and that as a 


result thereof plaintiff has been obliged to 
run vaudeville with minor features. Plaintiff 
also claimed that Co-Operative, through its 
concertive activities, had caused major pro- 
ducers to cancel contracts with non-mem- 
ber independents; that it had compelled its 
members to give up practically all individual 
buying; that its activities were controlled by 
an inner clique of small chains which 
dominated its policy; that its manager 
bought those pictures the directors told him 
to buy regardless of the wishes of its lesser 
individual members; that it was able to buy 
pictures for less prices than an independent 
by reason of its tremendous buying power; 
that it has used such tremendous buying 
power to stifle competition; and that the 
Co-Operative’s strangle hold upon Detroit's 
motion picture industry was so firm that if 
a major producer sold plaintiff a feature to 
be played in advance of one of its member’s 
theatres, the producer would be boycotted 
by all the members of the Co-Operative. 
Plaintiff sought to prevent the Co-Operative 
from using its combined buying power to 


benefit its individual members, and asked 
that the court declare its activities along 
this line be declared illegal, insisting as a 
principle that the individual members be 
obliged, in the interest of free competition; 
to do their own purchasing of motion pic- 
tures. 


Defendants’ Contentions 


Defendants denied all allegations of wrong- 
doing. They insisted that plaintiff suffered 
not because of Co-Operative, but because 
defendant-member, Cohen, with whom plain- 
tiff was competiting, had a better buying 
power owing to his ownership of a second 
run theatre in addition to a key run and a 
subsequent run theatre. They claimed that 
the Co-Operative was properly organized 
and conducted under the laws of Michigan 
to defend independents from distributors 
and producers who were beginning to con- 
trol the life blood of the independent exhibi- 
tor; that it had made better prices for 
Detroit theatre goers, secured better pic- 
tures and made more competition; and that 
their procedure did not differ economically 
or illegally from any co-operative or collec- 
tive activity of other independent groups 
formed to combat chains. They further de- 
nied that they prevented any producer from 
selling plaintiff except on such clearances as 
is recognized as being necessary in the mo- 
tion picture business. 


Ruling of Court on Admission of Evidence 


Plaintiff, chiefly through the testimony of 
a former manager of Co-Operative, pro- 
duced evidence of monopolistic activities and 
control of Co-Operative in several instances, 
generally met by defendant’s explanation 
that such activities were caused by that par- 
ticular theatre’s “superior economic posi- 
tion.” Great liberality was granted by the 
court in admitting evidence of numerous 
other theatre situations in the Detroit area 
where Co-Operative had acted improperly 
either in the treatment of its own members 
or other exhibitors.. This evidence the court 
considered necessary to give a comprehen- 
sive and complete picture of the moving 
picture industry and its operation in the 
Detroit area. To sustain its admission the 
court held that ordinary rules of evidence 
and relevancy need not be followed in a 
private controversy where there are ques- 
tions which may seriously affect public in- 
terest. In c¢ases involving. statutes which 
are enacted principally for public protection 
the court must be alert to understand all 
of the economic and social factors which 
bear upon the result, particularly in cases 
where there has been no direct intervention 
by the government. However, the court 
stated that the plaintiff could not rely on a 
showing of wrongs to other exhibitors or 
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distributors. Plaintiff, to establish its case, 
had to show that defendants caused injury 
to it, and that the injury was the proximate 
consequence of the defendants’ illegal acts 
toward it. It was not enough to show that 
forbidden acts were committed. ; 


Interstate Commerce Involved 


The film contracts, negotiated in Detroit 
during the year prior to the production of 
the pictures, were for pictures to be made in 
California. After execution the contracts 
were sent to New York for acceptance. The 
films when completed came to a film ex- 
change in Detroit and after their rental to 
exhibitors were sent to another state or back 
to headquarters. The court rejected de- 
fendants’ theory that their activities were 
local and held that they were engaged in 
interstate commerce. Defendants’ contracts 
with producers coupled with contracts from 
other states gave life and genesis to the film 
itself. Michigan was merely a stopping 
place or link in the chain in interstate travel 
of these films from producers through dis- 
tributors through exhibitor to the public 
and back the same route to the producer. 
This, in the court’s opinion, was interstate 
commerce of a pure virgin variety. 


Violation of Sherman and Clayton Acts 


With respect to the alleged violations of 
the Sherman Anti-Trust and the Clayton 
Acts, the court held that independent op- 
erators may organize for the reasonable 
promotion of their economic activity with- 
out violating the Sherman Act. The court 
was unable to agree with plaintiff’s conten- 
tion that the form of proprietary ownership 
may render theatre chains immune from 
wrongdoing whereas a co-operative enter- 
prise doing the same thing would be vio- 
lating the law. This, the court said, would 
make the test of legality depend upon 
whether or not the proprietary interest ex- 
isted in defendants as one. Such a distinc- 
tion was rejected by the United States 
Supreme Court in Appalachian Coal v. United 
States, 288 U. S. 344. The co-operative was 
legal under the Michigan law and since the 
members themselves were not protesting 
against its operations, no law, to the court’s 
knowledge, prohibited the independent theatre 
owners from designating anyone they might 
desire to do their individual buying. Fur- 
thermore, the court stated that it could not 
control the contractual relations of the Co- 
Operative with the distributors in view of 
the repeated holding of courts that a dis- 
tributor may sell to whom he desires and 
that he may provide for clearance or even 
not to sell to any other competiting exhibi- 
tor at all until after the clearance period. 
The court concluded that there was no ob- 
jection to Co-Operative buying for its mem- 
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bers and could think of no restriction that 
would render the distributor unconscious of 
the fact that Co-Operative had buying power 
of some magnitude. The use of the power 
was within the right of the Co-Operative as 
long as it was not used illegally. Plaintiff 
admitted that it had a greater advantage 
and more bargaining power, by reason of 
its ownership of several theatres, than an 
individual owning a single theatre. Why 
then, the court reasoned, was it unlawful 
for a group of independents to associate to- 
gether to combat the buying power of a 
chain of theatres or to assist them in col- 
lectively bargaining more effectively with 
producers? 

The evidence, on the other hand, showed 
that defendants violated the Sherman Act 
on several occasions. These violations con- 
sisted of attempts to stifle all competition 
by coercing distributors to break contracts 
and by compelling distributors not to do 
business with anyone outside the select 
gates except after the clearance run, on 
penalty of not being able to sell Co-Opera- 
tive at all. Making it clear that the court 
did not desire to interfere with clearance or 
with contracts that could be legally made, 
the court held that line between legality and 
illegality was crossed when the Co-Opera- 
tive or any member seeks to prevent a mem- 
ber’s competitor from bidding for pictures 
by threats held over the producer, when a 
member buys pictures which are not needed 
for his normal requirements, when an asso- 
ciation so conducts its affairs as to shut out 
One member’s competitor entirely without 
thyme or reason. In view of the number 
of the major pictures produced and the nor- 
mal requirements of the Co-Operative’s 
member in competition with plaintiff, plain- 
tiff was held to be entitled to go into open 
competition for any picture that any major 
producer had to sell. 


Right of Plaintiff to Damages 


Plaintiff was not entitled to damages for 
several reasons; the first being that plaintiff 
had not proven damages. Plaintiff’s show- 
ing of damages was limited to what its dam- 
ages would have been if plaintiff had gotten 
all the major products and the competiting 
member of the Co-Operative had gotton 
none. This evidence did not help the court 
in arriving at a conclusion on damages. 
Moreover, the chief stockholder of the plain- 
tiff company was formerly a member of the 
Co-Operative. He knew of the policy of 
the Co-Operative, contributed to its enforce- 
ment, and resigned only when that policy in 
a single instance did not coincide with his 
desires. He knew of the favorable treat- 
ment accorded the Co-Operative member 
with whom he was.competing. He was also 
a member of an organization similar to Co- 
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Operative. The court held that there was 
an element of pari delicto in plaintiff’s posi- 
tion comparable to that found in Eastman 
Kodak v. Blackmore, 277 Fed. 694. Dam- 
ages should not be levied upon a wrongdoer 
for the benefit of one who claims injury for 
infringement of the anti-discrimination, re- 
straint of trade, and Sherman Anti-Trust 
Laws of the United States when that action 
is based upon refusal of defendant wrong- 
doer to permit plaintiff to participate in de- 
fendants’ activities. Additional considerations 
of the court in disallowing damages were 
that plaintiff’s business were fairly profitable 
that a large indebtedness had been liqui- 
dated and paid off, that leasehold amortiza- 
tions had been taken care of, and that 
substantial salaries had been paid. These 
facts did not coincide with the asserted claim 
of a helpless victim threatened with ruination: 


Right of Plaintiff to Injunctive Relief 


The final question considered by the 
court was its right to grant injunctive relief 
for the violation of the Sherman and Clay- 


-ton Acts effecting plaintiff, when damages 


were denied, and just what the nature of 
such injunctive relief could be. The court 
stated that to deny plaintiff any future relief 
on the theory that it was not entitled to 
damages might be construed as placing the 
court’s approval upon all activities of Co- 
Operative. Such was not its intention. 
Certain facts were presented to show viola- 


tions of the Sherman and Clayton. Acts. 
The record contained no evidence that such 
violations would not be continued in the 
future. Citing the courts’s right under Sec- 
tion 16 of the Clayton Act to restrain 
“threatened conduct,” the court held that 
the wrongful acts of the defendants in which 
the public were interested should not be 
permitted to continue and should be en- 
joined. The grant of such relief without 
allowing damages, although questionable, 
seemed to the court to be on the side of 
fairness and common sense. An injunction 
was granted: 


First, to prevent defendants, directly or 
indirectly from interfering with plaintiff’s 
right to compete for the purchase of any or 
all motion picture films produced where 
such films are used or purchased by the Co- 
Operative member’s competing theatre or not; 

Second, to prevent defendants by coercion, 
threat, or otherwise from restraining any 
producer or distributor, directly or indi- 
rectly, from negotiating with plaintiff or 
from entertaining bids from plaintiff for any 
and all pictures; and; 

Third, restraining the Co-Operative mem- 
ber competing with plaintiff from purchas- 
ing more than the number of major pictures 
normally used by his theatres in their re- 
spective runs which at the present time was 
set at two changes of double features each, 
each week. 


[56,158] United States v. San Pedro Fish Fxchange, Anthory B. Jaconi, Yoshitura 
Kamiya, M. N. Blumenthal, Hugh Reves, A. H. Finch, Elmo C, Jack, and J. J. Camillo. 


District Court of the United States. Southern District of California, Central Division. 
Civil Action No. 1772-B. September 15, 1941. y 


Upon consent of all parties. a decree is entered in proceedings under the Sherman 


Anti-Trust Act, enjoining the defendants from combining and conspiring amorg them- 
selves to restrain interstate trade and commerce in the sale and purchase of fish and 
fishery products. Among the activities restrained by the decree are: fixing and main- 
taining prices for fish and fishery products; establishing conditions for the sale and pur- 
chase of such products, including brokers’ commissions; purchasing from a ccmmon 
agency; restricting sales to and purchases from non-complying competitors; ered 
buvers eligible to purchase on credit or other trade terms and limiting the sale oh Ss 
and fishery products to purchasers whose eligibility has been determined in accordance 
with agreed rules; allocating sales quotas; and promulgating rules and conducting meetings 
to formulate rules for the purpose of effecting the unlawful activities. 


. Fleet Palmer, U. S. Attorney, Los Angeles, Cal., Thurman Arnold, Assistant 
cone Genecoh Fons C. Clark and Harold F. Collins, Special Assistant to the Attorney 
General, for plaintiff. a 

i A. Hix, San Pedro, Cal., Vernon S: Gray, Wallace L. Ware, DeWitt Morgan 
pee of Ls Angeles: Cal., and P. A. Whitacre, San Diego, Cal., for defendants. 


Before BEAumonrtT, District Judge. 


Consent Decree 
The Complainant, United States of 
America, having filed its Complaint herein 
on Sept. 15, 1941; all the defendants having 


appeared generally and waived service of 
process and all parties hereto by their re- 
spective attorneys herein having severally 
consented to the entry of this final decree 
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herein without trial or adjudication of any 
issue of fact or law herein and without 
admission by any party in respect of any 
such issue; and the defendants having moved 
the Court for this Decree; 

Now, THEREFORE, before any testimony 
has been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of all parties here- 
to, it is hereby 


ORDERED, ADJUDGED AND DEcREED as follows: 
I 
[Jurisdiction] 


That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the Complaint states a cause of action 
against the defendants under the Act of 
Congress.of July 2, 1890 entitled “An Act to 
Protect Trade and Commerce Against Un- 
lawful Restraints and Monopolies” and the 
acts amendatory thereof and supplemental 
thereto. 


II 


[“Fishery Products” Defined] 


The term “fishery products” as used in 
this Decree shall mean fish of all kinds, in- 
cluding fresh, frozen, processed, and shell 
fish, and the by-products of fish. 


rE 
[Activities Enjoined] 


Each of the defendants, their successors, 
subsidiaries, directors, officers, employees, 
agents, members, or stockholders, and all 
persons acting through, or for them, or any 
of them, be, and they hereby are enjoined 
from agreeing, combining, or conspiring 
among themselves, ox with others, to do, or 
to attempt to do, or to induce others to do, 
the following things, or any of them: 


[Price Fixing] 

1, Raise, lower, fix, maintain, adhere to or 
stabilize the price of any fishery product or 
products, or fix, maintain, or adhere to any 
other term or condition for the sale or purchase 
of any fishery product or products, including 
the commissions to be paid to brokers; 


[Purchasing from Common Source] 


2. To purchase fishery products only through 
a common or designated agency or agencies, 
committee or committees, buyer or buyers; 


[Sales Restraint] 


3. Refrain from selling fishery products to, 
or from buying fishery products from, any per- 
son, group, or class; 


[Restraint on Buying] 


‘4. Refrain from buying fishery products from, 
or selling fishery products to, any person, group, 
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or class which fails to abide by any published, 
suggested, or agreed terms and conditions for 
the sale or purchase of fishery products; 


[Classification of Buyers] 

5. Classify persons eligible to purchase fishery 
products on credit or other trade terms or re- 
frain from selling on credit or other trade terms 
to any person, group, or class; i 


[Promulgating Rules] 


6. Formulate, promulgate, or observe any 
rules, regulations, or conditions for the sale or 
purchase of fishery products with the purpose 
or effect of preventing any wholesaler, dealer, or 
retailer. from purchasing fishery products 
through or selling fishery products to any per- 
son, group, or class; 


[Discrimination] 
7. Discriminate against any person, group, 
or class in the purchase, sale, handling, or 


marketing of fishery products; 


[Allocation of Sales Quotas] 

8. Allocate or divide among wholesalers, deal- 
ers, suppliers, or retailers the’: market for sales 
of or orders for fishery products on a basis of 
groups or classes of buyers or sellers or on a 
basis of individual buyers or sellers or on any 
geographical basis. 


IV 


[Additional Activities Enjoined] 


Each of the defendants, their successors, 
subsidiaries, directors, officers, employees, 
agents, members, or stockholders, and all 
persons-acting through or for them, or any 
of them, be, and they are hereby enjoined 
and restrained from doing, or attempting to 
do, or inducing others to do, the following 
things, or any of them: - 


[Meetings] 

1. Sponsor, call, endorse, hold, or participate 
in any meeting or conference for the purpose or 
with the effect of raising, lowering, fixing, main- 
taining, or stabilizing prices for the purchase 
or sale of fishery products, or for the purpose 
or with the effect of controlling or restricting 
the distribution of fishery products, or to 
cea de any other activity prohibited by this 

ecree; 


[Adoption of Plan to Allocate Quotas] 


2. Formulate, sponsor, endorse, or participate 
in any plan to allocate or divide among whole- 
salers, dealers, suppliers, or retailers the market 
for sales of or orders for fishery products on a 
basis of groups or classes of buyers or sellers 
or on a basis of individual buyers or sellers 
or on any geographical basis; 


[Credit Restrictions] 


3. Limit the sale of fishery products on credit 
or other trade terms to purchasers whose eligi- 
bility and right thereto are determined in ac- 
cordance with agreed, published, or suggested. 
rules among any defendants, or by any agency, 
organization, or group maintained, supported, 
or used by any defendants. 
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Vv 


[Activities Permitted to Secure Compliance] 
For the purpose of securing compliance 


with this Decree, and for no other purpose, ~ 


duly authorized representatives of the De- 
partment of Justice shall, on written re- 
quest of the Attorney General or an 
Assistant Attorney General, and on reason- 
able notice to the defendants made to the 
principal office of the defendants, be per- 
mitted, subject to any legally recognized 
privilege, (1) access, during the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and other 
records and documents in the possession or 
under the control of the defendants, relat- 
ing to any matters contained in this decree, 
(2) subject to the reasonable convenience 
of the defendants and without restraint or 
interference from them, to interview officers 
or employees of the defendants, who may 
have counsel present, regarding any such 
matters, and (3) the defendants, on such 
request, shall submit such reports in re- 
spect of any such matters as may from 


time to time be reasonably necessary for 
the proper enforcement of this Decree; pro- 
vided, however, that information obtained by 
the means permitted in this paragraph shall 
not be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings for the purpose 
of securing compliance with this Decree in 
which the United States is a party or as 
otherwise required by law. — 


VI 


[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Decree to apply to the Court at any 
time for such further orders and directions 
as mav be necessary or appropriate for the 
construction or carrying out of this Decree, 
for the modification or termination of any 
of the provisions hereof, for the enforce- 
ment of compliance herewith, and for the 
punishment of violations hereof. 


[f 56,159] United States of America v. Harbor District Chapter, National Electrical 


Contractors Association; San Pedro Unit, Local Union No. B-83. International Brother- 
hood of Electrical Workers; McWhinnie Electrical Corporation; T. Battersby; George J; 
Hadd‘x; Craig Ritter; Jack Williams; Harry G. White; A. J. Koontz; R. C. Gatlin; 
Kenneth Lewis; B. J. Scott; William J. McWhinnie; Harry Olson; R. R. McCall; D. C. 
White; A. C. Harrison; J. C. Spradley; and Duane Wallsworth. 


United States District Court for the Southern District of California, Central Division. 
Civil Action No. 1677-RJ. August 4, 1941. 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act, perpeturlly enjoining defendants from carrying out or continuing a 
combination and. conspiracy to restrain interstate trade and commerce in electrical equip- 
ment and materials used in the electrical contracting business. Among the practices forbid- 
den by the decree are: fix'ng, maintaining and increasing prices for the sale, installation 
and repair of electrical systems and electric equipment and materials; exchanging in- 
formation for the accomplishment of such purpese; operating or participating in an 
association of electrical contractors maintaining a bid depository; interfering with com- 
petitive bidding; agreeing with labor unions to prevent procurement of union labor by 
competitors; discriminating against union members who work or have worked for a Hine 
complying competitor; and furnishing false, misleading statements to wholesalers, jo ae 
general contractors and building owners: concerning non-complyirg comipetitors a 
intent to prevent their procurement cf business and to compel their membership in the 
unlawful association. The defendant labor union is enjoined from agreeing with an 
employer’s association to withhold union labor from contractors complying with union 
requirements and from threatening to withhold union labor from non-complying con- 
tractors in order to compel compliance with the policies of the unlawful association. 
Jurisdiction is retained for the enforcement of the provisions of the decree. 


: . Fleet Palmer, U. S. Attorney, Los Angeles, Cal., Thurman Arnold, Assistant 
mike General: Tom C. Clark, Alfred C: Ackerson and James E. Harrington, Special 
Assistants to the Attorney General, for plaintiff. 


Vernon Cruickshank, Otto J. Emme and John J. Irwin, all of Los Angeles, Cal., for 
defendants. 


Before YANKWICH, District Judge. 
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Consent Decree 


This cause coming on to be heard on the 
4th day of August, 1941, and the defendants 
having waived process and service and hav- 
ing appeared herein. 


And counsel for the deieiene and said 
defendants and each of them having con- 
sented to the making and entering of this 
Decree upon condition that neither such 
consent nor this Decree shall constitute nor 
be considered an adjudication nor even an 
admission that the defendants, or any of 
them, have in fact violated any. statute of 
the United States of America, or of the 
State of California, 


Now, THEREFORE, before any testimony has 
ibeen taken, and in accordance with said 
iconsent of ‘counsel and of said defendants 
and each of them, it is hereby 


ORDERED, DECREED AS 


Foiiows: 


ADJUDGED, AND 


[Jurisdiction] 


(1) That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto, and that the Complaint states a 
cause of action against the defendants under 
the Act of Congress of July 2, 1890 entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies,’ and acts amendatory thereof and sup- 
plementary thereto. 


[Activities Enjoined] 


(2) That the defendants, and each of them 
(except the defendant union, its officers, 
agents, members and their successors), and 
all of their respective officers, directors, 
agents, servants, employees, and all persons 
acting or authorized to act on behalf of the 
defendants, or any of them, be and they 
hereby are perpetually enjoined and restrained 
from carrying out or continuing, directly or 
indirectly, expressly or impliedly, the com- 
bination or conspiracy to restrain interstate 
trade and commerce in violation of the afore- 
said act of Congress in electrical equipment 
and materials used in the electrical con- 
tracting business, as alleged in the Com- 
plaint herein, and from entering into or 
carrying out, by any means whatsoever, any 
combination or conspiracy of like character 
or effect, and, more particularly, (but the 
enumeration following shall not detract from 
the inclusiveness of the foregoing), from 
doing, performing, or agreeing upon, enter- 
ing upon, or carrying out any of the fol- 
lowing acts or things: 


[Fixing Prices] 


{a) Agreeing to establish, fix, maintain, or 
increase the prices to be charged for the sale, 
installation, or repair of electrical systems and 
electrical equipment and materials, or establish- 
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ing, fixing, maintaining, or increasing the prices 
to be charged for the sale, installation, or repair 
of electrical systems and electrical equipment 
and materials; 


[Exchanging Information] _ 
(b) exchanging with each other information 


regarding the quantities of materials and labor 


and the cost thereof necessary for the perform- 
ance of contracts calling for the sale, installa- 
tion, or repair of electrical equipment and 
materials as defined in the Complaint herein; 


[Maintaining an Unlawful Association] 


(c) creating. operating, or participating in 
the operation of any association of electrical 
contractors maintaining a bid depository or 
similar common agency for the deposit of bids, 
or similar device; 


[Unlawful Activities with Labor Unions] 

(d) from entering into any agreement with 
any electrical workers’ union or association, the 
purpose or effect of which is to prevent any 
electrical contractor from procuring union 
labor; 


[Discrimination against Certain Labor] 

(e) acting concertedly, or agreeing, to dis- 
criminate against any member of a labor union 
because such member works or has worked 
for any competitor engaged in the electrical 
contracting business; 


‘(Interfering with Competitive Bidding] 

(f) interfering or agreeing to interfere in any 
way with free and open competitive bidding 
on any and. all construction projects in the San 
Pedro area; 


[Concertive Activities] 

(g) aiding, abetting, inducing, or assisting, 
individually or collectively, others to do any of 
the things which the defendants are herein re- 
strained from doing. 


(3) Defendants, their officers, directors, 
and agents, their successors, and all per- 
sons acting under them, through or for de- 
fendants or their successors, or any of them, 
be, and they are hereby, individually and 
perpetually enjoined and restrained from 
engaging in any of the following specific 
acts and practices: 


[Dissemination of False Statements 
about Competitors] 


(a) Making, collectively or individually, false 
and misleading statements to wholesalers, job- 
bers, or other suppliers of electrical equipment 
and materials concerning any competitor en- 
gaged in the electrical contracting business, 
with the intent and purpose of inducing such 
wholesaler, jobber, or supplier to refuse to fur- 
nish electrical equipment and materials to such 
competitor; 


(b) making, collectively or individually, false 
and misleading statements to general contrac- 
tors, owners, or builders concerning the credit 
of any competitor engaged iri the electrical con- 
tracting business or his ability to obtain elec- 
trical contracting business or his ability to 
obtain electrical equipment and materials, or 
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his ability to obtain union labor, or any similar 
statement, with the intent and for the purpose 
of inducing such general contractors, owners, 
and builders to refrain from awarding contracts 
for the sale, installation, or repair of electrical 


systems and electrical equipment and materials ° 


to such competitor; 


(Coercing Association Membership] 

(c) performing any act, or attempting, indi- 
vidually or collectively, to coerce or compel any 
competitor engaged in the electrical contracting 
business, by threats or otherwise, to join the 
defendant association or similar organization. 


[Injunctive Provisions against Labor 
Unton] 

(4) That the defendant union, its mem- 
bers, officers, agents, and all persons acting, 
or authorized to act, on behalf of said de- 
fendant, are hereby perpetually enjoined 
from doing, performing, or agreeing upon, 
entering upon, or carrying out any of the 
following acts or things: 


[Withholding Union Labor] 


(a) entering into or carrying out any agree- 
ment with any employers’ association or group of 
employers to withhold union labor, or to other- 
wise discriminate in the furnishing of union 
labor to any contractors or sub-contractors who 
are able and willing to comply with and abide 
by union requirements concerning wages, hours, 
working conditions and collective bargaining. 
Any existing agreement or understanding shall 
be null and void to the extent that it conflicts 
with the provisions of this Decree; 

(b) threatening to withhold, or withholding, 
union labor from any contractor or sub-con- 
tractor, or otherwise discriminating, or threaten- 
ing to discriminate, in the furnishing of union 
labor, for the purpose of inducing such con- 
tractor or sub-contractor to carry out the 
policies of, or cooperate with, or join any asso- 
ciation or group of contractors -or sub-con- 
contractors: 

(c) threatening to withhold, or withholding, 
union labor from any contractor or sub-con- 


tractor, or otherwise discriminating, or threat- 
ening to discriminate, in the furnishing of union 
labor, for the purpose of giving any group of 
contractors or sub-contractors an unfair com- 
petitive advantage over such contractor or sub- 
contractor; 

(d) aiding, abetting, inducing,’ or assisting 
others to do any of the things which any of 
these defendants are herein restrained from 
doing. 


[Examination of Records to Secure 
Compliance] 


(5) That for the purpose of securing 
compliance with this Decree, authorized 
representatives of the Department of Justice 
shall, upon the request of the Attorney 
General, or an Assistant Attorney General, 
be permitted access within the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or control of defendants relating to any 
of the matters contained in this Decree; that 
any authorized representative of the De- 
partment of Justice shall, subject to the 
reasonable convenience of the defendants, 
be permitted to interview officers or em- 
ployees of the defendants, without inter- 
ference, restraint, or limitation by defendants ; 
that defendants, upon the written request of 
the Attorney General, shall submit such re- 
ports with respect to any of the matters 
contained in this Decree, as may from time 
to time be necessary for the proper enforce- 
ment of this Decree. 


U 
[Retention of Jurisdiction for 
Complhance] 


(6) That jurisdiction of this case be, and 
it hereby is, retained for the purpose of 
enforcing, enlarging, or modifying the 
terms of this Decree upon application of the 
plaintiff or any of the defendants. 


[56,160] Joseph Pazen v. Silver Rod Stores, Inc. 


New Jersey Court of Errors and Appeals. 


October 20, 1941. 


No. 228. May Term, 1941. Decided 


On appeal from an order granting preliminary injunctive relief. 
Pursuant to a plan to fix and control the prices of cigarettes, a group of wholesalers 


established identical contracts with their respective retailers to which the cigarette manu- 
facturers were not a party. Held, that such agreements did not come within the purview 
of the New Jersey Fair Trade Act, that they were products of an unlawful combination, 
and that they were void as being within the interdicted class forbidden by the common 
law principles which enjoin contracts in restraint of trade and the imposition of restrictive 
sales conditions. 


Jacob E. Max, Jersey City, N. J., for appellant. 
Carey & Lane, Jersey City, N. J., Malcolm L, Fleischer, New York City, of counsel, 
for respondent. 
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[ Question] 


Heuer, J. The fundamental question is 
one of statutory construction—i. e. whether 
the purported contract is within the pur- 
view of R. S. 1937, 56:4-3, et seq. as amended 


by ch. 165 of the Laws of 1938 (Pamph.. 


L., p. 375), commonly known as the “Fair 
Trade Act.” or serves to restrain trade in 


the vicious sense, and is therefore void as_ 


in contravention of public policy. We find 
it to be in the latter category. 


[Parties and Terms of Agreement] 


The agreement is between a “wholesaler” 
and a “retailer.” It fixes minimum retail 
prices for eighteen of the leading brands 
of cigarettes to be sold by the former to 
the latter. These cigarettes are produced 
by eleven different manufacturers, none of 
whom has laid down minimum prices, either 
wholesale or retail, or professes any interest 
whatever -in the enforcement of the price 
stipulations under review. 


[Purpose of Agreement] 


Concededly, the agreement is but part of 
a concerted plan of wholesalers and re- 
tailers, by identical contracts, to control the 
prices of such commodities, without the 
participation of the manufacturer. Agree- 
ments prescribing like minimum retail 
prices have been made between twelve 
wholesalers and numerous retailers doing 
business in this State: and the particular 
agreement recites that these articles of com- 
merce “are in fair and open competition 
with cigarettes of the same general class 
produced by others;” that both the whole- 
saler and the retailer have “an established 
and substantial business and interest in con- 
nection therewith,” and the price stipulation 
is “in the interest of protecting ‘Whole- 
saler’, ‘Retailer’ and the public against in- 
jurious and uneconomic practices in the 
distribution of cigarettes;’ and that the 
“ ‘Wholesaler’ has entered and is entering 
into fair trade contracts with numerous other 
persons selling cigarettes at retail” in this 
State, embodying “provisions for minimum 
retail selling prices identical with those 
provided for” therein. 


[Theory of Complaint] 


The theory of the bill of complaint is that, 
through “advertising” and “the intrinsic 
merits” of the specific cigarettes, “an ex- 
tremely valuable good will * * * attaches 
to them;” that respondent’s “business * * * 
in the sale” thereof “has become large and 
active” and profitable; that “similar fair 
trade agreements have been entered into by 
séyeral hundred retailers within the State of 
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New Jersey * * * with wholesalers en- 
gaged in the distribution within the State 
* * * of over 85% of all of the said brands 
of cigarettes distributed” therein “for sale. 
at retail,” and the prices thus fixed “are in 
all respects uniform and are adhered to by 
the great majority of. retailers” within the 
State; that the cited statute embodies “a 
public policy * * * that the fixing of 
prices for retail sale of a standardized com- 
modity should be protected and that the, 
sale of any such standardized commodity to 
consumers should not be below the price 
fixed for the retail sale” thereof, and that 
the vending of such merchandise as “loss- 
leaders”, i. e. at price less than those 
stipulated—ofttimes below cost—termed a 
“pernicious practice,” will result in the loss 
to respondent of “a great deal of his trade” 
therein, and “irreparable damage to both the 
wholesalers and the retailers.” Such is the prin- 
cipal of the order under review. The 
learned Vice Chancellor was of the opinion 
that the agreement was not the product of 
“an illegal combination to. fix prices,” but 
rather one desired to serve the essential 
statutory policy. 


[Evidence Adduced by Parties] 


Appellant adduced evidence tending to 
show that ‘approximately ninety per cent. 
of the cigarettes consumed in the State of 
New Jersey are sold at prices lower than 
the prices fixed in” the agreement under 
consideration; and it is said that the purpose 
is, by a system of such agreements among 
wholesalers and retailers, “to fix the prices 
at which ninety-nine per cent. of cigarettes 
consumed” in this State ‘‘are sold,” and that 
the effect of the combination ‘would be to 
destroy fair and open competition of the 
brands of cigarettes sold” in this state; “to 
the detriment of the general public.” It 
also introduced proof that the annual sales 
in the State of the particular cigarettes 
aggregate $28,500,000; and it is maintained 
that the consummation of the scheme will 
put an additional annual burden upon the 
consumers of $2,150,000. It is also asserted 
that, although there are approximately sev- 
enty wholesalers in this State who buy. 
direct from the manufacturers, only twelve 
have joined the combine. 


Respondent offered proof that “the fair. 


trade agreements referred to in the bill of 
complaint * * * have been entered into 
by over 95% of the retailers throughout the 
State;” that “between 30,000 and 40,000 no- 
tices of the entering into of said fair trade 
agreements and the prices therein fixed have 
been sent to retailers throughout the State;” 
and that “there are only a few or a mere 
handful who are not at the present time 
adhering to the fair trade prices.” 
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[legality of Contracts} 


The bill and the proofs exhibit a confeder- 
ation in restraint of trade illegal at-common 
law. Trenton Potteries Co. v. Oliphant, 58 
N. J. Eq. 507. And it is not within the 
modification of that policy embodied in the 
Fair Trade Act, supra. 


As said by the Federal Supreme Court, in 
a deliverance by Mr. Justice Sutherland, the 
permissive statutory restriction is designed to 
be protective of “the property—namely, the 
good will—of the producer, which he still 
owns.” Price limitation “is~adopted as an 
appropriate means to that perfectly legit- 
imate end, and not as.an end in itself.” The 
statute enjoins not the “bare disposition of 
the commodity,” but.rather a “use of the 
trade-mark, brand or name in accomplishing 
such disposition,” considered “an assault 
upon the good will,” inimical alike “to, the 
good will and business of the producer and 
distributor” of the goods and the general 
public, and so “unfair competition.” The 
legislative object is not to abridge the pur- 
chaser’s right to fix the sale price of the com- 
modity qua commodity, but to preclude a 
sale “with the aid of the good will of the 
vendor” when that is necessary “to protect 
that good will-against injury.” The brand 
or trade-mark is viewed as evidential of the 
“origin” and “qualitv’” of the goods, and 
therefore symbolic of good will. Old Dear- 
born D. Co. uv. Seagram-Distill. Corp., 299 
Wa setGo. D7. L159: ol. ds 109,~ The 
protection of the good will of the “distrib- 
utor” of the commodity is likewise within 
the reason and spirit of the statute. Schen- 
ley Products Co. v. Franklin Stores Co., 124 
N. J. Eq. 100. The title of the original act 
plainly signifies such to have been in the 
legislative view. Ch. 58 of the Laws of 
1935; Pamph. L., p. 140. 


| Contracts Permitted and Prohibited by Fair 
Trade Act] 


The term “distributor” is not defined in 
the statute; and we have no occasion to de- 
termine the sense in which it is used. Sec- 
tion 56:4-4 excludes from the statutory class 
contracts or agreements “between whole- 
salers or between producers or between 
retailers as to the sale or resale prices.” To 
satisfy this criterion, it is requisite that the 
price-fixing stipulation be “ ‘vertical’ in 
character and not ‘horizontal’, that is, the 
contract must be between the producers of 
such commodities and their wholesalers or 
distributors, between producers and retail- 
ers, or between wholesalers or distributors 
and retailers, but such contracts are not 
authorized between producers themselves, 
between wholesalers themselves, or between 
retailers themselves as to sale or resale 


prices.” Rayess v. Lane Drug Co., Ohio St., 


35 N. E. (2d) 447. See, also, Joseph Triner 
Corporation v. McNeil, 363 Ill. 559, 2 N. E. 
(2d) 929, affirmed Old Dearborn D. Co. v. 
Seagram-Distill. Corp., supra. 


[Agreement m Issue Violates Common Law 
Principle Enjoining Restraint of Trade] 


The agreement here is one of a system 
for price maintenance formulated by a group 
of wholesalers, and is therefore a component 
part of a combination in conflict with our 
subsisting common law enjoining contracts 
in restraint of trade and the imposition of 
restrictive sale conditions, and so within 
the interdicted class. The design concededly 
is thus to regulate, not the price of a single 
commodity to safeguard the producer’s or 
distributor’s good will, but the prices of al- 
most all products in the particular field for 
the common enrichment of the wholesalers 
and retailers, quite apart from the conserva- 
tion of their good will symbolized by the 
trademark. The manufacturers of these 
cigarettes could not enter a combine for 
that purpose; neither could the distributors 
unite to that end. The wholesalers are 
under a like disability. A contrary construc- 
tion of the statute would put price control 
beyond the manufacturers and producers 
and in this wise jeopardize their property 
rights. The ultimate aim is a monopoly in 
a sphere of business essentially competitive. 
And the statutory device may be invoked 
only where the “commodity” is in “fair and 
open competition with commodities of the 
same general class produced by others 


OR ORE TORI SP 1937; 56:45. 


[Authority Distinguished] 


The case of Schenley Products Co. v. 
Franklin Stores Co., supra, is not to the con- 
trary. There, the complainant was the “sole 
immediate distributor” of liquors known as 
“Schenley Brands,” manufactured “exclu- 
sively for initial distribution” by the com- 
plainant in this State and elsewhere in the 
United States, and not sold by the producer 
to any wholesaler or retailer or to any other 
person in this State; and the complainant 
was also a subsidiary of the corporate pro- 
ducer. And the contract dealt only with the 
products of one producer. That contract 
was plainly one designed to be protective 
of the good will of the producer and its 
subsidiary, and so within the statute, and 
in the special circumstances enforceable at 
the instance of the latter even though it 
was not formally a party thereto. See, also, 
Old Dearborn D. Co. v. Seagram-Distill. Corp., 


supra. 
[Conclusion], 


The enactment is not to be given an inter- 
pretation in derogation of the common law 
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except as explicitly laid down. Ingersoll v. 
Goldstein, 84 N. J. Eq. 445: Bathasweet Corp. 
v. Weissbard, 128 N. J. Eq. 135; Rayess v. 
Lane Drug Co., supra. ; : 

The particular agreement is a constituent 
of a unitary whole violative of sound public 


policy as defined by the common law, and 
reiterated in the statute under review, and 
therefore void. 
[Ruling] 
The order is accordingly reversed. 


[1 56,161] Opinion cf Attorney General of Utah. 
Addressed to the Superintendent of Public Instruction, January 11, 1941. 


In view of the fact that contracts made under the Utah Fair Trade Act customarily 
provide that purchases made by governmental units may be made at wholesale or discount 
Prices, it is held that a board of education may purchase from retailers at wholesale prices 


without violating the Act. 


[Question] 


On Ociober 15, 1940 you requested an 
opinion from this office as to whether the 
Granite School District can legally purchase 
gasoline at a wholesale price frem a retail 
service station under the Fair Trade Act of 
Utah. 

[Purpose of Fair Trade Act] 


A Fair Trade Act was established for the 
purpose of safeguarding “the public against 
the creation or the perpetuation of monop- 
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olies and to foster and encourage competi- 
tion, by prohibiting unfair and discriminatory 
practices by which fair and honest competi- 
tion is «destroyed or prevented,’ under 
pants 21, Section 17 of the Laws of Utah, 
937. 


[Provisions of the Act] 


In Chapter 20, Section 2 of the Laws of 
Utah, 1937, it is provided: 


Contracts ectablishing minimum resale prices 
are not violation of law. 
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In Section 4 of Chapter 20 of the Laws 
of Utah, it is provided that the owner of the 
trade-mark, brand, or name used in connec- 
tion with such commodity or distributor au- 


thorized by such owner shall be the one to ’ 


establish the minimum resale price by con- 
tract. There is no mandatory provision that 
minimum resale prices shall be established. 


The act does not provide that purchasers 
must pay a stipulated minimum price for 
commodities, but the act does provide that 
retailers and wholesalers who have contracts 
with owners of trade-marks, brands or com- 
modity names, fixing a retail or wholesale 
price shall not sell under the price stipu- 
lated. 
the act, regardless of the price he pays for 
the commodity. It is only the retailer or 


Thus, the purchaser does not violate: 


wholesaler under contract, or his.agent, who 
can violate the Fair Trade Act. 


[Customary Provision for Governmental 
Units] 

As a usual thing, contracts made between 
owners of trade-marks, brands or com- 
modity names and wholesalers and retailers, 
made pursuant to. the Fair Trade Act of 
Utah provide that purchases made by gov- 
ernmental units, i. e. boards of education, 
may be made at wholesale or discount 


prices. - 
[Ruling] 


It is my opinion that the board of educa- 
tion may purchase from retailers at whole- 
sale prices without violating the Fair Trade 
Act. 


[ 56,162] Opinion of Attorney General of Utah. 
Addressed to the Executive Secretary of the Utah Fair Trade Commission, October 


17, 1941. 


It is a violation of Section 3(a) of the Utah Fair Trade Act to offer for sale razor 
blades and shaving cream for the price of the blades alone, if a contract, establishing a 
retail price for the blades or the cream, has been made pursuant to the provisions of the 


Act. 


[Question] 


This office has examined some articles 
of merchandise which you submitted to us 
for the purpose of determining whether or 
not the offer of said merchandise for sale 
constituted a violaticn of the Fair Trade 
Act. This merchandise consisted of two 
packages of Gillette Blue Blades and one 
tube of Gillette Lather Cream which were 
to be sold together for 49¢, which is the 
established retail price of the blades alone. 
Thus, in effect, the Gillette Lather Cream, 
which has a retail price of 25¢, was offered 
free of charge as an inducement to purchase 
the blades. 


[At this point Sections 2, 3 and 6 of the 
Utah Fair Trade Act, referred to and repro- 
duced in full text, are omitted.] 


[Ruling] 


This office is not aware as to whether a 
contract is in existence establishing a retail 
price for Gillette Blue Blades or Gillette 


. Lather Cream. However, if such a contract 


does exist it is definitely a violation of the 
Fair Trade Act under the provisions of 
Section 3 (a) quoted above to offer for sale 
both the blades and the cream for the price 
of the blades alone. 


[f 56,163} Opinion of Attorney General of Utah. 
Addressed to the Utah Trade Commission, October 20, 1941. 
Offering merchandise to the public at wholesale and retail without apparent classifi- 


cation or segregation is an unfair method of competition and is outlawed by the Utah 
Unfair Practices Act because such practice leads the retail buying public to believe that 
purchases are being made at wholesale prices. The Utah Unfair Practices Act makes it 
mandatory upon a retailer to sell above wholesale costs. 


apparent classification or segregation. You 


[Question] ent 
have informed me that advertisements are 


You have directed my attention to the 


advertising and marketing methods of a 
grocery company in Salt Lake County, and 
have requested my opinion as to the legality 
of the practice of offering merchandise to 
the public’ at wholesale and retail without 


regularly made as follows: 


2 ener tea ee ere grocery, Wholesale and 


. grocery, the Store 
that sells wholesale and retail to everyone.’’ 
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[Purpose of Utah Unfair Practices Act] 


Chapter 19, Laws of Utah, 1937, as 
amended by Chapter 7, Laws of Utah, 
1941, First Special Session, sets forth the 
powers and duties of the Trade Commission 
of Utah, and declares unfair methods of 
competition to be unlawful. The Act is 
designéd as a protection to the public, pro- 
hibiting practices which are destructive to 
competition and preserves to the customer 
a price range based on free competition and 
does not permit practices tending toward 
monopoly. 


[Urifair Competition Defined] 


In the case of A. L. A. Schechter Poultry 
Corporation, v. U. S.,. 295 U.°S. 495, 79 
L. Ed. 1570, the Supreme Court of the 
United States held that the statutory “un- 
fair methods of competition” has broader 
meaning than the common law term “un- 
fair competition,” but it cannot be precisely 
defined in scope, and what constitutes 
“unfair methods of competition” must be 
determined in particular instances, in light 
of particular competitive conditions and of 
what is found to be a specific and substan- 
tial public interest. 


[Practice Declared an Unfair Method 
of Competition | 


The practice of selling at wholesale and 
retail without making them separate enti- 
ties of business is an unfair method of com- 
petition in this state and does not depend 
upon circumstances or factual surroundings 
tending toward stifling of competition be- 
cause the legislature in Section 18 of Chap- 
ter 21, Laws of Utah, 1937, has declared 
that for the purposes of the Act (Unfair 
Practices Act) jobbing, wholesaling, and 
retailing activities of a person must be given 
separate consideration in the determination 
of cost. 


Section 7a of Chapter 21 as amended by 
Chapter 28, Laws of Utah, 1939, declares: 

It shall be unlawful for any person engaged 
in business within the state of Utah to sell, 
offer for sale or advertise for sale any article, 
product or commodity at less than the cost 
thereof to such vendor * * * 


In part (b) of the same section cost to 


the. wholesaler and cost to the retailer are 


particularly defined and a comparison of 
these sections discloses that cost to the 
retailer must include a markup of 6% to 
cover a proportionate cost of doing business. 

[The statutory definitions of “cost to 
wholesaler” and “cost to the retailer,’ repro- 
duced in full text at this point, are omitted.] 


[Ruling] 


Wholesale and retail costs are therefore 
clearly distinguished and the grocery in 
question violates the law by attempting to 
intermingle these sales and by such adver- 
tising and sales misleads and deceives the 
public. Such a practice is illegal in my 
opinion for it comes within the field of 
unfair methods of competition and is out- 
lawed in the Unfair Practice Act. 


[“Wholesaler” D8 fined] 


Moreover, as a practical matter the retail 
buying public is hood-winked if it is lead 
to believe purchases are being made under 
wholesale prices. “A wholesaler is one who 
sells to the trade for resale and seldom, if 
ever, to the purchasing public, with the 
exception of sales to industrial concerns, 
public utilities, banks and other similar 
organizations, which purchase in quantity 
lots, i. e. simultaneous sales of more than 
one of a given item, not for resale, but for 
use by such organizations, are considered 
as wholesale transactions. It is the charac- 
ter of sales to the trade that makes and 
distinguishes a wholesaler.” 97 Fed. (2) 365. 


[Conclusion] 


The methods of advertising and market- 
ing, the subject of your inquiry, are pro- 
hibited by our laws as an unfair practice 
and are deceptive to the consumer who 
infers from the offers made to purchase at 
wholesale that he is buying at the price at 
which the retailer purchased and saves an 
amount equal to the retailer’s profit. But 
such is not the fact for our statutes are a 
mandate to the retailer to sell above whole- 
sale costs. 


[56,164] Opinion of Attorney General of -Utah. 
Addressed to the Utah Trade Commission, October 20, 1941. 


An allowance by a tobacco company to a retail tobacco dealer for advertising is not 
a trade discount and may not be considered in determining costs as defined in the Utah 


Unfair Practices Actas amended. 


[Question] 


You have recently requested my opinion 
regarding the legality of the procedure fol- 
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lowed by various tobacco companies which 
allow cash discounts in the sale of tobacco 
to the retailer for advertising, and whether 
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or not such discounts may be considered 
in formulating costs. 


[Applicable Law] 


Subsection (d) of Section 3, Chapter 21 
Laws of Utah, 1937, provides as follows: 


(ad) That it shall be unlawful for any persgn 
engaged in commerce to pay or contract ftr 
the payment of anything of value to or for the 
benefit of a customer of such person in the 
course of such commerce as compensation or 
in consideration for any services or facilities 
furnished by or through such customer in con- 
nection with the processing, handling, sale or 
offering for sale of any products, or commodi- 
ties manufactured, sold or offered for sale by 
such person, unless such payment or considera- 
tion is available on proportionately equal terms 
to all other customers competing in the dis- 
tribution of such products or commodities, 


, 


to be a fair marketing procedure when such 
discounts are offered equally and propor- 
tionately to all customers competing in the 
distribution of the same commodities. Such 
advertising may be considered as a service 
rendered as set out in subsection (d). 


[Nature of Discount Allowed] 


However, it is my opinion that this allow- 
ance for advertising may not be considered 
a trade discount but is strictly speaking an 
advancement offered to the distributor or 
retailer for advertising costs. 


[Ruling] 


Therefore, it is the opinion of this office 
that such an advancement may not be ac- 
corded a trade discount as the term is used 


in our amendment of the 1939 laws to the 
Unfair Practices Act, which defines costs 
to the wholesaler or retailer and as set 
forth in Chapter 28, Laws of Utah, 1939. 


[Legality of Discount Allowance 
for Advertising] 


Under this section the practice you have 
mentioned is considered by our Legislature 


[f 56,165] United States v. Massachusetts Food Council, Inc., et al. 


District Court of the United States for the District of Massachusetts. Civil Action 
No. 1592. November 3, 1941. 


Upon consent of all parties a decree is entered in proceedings under the Sherman 
Anti-Trust Act, enjoining defendants from combining or conspiring to fix prices of gro- 
cery products. Among the practices forbidden are price-fixing; coercion to establish 
prices; suggesting minimum prices under the Massachusetts Unfair Sales Act; issuance 
of price lists; dissemination of information regarding proposed price policies; computation 
of average or uniform costs; discouraging competition; misrepresentation of the purposes 
or provisions of the Unfair Sales Act; and enforcement of the Act through private agencies 
through threats of litigation or by other means. The defendants are ordered to take 
necessary steps to dissolve the defendant Food Council. 


Thurman Arnold, Assistant Attorney General, John N. Cole, H. Donald, Leatherwood 
and Franklin C. Baugh, Special Attorneys, Washington, D. C., for plaintiff. 


Maurice M. Goldman, Bernard Cushman, Boston, Mass., for defendants Massachu- 
setts Food Council, Inc., C. A. Cross & Co., Inc., United Wholesale Grocery Co., Down- 
ing Taylor Co., United Markets Inc., E. T. Smith Co., Commonwealth Grocery Co., Chapin 
Grocery Specialties Co., Inc., Independent Importing Co., Brockelman Bros., Inc., Central 
Grocers, Inc., General Fruit Stores, Inc., d.b.a. United Public Markets, Elm Farm Foods 
Co., Edward M. Synan, Reuel W. Eldredge, Edwin C. Calderwood, Arthur H. Sawyer, 
Arsene L. Morency, George S. Monks, Arthur J. Brockelman, Charles M. Missle, Harold 
Cross, Norman W. Kalat, Alfred L. Jeffway, Philip Segal, Morris E. Cohen, Francis G. 
Nichols, Joseph R. Donovan, Samuel B. Wolf, Louis Goldberg, William A. Murphy, 
Dennis A. Sullivan, Benjamin H. Katz, John H. Eyre, S. K. Ames, Inc., Max Jacobson, 
Charles R. Nagelschmidt, Julius M. Rothstein, New England Grocer Supply Co., Norman 
Sharfman, C: A. King Co., Henry W. Butterfield, Alfred M. Walker, Springfield Sugar 
& Products Co., Leo A. Horrigan. 


Before Forp, District Judge. 
Final Judgment 
The complainant, United States of Amer- 


appeared and severally filed their answers 
to such complaint denying the substantive 


ica, having filed its complaint herein on 
November 1, 1941; all the defendants having 


allegations thereof; all parties hereto by 
their respective attorneys herein having sev- 
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erally consented to the entry of this final 
decree herein without trial or adjudication 
of any issue of fact or law herein and with- 
out admission by any party in respect of 
any such issue; and the defendants having 
moved the Court for this decree;~ 


Now, Therefore, before any testimony 
has been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of all parties here- 
to, it is hereby 


OrbeRED, ADJUDGED AND Dercreep as follows: 


I 
[Jurisdiction] 


That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890 entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supple- 
mental thereto. : 


II 
[Definitions] 


The following terms, as used herein,’shall 
have the respective meanings hereinafter set 
forth, viz: 


The term “grocery products” shall mean 
all grocery products, including fresh fruits 
and vegetables, dairy products, meats and 
bakery products, which are usually and cus- 
tomarily sold in retail grocery stores. 

The term “Unfair Sales Act” shall mean 
Chapter 93, Sections 14E-14K, inclusive, of 
the Massachusetts General Laws as amended. 

The term “wholesaler” shall mean any 
person, partnership, corporation or associa- 
tion engaged in the purchase of products 
from producers or manufacturers for resale 
to retail grocers. 4 


The term “retailer” or “retail grocer” 
shall mean any person, partnership, corpo- 


taticn or association operating one or more 


stores for the sale and distribution of gro- 
cery products to the consuming public. 

The term “retailer owned wholesale group” 
shall mean any partnership, corporation or 
association of independently owned retail 
grocers Owning a warehouse and engaging 
in cooperative buying and advertising ac- 
tivities. 

The term “wholesale sponsored volun- 
tary chain” shall mean any association of 
independently owned retailers and a whole- 
saler by virtue of which the wholesaler and 
the independently owned retailers engage in 
cooperative advertising activities. 
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Il 
{Activities Enjoined] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, be, and they hereby are, enjoined 
and restrained from agreeing, combining or 
conspiring among themselves, or with others, 
to do, or attempt to do, the following things, 
or any of them: 


(Price Fixing] 

1. Raise, fix, maintain or adhere to wholesale 
or retail prices or m’nimum wholesale or retail 
prices of grocery products; except as provided 
in Section 1 of Chapter 1, Title 15, United States 
Code Annotated as Amended August 17, 1937, 
ec. 690. Title VIII, 50 Stat. 693. 


[Coercion] 


2. Force, coerce. whether through threat of 
litigataion or otherwise, or persuade any whole- 
saler or retailer to sell or to refrain from selling 
grocery products at any specified prices; 


{Specified Minimum Prices] 

3. Suggest or specify to wholesalers or retail- 
ers the minimum prices allowed by the Unfair 
Sales Act; 

[Price Lists] 
4. Issue any suggested price list; 


[Dissemination of Information] 
5. Collect and disseminate any information 
concerning proposed price policies or proposed 
prices; 


[Computation of Costs] 


6. Compute an average, normal or uniform 
cost of merchandise, cost of doing business, or 
mark-up to cover cost of doing business or es- 


. tablish standards or methods for such computa- 


tion; 
[Discouragement of Competition] 


7. Publish material or literature discouraging 
price competition; 


[False Representation of Law] 
8. Publish any material or literature con- 


cerning the Unfair Sales Act which falsely rep- 


resents the purposes or provisions of said Act; 


[Enforcement of Act] 

9. Enforce the Unfair Sales Act through 
threat of iitigation or other coercive activity, or 
through hearing; or trials other than those insti- 
tuted in the Courts of the State by the injured 
party, or through attempts to encourage litiga- 
tion or by determ’ning when an advertisement, 
offer to sell or sale by a competitor is made 
with intent to injure competitors, or to destroy 
competition, or is a sale below cost, or by any 
other means or method. 


IV 
[Other Prohibited Activities] 
Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, be, and they hereby are, enjoined 
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and restrained from doing or attempting to 
do the following things, or any of them: 


[Price Lists] 
1. Issue to any competitor, including wholeé- 
salers and retailers, any suggested price list; 
2. Issue to any wholesaler or retailer any 
suggested price list for any goods which were 
not supplied by the defendant; 


[Coercion] 

3. Force or coerce any wholesaler or retailer, 
whether through threat of litigation or other- 
wise, or attempt to- gain an agreement from any 
wholesaler-or retailer, to seH# or refrain from 
selling grocery products at specified prices; 


[Reported Violators] 


4. Report to any person the name of any 
wholesaler or retailer who is believed to have 
violated the Unfair Sales Act, other than for 
the sole purpose of having such person institute 
in behalf of the reporter and in his name such 
legal proceedings as are authorized under the 
Unfair Sales Act. 


[Private Enforcement Agencies] 


5. Support, maintain or, encourage any pri- 
vate organization, or any person, other than 
the appropriate government official, if such or- 
ganization or person attempts to enforce the 
Unfair Sales Act through threat of litigation or 
other coercive activity, or through hearings or 
trials other than those instituted in the Courts 
of the State, or through encouragement of litiga- 
tion, or by determining when an advertisement, 
offer to sell or sale by a competitor is made with 
intent to injure competitors or to destroy com- 
petition, or is a sale below cost, or by any 
other means or method. 


[Information] 

6. Collect, disseminate, or report to any pri- 
vate agency, any: information designed to assist 
any activity prohibited in Section III, Para- 
graph 9. 

[Misrepresentation of Law] 

7. Publish any material or literature concern- 

ing the Unfair Sales Act which falsely represents 


the purposes or provisions of said Act for the 
purpose of inducing the fixation or maintenance 


of retail or wholesale prices or of minimum re- : 


tail or wholesale prices, including, among 


others, representations— 

(a) that the Act prohibits sales below cost 
even. where there is no intent to injure com- 
petitors or destroy competition; and that the 
provision which makes a sale below cost prima 
facie evidence of intent does more than shift the 
burden of proof as to intent; 

(b) that the Act establishes a uniform mini- 
mum price for all competitors; 

(c) that a seller must add to the cost of mer- 
chandise the mark-ups specified in the Act, even 
though his own costs of doing business are less 
than the amount of such mark-ups;~ 

(d) that the seller may not base his prices 
upon invoice cost if his purchase was made 
outside the state, or that he must use only 
the invoice cost of merchandise bought within 
the state in establishing his minimum prices;. 

(e) that a seller is permitted to sell below 
cost to meet competition if the lower price 


quoted by a competitor is itself in accord with 
the Act, but not if such lower price is in viola- 
tion of the Act; 


(f) that advertising allowances received by 
sellers or other concessions which reduce the 
net cost of merchandise may not be taken into 
account in computing minimum prices. 


[Supplying Price Proposals] 


8. Supply to any private association or group 
of wholesalers or retailers of grocery products, 
any information concerning proposed price poli- 
cies or proposed prices; 


[Contributions to Private Organizations] 


9. Make any payment or contribution of 
money to any private organization if such pay- 
Ment or contribution is to be used to conduct 
private inquiries as to the violation of, police, 
enforce, or administer state laws which restrict 
sales below cost, 


V 
[Dissolution of Council] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, are hereby ordered to take such 
steps as are necessary to dissolve and liqui- 
date defendant Massachusetts Food Coun- 
cil, Inc. 


VI 
[Chain Stores] 


Nothing contained herein shall be deemed 
to affect activities which otherwise are law- 
ful within a wholesale-sponsored voluntary 
chain or within a retailer-owned wholesale 
group; and nothing in this decree shall be 
deemed to prohibit a defendant wholesale- 
sponsored voluntary chain or a defendant 
retailer-owned wholesale group from engag- 
ing in such cooperative advertising activities 
as may be otherwise lawful. This provision 
shall not be deemed to pass upon the legal- 
ity of the activities of wholesale-sponsored 
voluntary chains or retailer-owned whole- 
sale groups, nor upon the legality of co- 
operative advertising. 


: VII 
[Examination of Records] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable notice 
to the defendants made to the principal of- 
fice of the defendants, be permitted, subject 
to any legally recognized privilege (1) ac- 
cess, during the office hours of the defendants, 
to all books, ledgers, accounts, correspond- 
ence, memoranda and other records and 
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documents in the possession or under the 
control of the defendants, relating to any 
matters contained in the decree; (2) subject 
to the reasonable convenience of the defen- 
dants and without restraint or interference 
from them, to interview officers or émployees 
of the defendants, who may have counsel 
present, regarding any such matters, and 
(3) the defendants, on such request, shall 
submit such reports in respect of any such 
matters as may from time to time be rea- 
sonably necessary for the proper enforce- 
ment of this decree; provided, however, that 
information obtained by the means permit- 
ted in this paragraph shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 


ceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required 
by law. 


VIII 


[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
aS may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions hereof, for the enforce- 
ment of compliance herewith, and for the 
punishment of violations hereof. 


of Justice except in the course of legal pro- 


[56,166] United States of America v. Retail Lumbermen’s Association et al. 


District Court of the United States for the District of Colorado, Civil Action No. 378. 
October 24, 1941. ; 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act, perpetually enjoining defendants from combining and conspiring among 
themselves, or with others, to restrain trade and commerce in the retail sale of lumber and 
allied products. Among the activities restrained by the decree are price fixing; maintaining 
uniform mark-ups, discounts, rebates, and terms and conditions of sale; allocating business 
and sales quotas; classifying dealers; fostering governmental regulation; distributing price 
lists and discount sheets; compiling and disseminating information or statistics as to sales, 
costs, orders, shipments, inventories, and profits of retail lumber dealers; operating a bid 
depository; coercing retail lumber dealers in the free acceptance or rejection of orders; 
sponsoring price committees; furnishing customer’s lists; and conducting meetings for the 
purpose of engaging in the unlawful activities prohibited. The defendants are further 
ordered to take necessary steps to dissolve the unlawful association. 


_Thomas J. Morrissey, U. S. District Attorney, Denver, Colo, Thurman Arnold, 
Assistant Attorney General, Tom C. Clark and James MclI. Henderson, Special Assistants 
to the Attorney General, David J. Clarke, A. Andrew Hank, and C. L. Whittinghill, Special 
Attorneys, for plaintiff. ; 


Horace Phelps, James D. Benedict and Horace F. Phelps, all of Denver, Colo., 
for The Hallack & Howard Lumber Co., East Denver Lumber Co., Andrew Kundert 
and George S. Yates, doing business as Denver Lumber Co., W. B. Barr Lumber Co., 
Chapin Lumber Co., E. W. Robinson Lumber Company, The Sterling Lumber and 
Investment Company, The North Denver Lumber Company, The Aurora Lumber Com- 
pany, The Moore Lumber Company, Newt Olson Lumber Company, The R. E. Spencer 
Lumber Co., J. W. Accola doing business as The Beach Lumber Company, L. W. Deffen- 
baugh doing business as L. W. Deffenbaugh Lumber Yard, Duvall-Davison Lumber Co., 
The Wise and Ferguson Lumber Company, The Englewood Lumber Company, The 
American Lumber Company, The Conover Lumber Company, Burt Coldren, I. F. Downer, 
Fred_G. Coldren, F. Charles Metz, Charles O. Ringsted, E. W. Robinson, W. B. Barr, 
Jay T. Chapin, C. W. Richardson, C. B. Nelson, Newton A. Olson, R. F. Frantz, W. G. 
Duvall, R. E. Spencer. 


James H. Pershing, Robert G, Bosworth, Lewis A. Dick, and C. C. Dawson, yxy 
all of Denver, Colo., for The Oregon Lumber Company and Carl F. Hansen, Jr. 


Foster Cline, Denver, Colo., for The Pacific Lumber Company. 


Dayton Denious and Hudson Moore, both of Denver, Colo., for Stark Lumber Com- 
pany and John H. Stark. 
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Harold J. Spitzer, Denver, Colo., for The Ames Lumber Company. 
Emory L. O’Connell, Denver, Colo., for The Arvada Lumber Company and The 


Littleton Lumber Company. 


Ernest L. Rhoads, Denver, Colo., for The Carney Lumber Company. 


Frank McDonough, Jr., and Gilbert L. McDonough, both of Denver, Colo., for L. H. 
Wallis and W. E. Kellogg, doing business as Wallis-Kellogg Company. 


Forrest C. Northcutt, Denver, Colo., for W. S. Woodside, doing business as W. S. 


Woodside Lumber Co. 


Theodore Epstein, Denver, Colo., for Mandel and Son Lumber Co. 


Before Symes, District Judge. 


Consent Decree 


The complainant, United States of Am- 
erica, having filed its complaint herein, on 
October 24, 1941; all the defendants having 
appeared in answer to such complaint and 
deny the substantive allegations thereof; all 
parties hereto by their respective attorneys 
herein having severally consented to the 
entry of this final decree herein without 
trial or adjudication of any issue of fact 
or law herein and without admission by 
any party in respect of any such issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact herein, and 
upon consent of all parties hereto, it is 
hereby 

ORDERED, ADJUDGED, AND DECREED as fol- 
lows: 

[Jurisdiction] 


J. That the Court has jurisdiction of the 
subject-matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supplemental 
thereto. ; 


II. For the purposes of this decree: 


[“Lumber and Allied Products” Defined] 


(a) The term “lumiber and allied prod- 
ucts,” as used in this decree, shall be deemed 
to refer to those articles and products which 
are consumed and used by the public gen- 
erally for building and construction pur- 
poses, and which are customarily distributed, 
sold, advertised, and offered for sale by 
retail lumber dealers throughout the United 
States, including all articles and products 
used in construction, building, alteration or 
repair work of any kind or type; 


(“Retail Lumber Dealer’ Defined] 


(b) The term “retail lumber dealer,” as 
used in this decree, shall be deemed to refer 
to individuals, partnerships, and corpora- 


tions engaged in the retail sale and dis- 
tribution of lumber and allied products to 
contracts and other consumers. 


[Activities Enjoined] 


III. Defendants, their directors, officers, 
agents, employees, their successors, and all 
persons acting under, through, or for de- 
fendants, or their successors, or any of them, 
be, and they hereby are, perpetually en- 
joined and restrained from agreeing, com- 
bining, or conspiring among themselves, or 
with any other individual, association or 
corporation, whether through the collection, 
compilation, ‘utilization, dissemination, pub- 
lication of any information or statistics, re- 
specting sales, orders, shipments, deliveries, 
inventories, costs, prices, or through the 
auditing of the books of retail lumber deal- 
ers, or otherwise: 


[Price Fixing] 


(a) to raise, lower, fix, maintain or prevent 
changes in the retail prices to be charged for 
lumber and allied products; 


[Maintaining Uniform Mark-Ups] 


(b) to fix, determine, maintain, make uniform 
or prevent changes in mark-ups relating to the 
retail sale and distribution of lumber and allied 
products; 


[Recommending Retail Mark-Ups] 


(c) to advise, recommend or urge retail mark- 
ups or prices for lumber and allied products; 


[Maintaining Uniform Discounts, Rebates, 
Etc.] 

(d) to fix, determine, maintain, make uniform 
or prevent changes in discounts, terms and con- 
ditions of sale, rebates, or charges for specific 
operations, with respect to lumber and allied 
products; 


[Distributing Price Lists and Discount Sheets] 
(e) to prepare or distribute any price list or 
standard discount sheet; 


[Allocation of Sales Quotas] 


(f) to fix, determine, designate or maintain 
sales quotas or allocation of business, or to 
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formulate, promote, place in effect or partici- 
pate in any plan or policy for the determination 
of sales quotas, channels of distribution or allo- 
cation of business, with respect to the sale and 
distribution of lumber and allied products; 


[Classification of Dealers] 


(g) to classify or designate retail lumber deal- 
ers as ‘‘ethical’’ or ‘‘recognized’’ or otherwise 
classify or designate dealers as entitled to pur- 
chase or deal in lumber, lumber products or 
other building materials, or as entitled to any 
preferential treatment, or as dealers to be dis- 
criminated for or against or to coerce, compel, 
advise or persuade any manufacturer or whole- 
saler to sell to or to refrain from selling to, 
or to discriminate in favor of or against, or to 
grant preferential treatment to any purchaser 
or dealer on the basis of any such designation 
or classification; 


[Fostering Governmental Regulation] 


(h) to advise or recommend or seek to induce 
public authorities to establish by law or admin- 
istrative regulation any preference or require- 
ment for the use of lumber which is identified 
by a lumber manufacturers association grade 
mark or by a lumber manufacturers association 
inspection certificate, or to advise or recommend 
or seek to induce any specifier or purchaser of 
lumber to require the exclusive use of such 
lumber; provided that nothing herein shall 
forbid efforts to persuade public authorities, 
specifiers or purchasers to give preference to 
lumber identified by the grade marks or inspec- 
tion certificates of inspection agencies -deter- 
mined by such impartial agency as may be 
established or designated with the approval of 
the Court, to be competent and to be rendering 
an adequate and non-discriminatory lumber in- 
spection service. 


[Dissemination of Sales, Etc., Information] 


(i) to gather, compile, or disseminate informa- 
tion or statistics as to the sales, orders, ship- 
ments, deliveries, inventories, costs or prices of 
retail lumber dealers unless all such informa- 
tion, data and statistics are openly and fairly 
gathered and disseminated; are fairly and ac- 
curately ascertained from actual past and com- 
pleted transactions; are readily, fully and fairly 
available to all retail lumber dealers and to the 
public generally and by mail upon request, at 
the time of their initial dissemination; and un- 
less such information, data and statistics do not 
disclose to competitors information as to the 
amount of sales, orders, shipments, deliveries, 
inventories, costs, or prices of any individual 
retail lumber dealer or invoices or data as to 
individual transactions or sales to named cus- 
tomers; 


[Dissenunation of Costs, Etc., Statistics] 


(j) to gather, compile, or disseminate in- 
formation or statistics as to the costs, margins, 
or profits of retail lumber dealers for items or 
classes of items of lumber and allied products, 
if such information or statistics contain in- 
formation purporting to represent average or 
typical cost or average or typical elements of 
cost throughout a market or between competing 
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retail lumber dealers; or if such information or 
statistics may readily be used as a basis for 
establishment of uniform prices, uniform price 
movements, or a uniform formula for pricing 
between competitors. 


[Additional Activities Enjoined] 


IV. Defendants, their directors, officers, 
agents, employees, their successors, and all 
persons acting under, through, or for de- 
fendants, or their successors, or any of 
them, be and they hereby are individually 
and perpetually enjoined and restrained 
from engaging in the following specific acts: 


X 


[Coercion in Acceptance or Rejection of 
Orders} 


(a) restricting, coercing, persuading or in- 
fluencing any retail lumber dealer in the free 
acceptance or rejection of orders or in the free 
and untrammeled individual establishment of 
prices for lumber and allied products in the 
conduct of his own business; 


[Operating Bid Depository] 


(b) formulating, promoting, operating, spon- 
soring, participating in, or carrying out any 
bid depository, or other system or program for 
the filing or listing of invoices, bids, quotas or 
estimates with respect to the sale or -distribu- 
tion of lumber and allied products; 


[Compilation of Statistical Information] 


(c) collecting, compiling, or utilizing informa- 
tion or.statistics respecting-the sales, orders, 
shipments, deliveries, inventories, costs or 
prices of retail lumber dealers,for the purpose 
or with the effect of violating any of the pro- 
visions of paragraph III hereof; 


[Conducting Meetings] 


(d) calling, sponsoring, directing, attending 
or participating in any meetings or conferences 
for the purpose or with the effect of engaging 
in any of the activities prohibited by paragraph 
III hereof; 


(e) presenting or discussing at meetings or 
conferences, or through correspondence, or 
otherwise, information or data relating to sales, 
orders, shipments, deliveries, or prices of retail 
lumber dealers for the purpose or with the 
effect of carrying out any of the activities pro- 
hibited by paragraph III hereof; 


[Sponsoring Price Committees] 


(f) establishing, setting up, or sponsoring any 
price committees or other committees or agen- 
cies to carry out any of the activies prohibited 
by paragraph III hereof; 


[Securing Association's Permission to Sell| 


(g) establishing, setting up, or sponsoring any 
plan, system, policy or procedure, including the 
requesting of permission from any association, 
group or agency to make sales of lumber and 
allied products at relaxed prices, or the report- 
ing of any variances from established prices or 
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price lists, for the purpose or with the effect 
of enforcing or carrying out any of the activities 
prohibited by paragraph III hereof; 


[Furnishing Customer Lists] 


(h) furnishing or submitting revised and cur- 
rent lists, of their respective regular customers 
to any association; group or agency; 


[Reporting Variances from Established 
Prices] 


(i) reporting to any association or group or 
agency any variances from established prices 
or price lists or coercing, compelling, urging 
or persuading any manufacturer or wholesaler 
to sell to or refrain from selling to, or dis- 
criminate in favor of or against, or to grant 
preferential treatment to any purchaser or dealer 
in lumber and allied products. 


[Lawful Activities Excepted] 


V. Except as specifically provided in 
paragraph IV of this decree nothing con- 
tained herein shall be deemed to affect rela- 
tions which otherwise are lawful between 
a defendant, its directors, officers, employees, 
or agents or its subsidiaries or between sub- 
sidiaries of a defendant where such relations 
do not involve any agreements, combina- 
tions or conspiracies enjoined in this decree 
with any other defendant, its directors, offi- 
cers, employees, or agents or its subsidiaries 
or with any other company, its directors, 
officers, employees, agents or subsidiaries. 


[Dissolution of Association] 


VI. Defendant Retail Lumbermen’s Asso- 
ciation is hereby ordered to take whatever 
steps as may be necessary to consummate 
its dissolution and it is hereby ordered to 
dissolve, and to cease functioning in any 
manner other than for the purpose of con- 
summating its dissolution and defendant 
companies are ordered to take such steps 
as are necessary to consummate the disso- 
lution of said Association and are hereby 
ordered to refrain from supporting, contrib- 
uting to or otherwise permitting the continu- 
ance of said Association. 


[Activities Permitted to Secure Compliance] 


VII. For the purpose of securing com- 
pliance with this decree, authorized repre- 
sentatives of the Department of Justice, 
upon the written request of the Attorney 
General or an Assistant Attorney General, 
shall be permitted access, within the office 
hours of the defendants, and upon reason- 
able notice, to books, ledgers, accounts, cor- 
respondence, memoranda, and other records 
and documents in the possession or the con- 
trol of the defendants, or any of them, re- 
lating to any of the matters contained in this 
decree. Any authorized representative of 
the Department of Justice, subject to the 
reasonable convenience of the defendants, 
shall be permitted to interview officers or 
employees of defendants without interfer- 
ence, restraint, or limitation by defendants; 
provided, however, that any such officer or 
employee may have counsel present at such 
interview. Defendants, upon the written re- 
quest of the Attorney General or an Assist- 
ant Attorney General, shall. submit such 
reports with respect to any of the matters 
contained in this decree as from time to time 
may be necessary for the purpose of en- 
forcement of this decree; provided, however, 
that the information obtained by the means 
permitted in this paragraph shall not be 
divulged by any representative of the De- 
partment of Justice to any persons other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings in which the United 
States is a party or as otherwise required 
by law. 


[Retention of Jurisdiction] 


VIII. Jurisdiction of this action is re- 
tained for the purpose of enabling any of 
the parties to this decree to apply to the 
Court at any time for such further orders 
or directions as may be necessary or appro- 
priate in relation to the construction of or 
carrying out of this decree, for the modifica- 
tion thereof, and for the enforcement of 
compliance therewith and the punishment 
of violations thereof. 


[56,167] United States of America v. Connecticut Food Council, Incorporated, 
Great Atlantic & Pacific Tea Company, First National Stores, Inc., Roberts, Steele and 
Dolan Company, Incorporated, Naugatuck Valley Wholesale Grocery Company, William 
Shore, Incorporated, John F. Reardon, John L. MacNeil, Chester D. Williams, Herman 
J. Dolan, Thomas A. O’Dea, William Shore, Alexander C. Schwartz, and Douglas C. 


MacKeachie. 


District Court of the United States for the District of Connecticut, November 5, 1941. 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act, restraining the defendants from combining and conspiring to fix the prices 
of grocery products which are defined to include fresh fruits and vegetables, dairy, meat 
and bakery products. Among the activities enjoined are price fixing; issuing price lists; 
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disseminating information regarding price policies and proposed prices; discouraging price 
competition; publishing false representations with respect to the Connecticut Unfair Sales 
Practices Act; enforcing its provisions through threats of litigation or other coercive 
activity; and lending financial support to private organizations for the purpose of enfort- 
ing or administering the state laws which restrict sales below cost. 


Thurman Arnold, Assistant Attorney General, John N. Cole, H. Donald Leatherwood 
and Franklin C. Baugh, Special Attorneys, all of Washington, D. C., for plaintiff. 


A, A. Ribicoff, Hartford, Conn., Brickley, Sears & Cole, Oliver R. Waite, Boston, 
Mass., Jeremiah W. Mahoney and Daniel J. Lyne, Boston, Mass., Pullman and Comley, 
by Raymond E. Baldwin, Bridgeport, Conn., George M. Hyman, Hartford, Conn., D. A. 
Brickley, Boston, Mass., Willis, Foster and Lister, Bridgeport, Conn., and George H. 


Cohen, Hartford, Conn., for defendants. 
Before H1ncxs, District Judge. 


Final Judgment 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
November 3, 1941; all the defendants having 
appeared.and severally filed their answers 
to such complaint denying the substantive 
allegations thereof; all parties hereto by 
their respective attorneys herein having sev- 
erally consented to the entry of this final 
decree herein without trial or adjudication 
of any issue of fact or law herein and with- 
out admission by any party in respect of any 
such issue; and the defendants having 
moved the Court for this decree; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


J 
[Jurisdiction] 


That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890 entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supple- 
mental thereto. 


II 
[Definitions] 


The following terms, as used herein, shall 
have the respective meanings hereinafter set 
forth, viz.: 

The term “grocery products” shall mean 
all grocery products, including fresh fruits 
and vegetables, dairy products, meats and 
bakery products, which are usually and cus- 
tomarily sold in retail grocery stores. 

The term “Unfair Sales Practices Act” 
shall mean Chapter 138B, Sections 922(e) 
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to 924(e) inclusive, of the 1939 Supplement 
to the Connecticut General Statutes. 


The term ‘wholesaler’ shall mean any 
person, partnership, corporation or associa- 
tion engaged in the purchase of products 
from producers or manufacturers for resale 
to retail grocers. The term “retailer” or 
“retail grocer” shall mean any person, part- 
nership, corporation or association operating 
one or more stores for the sale and dis-: 
tribution of grocery products to the con- 
suming public. 

The term “retailer owned wholesale group” 
shall mean any partnership, corporation or 
association of independently owned retail 
grocers Owning a warehouse and engaging in 
cooperative buying and advertising activities. 

The term ‘wholesale sponsored voluntary 
chain” shall mean any association of inde- 
pendently owned retailers and a wholesaler 
by virtue of which the wholesaler and the 
independently owned retailers engage in 
cooperative advertising activities. 


III 
[Activities Enjoined] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, be, and they hereby are, enjoined 
and restrained from agreeing, combining or 
conspiring among themselves, or with others, 
to do, or attempt to do, the following things, 
or any of them: 


[Price Fixing] 


1. Raise, fix, maintain or adhere to wholesale 
or retail prices or minimum wholesale or retail 
prices of grocery products; éxcept as provided 
in Section I of Chapter I, Title 15, United States 
Code Annotated, As Amended August 17, 1937, 
c. 690, Title VIII, 50 Stat. 693. 


[Coercion] 


2. Force, coerce, whether through threat of 
litigation or otherwise, or persuade any whole- 
saler or retailer to sell or to refrain from selling 
grocery products at any specified prices: 


Se ea ee ee ee re a 
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[Specifying Minimum Prices] 


3. Suggest or specify .to wholesalers or re- 
tailers the minimum prices allowed by the Un- 
fair Sales Practices Act; 


[Issuing Price Lists] 
4. Issue any suggested price list; 


[Disseminating Information] 


5. Collect and disseminate “any information 
concerning proposed price policies or proposed 
prices; 


ai 


[Computing Uniform Costs] 


6. Compute an average, normal or uniform 
cost of merchandise, cost of doing business, or 
mark-up to cover cost of doing business or 
establish standards or methods for such com- 
putation; 


[Discouraging Price Competition] 


7. Publish material or literature discouraging 
price competition; 


[Publishing False Representations of Law] 


8. Publish any material or literature concern- 
ing the Unfair Sales Practices Act which falsely 
represents the purposes or provisions of said 
Act; 


[Enforcing State Law Through Threats 
of Litigation] 


9. Enforce the Unfair Sales Practices Act 
through threat of litigation or other coercive 
activity, or through hearings or trials other 
than those instituted in the Courts of the State 
of the injured party, or through attempts to 
encourage litigation or by determining when 
an advertisement, offer to sell or sale by a com- 


-petitor is made with intent to injure competi- , 


tors, or to destroy competition, or is a sale 
below cost, or by any other means or method. 


IV 
[Other Activities Prohibited] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, be, and they hereby are, enjoined 
and restrained from doing or attempting 
to do the following things, or any of them: 


[Issuing Price Lists] 


1. Issue to any competitor, including whole- 
salers and retailers, any suggested price list; 

2. Issue to any wholesaler or retailer any 
suggested price list for any goods which were 
not supplied by the defendant; 


[Coercing Agreements by Threat of 
Litigation] 


3. Force or coerce any wholesaler or retailer, 
whether through threat of litigation or other- 
wise, or attempt to gain an agreement from 
any wholesaler or retailer, to sell or refrain 
from selling grocery products at_ specified 
prices; 


[Reporting Violations of State Law] 


4, Report to any person the name of any 
wholesaler or retailer who is believed to have 
violated the Unfair Sales Practices Act, other 
than for the sole purpose of having such person 
institute in behalf of the reporter and in his 
name such legal proceedings as are authorized 
under the Unfair Sales Practices Act. 


[Supporting Private Enforcement of 
State Law| 


5. Support, maintain or encourage any private 
organization, or any person, other than the 
appropriate government official, if such organi- 
zation or person attempts to enforce the Unfair 
Sales Practices Act through threat of litigation 
or other coercive activity, or through hearings 
or trials other than those instituted in the 
Courts of the State, or through encouragement 
of litigation, or by determining when an adver- 
tisement, offer to sell or sale by a competitor 
is made with intent to injure competitors or 
to destroy competition, or is a sale below cost, 
or by any other means or method. 


[Collecting Information] 


6. Collect, disseminate, or report to any pri- 
vate agency, any information designed to assist 
any activity prohibited in Section IIi, Para- 
graph 9. 


[Misrepresenting Provisions of State Law] 


7. Publish any material or literature concern- 
ing the Unfair Sales Practices Act which falsely 
represents the purposes or provisions of said 
Act for the purpose of inducing the fixation or 
maintenance of retail or wholesale. prices or of 
minimum retail or wholesale prices, including, 
among others, representations— 


(a) that the Act prohibits sales below cost 
even where there’ is no intent to injure com- 
petitors or destroy competition; and that the 
provision which makes a sale below cost prima 
facie evidence of intent does more than shift 
the burden of proof as to intent; 

(b) that the Act establishes a uniform. mini- 
mum price for all competitors; 

(ec) that a seller must add to the cost_of mer- 
chandise the mark-ups specified in the Act, even 
though his own costs of doing business are less 
than the amount of such mark-ups; 

(d) that the seller must, after a stipulated 
time, add his mark-ups to the replacement cost 
of merchandise, even though his invoice cost is 
lower; 

(e) that the seller may not base his prices 
upon invoice cost if his purchase was made out- 
side the state, or that he must use only the 
invoice cost of merchandise bought within the 
state in establishing his minimum prices; 

(f) that under the Act it is necessary for 
increases in prices charged by manufacturers or 
wholesalers to be reflected in the minimum 
prices of wholesalers or retailers upon a desig- 
nated date, or after a designated interval of 
time. 

(g) that a seller is permitted to sell below 
cost to meet competition if the lower price 
quoted by a competitor is itself in accord with 
the Act, but not if such lower price is in viola- 


tion of the Act; 
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(h) that advertising allowances received by 
sellers or other concessions which reduce the 
net cost of merchandise may not be taken into 
account in computing minimum prices. 


[Supplying Price Proposals] 

8. Supply to any private association or group 
of wholesalers or retailers of grocery products, 
any information concerning proposed price poli- 
cies or proposed prices; 


[Financial Aid to Private Organizations] 

9. Make any payment or contribution of 
money to any private organization if such pay- 
ment or contribution is to be used to conduct 
private inquiries as to the violation of, police, 
enforce, or administer state laws which restrict 
sales below cost. r 


. 


V 
[Dissolution of Council] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, are hereby ordered to take such 
steps as are necessary to dissolve and liqui- 
date defendant Connecticut Food Council, 
Incorporated. 


VI 
[Activities Excepted] 


Nothing contained herein shall be deemed 
to affect activities which otherwise are law- 
ful within a wholesale-sponsored voluntary 
chain or within a retailer-owned wholesale 
group; and nothing in this decree shall be 
deemed to prohibit a defendant wholesale- 
sponsored voluntary chain or a defendant 
retailer-owned wholesale group from en- 
gaging in such cooperative advertising ac- 
tivities as may be otherwise lawful. This 
provision shall not be deemed to pass upon 
the legality of the activities of wholesale- 
sponsored voluntary chains or retailer-owned 
wholesale groups, nor upon the legality of 
cooperative advertising. 


VII 


[Examination of Records Permitted to 
Secure Compliance] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 


duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable notice 
to the defendants made to the principal 
offices of the defendants, be permitted, sub- 
ject to any legally recognized privilege, (1) 
access, during the office hours of the de- 
fendants, to all books, ledgers, accounts, 
correspondence, memoranda and other records 
and documents in the possession or under 
the control of the defendants, relating to 
any matters contained in the decree; (2) 
subject to the reasonable convenience of the 
defendants and without restraint or interfer- 
ence from them, to interview officers or 
employees of the defendants, who may have 
counsel present, regarding any such matters, 
and (3) the defendants, on such request, 
shall submit such reports in respect of any 
such matters as may from time to time be 
reasonably necessary for the proper enforce- 
ment of this decree; provided, however, that 
information obtained by the means per- 
mitted in this paragraph shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required 
by law. 


VIII 
[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions hereof, for the enforcement 
of compliance herewith, and for the punish- 
ment of violations hereof. 


The above decree is entered without im- 
plication by the Court that in the absence 
of consent by the defendants the underlying 
facts legally warrant judicial restraint of all 
the actiwities enjoined by the decree. 


ee Sey 
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[156,168] United States of America. v. California Rice Industry, C. S. Morse, 
William Crawford, Rosenberg Bros. & Co., Rice Growers Association of California, C. E. 
Grosjean Rice Milling Co., Pacific Trading Company, Inc., Growers Rice Milling Co., 
Phillips Milling Co., Oscar F. Zebal, and George W. Brewer. 


’ District Court of the United States, Northern District of California, Southern Divi- 
sion. Civil Action No. 21990-S. July Term, 1941. Filed October 4, 1941. 


Upon consent of all parties, a decree was entered in proceedings under the Sherman 
Anti-Trust Act, perpetually enjoining defendants from combining and conspiring among 
themselves to restrain interstate trade and commerce in the purchase and sale of paddy 
and milled rice. Among the activities forbidden are fixing prices; assigning purchase 
quotas; maintaining and enforcing price differentials, brokerage allowances, rates of dis- 
count and other terms of sale; compiling and disseminating statistical information relating 
to purchases, processing, sales, orders, shipments, deliveries and prices; auditing records 
to determine compliance with the unlawful activities; disclosing confidential information 
of an individual to his competitors; and sponsoring and conducting meetings for the pur- 


pose of fixing and majntaining prices, rates of discount and other terms of sale. 


Thurman Arnold, Assistant Attorney General, Frank J. Hennessy, U. S. District 
Attorney, San Francisco, Calif., Tom C. Clark and Wallace Howland, Special Assistants 
to the Attorney General, and Joseph L. Alioto, Special Attorney, for plaintiff. 


Harry M. Creech, San Francisco, Calif., for defendants, 


Before St. Sure, District Judge. 


Consent Decree 


The complainant, United States of America, 
having filed its complaint herein on Octo- 
ber 4, 1941; all of the defendants having 
appeared generally and having waived serv- 
ice of process; all parties hereto by their 
respective attorneys herein having severally 
consented to the entry of this final decree 
herein without trial or adjudication of any 
issue of fact or law herein and without ad- 
mission by any party in respect of any such 
issue; and the complainant having moved 
the Court for this decree; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 


herein, and upon consent of all parties 
hereto, it is hereby 


ORDERED, ADJUDGED, AND DECREED: 


i; 


[Jurisdiction] 


The Court has jurisdiction of the sub- 
ject matter and of all the parties hereto; 


‘the complaint states a cause of action 


against the defendants under the Act of 
Congress of July 2, 1890 entitled, “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” and 
the acts amendatory thereof and supple- 
mental thereto. 
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16 
[Definitions] 


* For the purposes of this decree, the term 
“paddy rice’ means Japan type rice in the 
raw state, and the term “milled rice’ means 
Japan type rice after the same has been 
processed, 

ITI. 


[Activities Enjoimed] 


The defendants, their members, officers, 
directors, agents, and employees, their suc- 
cessors and all persons acting under, through, 
or for defendants or their successors, or any 
of them, be, and they hereby are, perpetually 
enjoined and restrained from agreeing, com- 
bining, or conspiring among themselves or 
with any other individual, association or 
corporation: 

[Fixing Quotas] 


(a) To limit, curtail, or determine by assign- 
ment of quota or otherwise the amount of 
piddy rice which may be acquired by any pur- 
chacer thereof, or the amount of paddy rice 
which may be milled by any processor thereof, 
or the amount of milled rice which may be 
sold or shipped by any seller thereof; 

(b) To recommend by suggested quotas or 
otherwise a limitation in the amount of paddy 
rice to be acquired by purchasers thereof, or 
in the amount of paddy rice to be milled by 
processors thereof, or in the amount of milled 
rice to be sold or shipped by sellers thereof: 


[Price Fixing] 


(c) To raise, lower, fix, maintain, determine,: 


or adhere to prices to be paid for paddy rice; 
(d) To raise, lower, fix, maintain, determine, 
or adhere to prices of milled rice; 


[Maintaining Price Differentials] 


(e) To fix, maintain, determine or adhere to 
price differentials, rates of discount, brokerage 
allowance, or other terms of sale of milled rice; 


[Enforcing Price Differentials] 


(f) To adhere to, or to enforce through pen- 
a'ties or otherwise adherence to prices, price 
differentials, brokerage allowance, or rates of 
discount or other terms of sale of milled rice, 
posted or openly announced by any seller or 
sellers thereof; 


[Dissemination of Statistical Information] 


(g) To gather, compile, or disseminate in- 
formation or statistics as to the volume of pur- 
chases of paddy rice, the production, sales, or 
shipments of milled rice, the prices paid for 
paddy rice or milled rice, stocks on hand, orders 
on hand, cost of transportation, or other sta- 
tistics pertaining to the condition or operation 
of the rice industry in California; unless such 
information and statistics are readily, fully, 
and fairly made available at the time of their 
initial dissemination to growers of paddy rice, 
purchacers of milled rice, and the public gen- 
erally and are in a form which is not forbidden 
by any other provision of this decree and which 
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does not disclose to competitors invoices as to 
individual transactions, or any data as ‘to in- 
dividual sales to named customers, or infor- 
mation as to the amount of purchases of paddy 
rice by any individual purchaser; or as to the 
amount of paddy rice processed by any indi- 
vidual processor, or as to the amount of milled 
rice sold or shipped by any individual seller, 
or as to prices charged or paid by any indi- 
vidual seller or buyer. 


IV. 
[Other Activities Restrained] 


The defendants, their members, officers, 
directors, agents, and employees, their suc- 
cessors and all persons acting under, 
through, or for defendants or their succes- 
sors, or any of them, be, and they are, 
hereby individually and perpetually enjoined 
and restrained from engaging in any of the 
following specified acts and practices: 


[Compiling Sales, etc., Data] 

(a) Collecting, compiling, distributing, or 
utilizing data respecting purchases, processing, 
sales, orders, shipments, deliveries or prices 
for the purpose of violating any of the provi- 
sions of paragraph III hereof; 


[Distributing Data on Sales, etc.] 

(b) Distributing or disseminating any data, 
collected or compiled respecting purchases, 
processing, sales, orders, shipments, deliveries 
or prices for the purpose of indicating whether 
purchasers or processors of paddy rice or sellers 
of milled rice, or any of them are cooperating 
in carrying out any of the activities prohibited 
by paragraph III hereof; 


[Discussion of Sales, etc., Data] 

(c) Presenting or discussing at meetings or 
by correspondence, or otherwise, data relating 
to purchases, processing, sales, orders, ship- 
ments, deliveries or prices for the purpose of 
cooperating in carrying out any of the activities 
prohibited by paragraph III hereof; 


[Auditing Records] 

(d) Examining or auditing records or ac- 
counts of purchasers or processors of paddy 
rice or sellers of milled rice relating to pur- 
chases, processing, sales, orders, shipments, de- 
liveries or prices for the purpose of determining 
whether purchasers or processors of paddy rice 
or sellers of milled rice, or any of them are 
cooperating in carrying out any of the activities 
prohibited by paragraph III hereof, 


[Conducting Meetings] 

(e) Sponsoring, calling, holding, or partici- 
pating in any meeting or conference of com- 
petitors in the rice industry for the purpose 
of raising, lowering, fixing, maintaining, de- 
termining or adhering to the prices of paddy 
rice or milled rice, or rates of discount, or 
other terms of sale of milled rice. 


[Suggesting Price Fixing, etc.] 
(f) Suggesting directly or indirectly to one 
or more competitors in the rice industry that 
they raise, lower, fix, maintain, or determine 
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production, prices, price differentials, brokerage 
allowance, working charges, terms and condi- 
tions of sale or amounts to be included in or 


‘deducted from the price charged for paddy 


rice or milled rice, provided that this paragraph 
shall not prohibit legitimate bargaining nego- 
tiations between a seller and a purchaser, which 
does not involve any conduct or activity other- 
wise prohibited by this decree. 


[Disclosing Confidential Data of Individuals 
to Competitors] 

(g) Disclosing tq competitors invoices as to 
individual transactions or any data as to in- 
dividual sates to named customers or informa- 
tion as to the amount of purchases of paddy 
rice or production, sales, or shipments of milled 
rice or prices paid or charged by any individual 
processor or seller, provided that nothing here- 
in shall be deemed to prohibit a defendant from 
any expression of prices or sales terms of rice 
for the purpose of effecting its current sale 
nor from any issuance or transmission of an 
invoice or statement for the purpose of effect- 
ing its collection or payment., 


V. 
[Activities Excepted] 

Except as specifically provided in para- 
graph IV of this decree nothing contained 
herein shall be deemed to affect relations 
which otherwise are lawful between a de- 
fendant, its members, directors, officers, em- 
ployees, principals, agents, or subsidiaries 
where such relations do not involve any 
agreements, combinations or conspiracies 
enjoined inthis decree with any other de- 
fendant, its directors, officers, employees or 
agents. Nothing in this decree shall be 
deemed to prohibit the lawful conduct of 


any defendant, its members, directors, offi- , 


cers, employees, principals or agents with 
respect to the lawful operation of its busi- 


ness. 
VI. 
[Examination of Records to Secure 
Compliance] 
For the purpose of securing compliance 
with this decree, authorized representatives 


of the Department of Justice, upon the 
written request of the Attorney General or 
an Assistant Attorney General, shall be 
permitted access, within the office hours of 
the defendants, and upon reasonable notice, 
to books, ledgefs, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or the control of the 
defendants, or any of them, relating to any 
of the matters contained in this decree. 
Any authorized representative of the De- 
partment of Justice, subject to the reason- 
able convenience of the defendants, shall be 
permitted to interview officers or employees 
of defendants without interference, restraint, 
or limitation by defendants; provided, how- 
ever, that any such officer or employee may 
have counsel present at such interview. De- 
fendants, upon the written request of the 
Attorney General or an Assistant Attorney: 
General, shall submit such reports with 
respect to any of the matters contained in 


this decree as from time to time appear to 


be reasonably necessary for the purpose of 
enforcement of this decree; provided, how- 
ever, that the information obtained by the 
means permitted in this pardgraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
the Department of Justice except in the 
course of legal proceedings in which the 
United States is a party or as otherwise re- 
quired by law. 
VIlI. 


[Retention of Jurisdiction] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders or directions 
as may be necessary or appropriate in re- 
lation to the construction of or carrying out 
of this decree, for the modification thereof, 
and for the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


[1 56,169] United States of America v. Monterey Sardine Industries, Inc., Salvatore 
Ventimiglia, O. Enea, Sam Lonero, A. N. Lucido and Horace E. Balbo. 


District Court of the United States, Northern District of California, Southern Divi- 


sion. 


Civil Action No. 21991-W. October 6, 1941. 


Upon consent of all parties, a decree was entered in proceedings under the Sherman 


Anti-Trust Act, enjoining an association and certain individuals from monopolistic activi- 
ties in the marketing of sardines at the port of Monterey, California, or any other port. 
The activities enjoined are price fixing through the formulation of plans with purchasers 
of sardines; preventing non-members of the association from marketing their sardines at 
Monterey, California, or any other port; compelling purchasers of sardines by contractual 
arrangements to purchase solely from the association or its members; and conducting 
meetings for the purpose of carrying out the unlawful activities of the conspiracy. 
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Thurman Arnold, Assistant Attorney General, Frank J. Hennessy, U. S. District 
Attorney, San Francisco, Calif., Tom C. Clark and Wallace Howland, Special Assistants 
to the Attorney General, and Fred S. Gilbert, Jr., for plaintiff. 


Peter J. Ferrante and Webster Street, Monterey, Calif., for defendants. 


Before LouperBack, District Judge. 


‘Consent Decree 


The complainant, United States of America, 
having filed its complaint herein on Octo- 
ber 6, 1941; all of the defendants having 
appeared generally and having waived serv- 
ice of process; all parties hereto by their 
respective attorneys herein having severally 
consented to the entry of this final decree 
herein without trial or adjudication of any 
issue of fact or law herein and without ad- 
mission by any party in respect to any such 
issue; and the complainant having moved 
the Court for this decree; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue, of fact or law 
herein, and upon consent of all parties 
hereto, it is hereby 


ORDERED, ADJUDGED AND DECREED: 


[Jurisdiction] 


1. That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled, “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” and 
the acts amendatory thereof and supplemental 
thereto. 

[Activities Enjoined] 


2. Each of the defendants, their succes- 
sors, members, officers, directors, agents 
and employees, and all persons acting under, 
through or for them, or any of them, be and 
they are hereby enjoined and restrained 
from doing, or attempting to do, or induc- 
ing others to do the following things or any 
of them: 

[Restraining Marketing] 


(a) Preventing or restraining any individual, 
copartnership, or corporation not a member of 
Monterey Sardine Industries, Inc., from, or sup- 
pressing or hindering any such individual, co- 
partnership, or corporation in, marketing sar- 
dines at, or transporting or delivering sardines 
to, Monterey, California, or any other port; 


[Compelling Purchasing from Association 
by Contract] 


(b) Entering into any contract or agreement 
with any corporation, copartnership, or indi- 
vidual by terms of which such corporation, 
copartnership, or individual shall be required 
to purchase sardines solely from defendant 
Monterey Sardine Industries, Inc., or its mem- 
bers, or from any other organization or asso- 
ciation or its members, or through any common 
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agency, and from or through no one else; or 
forcing, inducing, coercing, or persuading any 
corporation, copartnership, or individual to en- 
ter into any such contract or agreement or any 
such practice; 

(c) Entering into any contract or agreement 
with any corporation, copartnership, or indi- 
vidual prohibiting it from purchasing sardines 
from any individual, copartnership, or corpo- 
ration not a member or temporary member of 
Monterey Sardine Industries, Inc., or of any 
organization or association, or preventing any 
corporation, copartnership, or individual from 
making such purchases; 


[Price Fixing] 

(d) Formulating, entering into, or participat- 
ing in, or furthering any agreement, plan, or 
program with any combination or group of pur- 
chasers of sardines for the purpose or with the 
effect of fixing or determining prices for 
sardines; 


[Conducting Meeting] 

(e) Sponsoring, calling, holding, or participat- 
ing in any meeting or conference for the pur- 
pose of carrying out any of the activities 
prohibited by this decree, or any meeting in 
which purchasers of sardines are represented 
as a combination or as a group for the purpose 
or with the effect of fixing or determining prices 
for sardines. 


[Further Activities Enjoined) 


3. Each of the said defendants, their suc- 
cessors, members, officers, directors, agents 
and employees, and all-persons acting under, 
through, or for them, or any of them, are 
further enjoined and restrained from agree- 
ing, combining, or conspiring among them- 
selves or with any other person to do, or 
to attempt to do, or to induce others to do 
any of the acts or things set forth and pro- 
hibited by subparagraphs 2 (a) to 2 (e), 
inclusive, of this decree and from carrying 
out or performing the provisions of any 
contract or agreement which provisions are 
inconsistent with, contrary to, or prohibited 
by, the terms of this decree. 


[Examination of Records to Secure 
Compliance] 


4. For the purpose of securing compli- 
ance with this decree, authorized representa- 
tives of the Department of Justice, upon the 
written request of the Attorney General or 
an Assistant Attorney General, shall be per- 
mitted access, within the office hours of the 
defendants, and upon reasonable notice, to 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
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ments in the possession or the control of 
the defendants, or any of them, relating to 
any of the matters contained in this decree. 
Any authorized representative of the De- 
partment of Justice, subject to the reason- 
able convenience of the defendants, shall be 
permitted to interview officers or employees 
of defendants without interference, restraint, 
or limitation by defendants; provided, how- 
ever, that any such officer or employee may 
have counsel present at such interview. De- 
fendants, upon the written request. of the 
Attorney General or an Assistant Attorney 
General, shall submit such reports with 
respect to any of the matters contained in 
this decree as from time to time may ap- 
pear to be reasonably necessary for the 
purpose of enforcement of this decree; 
provided, however, that the information ob- 


tained by the means permitted in this para- 
graph shall not be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department of Justice, 
except in the course of legal proceedings in 
which the United States is a party or as 
otherwise required by law. 


[Retention of Jurisdiction] 


5. Jurisdiction of this action is retained for: 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders or directions as 
may be necessary or appropriate for the con- 
struction of or carrying out of this decree, 
for the modification thereof, and for the en-: 


~ forcement of compliance therewith and the 


punishment of violations thereof. 


[] 56,170] United States of America v. Synthetic Nitrogen Products Corporation, 
Arthur L. Mullaly, Carl B. Peters, Gustav Schreiber, Frank P. Scar, and Miguel Tegt- 


meyer. 


District Court of the United States, Southern District of New York. September 5, 


1941. 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 


Anti-Trust Act, restraining defendants from combining and conspiring to restrain inter- 
state trade and commerce in the sale of nitrogen bearing fertilizer. Among the activities 
restrained are price fixing; determining terms and conditions of sale, discounts, com- 
missions, freight allowances and differentials, and bagging and storage charges; designat- 
ing sales territories; restraining shipments into or from the United States, its possessions 
or territories; exchanging information as to production, estimated production, imports, 
exports, sales, shipments and inventories; fixing the kind and amount and determining the 
nitrogen content of products to be sold and establishing a classification of buyers. The 
decree further enjoins defendants from refusing to permit buyers to purchase in car load 
lots from point of production and from imposing any restrictions on the use or licensing 
of certain patents. The decree also directs that defendant corporation furnish the Anti- 
Trust Division with full data concerning any agreement, the operation of which would 


result in a violation of any of forbidden activities. 


Thurman Arnold, Assistant Attorney General, and Edward H. Levi, Special Assistant 


to the Attorney General, for plaintiff. 


Cornelius P. Cotter, New York City, for defendants. 


Before MANDELBAUM, District Judge. 


Final Decree 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
September 5, 1941; the defendants having 
appeared and filed their answers to such 
complaint denying the substantive allega- 
tions thereof; all parties hereto by their 
attorneys herein having severally consented 
to the entry of this final decree herein with- 
out trial or adjudication of any issue of fact 
or law herein and without admission by any 
party in respect of any such issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 


and upon consent of all parties hereto, it is 
hereby 
ORDERED, ADJUDGED AND DECREED as follows: 


if 
[Jurisdiction] 

That this Court has jurisdictioin of the 
subject matter herein and of all of the par- 
ties hereto; that the petition states a cause 
of action against each of the defendants 
under the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies” and the acts mandatory thereof 
and supplemental thereto. 
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II. 
[“Cal-Nitro” Defined] 


“Cal-Nitro” is a trade mark registered in 
the United States Patent Office in the name 
of the corporate defendant, and has been 
used as a trade name for nitrogen bearing 
fertilizer materials heretofore made and 
produced in Europe, principally in. Norway 
and Germany, which materials consist of a 
mixture of ammonium nitrate and calcium 
carbonate and/or dolomitic limestone, here- 
inafter referred to as “ammonium nitrate- 
dolomitic limestone” or by the letters 
“A N.-D. L.’ and was heretofore imported 
into the United States and used for agricul- 
tural purposes in the several states thereof, 
in two grades containing approximately 
20.5% of nitrogen and 16% of nitrogen, re- 
spectively. 

PETS 


[Activities Enjoined] 


The defendant, Synthetic Nitrogen Prod- 
ucts Corporation, its successors, subsidiaries, 
officers and employees, be and they hereby 
are enjoined and restrained from agreeing, 
combining or conspiring (A) with any mixed 
fertilizer manufacturer or dealer in or by 
any agency or resal.-price-maintenance con- 
tract or agreement to fix, determine, main- 
tain, >r adhere to prices to be charged in the 
sale of any nitrogen bearing fertilizers, in- 
cluding A. N.-D. L. by such mixed fertilizer 
manufacturer or dealer, acting as principal 
or agent, to others; and (B) with any pro- 
ducer or distributor of Nitrate of Soda, 
Ammonium Sulphate, or Synthetic Ammo- 
nia Solutions, or with any producer or dis- 
tributor of any other nitrogen bearing 
fertilizer materials: 


[Price Fixing] 

1. To fix, determine, maintain or adhere to 
prices to be charged in the sale of A. N.-D. L. 
or any other nitrogen bearing fertilizer. 

2. To fix, determine, maintain or adhere to 
prices to be charged in the sale of A. N.-D. L. 
or any other nitrogen bearing fertilizer in terms 
of the relationship of such prices to the prices 
of other nitrogen bearing materials or products. 

3. To fix, determine, maintain or adhere to 
prices to be charged in the sale of A. N.-D. L. 
or any other nitrogen bearing fertilizer in terms 
per unit of nitrogen contained in other nitrogen 
bearing fertilizer materials. 


[Fixing Terms and Conditions of Sale] 


4. To fix, determine, maintain or adhere to 
prices, terms or conditions for the sale of 
A. N.-D. L. or any other nitrogen bearing fer- 
tilizer, the discounts, the commissions, the 
freight or trucking to be allowed thereon in 
such sale or freight differentials as between 
different purchasers, or the charges to be made 
for bagging, storage, handling or reconditioning 
in such sales. 
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[Improper Quoting of Prices] 


5. To quote prices in the sale of A. N.-D. L. 
or any other nitrogen bearing fertilizer only on 
the basis of f.o.b. certain ports or inland points 
or to select the ports or inland points which 
will be used for the purpose of such quotations 
by them to others. 


[Designating Sales Territories] 


6. To establish or designate territories where 
A. N.-D. L. or any other nitrogen bearing fer- 
tilizer shall be sold, or the type of agreement 
or contract or provision of contracts or agree- 
ments to be used in designated areas in such 
sales. 


[Restraining Shipments] 


7. To prevent or restrain shipment or sale 
to, into, or from the United States, its terri- 
tories and possessions, of A. N,-D. L., or any 
other nitrogen bearing fertilizer, except in con- 
nection with the prosecution of any legal pro- 
ceedings against importation or exportation for 
violation of the law of the United States. 


[Exchanging Information] 

8. To exchange information as to prices to 
be charged for A. N.-D. L. or any other nitro- 
gen bearing fertilizer, other than where such 
information is published to the general trade. 

9. To exchange statistical and other infor- 
mation as to production, estimated production, 
imports, exports, sales, shipments, inventories, 
of A. N.-D. L. or any other nitrogen bearing 
fertilizer, or private figures as to the importa- 
tion or exportation of A. N.-D. L., or any other 
nitrogen bearing fertilizer, other than where 
such information is published to the general 
trade. 


[Determining Quantity and Nitrogen Content 
of Products to be Sold) 


10. To fix and determine the kind and amount 
of A. N.-D. L., or any other nitrogen bearing 
fertilizer, to be sold and to fix and determine 
the amount of nitrogen to be contained in 
A. N.-D. L., or any other nitrogen bearing fer- 
tilizer sold by them to others. 


[Classification of Buyers] 


11. To establish or designate classifications 
of purchasers of A. N.-D. L. or any other 
nitrogen bearing fertilizer, or to classify such 
purchasers or to designate particular purchasers 
thereof as belonging to or not belonging to any 
specified class. 


[Lawful Activities Excepted] 


Nothing contained in the numbered sub- 
paragraphs B, 1-11, inclusive, of this para- 
graph III shall be deemed to prohibit the 
operation of any existing or future sales 
agency otherwise lawful when the opera- 
tions hereunder do not involve any arrange- 
ment, agreements or understanding between 
the agent and the principal concerning sales 
or other disposition by the agent of products 
or commodities belonging to the agent or 
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anyone other than the principal, nor shall 
be numbered subparagraphs B, 1-11, prohibit 
the purchase or sale, otherwise lawful, by 
Synthetic Nitrogen Products Corporation, 
its successors, subsidiaries, officers or em- 
ployees from or to any producer or distrib- 
utor, of A. N.-D. L., or any other nitrogen 
bearing materials.or products. 


IV. 


[Refusal to Permit Sales in Car Load Lots 
Enjoined|. 

Synthetic Nitrogen Products Corporation, 
‘its successors, subsidiaries, officers and em- 
ployees be and they hereby are enjoined and 
restrained from refusing, when selling A. N.- 
-D. L. or any other nitrogen bearing fertil- 
izer by any method or on any basis to any 
purchaser located in the continental United 
States or in a territory of the United States, 
to permit said purchaser to elect to pur- 
chase such A. N.-D. L. or such other nitro- 
gen bearing fertilizer f. o. b. cars point of 
production in carload lots at the seller’s 
price, terms, and conditions point of pro- 
duction, and if ports are being used as a 
basis of quotation by the corporation, then 
also to permit such a purchaser to elect to 
.purchase such A. N.-D. L. or such other 
nitrogen bearing fertilizer in carload lots 
f. o. b. cars any port that is then being used 
by the seller, so long as such A. N.-D. L. or 
such other nitrogen bearing fertilizer of the 
seller is available at such port for delivery 
to such purchaser at the seller’s price, terms, 
and conditions f. 0. b. cars said port. 


V. 


[Imposition of Restrictions on Patented 
Processes Enjoined| 


The defendant Synthetic Nitrogen Prod- 
ucts Corporation, its successors, subsidiaries, 
officers and employees be and they hereby 
are enjoined and restrained from adhering 
or agreeing to any restrictions or imposing 
‘any restrictions on the use or licensing of 
United States Letters Patent 1,934,836, 
1,921,856, 2,038,566 and 2,083,795 which may 
in any way restrict the use of the patented 
processes to any field as, for example, the 
hydro-carbon field or any other field, or for 
any purpose, for example, only for agricul- 
tural fertilizer or for any other restricted 
purpose, and defendant Synthetic Nitrogen 
Products Corporation, its successors, sub- 
sidiaries, officers and employees be, and they 
hereby are enjoined and restrained from 
paying any royalties, or any other sum of 
money in payment for the privilege to use 
such patent or in payment for the privilege 
to license others without express order from 
this court. 


VE? 
[Duties with Respect to Agreements] 


The defendant Synthetic Nitrogen Prod- 
ucts Corporation, its successors, subsidiaries, 
officers and employees, are hereby ordered 
to advise and inform and to give full in- 
formation to the Attorney General of the 
United States or the Assistant Attorney 
General in charge of the Antitrust Division 
of the happening of events and full data 
concerning any agreement, combination or 
cartel mentioned herein: 


- (1) If the said Synthetic Nitrogen Prod- 
ucts Corporation or any of its parents, af- 
filiates, or subsidiaries should enter into any 
agreement, combination or cartel with any 
one or more other producers or distributors 
of fertilizer nitrogen, the effect or operation 
of which would result in a violation of any 
of the provisions of paragraph III hereof. 

(2) If any agreement, combination or car- 
tel, to which Synthetic Nitrogen Products 
Corporation or any of its parents or sub- 
sidiaries and any one or more other pro- 
ducers or distributors of fertilizer nitrogen 
are parties, should become operative in such 
a way as_-to result in a violation of any of 
the provisions of paragraph III hereof. 

(3) The failure of the Attornev General of 
the United States or the Assistant Attorney 
General in charge of the Antitrust Division 
to take any action following the receint of 
any advice or information from Synthetic 
Nitrogen Products Corporation pursuant to 
this paragraph VI shall not be construed 
as an approval of the matters and things 
so advised or informed, and shall not oner- 
ate as a bar to any action or proceeding, 
civil or criminal, which mav later be brought 
pursuant to any law of the United States 
based on the matters and things so advised 
and informed. 

VII. 


[Activities Permitted to Secure 
Compliance] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 


duly authorized representatives of the De- 


partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable notice 
to the defendant corporation made to the 
principal office of the defendant corporation, 
be permitted, subject to anv legally recog- 
nized privilege (1) access, during the office 
hours of the defendant corporation, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of the defendant corporation, relating to any 
matters contained in this decree (2) subject 
to the reasonable convenience of the de- 
fendant corporation and without restraint or 
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interference from them, to interview officers 
or employees of the defendant corporation, 
who may have counsel present, regarding 
any such matters, and (3) the defendant 
corporation, on such request, shall: submit 
such reports in respect of any such matters 
as may from time to time be reasonably 
necessary for the proper enforcement of this 
decree: provided, however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any 
representative of the Department of Jus- 
tice to any person other than a duly author- 
ized representative of the Department of 
Justice except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required 


by law. 
VIII. 


‘[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof for the enforce- 
ment of compliance therewith and for the 
punishment of violations thereof. 


IX. 
[Agreements with National Defense Agencies] 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
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taken by the defendant corporation, its suc- 
cessors, subsidiaries, officers or employees 
in good faith and within the fair intendment 
of the letter of the Attorney General of the 
United States to the General Counsel of 
the Office of Production Management, dated 
April 29, 1941 (a copy of which is attached 
hereto as Exhibit “A’’*), or with any amend- 
ment or amplification thereof by the Attor- 
ney General, or in accordance with any 
arrangement of similar character between 
the Attorney General and any National De- 
fense Agency in effect at the time, provided 
such letter or arrangement has not at the 
time of such action been withdrawn or can- 
celled with respect thereto, 


X. 


[Operations Permitted by Webb-Pomerene 
Act Excepted] 


This decree shall have no effect with re- 
spect to operations or activities outside the 
United States, its territories and the District 
of Columbia not violative of the Anti-Trust 
Laws or to operations and activities within 
the United States, its territories and the Dis- 
trict of Columbia relating exclusively to 
acts and operations outside the United 
States, its territories and the District of 
Columbia not violative of the Anti-Trust 
Laws, or to operations and activities, wher- 
ever performed, authorized or permitted by 
the Act of Congress of April 10, 1918, com- 
monly called the Webb-Pomerene Act, or by 
acts amendatory thereto. 


[1 56,171] United States of America v. W. C. Bell Services, Incorporated, Lumber 
Promotion of Oregon, Incorporated, Lumber Promotion, Incorporated, W. C. Bell, Roy 


Wilkinson, and R. D. Torbenson. 


District Court of the United States, District of Colorado. 


October 27, 1941. 


Civil Action No. 380. 


Upon consent of all parties, a.decree is entered in proceedings under the Sherman 


Anti-Trust Act perpetually restraining the defendants from combining and conspiring to 
restrain interstate trade and commerce in the sale of lumber and allied products. Among 
the activities enjoined are price fixing; maintaining uniform mark-ups; recommending 
retail mark-ups; fixing uniform discounts, terms and conditions of sale, rebates and charges 
for specific operations; allocating sales quotas; operating a bid depository; coercing retail 
lumber dealers in their acceptance and rejection of orders; and compiling and disseminating 
information as to sales, orders, shipments, deliveries, inventories, costs and margins of 
profit of retail] lumber dealers. 


Thurman Arnold, Assistant Attorney General, Tom C. Clark and James MclI. Henderson 
Special Assistant to the Attorney General, David J. Clarke, A. Andrew Hauk and Charles 
L. Whittinghill, Special Attorneys, and Thomas J. Morrissey, U. S. District Attorney, Denver 
Colo., for plaintiff. 2 ’ 

Joseph B. Keenan, Washington, D. C., for defendants. 


Before SymeEs, District Judge. 


* [Exhibit ‘‘A’’ is reproduced at {| 56,150 in the 
case of U. 8. v. Alba Pharmaceutical Co., Inc., 
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Final Judgment 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
October 27, 1941; all the defendants having 
appeared and severally filed their answers 
to such complaint denying the substantive 
allegations thereof; all parties hereto by 
their respective attorneys herein having sev- 
erally consented to the entry of this final 
decree herein without trial or adjudication 
of any issue of fact or law herein and with- 
out admission by any party in respect of 
any such issue; oT 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or adju- 
dication of any issue of fact herein, and upon 
consent of all parties hereto, it is hereby 


OrbERED, ADJUDGED, AND DECREED as fol- 
lows: 


[Jurisdiction] 


I. That the Court has jurisdiction of the 
subject-matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce Against Un- 
lawful Restraints and Monopolies” and the 
acts amendatory thereof and supplemental 
thereto. 


II. For the purposes of this decree: 


[“Lumber’ and “Allied Products” Defined] 


(a) The term ‘‘lumber and allied products,’’ 
as used in this decree, shall be deemed to refer 
to those articles and products which are con- 
sumed and used by the public generally for 
building and construction purposes, and which 
are customarily distributed, sold, advertised, 
and offered for sale by retail lumber dealers 
throughout the United States, including all ar- 
ticles and products used in construction, build- 
ing, alteration or repair work of any kind or 
type. 


[“Retail Lumber Dealer” Defined] 


(b) The term ‘‘retail lumber dealer,’’ as used 
in this decree, shall be deemed to refer to in- 
dividuals, partnerships, and corporations en- 
gaged in the retail sale and distribution of 
lumber and allied products to contractors and 
other consumers. 


[Activities Enjoined] 


IIT. Defendants, their directors, officers, 
agents, employees, their successors, and all 
persons acting under, through, or for de- 
fendants, or their successors, or any of them, 
be, and they hereby are, perpetually en- 
joined and restrained from agreeing, com- 
bining, or conspiring among themselves, 
or with any other individual, association or 
corporation, whether through the collection, 
compilation, utilization, dissemination, publica- 
tion of any information or statistics respecting 
sales, orders, shipments, deliveries, inventories, 


costs or prices through the auditing of the 
books of retail lumber dealers, or otherwise. 


[Price Fixing] 
(a) to raise, fix, maintain or prevent changes 


in the retail prices to be charged for lumber 
or allied produets; 


[Maintaining Uniform Mark-ups] 


(b) to fix, determine, maintain, make uni- 
form, or prevent changes in mark-ups relating 
to the retail sale or distribution of lumber and 
allied products; 


[Recommending Retail Mark-ups] 


(c) to advise, recommend, or urge retail mark- 
ups or prices for lumber and allied products; 


[Fixing Uniform Discounts, Rebates, etc.] 


(d) to fix, determine, maintain, make uni- 
form or prevent changes in discounts, terms o1 
conditions of sale, rebates or charges for spe 
cific operations with respect to lumber and 
allied products; 


[Allocating Sales Quotas] 


(e) to fix, determine, designate or maintain 
sales quotas, or allocations of business, or to 
formulate, promote, place in effect, or par- 
ticipate in, any plan or policy for the deter- 
mination or assignment of sales quotas or allo- 
cations of business with respect to the sale or 
distribution of lumber and allied products. 


[Additional Activities Enjoined] 


IV. Defendants, their directors, officers, 
agents, employees, their successors and all per- 
sons acting under, through or for defendants, 
or their successors, or any of them, be and they 
hereby are individually and perpetually en- 
joined and restrained from engaging in the 
following specific acts: 


[Coercion in the Acceptance or Rejection of 
Orders] 


(a) restricting, .coercing, persuading or in- 
fluencing any retail lumber dealer in the free 
acceptance or rejection of orders or in the free 
and untrammeled individual establishment of 
prices for lumber and allied products in the 
conduct of his own business; 


[Operating Bid Depository] 

(b) formulating, promoting, operating, spon- 
soring, participating in, or carrying out any 
bid depository, or other system or program 
for the filing or listing of invoices, bids, quotas 
or estimates with respect to the sale or dis- 
tribution of lumber and allied products; 


[Compiling Statistical Information] 

(c) gathering, compiling, or disseminating 
information or statistics as to the sales, orders, 
shipments, deliveries, inventories, costs or prices 
of retail lumber dealers unless all such infor- 
mation, data and statistics are openly: and fairly 
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‘gathered and disseminated; are fairly and ac- 
curately ascertained from actual past and com- 
pleted transactions; are readily, fully and fairly 
available to all retail-lumber dealers and to 
the public generally and by mail upon request, 
at the time of their intial dissemination; and 
‘unless such information, data and statistics do 
not disclose to competitors information as to 
the amount of sales, orders, shipments, de- 
liveries, inventories, costs, or prices of any 
individual retail lumber dealer or invoices or 
data as to individual transactions or sales to 
named cu-tomers; 

(d) gathering, compiling, or disseminating in- 
formation or statistics as to the costs, margins, 
or profits of retail lumber dealers for items 
or classes of items of lumber and allied prod- 
ucts, if such information or statistics contain 
information purporting to represent average or 
typical cost or average or typical elements of 
cost throughout a market or between compet- 
ing retail lumber dealers; or if such informa- 
tion or statistics may readily be used as a basis 
for establishment of un‘form prices, uniform 
price movements, or a uniform formula for pric- 


> 


ing between competitors. 


[Lawful Activities Excepted] 


V. Except as specifically provided in Para- 
graph IV of this decree nothing contained 
herein shall be deemed to affect relations 
which otherwise are lawful between a de- 
fendant, its directors, officers, employees, or 
agents or its subsidiaries or between sub- 
sidiaries of a defendant where such relations 
do not involve any agreements, combinations 
or conspiracies enjoined in this decree with 
any other defendant, its directors, officers, 
employees or agents or its subsidiartes or 
with any other company, its directors, officers, 
employees, agents or subsidiaries ; 


[Examination of Records to Secure 
[Compliance] 


VI. For the purpose of securing compli- 
ance with this decree, authorized representa- 
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tives of the Department of Justice, upon the 
written request of the Attorney General or 
an Assistant Attorney General, shall be per- 
mitted access, within the office hours of the 
defendants, and upon reasonable notice, to 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or the control of 
the defendants, or any of them, relating to 
any of the matters contained in this decree. 
Any authorized representative of the De- 
partment of Justice, subject to the reason- 
able convenience of the defendants, shall be 
permitted to interview officers or employees 
of defendants without interference, restraint, 
or limitation by defendants; provided, how- 
ever, that any such officer or employee may 
have counsel present at such interview. De- 
fendants, upon the written request of the 
Attorney General, shall submit such reports 
with respect to any of the matters contained 
in this decree as from time to time may be 
necessary for the purpose of enforcement of 
this decree; provided, however, that the in- 
formation obtained by the means permitted 
in this paragraph shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal 
proceedings in which the United States is a 
party or as otherwise required by law. 


[Retention of Jurisdiction | 


VII. Jurisdiction of this action is retained 
for the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders or directions as 
may be necessary Or appropriate in relation 
to the construction of or carrying out of this 
decree, for the modification thereof, and for 
the enforcement of compliance therewith 
and the punishment of violations thereof. 


Scientific Manufacturing Company, Inc., a corporation, and Howard J. 


Force, Individually and as President of Scientific Manufacturing Company, Inc. v. Federal 


Trade Cortnmission. 


United States Circuit Court of Appeals for the Third Circuit. 


Term, 1941. Filed Decethber 19, 1941. 


No. 7756, October 


The Federal Trade Commission is without issi 
ec imission power under the Federal Trade Comm 
Act to enjoin the sale and distribution of matter concerning an article of trade by a éhraon’ 
not engaged or financially interested in commerce in that trade. Publication by the peti- 
tioner of pamphlets concerning the use of aluminum cooking utensils, when he is not 


engaged in the cooking utensil business, is not 


the contemplation of the Federal Trade Commission Act, as amended, if the published 


an unfair, or deceptive act or practice within 


matter, even though unfounded or untrue, represents the publisher’s honest opinion or 


belief. 


Setting aside order of the Federal Trade Commission in Docket No. 3874. 
William Du Bose Sheldon, Washington, D. C., for the Petitioners. 
Allen’'C. Phelps, Washington, D. C., for the Respondent. 

3efore Maris, JONEs and Goopricu, Circuit Judges, 


1 56,172 


Court Decisions 


631 


Scientific Mfg. Co., Inc., et al. v. FTC 


|Nature of Proceedings] 


Jones, Circuit Judge. This matter is here 
on petition to review* a cease and desist 
order entered by the Federal Trade Com- 
mission against the present petitioners (re- 
-spondents below). 

The facts whereon the Commission acted 
are not in dispute. The petitioner, Scientific 
Manufacturing Company, Inc., is a Pennsyl- 
vania corporation having its place of busi- 
ness in Scranton. Pennsylvania, which is 
also the place of residence of Force, the 
other petitioner, who, with members of his 
immediate family, owns all of the capital 
stock of the company. Force, as president 
of the company, controls and directs its 
activities and practices. Among the latter 
‘are the publication and sale of pamphlets 
containing two articles? written by Force in 
intended exposition of alleged dangers to 
health from poisoning which, according to 
him, attend the use of alurhinum utensils in 
the preparation or storage of food for hu- 
man consumption. 

The Commission found that Force and his 
company sold and distributed many of the 
pamphlets throughout the United States “to 
the public and to various manufacturers, 
distributors, dealers and salesmen of cook- 
ing and storage utensils made of materials 
other than and competitive with utensils 
made of aluminum.”* Neither Force nor his 
company was engaged'in any way or inter- 


ested materially in the manufacture, sale or. 


distribution of cooking utensils of any sort: 
As indicated by the Commission’s findings, 


the petitioners’ course of trade in interstate’ 


commerce was limited to the sale and distri- 
bution of the pamphlets. This activity was 
motivated by a zeal on the part of Force, 
who is a graduate pharmacist and chemist 


1Sec. 5 of the Federal Trade Commission Act, 
as amended, 52 Stat. 111, 15 U. S. C. A. § 45, 

2The pamphlet articles, which are entitled 
“Poisons Formed by Aluminum Cooking 
Utensils’ and ‘‘Are You Heading for the ‘Last 
Round-up’?’’, represent, as the Commission cor- 
rectly summarized, ‘‘that aluminum is a poison- 
ous metal and that the use of aluminum utensils 
for the preparation, cooking or storage of food 
is unsafe, deleterious, disease producing, 
poisonous, death dealing and otherwise danger- 
ous to health because of the aluminum imparted 
to foods during such process and the resulting 
absorption and accumulation of such metal in 
the system of the consumer of foods so pre- 
pared, cooked or stored; and further that 
aluminum utensils are manufactured of a soft 
metal, that such utensils easily become corroded 
and pitted when used for cooking and tend to 
provide lodgment for food particles which op- 
erate as culture media for bacteria and spores, 
both poisonous and otherwise.’’ 
* 3 The complaint had alleged that the petition- 
ers sold and distributed the pamphlets princi- 
pally through manufacturers of cooking utensils 
in competition with aluminum ware, but the 


of some twenty-odd years experience, ta 
propagate his own unorthodox ideas and the- 
ories by independently disseminating what, 
unquestionably, he believes to be the truth 
concerning the effect of aluminum metals 
upon foods. The Commission further found 
that the statements and representations re- 
specting aluminum utensils, as contained in 
the pamphlets, were “false, misleading and 
disparaging”; * that they serve to “mislead 
and deceive a substantial portion of the 
purchasing public with the false and errone- 
ous belief that cooking utensils made from 
aluminum are * * * harmful and are dan- 
gerous to the consumers of food prepared 
or stored” therein; and that the present peti- 
tioners through their sale and distribution 
of the pamphlets supply an “instrumentality 
by means of which uninformed or unscrupu- 
lous manufacturers, distributors, dealers and 
salesmen may deceive or mislead members 
of the purchasing public and induce them 
to purchase utensils made from materials 
other than aluminum”. 


[Finding of Commission] 


On this factual basis,. the Commission 
concluded that the acts and practices of the 
present petitioners were “to the prejudice 
and injury of the public and constitute unfair 
and deceptive acts and practices in com- 
merce within the,intent and meaning of the 
Federal Trade Commission Act”. The cease 


‘and desist order thereupon ensued.® 


[Grounds for Appeal] 


The petitioners assail the order on the 
grounds that (1) the Commission was with-' 
out jurisdiction under the facts of the instant 
case because the petitioners had no material 
interest in or connection with the manufac- 


ture, sale or distribution of cooking utensils 


Commission made no finding in such relation. 
According to the record, however, about twenty 
per cent. of the pamphlets distributed by the 
petitioners came into the hands of manufac- 
turers or distributors of non-aluminum utensils. 
4On this issue of, scientific fact, the Commis- 
sion heard only the witness Force (who rep- 
resented himself) for the one side and, in 
opposition thereto, five witnesses who were 
closely associated with or employed by the 
Aluminum Company of America or affiliates. 


5'The Commission’s order, in material part, 
is as follows: 


“Tt is ordered that the respondents, Scientific 
Manufacturing Company, Inc., and its officers, 
and Howard J. Force, individually and as Presi- 
dent of the’Scientific Manufacturing Company, 
Inc., and their respective representatives, agents 


‘and employees, directly or through any corpo- 


rate or other device, in connection with the 
offering for sale, sale and distribution of 
pamphlets in commerce, as ‘commerce’ is de- 
fined in: the Federal Trade Commission Act, to 
forthwith cease and desist from: 


“‘(1) Representing that the use of food pre- 
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of any kind; that (2) the publication and sale 
of pamphlets containing statements which, 
even though unfounded or untrue, express 
the honest belief of the publisher are not 
unfair or deceptive acts or practices as con- 
templated by Section 5 of the Federal Trade 
Commission Act as amended; and that (3) 
the Commission’s order abridges the peti- 
tioners’ freedom of speech and of press in 
violation of the First Amendment of the 
Federal Constitution. 


[Contention of Commission] 


The Commission contends that its juris- 
diction in the circumstances shown derives 
from the.amendment of March 21, 1938 
(G49 See7 5 (aye 52. Stated Lilo suis Gara. 
§ 45 (a)) which enlarged the original Fed- 
eral Trade Commission Act by adding 
thereto a denouncement of “unfair or de- 
ceptive acts or ptactices in commerce” and 
by correspondingly empowering and direct- 
ing the Commission to prevent the use of 
such acts or practices. From this, the Com- 
mission argues that the petitioners, being 
commercially engaged in an interstate busi- 
ness (the sale and distribution of pamphlets) 
are amenable to the Commission’s interdic- 
tions when any of their acts or practices are 
found by the Commission to-be unfair or 
deceptive in respect of some article of com- 
merce in an unrelated trade and notwith- 
standing such acts or practices are neither 
unfair nor deceptive in respect of the peti- 
tioners’ trade in interstate commerce. As a 
corollary of the Commission’s argument, 
if the subject matter of the petitioners’ pam- 
phlets were contained in an article in a 
newspaper, magazine or book of interstate 
circulation, such publication would be equally 
restrainable at the instance of the Commis- 
sion. Obviously, a grant of power so vast 
is not to be accorded an administrative body 
except upon plain legislative direction within 
constitutional bounds. This brings us then 
to the matter of congressional intent for 
first consideration, 


pared or kept in aluminum utensils is dangerous 
to the health of the consumer; 


_ (2) Representing that the preparation or 
storage of food in aluminum utensils causes 
«the formation of poisons; 

““(3) Representing that the preparation, cook- 
ing or storage of food in aluminum utensils 
imparts aluminum in quantities sufficient to 
cause injury to the health of the consumer, or 
that the aluminum so imparted has a cumula- 
tive effect upon the system of the consumer; 

““(4) Representing that aluminum utensils 
easily corrode or pit and thereby provide lodg- 
ment for bacteria and spores, both poisonous 
and otherwise; 

““(5) Representing that the consumption of 
food prepared or stored in aluminum containers 
will cause cancer, Bright's Disease, diabetes, 
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[Congressional Intent] 


_As originally enacted in 1914, the Federal 
Trade Commission Act declared “unfair 
methods of competition in commerce” to be 
unlawful and empowered the Federal Trade 
Commission to prevent the use. of such 
methods. ,Thenceforth, a train of litigated 
cases * delineated a wide and varied range 
for the exercise of the Commission’s juris- 
diction but always, it is believed, in matters 
involving unfair trade or commercial acts 
or practices for the advantage of the offender 
over competitors and to the detriment of 
the public. The presence of the public in- 
terest was essential to an exercise of the 
Commission’s jurisdiction. Federal Trade 
Commission v. Klesner, 280 U. S. 19, 27. 


[Competition| 


Then came the decision in Federal Trade 
Commission v. Raladam Co., 283 .U. S. 643, 
654, where the Supreme Court held that 
“one of the facts necessary to support [the 
Commission’s] jurisdiction to make the final 
order to cease and desist, is the existence 
of competition;” etc. It will be remembered 
that the proscription in the original Act was 
limited to “unfair methods of competition in 
commerce”. In the presence of this juris- 
dictional requirement, it became appareht 
that there could be instances of unfair or 
deceptive acts or practices in commerce in- 
jurious to the public which the Commission 
was without jurisdiction to prevent. Such 
was the case where the offender had a mo- 
nopoly (i. e., no competitors) or where all 
competitors in a particular trade made use 
of ‘the same practices. Moreover, even 
where competition did actually exist, al- 


‘though obscure, it was time-consuming and 


expensive for the Commission to develop 
the essential fact of competition. It was 
for the purpose of clothing the Commission 
with jurisdiction to act in respect of unfair 
acts or practices in commerce regardless of 
their effect upon competition that the amend- 


liver trouble, indigestion, constipation, ulcers, 
carbuncles, nervousness, poisoning, or any other 
disease or ailment of the human body; 


“(6) Making or causing the making of any 
false statements or representations with respect 
to the effect that the consumption of food pre- 
pared, cooked or stored in such utensils might 
have, or has had, on the health of the con- 
sumer or consumers of such foods, which state- 
ments unfairly disparage the quality value or 
use of aluminum cooking or storage utensils."’ 

§ Misleading advertising: Hlectro-Thermal Co. 
v. Federal Trade Commissioner, 91 F. 2a 477 
(C. C. A. 9); Sears, Roebuck & Co. v. Federal 
Trade Commission, 258 Fed. 307 (C. C. A. 7); 

Combinations to suppress competition: Fashion 
Originators’ Guild of America, Inc. et al. v. 
Federal Trade Commission, 61 S. Ct. 703; But- 
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ment of 1938 was offered and enacted." True 
enough, as the Commission argues, the 
effect of the amendment was to so broaden 
the Commission’s jurisdiction as to enable it 
to act where only the public interest was 
adversely affected by the unfair practices. 
None the less, it was still the unfair acts of 
traders in the affected commerce that the 
Commission was empowered to enjoin. The 
public interest to be served is no different 
under the amendment than it was under the 
original Act. The change effected by the 
amendment lay in the fact that the Com- 
mission could thenceforth frevent unfair or 
deceptive acts or practices in commerce 
which injuriously affected the public inter- 
est alone, while under the original Act the 
Commission’s power to safeguard the public 


against unfair trade practices denended 
upon whether the objectionable acts or prac- 


tices affected competition. But the restrain- 
able acts or practices in commerce continued 
to be such as are performed or perpetrated 
in the trade affected by the offenses,*® whether 
or not there is competition. In short, the 
Commission’s intervention is limited to acts 
or practices in the affectea trade. Jf the 
amendment were given any broader scope, 
the Act would relate to far more than trade 
practices and the Commission would be- 
come the absolute arbiter of the truth of all 
printed matter moving in interstate com- 
merce, even where scholars in the particular 
field of knowledge were in wide disagree- 
ment. “The findings of the Commission as 
to facts. if supported by testimony, shall be 
conclusive.” ® The courts are bound to ac- 
cept them as such. Federal Trade Commis- 


terick Pub. Co. et al. v. Federal Trade Com- 


mission, 85 F. 2d 522 (C. C. A. 2); 

Price fixing by associations or combinations: 
California Rice Industry v. Federal Trade Com- 
mission, 102 F. 2d 716 (C. C. A. 9); 

Practices considered contrary to public policy 
and morals: Federal Trade Commission v. R. F. 
Keppel & Bro., Inc., 291 U. S. 304; 

Use of containers similar to those of another 
manufacturer which tend to mislead purchasing 
public: Federal Trade Commission v. Balme, 23 
F. 2d 615 (C.C. A. 2); 

Use of deceptive names which tend to mislead: 
Federal-Trade Commission v. Royal Milling Co., 
288 U.S. 212; 

Misleading representation of a product : Fed- 
eral Trade Commission v. Winsted Hosiery Com- 
pany, 258 U. S. 483° 

Price maintenance policy by manufacturer: 
Federal Trade Commission v. Beech-Nut Pack- 
ing Co., 257 U. S. 441; Armand C€o., Inc. v. 
Federal Trade Commission, 78 F. 2d 707 (C. C. A. 
2); Toledo Pipe-Threading Mach. Co. v. Federal 
Trade Commission, 11 F. 2d 337 (C. C. A. 6); 

Misbranding of a product: Federal Trade 
Commission v. Algoma Lumber Co., 291 U.S. 67; 

Untruthful statements about a competitor: 
Chamber of Commerce of Minneapolis et al. v. 
Federal Trade Commission, 13 F. 2d 673 
CCH CHA, 8); 

False therapeutic claims for a product: Justin 


sion v. Standard Education Society, 302 VU. S. 
112, 117; Federal Trade Commission v. AI- 
goma Lumber Co., 291 U. S. 67, 73. 


[Power of Commission] 


It follows from what we have said that, 
the present petitioners not being engaged 
or materially interested in the cooking uten- 
sil trade, the Commission was without power 
to enjoin their sale and distribution of the 
pamphlets which they published concerning 
the use of aluminum cooking utensils and, 
further, that the publication, sale and dis- 
tribution of matter concerning an article of 
trade by a person not engaged or financially 
interested in commerce in that-trade is not 
an unfair or deceptive act or practice within 
the contemplation of the Federal Trade 
Commission Act, as amended, if the pub- 
hshed matter, even though unfounded or 
untrue, renresents the publisher’s honest 
opinion or belief. 


[Freedom of Speech] 


In the view we thus take of the intent of 
the Federal Trade Commission Act as 


amended. no question of abridgment of the 
petitioners’ freedom of speech or of press 
arises. However, we may say that the con- 
stitutional inhibition of any such abridg- 
ment, which the Commission’s interpretation 
of the amendment to the statute at once 
involves, would so seriously threaten its 
validity as to justify rejection of the Com- 
mission’s contention. Blodgett v. Holden, 
275 U. S. 142, 148; United States v. Standard 


_ Brewery, 251 U. S. 210, 220; United States 


‘Haynes & Co., Inc. v. Federal Trade Commis- 
Sion, 105 F. 2d 988 (C. C. A. 2). 

™See Report of Committee on Interstate and 
Foreign Commerce, 75th Cong. 1st Sess., House 
Reports 1613, p. 1; letter on behalf of the Fed- 
eral Trade Commission by Acting Chairman 
Ferguson to Senator Wheeler, Chairman of the 
Senate Committee on Interstate Commerce, 
printed in report of hearings on S. 3744, p. 6; 
and explanation of the amendment by Congress- 
man Wolverton, Congressional Record, 75th 
Cong. 1st Sess., p. 551. 


8In Perma-Maid Company v. Federal Trade 
Commission, 121 F. 2d 282, where a distributor 
of stainless steel cooking utensils procured 
some of the Force pamphlets for use of its 
salesmen in inclining prospective customers to 
stainless steel rather than aluminum ware, the 
Federal Trade Commission restrained the dis- 
tributor’s use of the pamphlets and its action 
was sustained by the Circuit Court of Appeals 
for the Sixth Circuit. The Perma-Maid case, in- 
volving as it does the use of the pamphlets 
which Force publishes and distributes, well 
illustrates a permissible exercise of the Com- 
mission’s jurisdiction and serves to point the 
pertinent distinction between that case and the 
present. 

9 Federal Trade Commission Act, September 
26, 1914, 38 Stat. 717, 15 U: S: CAL 3 45. 
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v. Delaware & Hudson Co., 213 U. S. 366, 
407-408; And United States v. Jin Fuey Moy, 
241 U. S. 394, 401. : 
The petitioner Force dealt in opinions 
and no more. Nor does the Commission 
alter their category by tabulating them state- 
ments of fact. They are theories or ideas, 
false, it may well be, but sincerely held none 
the less, and that, too, in a field of knowl- 
edge where even experts at times must be 
content with approximations to verity. To 
the situation here presented the words of 
Mr. Justice Holmes are apposite,—“Certi- 
tude is not the test of certainty. We have 
been cock-sure of many things that were 
not so. * * * But while one’s experience 
thus makes certain preferences dogmatic for 
one-self, recognition of how they came to 
be so leaves one able to see that others, poor 


sdtils, ‘may be equally dogmatic about some- 
thing else.”** Surely Congress: did not 
intend to authorize the Federal Trade Com- 
mission to foreclose expression of honest 
opinion in the course of one’s business of 
voicing opinion. The same opinion, how- 
ever, may become material to the jurisdic- 
‘tion of the Federal Trade Commission and 
enjoinable by it if, wanting in proof or. basis 
in fact, it is utilized in the trade to mislead 
or deceive the public or to harm a com- 
petitor. Cf. Perma-Maid Company, Inc. v. 
Federal Trade Commission, 121 F. 2d 282 
(C., GAs 6): ; 


[Conclusion] 


_ The order of the Federal Trade Commis- 
sion is set aside. 


[f] 56,173] Louis Weeks and Sterling Fuel Oil Corporation, a corporation v. Bareco 


Oil Company, a corporation, et al. 


‘United States Circuit Court of Appeals for the Seventh Circuit. 


ber 22, 1941. 


No. 7603. Decem- 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 


Two gasoline jobbers, suing on behalf of nine hundred others to recover damages 


under the anti-trust laws for injuries caused by a combination of defendant oil companies, 
could not maintain a class action under Rule 23 of the Federal Rules of Civil Procedure 
because the Court found that they did not fairly insure the adequate representation of all 
the jobbers in varying circumstances who were damaged by the defendants’ acts. The 
facts that the defendants had many different types of contracts with jobbers, that the con- 
spiracy extended over a number of years in addition to the three years for which damages 
are sought in the instant suit, and that the other claimants might prefer to sue separately 
one or more of the defendants with whom they had contracted, were factors which, uncon- 
troverted by the plaintiffs, showed lack of adequate representation. However, the action 
was sustained as to the individual causes of action of the plaintiffs. 


Reversing the United States District Court for the Northern District of Illinois, 
Eastern Division. 
Karl Edwin Seyfarth and Benton Atwood, Chicago, Attorneys for the Plaintiffs. 


S. A. L. Morgan, David T. Sears, John E. Green, Jr., Archie D. Gray, Samuel Topliff, 
Ralph Horween, Robert C. Merrick, Buell F. Jones, Weymouth Kirkland, David Fisher, 
John J. O’Shaughnessy, James B. O’Shaughnessy, Chicago, Attorneys for thé Defendants. 


Before Evans and Major, Circuit Judges, and Lrnpiey, District Judge. 


[Nature of Action] 

Evans, Circuit Judge: This is a civil, 
statutory * action to recover treble damages 
for injuries caused by an unlawful combina- 
tion violative of the Anti-Trust Laws,** 


and is an aftermath of a criminal prosecu- 
tion therefor.*** 

_ Plaintiffs are two Illinois jobbers of gaso- 
line. They sue on their own behalf, and as 
representatives of a class of approximately 


1 Natural Law (1918) 32 Harvard Law Re- 
view 40, 41. 

*15 U. S.C. A. Sec. 15, which provides: 

*‘Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the antitrust laws may sue therefor in 
any district court of the United States in the 
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district, in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the 
cost of suit, including a reasonable attorney’s 
fee.”’ 

** 15 U. S.C: A, Sec. 1, et seq. 

*** U.S. v. Standard Oil Co., 23 F. Supp. 937. 
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900 Illinois jobbers. The nineteen defend- 
ants are oil companies which were charged 
a indictments, with violating the Sherman 

ct } : 

The gist of the alleged conspiracy and in- 
jury is that defendants, in 1934, 1935, and 
1936, lessened the jobbers’ margin of profit, 
from 7%4¢ to 5¢ per gallon. This illegal 
object was achieved by defendants’ com- 
bining to raise and fix the spot tank car 
market price of gasoline, which price was, 
in the contracts between the respective 
plaintiffs and defendants, made the basis of 
the jobbers’ cost price. .-~ 

Motions to strike, and to quash, and to 
dismiss, were made by the defendants, and 
the District Court dismissed the complaint 
and dissolved the temporary restraining or- 
der which it had theretofore entered enjoin- 
ing other jobbers in Illinois from instituting 
similar suits. The bases for the dismissal 
order were: (1) the plaintiffs did not con- 
stitute a “class” within Rule 23, of the Fed- 
eral Rules of Civil Procedure, because they 
do not seek a “common relief.” (2) The 
plaintiffs do not insure the adequate repre- 
sentation of all members of the class. (3) 
The plaintiffs have no cause of action in 
equity. 

Plaintiff Weeks, a former jobber at Wil- 
mington, Illinois, claims specific damages to 
himself of $11,937.30 (to be trebled) incurred 
in the sale of 477,492 gallons in said three 
years. Plaintiff Sterling Corporation, a job- 
ber at Chicago, handled 2,515,197 gallons in 
the same period, with a damage of $62,879.92 
(untrebled). The 900 jobbers are alleged 
to have suffered $37,500,000 damages (2%4¢ 
on 1,500,000,000 gallons) .**** 


[Issue Involved] 


The first sharply controverted issue is the 
propriety of this class action, instituted by 
two jobbers on behalf of nine hundred others. 

The affidavits of the various defendants, 
supporting their motions to dismiss, dis- 
close: (1) Several defendants are not resi- 
dents of the district where the suit was 
brought. These defendants argue that, as 
to them, service should be quashed. (2) 
Several of the defendants were acquitted in 
the so-called ‘Madison No. 1” criminal trial, 
which is particularly described in the com- 
plaint, and some defendants pleaded nolo 
contendere, before any evidence as to them 
was presented. Upon these facts the con- 


*#** The bill was brought by plaintiffs ‘‘on 
behalf of themselves and all other persons who 
were jobbers of gasoline in * * * Illinois * * * 
during 1934, 1935, and 1936, to enforce the 
joint and several causes of action under the 
Anti-Trust laws.’’ Plaintiffs’ bill sought a dis- 
closure, by the defendants, of the names of the 
Illinois jobbers; a determination by the court 
of the precise extent to which the jobbers’ 


tention is made that they should not be 
tried with the other defendants in this civil 
suit. (3) Some Illinois jobbers held con- 
tracts for the purchase of gas from a single 
defendant, and some of such contracts per- 
mitted the jobbers to purchase at will from 
other sources. The contracts vary as to the 
standard provided for determination of cost 
price to the jobber, and only a few of them 
provided the measure asserted in the com- 
plaint. 

The District Court dismissed the suit for 
these reasons: (a) The persons whom plain- 
tiffs seek to represent do not properly con- 
stitute a “class” as no “common relief” is 
sought. (b) Thig action by plaintiffs does 
not insure an adequate representation of all 
members of the alleged class. (c) This is 
not a proper equitable proceeding. 


[Propriety of Class Action] 


(a) Propriety of a Class Suit to Enforce a 
Civil Cause of Action for Conspiracy. The 
Federal Rules of Civil Procedure specifically 
authorize class actions. Rule 23 reads: 


“Tf persons constituting a class are so 
numerous as to make it impracticable to bring 
them all before the court, such of them, one or 
more, as will fairly insure the adequate repre- 
sentation of all may, on behalf-of all, sue or be 
sued, when the character of the right sought 
to be enforced for or against the class is * * * 
(3) several, and there is a common question of 
law or fact affecting the several rights and a 
common relief is sought.’’ 


Strong and persuasive reasons favor the 
extension of the class suit theory to include 
a suit to vindicate the rights of several per- 
sons contemporaneously injured by a crimi- 


nal conspiracy effectuated by the same 


conspirators and directed against a specific 
class of individuals. Among such reasons, 
are 


(1) The statutory tort, incident to a crimi- 
nal conspiracy, is a single thing, a single 
wrong, and though a compound of many 
acts and persons, it has a singleness of ob- 
ject, an integral core. 

(2) The illegal conspiracy gives rise to 
one statutory cause of action for damages 
incident to the violation of law. Many per- 
sons may have the identical cause of action, 
arising from the same wrong, but varying 
in scope of damage to each, depending upon 
the effect of the illegal act upon the indi- 
vidual. 


margin was narrowed as a result of the con- 
spiracy; a presentation to the court by all 
jobbers of their claims; the payment into a 
fund held by a receiver, by all defendants of 
the amounts (trebled) they are responsible for, 
and a proper distribution of such fund to said 
jobbers, and an injunction against the institu- 
tion by any jobber of an independent suit. 


q 56,173 


636 


Court Decisions 


Weeks, et al. v. Bareco Oil Co., et al. 


(3) Rule 23, by its broad language, per- 
mits a class suit in cases like the one before 
us, provided other necessary facts essential 
to class suits are present. In the instant 
action, we- have a class compound of so 
many claimants that it is impracticable to 
join them as parties; there is a common 
question of fact—the existence of an alleged 
conspiracy to injure the jobbers. The same 
relief, namely damages, is sought, although 
the amount of the recovery varies. 

The history of class suit litigation, its de- 
velopment over a century of growth, the 
origin and status of present Rule 23 of the 
‘Federal Rules of Civil Procedure, are all 
persuasive of the necessity of a liberal con- 
struction of this Rule 23, and its applica- 


tion to this class of litigation. It should be 
construed to permit a class suit where several 
persons jointly act to the injury of many 
persons so numerous that their voluntarily, 
unanimously joining in a suit is concededly 
improbable and impracticable. .Under such 
circumstances, injured parties who are so 
minded, may present the grievance to a 
court on behalf of all, and the remaining 
members of the class may join as they see 
fit. Authorities are cited below.* 


[Advisability of Class Suit] 


There are, it seems, more than the usual 
or ordinary reasons for permitting a class 
action here. 


* Moore in his treatise on Federal Practice 
Under the New Rules, gives an excellent dis- 
cussion of the ‘Spurious Class Suit’’ (Sec. 
23.04, page 2241.) He says: 

“This .is a permissive joinder device. The 
presence of numerous persons interested in a 
common question of law or fact warrants its use 
by persons desiring to clean up a litigious situa- 
tion. Assume that a railroad negligently sets 
fire to property, and widespread damage to 
many property owners ensues. Here there is a 


question of law or fact common to many per- 


sons. A, B, and C bring an action on behalf 
of themselves, and all others similarly situated, 
against the railroad. * * * The judgment would 
bind A, B, and C, and privies, the railroad, 
-and all who had intervened, but would not bind 
others beyond the principle of stare decisis, 
which operates as to all judgments.”’ 

“‘Cases can be found which deny the propriety 
of this type of suit, which allow it only because 
of special circumstances, and which allow it as 
a matter of right. Cases which fall into the 
first two groups are usually those decided at an 
early date, while those falling in the last group 
are recent cases. This is to be expected, because, 
as we have seen, the birth and development of 
the class action has been inextricably bound up 
with joinder of parties, and permissive joinder 
of parties based on a common question of law 
or fact is a modern development. It is, there- 
fore, natural that the spurious class action 
should be a modern development, and that as 
the Federal Rules provide for permissive joinder 
of parties they should also provide for the 
counterpart, the class action based on a com- 
mon question of law or fact. If this is borne in 
mind, cases which have denied the propriety 
of this type of class action can now be regarded 
as historical material on the problem of joinder, 
but no longer as authority against this type of 
class action, since the joinder of parties now 
embraces joinder based upon a common ques- 
tion of law or fact.’’ 

A practically parallel case is that of the Dis- 
trict Court decision in Alabama Independent 
Service Assn. v, Shell Petroleum Corp., 28 F. 
Supp. 386 (not appealed to C. C. A.). There 
the court said: 

‘“‘We may add that the remaining plaintiffs, as 
operators of gasoline stations, may properly re- 
main as plaintiffs, and may sue on behalf of all 
of the similarly situated parties described in 
the complaint. See Rule 23 (a) (3). * * * 
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However, for the recovery of damages, each 
member of the class must intervene to assert 
and prove such damages to himself.” * * * 
“There seems no question but that the plain- 
tiffs are properly joined here since they do 
claim a right to relief, severally from the 
same transactions and many of the same ques- 
tions of law and fact will arise.” 


The Third Circuit said in Deckert v. Inde- 
pendence, 108 F. 2d 50 (reversed in the Supreme 
Court on other grounds, December 9, 1941): 


“In conclusion we state that the appellants 

contend that Section 12 (2) of the Act (Securi- 
ties Act) gives the appellees no right to main- 
tain their suit as a class action. We are unable 
to agree with this contention. The suit at bar 
is of the type denominated a ‘spurious class 
suit’ and may be maintained under Rule 23 
(a) (3).of the Federal Rules of Civil Procedure. 
* * * In the case at bar numerous persons are 
interested in common questions of law or fact 
affecting the several rights of many individuals. 
Common relief may be sought despite the fact 
that individuals may recover separate judg- 
ments in different amounts. It should be noted 
that the misrepresentations set forth by the bill 
are alleged to be common to the sales made by 
the agents of the appellant company * * * to 
the appellees and the other subscribers upon 
whose behalf the suit was instituted.’’ 
This case has again been presented to the 
Court of Appeals, and in a decision announced 
November 19, 1941, the Court held that the 
action could not be maintained upon the record 
before the Court for the reason ‘‘that it is im- 
possible to conclude that the parties are fairly 
representative of the class of planholders.’’ 

In Railway Express Agency v, Jones, 106 F. 
2d 341, this court said: 

“While defendant’s contention that a class 
suit may not be maintained where each claim- 
ant of the class asserts a separate claim based 
on individual and separate fraudulent repre~ 
sentations, is sound, we are bound, at this 
stage of the proceedings, by the allegations of 
the complaint. 
allegations of the complaint, that there exists 
a case of joint action upon identical fraud 
with the resulting total damage exceeding $3,000. 
It is only after proof has been received on this 
issue * * * that the court may * * * deny plain- 
tiff’s right. to sue for all; that is, to maintain a 
class suit.’’ 


It is possible, accepting the: 
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The difficulties inherent in the obtaining 
and presentation of proof by individual 
small jobbers, as-contrasted by able, finan- 


cially powerful companies, must be con-, 


sidered and appreciated. If there be a 
single conspiracy between all the co-defend- 
ants here charged, and said single conspiracy 
were directed at all jobbers, a single trial 
would obviously expedite and simplify the 
achievement of justice. Each jobber should 
not be.put to the tremendous task of ferret- 
ing out the evidence indicative of the exist- 
ence of the alleged conspiracy. In all 
probability, the individual jobber could not 
do so. But, through a joinder of forces 
‘they might, between them, uncover such 
evidence as may lead to the proof of the 
conspiracy, if there be such proof. Nor is 
the financial aspect to be overlooked—that 
is, the plaintiffs’ and defendants’ relative 
financial ability. The relative financial in- 
terest in the outcome of this litigation is 
such, that greater parity of ability is ob- 
tained by a joinder of plaintiffs. 

To permit the defendants to contest lia- 
bility with each claimant in a single, sepa- 
rate suit, would, in many cases give 
defendants an advantage which would be 
almost equivalent to closing the door of 
justice to all small claimants. This is what 
we think the class suit practice was to pre- 
vent. Like many another practice, neces- 
sity was its mother. Its correct limitations 
must be ascertained by the experiences 
which brought it into existence. 

Defendants would probably not suffer 
from such a joinder, assuming they must 
stand suit. In fact, it should be beneficial 
to them—they have but one suit to meet, 
instead of innumerable ones. At least it 
would be advantageous if trial be had, in- 
stead of a contest where the defense is to 
avoid trial. If the defense is to create bar- 
riers, and to make litigation expensive, so 
as to avoid trial, the opposition by defend- 
ants to a single trial can better be under- 
stood and appreciated. Such a position 
does not appeal to a chancellor, who wants 
to know the truth, and to fix liabilities on 
the basis of the true facts. 


[Joinder of Claimants] 


(4) The decision in United Mine Workers 
v. Coronado Co., 259 U. S. 344 throws light 
on the question, and is rather pertinent to 
the instant question, 7 ¢@., the joinder of 
claimants in a single, statutory suit for in- 
juries sustained through a conspiracy. There 
it was held that “in view of the Conformity 
Act and the law of Arkansas respecting 
consolidation of causes (analogous to class 
suits) the District Court did not abuse its 
discretion in permitting several allied cor- 


porations to be joined as plaintiffs in an 
action prosecuted by their receiver to re- 
cover triple damages under Section 7 of 
the Sherman Act for the destruction of their 
properties and business committed in an al- 
leged conspiracy to restrain interstate com- 
merce.” 


The defendants there charged: “There 
was a misjoinder of plaintiffs and of their 
causes of action, the complaint failing to 
show any community of interest in the plain- 
tiffs or any joint cause of action. To entitle 
plaintiffs to join in an action for damages 
they must have a joint legal interest in the 
property affected and in the damages sought 
to be’ recovered.”’ The court said: 


“First. It does not seem to us that there was 
a misjoinder of parties under the procedure as 
authorized in Arkansas. In that State the law 
provides that when causes of action of a like 
nature, or relative to the same question, are 
pending before any of its * * * courts, the 
court may make such orders and rules regu- 
lating proceedings therein as may be conform-. 
able to the usages of courts for avoiding 
unnecessary costs or delay in the administration 
of justice, and may consolidate said causes when 
it appears reasonable to do so. In Southern 
Anthracite Coal Co. v. Bowen, 93 Ark. 140, the 
court consolidated, over objection by defendant, 
two suits by two workmen who had been in- 
jured in the same accident, and the Supreme 
Court approved of this action. In Fidelity- 
Phenix Fire Ins. Co. v. Friedman, 117 Ark. 71, 
it was held that actions by an injured person 
and by a mortgagee against eight insurance 
companies on eight different fire insurance poli- 
cies could be consolidated against the objection 
by defendants, and they were tried together. 
* * * It is a case for the exercise of reasonable 
discretion by the trial court. We cannot say 


» that that discretion was abused in this case. All 


the companies for which the plaintiffs herein 
are receivers, were united in interest and were 
largely under the control of one of the com- 
panies. The active manager of all of them for 
years was F. B. He was the first receiver, and 
as such the plaintiff. There was no need for a 
division in the verdict of damages found, be- 
cause the union of interest between the plaintiffs 
involved no difficulties in the distribution among 
them of the amount found. The judgment is 
res judicata as to all the plaintiffs, and we can 
find no substantial reason for disturbing it on 
this ground. On the contrary, an examination 
of the evidence shows that all the witnesses for 
the defendants treated the plaintiffs as a unit. 
They were so regarded in business and in the 
neighborhood where the mines were.’’ 


There is no question but that the amount 
recoverable by each possible claimant is dif- 
ferent, both as to basic figure of percentage 
of profit denied them, and also as to amount 
of gasoline sold. This factor is not deci- 
sive of the propriety of a class suit. It does, 
however, bear on the advisability of such 
a suit—on the wisdom of the exercise of the 
District Court’s discretion. 
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[Other Authorities] 


The case of Deckert v. Independence Corp., 
311 U. S. 282, presented other questions 
which necessitated reversal, but it can hardly 
be overlooked, on this question of the right 
to maintain a class suit. The court disposed 
of the motion to dismiss, because it failed 
to state any cause of action and because 
the District Court lacked jurisdiction, in a 
single sentence: “We hold that these mo- 
tions were correctly denied.” 


The case of Hansberry v. Lee, 311 U. S. 
32, is another case to be studied for it fur- 
nishes some, though small, inferential sup- 
port for plaintiffs’ position. In other words, 
there can be a class suit for a group, not- 
withstanding some members, whose interest 
conflicts with that of the class for whom 
suit is brought, for those with conflicting 
interests are not bound by the judgment in 
the class action. This is on the theory that 
they are not members of the class... The 
class suit, although binding on all members 
for whom the suitors may speak, is not 
binding upon those whose interests are at 
variance with the position taken by the true 
members of the class. 


[Res Judicata] 


In other words, under the Hansberry 
opinion, the doctrine of res judicata does not 
bind those who assert a position adverse to 
that stated by those who bring the class 
suit. But what of its éffect on those who 
are of the group whose interests are in ac- 
cord with those who bring the suit? They 
are bound. ; 

In the instant case, the gist of the action 
is the alleged damage from the alleged 
wrongful acts of the defendants. Defend- 
ants’ action, in violation of the law, is the 
common issue. True, damages must be 
shown, but the “common question of law 
or fact” is the existence or absence of de- 


fendants’ wrongful conduct,—the unlawful 


combination or conspiracy to prevent com- 
petition and raise prices. Damages are an 
essential fact of the cause of action, but 
the heart of the controversy is the unlaw- 
ful combination. Damages, as such, flow 
as a result, although the amount may vary 
in each case and depend largely upon the 
volume of business done by the victims. of 
the conspiracy. 


[Adequate Representation] 


(b) Do plaintiffs fairly insure the adequate 
representation. of all who have been damaged 
by defendants "unlawful combination? 

Whether plaintiffs meet the requirements 
of Rule 23 is the precise question we must 
answer. This rule calls for ‘one or more” 
plaintiffs. In further defining the phrase 
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“one or more,” the Supreme Court, by this 
rule, said: “as will fairly insure the ade- 
quate representation of all.” This qualify- 
ing phrase deals not alone with the number 
of plaintiffs. It calls for plaintiffs who can 
insure the adequate representation of all the 
others. The application of the rule to each 
case necessitates a study of the factual situa- 
tion which is at the bottom of the asserted 
liability of defendants. 


In the instant case we have two plaintiffs 
suing for and on behalf of nine hundred. 
This, on its face, seems small, but never- 
theless a suit may be welcomed and sup- 
ported, in fact, by a large percentage of said 
nine hundred, although many would not 
care to start separate, individual suits. 
Others, because of fear of costs and any 
other good reason, may not favor the class 
suit. May it be said that the two, there- 
fore, did insure an adequate representation 
of the others? 


[Disparity in Numbers] 


An examination of the decisions leads to 
the conclusion that some courts have recog- 
nized that great disparity between the num- 
ber actually suing and the number in the 
class, is of some importance. We again 
quote from the authorities: 


This court in Pelelas v. Caterpillar Tractor 
Co., 113 F. 2d 629, said: 


‘‘*  * * sunder it (Rule 23) the court is at 
liberty to consider the number appearing on 
record as contrasted with the number in the 
class * * * and whether the relationship be- 
tween the parties to the record is unique or one 
identical and common with that of all others of 
aclass. * * * There must be a sufficient num- 
ber of persons to insure a fair representation of 
the class.’’ 


Moore, in his work on Federal Practice 
(page 2234), says: 


“e * * the question of adequate numerical 


representation (the number appearing on record 
as contrasted with the number in the class) 
should be gonsidered by the trial court. There. 
is no one percentage of the class that must be 
parties on the record. The mere number should 
not be the criterion. While three out of two 
hundred subscribers to a fund were held to be 
insufficient, one on behalf of all citizens of a 
town was representative. The safest rule seems, 
again, to be that there must be a showing of 
representation that will satisfy the court that 
the interests of the absentee parties will be ade- 
quately protected by the representative, plaintiff 
or defendant. This doctrine is clearly recog- 
nized by subdivision (a) of the rule under dis- 
cussion.”’ 


Ruling Case Law, “Parties,” Sec. 9, says: 


“* * * It is somewhat discretionary with a 
court of equity as to how many representatives 
of a’class will, or ought to be, regarded as a 
fair representation of the whole class.’’ 
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Some of the other authorities are: 


Waybright v. Columbian Mut. Life Ins. Co., 
30 F. Supp. 885,— ; ; 


“So, it seems settled law that a small minority 


of numerous interested parties may maintain a~ 


class suit in behalf of themsélves and others, 
similarly situated for an object common to 
them all."’ 


Longsdorf, in €yclqpedia of Federal Pro- 
cedure, Sec. 717,— 


“Representative members of a class may sue 
or defend in certain cases without joining all 
of the other members, but in every case there 
must be sufficient parties to insure a fair trial 
of the issues, although some may be omitted.”’ 


Macon Co. v. Stamps, 11 S. E. 442 (S. Ct. 
Ga., 1890): 


““* * * It is true that. as only two of the 
citizens have become parties, it is rather a small 
representation of the whole community; but 
considering the publicity of the case, and of the 
interest involved in it, and the fact that the 
suit is located in Upson county, and will be tried 
at the county town, which is the town whose 
citizens are interested, there can be no cause 
to apprehend that the two plaintiffs on the face 
of the petition will be disposed, or, if so dis- 
posed, allowed, to misrepresent the community 
in whose behalf they have brought this suit. 
No doubt it is somewhat discretionary with a 
court of equity as to how many representatives 
of a class will, or ought to be, regarded as a 
fair representation of the whole class in a- given 
instance. We simply rule that this a proper 
case for some of the citizens to represent all, 
and that the number of representatives, though 
the smallest that could be recognized, is not, as 
a matter of absolute law, insufficient.’’ 


McArthur v. Scott, 113 U. S. 340: 


“Where they (members of a class) are nu- 
merous and only some of them, * * * are 
made parties, the court, upon being satisfied 
that it has a sufficient number before it to 
secure a fair trial of the question at issue, may 
hear the cause. * * * And where a suit is 
brought by or against a few individuals as 
representing a numerous class, that fact must be 
alleged of record, so as to present te the court 
the question whether sufficient parties are be- 
fore it to properly represent the rights of all.” 


Smith v. Swormstead, 57 U. S. 288 (six 
plaintiffs suing for 1500, against five de- 
fendants representing a class of 3800—re- 
spectively the north and south Methodist 
preachers of the U. S.). The court said: 


“In all cases where exceptions to the general 
rule are allowed, and a few are permitted to 
sue the defendant on behalf of the many, by 
representation, care must be taken that persons 
are brought on the record fairly representing 
the interest or right involved, so that it may be 
fully and honestly tried. Where the parties 
interested in the suit are numerous, their rights 
and liabilities are so subject to change and 
fluctuation by death or otherwise, that it would 
be possible, without very great inconvenience, 
to make all of them parties, and would often- 


times prevent the prosecution of thé suit, to a 
hearing. For convenience, thergfore, and to 
prevent a failure of justice, a court of equity 
permits a portion of the parties in interest to 
represent the entire body, and the decree binds 
all of them the same as if all were before the 
court. The legal equitable rights and liabilities 
of all heing before the court’ by representation, 
and especially where the subject-matter of the 
suit is common to all, there can be very little 
danger but that the interest of all will be 
properly protected and maintained.’’ 


Our conclusion is that dismissal would 
not be justified on the ground that plaintiffs 
are too few in number compared to the 
total number in the class. 


[Differences in Status] 


More concerned are we with the showing 
that plaintiffs do not fairly insure the ade- 
quate representation of all persons who con-: 
stitute the class for ~vhom this suit is brought. 


We are informed by the defendants of 
several relevant matters, The Sinclair Com- 
pany, for example, furnished an affidavit to 
the effect that it had twenty-seven different 
kinds of jobbers’ contracts in force in 
Illinois during the three year period in- 
volved. The Bareco Oil Company had nine- 
teen different contracts with fifteen jobbers, 
in said state. The contents of their affidavits, 
at least in the absence of other proof, raise 
doubts as to, if they do not disprove, the 
existence of, any such liability as is asserted 
in the complaint. 

We think this form of proof was proper 
on this motion to dismiss. (Rule 43 (e); 
Central Mexico Light Co. v. Munch, 116 F. 
2d 85: Railway Express Agency, Inc. v. Jones, 


106 F. 2d 341; Pelelas v. Caterpillar Tractor 


Co., 113 F. 2d 629; Gallup v. Caldwell, de- 
cided-C. ‘C.° A! 3; May 21, 1941.) These 
affidavits were before the court and were 
properly considered. Their contents were 
not challenged by counter affidavits or other 
proof. 

Were there factual disputes, the court 
could have heard evidence and determined 
the conflict. As it now stands, the attack 
on plaintiffs’ ability to insure adequate repre- 
sentation stands undisputed. 


[Other Bases for Dismissal] 


There are other facts which seem to us to 
necessitate our sustaining the order of dis- 
missal.on this ground. The instant. suit 
was to recover damages covering three 
years—1934, 1935, and 1936—which, we as- 
sume were the dates selected because of 
the verdict in th¢ trial of the criminal case. 

Although the establishment of the unlaw- 
ful combination for said three years could 
result in a money judgment in favor of 
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members of the class, it would not preclude 
the same plaintiffs from suing to recover 
for other years. $ 
Another factor worthy of consideration 
is that some,individual plaintiffs may prefer 
to sue the one defendant with whom they 
dealt, and for the entire period for which 
they were entitled to recover, and in a juris- 
diction of their selection, rather than in the 
District Court for the Northern District of 
Illinois, Eastern Division. Although other 
defendants would, because of the conspiracy, 
be liable for the wrongs committed by each 
of the co-conspirators, a claimant might 
well prefer a contest with one of these de- 
fendants, to a law suit with all of them. 


[Test of Adequate Representation] 


In making the decision as to plaintiffs’ 
ability to insure an adequate representa- 
tion of all the members of the class, we 
have created a test, by stating the proposi- 
tion in the reverse: Now assuming, as-we 
do, that this is a proper class suit, then 
thosd of the class who are not plaintiffs 
will be bound by the judgment. That being 
the case, should this court permit the plain- 
tiffs, on. the showing before us, to bind the 
absent plaintiffs of this class, “for better or 
for worse’? 


[Discretion of Court] 


We are advised, and accede to the con- 
tention, that the District Court has a discre- 
tion, and the existence of that discretion 
narrows the scope of our investigation. The 
trouble’ with this irresponsible method of 
lightly disposing of cases, truly ours, is that 
disctetion and abuse of discretion are rela- 
tive rather than absolute terms. In most 
instancés, we may Say, generally, that the 
question of discretion is the display of 
sound judgment. in the proper case it may 
not be disturbed by an appellate court ex- 
cept for abuse. But what is abuse? 

Determination of abuse of discretion in- 
volves the exercise, by us, of sound judg- 
ment upon the facts. If there is controversy 
as to facts, and if the facts themselves 
largely define the wisdom of the discretion, 
review by the appellate court is seldom ef- 
fective and it should not be. Then appellate 
court’s review does not include trial court’s 
discretion. 


If, however, the facts are not in dispute 
and it is a question of sound judgment 
based upon the undisputed facts which are 
before us as fully as before the trial judge 
(%. e., by affidavits), we are in about as good 
a position as he to say whether the discre- 
tion has been wisely exercised. In short 
both trial and appellate courts have the 
same situation upon which to exercise the 
same sound judgment. 
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it seems to us that this is a case, which, 
upon the foregoing facts, falls within the 
first category of discretionary action. There 
is room for the play of discretion by the 
trial judge. The facts and the inferences 
are not free from dispute. There are nu- 
merous possibilities which are real and sub- 
stantial as distinguished from conjectural 
or possible, from which different individuals 
might reach different judgments. The Dis-' 
trict Judge concluded that the plaintiffs had 
not shown their ability to insure adequate 
representation of the absent members of the 
class. The evidence justified Judge Igoe’s 
conclusion. If this question had not been 
presented to him first, and we were exer- 
cising our judgment, a like conclusion would 
be reached. 

We think this conclusion necessitates a 
statement by us as to the bases of our con- 
clusion. 


[Proof of ‘Representation] 


In other words, what proof could the 
plaintiffs have offered, and how could it 
have been shown? 

They could have offered affidavits in op- 
position to defendants or they could have 
offered them in support of their motion for 
injunction. In. these affidavits they could 
have shown more in detail the theory and 
facts as to damages upon which they base 
their right to recovery. They could have 
met the proof that there were many dif- 
ferent: kinds of jobbers’ contracts outstand- 
ings, by a showing, if such showing could 
be made, that the recoverable damages 
would be the same under all the contracts. 
They could have, and we think should have, 
shown some of the proof tending to estab- 
lish their charge that they suffered dam- 
ages as jobbers by virtue of the defendants’ 
raise in prices to them. They could, and 
should, have supplied some proof that others 
in the class desired this suit to go on-and 
that they knew of few, or no instances, 
where the members of the class were op- 
posed to the prosecution of this class suit. 
Affirmative notice could have been given by 
them to others in the class, showing that 
they had, by letter or by newspaper, brought 
the existence of the present suit to the at- 
tention of others of the class. The reaction 
of, the others could have then been shown 
to the court. No one of these facts, in and 
of itself, would be completely determina- 
tive of plaintiffs’ ability to maintain this suit. 
However, the test, the application of which 
this rule necessitates, calls for some en- 
lightenment of the court. 

There should be no obstruction thrown in 
the way of plaintiffs by the defendants, 
whose interests may well be to obstruct 
and impede the enforcement of claims 
against them, They would, undoubtedly, 


Court Decisions 641 
Weeks, et al. v. Bareco Oil Co., et al. 


prefer to detend against each one of these 
claimants, separately. The chances of tiring 
the litigant or puttirig him to such large 
expense that his right of action would be 
a remediless one, may be part of the de- 
fensive tactics of a combination of such 
large companies as are here sued. On the 
other hand, the court should not tie the 
hands of a large number of individuals of 
one class, by an action brought by a few 
members of the class, whom they do not 
care to have represent them, or to whom 
they do not wish to entrust the prosecution 
of their claim. The number, the character, 
the size of the claimants of this class, as 
well as the nature of the defense (that is 
dilatory and expense-creating, or on the 
merits) ‘must be considered, and then in- 
telligent action will be more probable. 

Because we cannot say that the two 
plaintiffs herein, insured the adequate repre- 
sentation of all, we are not justified in set- 
ting aside the order of the District Court 
in this respect. 


[Equity Jurisdiction] 


(c) There are several other questions: 
First is the nature of the present suit. We 
déem this unimportant, in view of our dis- 
position of the case on other grounds. 

Defendants contend that the suit should 
be dismissed because it can not be main- 
tained as an equitable action. While it must 
be conceded that a suit to recover damages 
under the Clayton Anti-Trust Act is ordi- 
narily one at law (Fleitman v. Welsbach 
Street Lighting Co., 240 U. S. 27) we are, 
nevertheless admonished by Rule 2 of the 
Rules of Civil Procedure that there shall be 
but one form of action. And the prevention 
of a multiplicity of suits, in and of itself, is 
a ground of equity jurisdiction. (R. F. C. 
v. Central Republic Trust Co., 11 F. Supp. 
976; Gramling v. Maxwell, 52 F. 2d 256; 
Babka Plastering Co. v. City State Bank, 264 
Ill. App. 142; West’s Lifetime Federal Di- 
gest, “Equity”, keynote 51.) The avoid- 
ance of a multiplicity of suits is one of the 
purposes of a class action.. We therefore 
reject defendants’ position in this respect. 


* Rule 21 of Rules of Civil Procedure. Moore 
on Federal Practice, pp. 2120, 2188; House v. 


[Injunction against Other Swits] 


(d) Plaintiffs’ motion for an injunction, 
which was granted, and then vacated, raises 
another question. Weare clearly convinced 
that the court properly vacated the injunc- 
tion which it first granted. The reasons 
which support our conclusion are that plain- 
tiffs have failed to show that their present 
suit “insures the adequate representation” 
of all members of the class. Elaboration of 
reasons for this conclusion, we need not 
make. 

It is also of questionable wisdom, at the 
beginning of a suit, when the various mem- 
bers of the class are endeavoring to deter- 
mine whether they should join in the 
action, to attempt to coerce them or in- 
fluence their opinion by a court ruling. 
There may be, and have been, cases where 
the injunction against suit by other mem- 
bers of the class in other jurisdictions, is 
clearly proper. This is not one of them. 


[Individual Causes of Action] 


(e) Dismissal of the suit is assailed. Its 
dismissal -as a class suit, we think was 
right. But it does not follow the suit should 
have been dismissed as to plaintiffs, who, 
individually, have stated a good cause of 
action against defendants.* Even if not 
consolidated under Rule 42(a) and United 
Mine Workers v. Coronado Co., supra, they 
would have a right to bring and maintain 
this action to recover their individual dam- 
ages. 

[Conclusion] 

In so far as the judgment of the District 
Court dismisses the entire suit, it can. not 
“stand. In so far as it holds that plaintiffs, 
upon the showing made, cannot sue for 
themselves and all others,—maintain a class 
suit—it is approved. 

The judgment of the District Court is re- 
versed with directions to enter one in ac- 
cordance with these views. Appellants shall 
recover their costs. 


Mullen, 89 U. S. 42; Synn v. U. 8., 110 Fed. 
(2) 586. 
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[1 56,174} Montrose Lumber Company °v. United States of America; Independent 
Lumber Company v. United States of America; Arthur H. Biggs v. United States of 
America; W. C. Kurtz v. United States of America; Grand Mesa’ Lumber Company v. 
United States of America; Frank A. Rice v. United States of America; Diamond Lumber 
& Hardware Company, a Montana corporation, v. United States of America; Bill Aldrich 
v. United States of America. 2 ER 


United States Circuit Court of Appeals for the Tenth Circuit. Nos. 2356-2361, 2368, 
2369. December 31, 1941. . 


Appeals from the District Court of the United States,for the District of Colorado. , 


Where the defendants pleaded nolo contendere to the separate counts of an indict- 

ment under the Sherman, Anti-Trust Act, the:Court is entitled to sentence them on both 

Counts, since Sections 1 and 2.of the Act define two distinct offenses though the same acts 
may constitute the offense under each section. 


A monopoly may. exist where the object of a conspiracy is to restrict sales of lumber 
products in interstate commerce since the control of either buying or selling monopolizes 
trade. To control interstate commerce in certain products and force them to flow to the 
ultimate consumer solely through certain dealers and exclude other dealers from the right 
to buy such products in a free market amounts to a monopoly of interstate commerce. 


Thomas K. Younge (J. P, Helmnan was with him on the briefs) for the Montrose Lum- 
ber Company, Independent Lumber Company, Arthur H. Biggs, W. C. Kurtz, Grand Mesa 
Lumber, Company, and Frank A: Rice, appellants. 


_ Clyde C. Dawson, Jr. (Pershing, Bosworth, Dick & Dawson. were with him on the 
brief) for the Diamond Lumber & Hardware Company and Bill Aldrich, appellants. 

James, C. Wilson, Sp. Asst. to the Atty. Gen; (James McI. Henderson and John W. 
Porter, Sp. Assts. to the Atty. Gen., Robert C. Barnard,;;»Henry H. Foster, Jr.; Joseph J. 
Cella, and James R., Browning, Sp..Attys., Thurman Arnold, Asst: Atty.:Gen.; and Thoma 
J. Morrissey, U.S. Atty.,.were with him. on the briefs for the United States) 

Before PHiILLirs, HUXMAN, and MurRAn, Circuit Judges. ; 


Numbers 2356, 2357, 2358, 2359, 2360, inclusive. The. first. count charged a con- 
and 2361. spiracy to restrain trade: and cofnmerce jin 
[Nature of Proceedings] violation\of §1 of the Sherman Act, 15 UWS. 


ecae ; C. A. §1.. The second: count charged:a 

Puituips, Circuit Judge: An indictment | conspiracy to monopolize trade and com- 
containing two counts was returned against . merce in violatien of §2 of the Sherman ‘Act, 
the appellants in causes Nos. 2356 to 2361, »15:U: S.C. A. § 2. The appellants entered 
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pleas of nolo contendere, The trial court im- 
posed..a sentence on each count. The ap- 
pellants urged that the offense charged in 


the first count is the identical offense charged 


‘in the second count, and there being but one 
offense charged, they. were, therefore, sub- 
ject to but one punishment: 


' [Statutory Provisions] 


~» Section 1 of the Sherman Act declares 


that every contract, combination, or con- 
‘Spiracy in restraint of trade or commerce 
among the several states is illegal, and that 


_every, person who shall make any contract 


or engage in any combination or conspiracy 
declared by such section to be illegal shail 
be deemed guilty of a misdemeanor, and on 
conviction shall be punished by a fine not 
exceeding $5,000 or by imprisonment not 
exceeding one year, or by both such punish- 


_ments, 


Section 2 of the Sherman Act provides that 
every person who shall combine or conspire 
with any other person or persons to monopo- 
lize any part of the trade or commerce 
among the several states shall be guilty of a 
misdemeanor, and: on conviction shall be 
punished by a fine not exceeding $5,000, or 
by imprisonment not exceeding one year, or 
by both such punishments. 


[Separate Offenses] 


The crime defined by §1 is legally dis- 
tinct from the crime defined by § 2.7 

Congress may provide that separate steps 
in a. single transaction shall constitute sep- 
arate offenses.. If offenses -are. distinct in 
law they are not identical, regardless of how 
closely they are connected in point. of fact. 


A single act.may be an offense against two, 


statutes.. The test, laid down. by the adjudi- 
cated cases as. to the identity of offenses 
under separate. statutory provisions is, does 
each. statutory.provision. require. proof, ofa 
fact which the other does not.’ 


[Single Agreement] 


We shall assume, without deciding, that 
the indictment charged but one agreement. 
Even if the defendants, as-a part ofa single 
transaction or agreement, agreed that they 
would act together to accomplish the object 
of restraining trade, and further agreed that 
they would. act together to. accomplish the 
object of monopolizing trade, we are of the 
opinion that they would be guilty of sep- 
arate and: distinct offenses. Proof of, that 
portion of the agreement to act together, to 


1 United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, 226; United States v. MacAndrews & 
Forbes Co.; C. C..N. Y¥.) 139' F:' 836, 838; United 
States v. Buchalter, 2 Cir., 88 F.2d 625. 

2 Burton v: United: States; 202 U: S. 344,377, 
380-381; Gavieres v. United: States, 220 U.S. 338, 
342-344; Morgan v. Devine, 237 U. 8,632, 639-641; 


restrain trade would. sustain, a conviction 
under § l\of the Act. Proof of that portion 
of the agreement to act together to monopo- 
lize trade would sustain’ a conviction under 
§ 2 of the Act. Each would. require proof 
of a fact or a portion of the unlawful agree- 
ment which the other would not. Here, the 
indictment. charged an unlawful agreement 
to accomplish the object of:restraining trade 
and an unlawful agreement to accomplish 
the object of monopolizing trade. We con- 
clude it charged separate and distinct 
offenses. This conclusion is’ supported, we 
think, by United States v. Buchalter, 2' Cir., 
88 F.2d 625, and United States v. Shapiro, 2 
Cir., 103 F. 2d 775. 


Numbers 2368 and 2369 


[Defendants Named] 


What.we have said. with respect, to, causes 
Nos., 2356 to 2361, inclusive, applies equally 
to causes Nos. 2368 and. 2369. 

Count. one ofthe indictment.consists. of 
38 numbered paragraphs. : 

Paragraph 17..defines. “defendant _ retail 
lumber dealers”. as. the corporations, and 
individuals.named defendants in paragraphs 
14 and.15 of. the indictment, and alleges that 
such. retail.lumber dealers throughout the 
period covered by the indictment were mem- 
bers, of. Mountain States Lumber, Dealers 
Association.” 

Diamond Lumber & Hardware Company 
is not, named in paragraphs 14 and 15 of the 
indictment and it, is not otherwise charged 
that.it is'a retail lumber dealer or that it is'a 
member. of the Association. 

Aldrich.is.named in paragraph 15, and it 
is therein alleged that his ‘residence is Bill- 
ings, Montana, and that.he is. officially con- 
nected with. Aldrich & Company, which is 
named.as defendant in paragraph 9. It is 
urged here for the first time that Diamond 
and Aldrich are not sufficiently connected 
with the conspiracy by the allegations of the 
indictment. We fail to see the force of this 
argument. Diamond is specifically named as 
a corporate defendant in paragraph 9. Ald- 
rich is specifically named as a defendant in 
his individual capacity in paragraph 15. In 
paragraph 26 of the indictment it is alleged 
that “the defendants hereinbefore. named 

have been and are now engaged in.a 
wrongful and unlawiul combination and con- 
spiracy to establish, maintain, and, enforce 
an agreed upon, arbitrary, artificial, and un- 
reasonable policy. and program of distribu- 
tion thereby. restricting the channels of 


Blockburger v. United States, 284 U. S..299, 304; 
Curtis v. United States;-10 Cir., 67.F. 2d, 943, 
947: ‘Bracey v. Zerbst,\10 | Cir., 93 E.+ 2d, 8,..9; 
Piquett v. United States, 7 Cir., 81 F, 2d 45, 
79: Ebeling v. Morgan, 237 U. S. 625, 628-631. 

3 Hereinafter called the Association, 

4 Hereinafter called Diamond. 
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distribution through which said lumber, lum- 
ber products, cement, and other building 
materials® used and consumed within the 
states of Colorado, Wyoming, and New 
Mexico, move and are transported in inter- 
state commerce . for the purpose and 
with the intent of unlawfully and unrea- 
sonably eliminating, restricting, and prevent- 
ing competition in” such trade and commerce. 


[Nature of Conspiracy] 


In paragraph 27 it is alleged that it has 
been and now is a part of such combination 
and conspiracy that the defendants would do 
certain things to eliminate competition, to 
force ultimate consumers to buy such prod- 
ucts from certain retail lumber dealers en- 
titled to membership in the Association, to 
set up and establish the retail lumber dealers 
named, and other retail lumber dealers, as a 
class of recognized retail lumber dealers, to 
confine and restrict the sale of such products 
by manufacturers and wholesalers to or 
through such recognized retail dealers, to 
prevent ultimate consumers and purchasers 
in Colorado, Wyoming, and New Mexico 
from buying, shipping, and receiving such 
products from any manufacturer or whole- 
saler thereof, to prevent manufacturers and 
wholesalers from quoting prices for such 
products to any ultimate consumer or pur- 
chaser in such states, to suppress and elim- 
inate competition between retail lumber 
dealers by rigidly and arbitrarily controlling 
the act, procedpre, and process of recogni- 
tion of retail lumber dealers on the part of 
the Association, to induce, require or com- 
pel manufacturers and wholesalers of such 
products to refrain and desist from solicit- 
ing trade, quoting prices, and selling such 
products to nonrecognized retail lumber 
dealers, to prevent nonrecognized retail lum- 
ber dealer competitors from buying, secur- 
ing, or receiving such products directly from 
manufacturers and wholesalers, in order to 
compel nonrecognized retail lumber dealers 
to purchase their 
recognized retail lumber dealers, to inter- 
fere with the business and trade in such 
products of nonrecognized retail lumber 
dealers for the purpose of enabling and as- 
sisting recognized retail lumber dealers to 
appropriate and acquire the patronage, trade, 
and business of such nonrecognized retail 
lumber dealers, and to compel the ultimate 
consumers and purchasers of such products 
to buy them from a recognized retail lum- 
ber dealer operating a retail establishment 
nearest to the point where such products 
are to be used; all of which is alleged with 
particularity. 


5 Hereinafter referred to as ‘‘such products.” 
® Hereinafter called the Nationa’. 
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requirements through: 


[Methods Used] 


In paragraph 28 it is alleged that the con- 
spiracy has been accomplished, carried out, 
and effectuated during the time covered by 
the indictment “by the defendants” by 
divers means, methods, and acts. These acts 
are set forth in paragraphs 29, 30, 31, 32, 33, 
34, and 35, wherein it is alleged that the Na- 
tional Retail Lumber Dealers Association,® a 
federation of regional, state, and metropoli- 
tan retail lumber dealers’ associations, for- 
mulated, adopted, and promulgated so-called 
distribution statements applicable to such 
products, which set forth an agreed upon 
plan and program of controlling the distri- 
bution of such products by arbitrarily clas- 
sifying consumers and purchasers thereof; 
and allocating and dividing the resultant 
classificqtions among manufacturers, whole- 
salers, and retailers; that the defendants 
named in the indictment from time to time 
sought, exacted, and procured written 
pledges and other promises and agreements 
from the manufacturers and wholesalers to 
the effect that such manufacturers and - 
wholesalers would support, adhere to, and 
enforce such plan and program of distribu- 
tion control; that the defendants have used 
and continue to use coercive and concerted 
action, boycott, and threats of boycott against 
such manufacturers and wholesalers to in- 
duce, require, and compel them to agree, to 
adhere to, and support such plan and pro- 
gram; and that certain of the defendants 
have engaged in continuous activity to en- 
force and effectuate such plan to control the 
distribution of such products, and to elim- 
inate, suppress, and lessen competition, have 
formulated and adopted an’arbitrary defini- 
tion of a retail lumber dealer eligible to 
membership in the Association for the pur- 
pose of withholding recognition to retail 
lumber dealers who failed to support, abide 
by, or carry out such plan and program, and 
have formulated and adopted a plan and 
program to restrict and confine business 
activities, sales, and deliveries of each retail 
lumber dealer to a marketing territory or 
trading area in the immediate vicinity of his 
business establishment. 


[Benefits of Conspiracy] 


While the object of the conspiracy was to 
benefit recognized retail lumber dealers and 
members of the Association, and Diamond 
is not alleged to be either, that would not 
prevent it from becoming a party to the 
two conspiracies. Diamond and Aldrich are 
named as defendants, and it is alleged in 
count one that the named defendants con- 
spired to restrain trade and commerce and 
in count two that all the defendants con- 
spired to monopolize trade and commerce. 
The conspiracies alleged are not restricted 
to the retail lumber dealers and members 
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of the Association, but specifically include 
all the defendants and, under the pleas of 
nolo contendere, these allegations stand as 
impliedly admitted. : 


[Particularity of Allegations] 


It is urged that count two’ does not allege 
conspiracy .with sufficient particularity. In 
count two it is alleged in general language 
that the defendants conspired to monopolize, 
control, and dominate a part of the trade 
and commerce among the several states in 
such products “under the circumstances and 
conditions and by use of the-means set forth 
in count one.” Thus, it will be seen that 
count twoycharged that the defendants agreed 
and conspired to monopolize trade and com- 
merce by the means, methods, and acts set 
forth in count one. The methods and means 
were set out, not as overt acts, because an 
overt act’ need not be charged under the 
Sherman Act, but for the purpose of more 
particularly describing and characterizing 
the conspiracies. We are of the opinion that 
when count two is read with those portions 
of count one incorporated in count two by 
reference, the conspiracy alleged in count 
two is charged with sufficient particularity. 
See Umited States v. American Medical Assn, 
C. A.-D. C., 110 F. 2d 703, 716. 


[Scope of Word “Monopoly” 

Finally, it is urged that the object of the 
conspiracy charged in count two was to 
restrict sales of such products in interstate 
commerce to the recognized retail lumber 
dealers in Colorado, Wyoming, and New 
Mexico and, therefore, the conspiracy is 
merely one to restrain and not one to 
monopolize trade and commerce among the 
several states. 

It is true that in most cases of monopoly 
of trade, sellers, not buyers, are the actors. 
However, § 2 of the Sherman Act embraces 
monopolies of trade and commerce among 
the several states by whomsoever effected. 
The words “to monopolize” and “monopoly” 
reach every act bringing about the prohibited 
results.” 

[Poultry Monopoly] 

Local 167 v. United States, 291 U. S. 293, 
was a suit to enjoin a conspiracy to restrain 
and monopolize interstate commerce in vio- 
lation of the Sherman Act. It was shown 
that marketmen, teamsters, and slaughterers 
had conspired to burden the free movement 
of live poultry into the metropolitan area in 


‘and about New York City. Marketmen had 


organized an association with allocated re- 
tailers among themselves and had agreed to 
increase prices. To accomplish their objects 
large amounts of money were raised by 
levies upon poultry sold. Men were hired 
to obstruct the business of the dealers who 
resisted. Wholesalers and retailers were 
spied upon, and by violence and other forms 
of intimidation were prevented from freely 
purchasing live poultry. Teamsters refused 
to handle poultry for recalcitrant market- 
men, and members of the Shochtim Union 
refused to slaughter. In the opinion the 
court said: 

“The control of the handling, the sales and 
the prices at. the place of origin before the 
interstate journey begins or in the State of 
destination where the interstate movement ends 
may operate directly to restrain and monopolize 
interstate commerce.”’ 

Trade necessarily involves both buying 
and selling and the control and domination 
of either monopolizes trade.* Combination 
and conspiracies to restrain interstate com- 
merce or to monopolize any part of it are 
nonetheless within the reach of the Sherman 
Act because the conspirators seek to attain 
their ends by means of intrastate activities.® 

To monopolize trade and commerce means 
to control it, to exclude others from trade 
in commodities in such commerce and pre- 
vent them from dealing therein in a free 
market.” ; 


[Conclusion] 


Here, it is charged that National, the 
Association, and the other defendants, most 
of whom are retail lumber dealers, under- 
took to control and dominate sales of such 
products. in interstate commerce in Colo- 
rado, Wyoming, and New Mexico as to 
restrict them to recognized retail lumber 
dealers and to preclude nonrecognized re- 
tail lumber dealers from buying such prod- 
ucts in a free market. 

We are of the opinion, thus to control 
interstate commerce in such products and 
force them to flow to the ultimate consumer 
solely through these so-called recognized re- 
tail lumber dealers and exclude nonrecog- 
nized retail lumber dealers from -the right 
to buy such products in a free market 
amounts to a monopoly of interstate com- 
merce. 

The judgments in the several, cases are 
AFFIRMED. 


7 Standard Oil Co. v. United States, 221 U.S. 
1, 61; Lynch v. Magnavox Co., 9 Cir., 94 F. 2d 
883, 888. 

8 Hood Rubber Co. v. United States Rubber 
Co., D. C. Mass., 229 F. 583, 587-88. 

9 Schechter Corporation v. United States, 295 
U. S. 495, 544: Coronado Co. v. United Mine 
Workers, 268 U. S. 295, 310; Local 167 v. United 
States, 291 U. S. 293, 297; Bedford Co. v. Stone 


Cutters’ Association, 274 U. S. 37, 46. 

10 Patterson v. United States, 6 Cir., 222 F.. 
599, 619; American Biscuit & Mfg. Cod. v. Klotz, 
C. C. La., 44 F. 721, 724-25; United States v. 
Trans-Missouri Freight Ass'n, 8 Cir., 58 F. 58, 
82; Peto v. Howell, 7 Cir., 101 F. 2d 353, 359; 
Standard Oil Co. v. United States, 221 U. S. 1, 


51-62. 
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U.S. v. Rhode Island Food Council, Inc., et al. 
[156,175] | United States v. Rhode Island Food:Council, Inc., Great Atlantic & Pacific. 


ea Co., First National Stores, Inc., Brownell and Field Company,:Weybosset Pure Food 
Marken G. D. Del Rossi Company, Inc., General Fruit Stores, Inc., d. b. a. United Public 
Markets, Thomas F, Lloyd, Wolcott Chapin, Russell W. Field, Albert H. Daly, Jr., 
Gaetano D. Del Rossi, Joseph W. Ress, Howard B. Whitney, Frank W. Lynch, Joseph 
Maciel. if : : 
United States District Court for the District of Rhode Island. Civil Action’ 157. 
December 19, 1941. ‘ A at OWS, SRD 
Upon consent of all parties, a decree is entered in proceedings under the Sherman ’ 
Anti-Trust Act, restraining the defendants from combining and conspiring to fix the prices 
of grocery products which are defined to include fresh fruits and vegetables, dairy, meat 
and bakery products. Among the activities enjoined are price fixing; issuing price lists; 
collecting and disseminating information regarding price policies and proposed prices; dis-. 
couraging price competition; making and publishing false representation with respect to 
the Rhode Island Unfair Sales Act; enforcing its provisions through threats of litigation” 
or other coercive activity; supporting and lending financial aid to private organizations for 
the purpose of enforcing or administering the state laws which restrict sales below cost. 


Thurman Arnold, Assistant Attorney General, John N. Cole and H. Donald Leather-. 


wood, Special Attorneys, for the plaintiff. 


Brickley, Sears & Cole, Boston, Mass., Lyne Woodworth & Evarts, Boston, Mass., and 
Judah C. Semonoff, Providence, R. I., for defendants. 


Before Hartican, District Judge. 


Final Judgment 


The complainant, United States of America, 
having filed its complaint herein on Dec. 19, 
1941; all the defendants having appeared and 
severally filed their answers to such: com- 
plaint denying the substantive allegations 
thereof; all parties hereto by their respective 
attorneys herein having severally consented 
to the entry of this final decree herein with- 
out trial or adjudication of any issue of fact 
or law herein and without admission by any 
party in respect of any such issue; and the 
defendants having moved: the Court for this 
decree; ‘ 


Now, THEREFORE, before any testimoriy has, 


been taken herein, and without trial or ad- 
judication of any issue of face or law herein, 
and upon consent of all parties hereto, it is 
hereby 

ORDERED, ADJUDGED AND DECREED as follows : 


I. 
[Jurisdiction] 


That the Court has jurisdiction of the 
subject matter and of all the:parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890 entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and. supple- 
mental thereto. 


18 
[Terms Defined] 


The following terms, as used herein, shall 
have the respective meanings hereinafter set 
forth, viz: 
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[“Grocery Products’) - 


The term “grocery products” shall mean 
all grocery products, including fresh fruits 
and vegetables, dairy products, meats and 
bakery products, which are usually and cus- 
tomarily sold in retail grocery. stores. 


(“Unfair Sales Act’] 


The term “Unfair Sales Act” shall mean 
1939 Public Laws of Rhode Island, Chapter 
671, as amended. 


[“Wholesaler”] 


The term “wholesaler” shall mean any 
person, partnership, corporation or associa- 
tion engaged in the purchase of products 
from producers or manufacturers for resale 
to retail grocers. 


[“Retailer’] 


The term “retailer” or “retail grocer” shall 
mean any person, partnership, corporation 
or association operating one or more stores 
forthe sale and distribution of grocery prod- 
ucts to the consuming public. 


(“Retailer Owned Wholesale Group” 


The term “retailer owned wholesale group” 
shall mean any partnership, corporation or 
association of independently owned, retail 
grocers owning a warehouse and. engaging 
in cooperative buying and advertising ac- 
tivities. 


_ “Wholesale Sponsored Voluntary Chain” ] 


The term “wholesale sponsored voluntary 
chain” shall mean any association of inde- 
pendently owned retailers and a wholesaler 
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by virtue of which the wholesaler and the 
independently owned retailers engage in co- 
operative advertising activities. 


JEL, 
[Activities Enjoined] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, be, and they hereby are, enjoined 
and restrained from agreeing, combining or 
conspiring among themselves, or with oth- 
ers, to do, or attempt to do, ‘the felloorinte 
things, or any of them: |—~ 


[Price Fixing] 

1._ Raise, fix, maintain or adhere to wholesale 
or retail prices or minimum wholesale or retail 
prices of grocery products; except as provided 
in Section 1 of Chapter 1, Title 15, United States 
Code Annotated As Amended August 17, 1937, 
e. 690, Title VIII, 50 Stat. 693. 


‘ [Coercion] 

2. Force, coerce, whether through threat of 
litigation or otherwise, or persuade any whole- 
saler or retailer to sell or to refrain from selling 
grocery products at any specified prices; 


[Specifying Minimum Prices] 


3.. Suggest or specify to wholesalers. or re- 
tailers the minimum prices allowed by _ the 
Unfair Sales Act; 


[Issuing Price Lists] 
4. Issue any suggested price list; 


[Disseminating Information] 

5. Collect and disseminate any information 
concerning proposed price policies or proposed 
prices; 

[Computing Uniform Costs] 

6. Compute an average, normal or uniform 
cost of merchandise, cost of doing business, or 
mark-up to cover cost of doing business or 
establish standards or methods for such com- 
putation; 

[Discouraging: Price Competition] 

7. Publish material or literature discouraging 

price competition; 


[Publish False Representations of Law] 


8. Publish any material or literature concern- 
ing the Unfair Sales Act which falsely repre- 
sents the purposes or provisions of said Act; 


[Enforcing State Law Through Threats of 
Litigation] 


9. Enforce the Unfair Sales Act through 


threat of litigation or other coercive activity, or . 


through hearings or trials other than those 
instituted in the Courts of the State by the in- 
jured party, or through attempts’ to encourage 


litigation or by determining when an adver- 


tisement. offer to sell or sale by a competitor is 
made with intent to injure competitors, or to 
destroy competition, or is a sale below cost, or 
by any other means or method. 


IV. 
[Other Activities Prohibited] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 


of them; be, and they hereby are enjoined 
and restrained from doing or attempting to 
do the following things, or any of them: 


{Issuing Price Lists] 


1. Issue to any competitor, including whole- 
salers and retailers, any suggested price list; 


2. Issue to any wholesaler or retailer any 
suggested price list for any goods which were 
not supplied by the defendant; 


[Coercing Agreements by Threat of Litigation] 


3. Force or coerce any wholesaler or retailer, 
whether through threat of litigation or other- 
wise, or attempt to gain an agreement from any 
wholesaler or retailer, to sell or refrain from 
selling grocery products at specified prices; 


[Reporting Violations of State Law] 

4. Report to any person the name of any 
wholesaler or retailer who is believed to have 
violated: the Unfair Sales Act, other than for 
the sole purpose of having such person institute 
in behalf of the reporter and in his name such 
legal proceedings as are authorized under the 
Unfair Sales Act. 


[Supporting Prwate Enforcement of State Law] 

5.. Support, maintain or encourage any private 
organization, or any person, other than the ap- 
propriate government official, if such organiza- 
tion or person attempts to enforce the Unfair 
Sales Act through threat of litigation or other 
coercive activity; or through hearings or trials 
other than those instituted in the Courts of the 
State, or through encouragement of litigation, 
or by determining when an advertisement, offer 
to sell or sale by a competitor is made with 
intent to injure competitors or to destroy compe- 
tition, or is a sale below cost, or by any other 
means or method. 


[Collecting Information] 

6. Collect, disseminate, or report to any pri- 
vate agency, any information designed to assist 
any activity prohibited in Section III, Para- 
graph 9. 


[Misrepresentimg Provisions of State Law] 


7. Publish any material or literature concern- 
ing the Unfair Sales Act which -falsely repre- 
sents the purposes or provisions of said Act for 
the purpose of inducing the fixation or mainte- 
nance of retail or wholesale prices or of mini- 
mum retail or wholesale prices, including, 
among others, representations— 


(a) that the Act prohibits sales below cost 
even where there is no intent to injure competi- 
tors or destroy competition; and that the pro- 
vision which makes a sale below cost prima 
facie evidence of intent does more than shift the 
burden of proof as to intent; 


(b) that the Act establishes a uniform mini- 
mum price for all competitors; 


(c) that a seller must add to the cost of 
merchandise the mark-ups specified in the Act, 
even though his own costs of doing business 
are less than the amount of such mark-ups; 

(d) that the seller may not base his prices 
upon invoice cost if his purchase was made out- 
side the state, or that he must use only the 
invoice cost of merchandise bought within the. 
state in establishing his minimum prices; 


q 56,175 


648 


Court Decisions 


U. S. v. Rhode Island Food Council, Inc., et al. 


(e) that a seller is permitted to sell below 
cost to meet competition if the lower price 
quoted by a competitor is itself in accord with 
the Act, but not if such lower price is in viola- 
tion of the Act; 


(f) that advertising allowances received by 
sellers or other concessions which reduce the 
net cost of merchandise may not be taken into 
account in computing minimum prices. 


[Supplying Price’ Proposals] 

8. Supply to any private association or group 
of wholesalers or retailers of grocery products, 
any information concerning proposed price 
policies or proposed prices; 


[Lending Financial Aid for Private Enforcement 
of State Law] 


9. Make any payment or contribution of 
money to any private organization if such pay- 
ment or contribution is to be used to conduct 
private inquiries as to the violation of, police, 
enforce, or administer state laws which restrict 
sales below cost. 


V. 
[Dissolution of Council] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, are hereby ordered to take such 
steps as are necessary to dissolve and liqui- 
ne defendant Rhode Island Food Coun- 
cil, Inc. 


WAs 
[Activities Excepted] 


Nothing contained herein shall be deemed 
to affect activities which otherwise are law- 
ful within a wholesale-sponsored voluntary 
chain or within a retailer-owned wholesale 
group; and nothing in this decree shall be 
deemed to prohibit a defendant wholesale- 
sponsored voluntary chain or a defendant 
retailer-owned whoiesale group from en- 
gaging in such cooperative advertising ac- 
tivities as may be otherwise lawful. This 
provision shall not be deemed to pass upon 
the legality of the activities of wholesale- 
sponsored voluntary chains or retailer- 
owned wholesale groups, nor upon the le- 
gality of cooperative advertising. 


VII. 


[Examination of Records Permitted to Secure 
Compliance] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant At- 
torney General and on reasonable notice to 
the defendants made to the principal office 
of the defendants, be permitted, subject to 
any legally recognized privilege (1) access, 
during the office hours of the defendants, to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the control 
of the defendants, relating to any matters 
contained in the decree; (2) subject to the 
reasonable convenience of the defendants 
and without restraint or interference from 
them, to interview officers or employees of 
the defendants, who may have counsel pres- 
ent, regarding any such matters, and (3) the 
defendants, on such request, shall submit 
such reports in respect of any such matters 
as may from time to time be reasonable 
necessary for the proper enforcement of this 
decree; provided, however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any rep- 
resentative of the Department of Justice to 
any person other than a duly authorized rep- 
resentative of the Department of Justice 
except in the course of legal proceedings 
for the purpose of securing compliance with 
this decree in which the United States is a 
party or as otherwise required by law. 


VIII. 
[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions hereof, for the enforce- 
ment of compliance herewith, and for the 
punishment of violations hereof. 


-— 
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Morton Salt Co. v. Suppiger Co. 


[] 56,176] Morton Salt Company, Petitioner, v. The G. S. Suppiger Company. 
Supreme Court of the United States. No. 49. October Term, 1941. January 5, 1942. 


A: On writ of certiorari to the United States Circuit Court of Appeals for the Seventh 
ircuit, 

Where a patent is used as means of restraining competition with the patentee’s sale 
of an unpatented product, a court of equity may rightfully withhold its assistance from 
such a use of the patent by declining to entertain a suit for infringement, and should do 
so at least until it is made to appear that the improper practice has been abandoned and 
that the consequences of the misuse of the patent have been dissipated. The patentee, 
as a holder of an exclusive privilege granted in the furtherance of a public policy, may 


a. ——— Ore ee. 
Ye ere ee ee 


not claim protection of his grant by the courts where it is being used to subvert that 


policy. —_ 


Reversing decision of the United States Circuit Court of Appeals for the Seventh 


Circuit, 117 Fed. (2d) 968. 


Clarence E. Mehlhope, (Walter A. Scott and Clarence F. Poole, of counsel), all 


of, Chicago, IIl., for petitioner. 


Estill E. Ezell, Lawrence C. Kingsland, Edmund C. Rogers, all of St. Louis, Mo., 
(Robert H. Wendt, of counsel, Chicago, Ill.) for respondent. 


Mr. Chief Justice Stone delivered the 
opinion of the Court. 


[Nature of Action] 


Respondent brought this suit in the dis- 
trict court for an injunction and an account- 
ing for infringement of its Patent No. 
2,060,645, of November 10, 1936, on a ma- 
chine for depositing salt tablets, a device 
said to be useful in the canning industry 
for adding predetermined amounts of salt 
in tablet form to the contents of the cans. 


[Lower Courts’ Rulings] 


Upon petitioner’s motion, pursuant to 


Rule 56 of the Rules of Civil Procedure, ' 


the trial court, without passing on the issues 
of validity and infringement, granted sum- 
mary judgment dismissing the complaint. 
It took the ground that respondent was 
making use of the patent to restrain the 
sale of salt tablets in competition with its 
own sale of unpatented tablets, by requiring 
licensees to use with the patented machines 
only tablets sold by respondent. The Court 
of Appeals for the Seventh Circuit reversed, 
117 F. 2d 968, because it thought that re- 
spondent’s use of the patent was not shown 
to violate § 3 of the Clayton Act, 15 U.S. C. 
§14, as it did not appear that the ‘use of 
its patent substantially lessened competition 
or tended to* create a monopoly in salt 
tablets. We granted certiorari, 313 U. S. 
555, because of the public importance of 
the question presented and of an alleged 
conflict of the decision below with B. B. 
Chemical Co. v. Ellis, 117 F. 2d 829, and 
with the principles underlying the decisions 
in Carbice Corp. v. American Patents Corp., 
283 U. S. 27 and Leitch Mfg. Co. v. Barber 
Co., 302 U. S. 458. 


[Issue] 


The Clayton Act imposes criminal penal- 
ties for engaging in specified unlawful trade 
practices tending to monopoly and 'restraint 
of trade, and authorizes those injured by 
violations to maintain suit for treble dam- 
ages and for an injunction in appropriate 
Cages On Sm Gr Sh le 4 LOO sR me 
the present suit is for infringement of a 
patent. The question we must decide is not 
necessarily whether respondent has violated 
the Clayton Act, but whether a court of 
equity will lend its aid to protect the patent 
monopoly when respondent is using it as 
the effective means of restraining compe- 
tition with its sale of an unpatented article. 


[Facts] 


Both respondent’s wholly owned subsid- 
iary and the petitioner manufacture and sell 
salt tablets used and useful in the canning 
trade. The tablets have a particular con- 
figuration rendering them capable of con- 
venient use in respondent’s patented 
machines. Petitioner makes and leases to 
canners unpatented salt depositing ma- 
chines, charged to infringe respondent’s 
patent. For reasons we indicate later, noth- 
ing turns on the fact that petitioner also 
competes with respondent in the sale of the 
tablets, and we may assume for purposes 
of this case that petitioner is doing no more 
than making and leasing the alleged in- 
fringing machines. The principal business 
of respondent’s subsidiary, from which its 
profits are derived, is the sale of salt tab- 
lets. In connection with this business, and 
as an adjunct to it, respondent leases its 
patented machines to commercial canners, 
some two hundred in all, under licenses to 
use the machines upon condition and with 
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the agreement of the licensees that only the 
subsidiary’s salt tablets be used with the 
leased machines. 


[Use of Patent Monopoly to Restrain Com- 
petition in Unpatented Articles] 


It thus appears that respondent is making 
use of its patent monopoly to restrain 
competition in the marketing of unpatented 
articles, salt tablets, for use with the pat- 
ented machines, and is aiding in the creation 
of a limited monopoly in the tablets not 
‘within that granted by the patent. A patent 
operates to create and grant to the patentee 
an exclusive right to make, use and vend 
the particular device described and claimed 
in the patent. But a patent affords no 
immunity for a monopoly not within the 
-grant, Interstate Circuit v. United States, 306 
U. S. 208, 228, 230; Ethyl Gasoline Corp. v. 
United States, 309 U. S. 436, 456, and the 
use of it to suppress competition in the sale 
of an unpatented article may deprive the 
patentee of the aid of a court of equity to 
restrain an alleged infringement by one who 
is a competitor. It is the established rule 
that a patentee who has granted a license 
on condition that the patented invention be 
used by the licensee only with unpatented 
materials furnished by the licensor, may not 
_restrain as a contributory infringer one who 
sells to the licensee like materials for like 
use. Motion Picture Patents Co. v. Universal 
Film Mfg. Co., 243 U. S. 502, 510; Carbice 
Corp. v. American Patents Corp., supra; 
Leitch Mfg. Co. v. Barber Co., supra; cf. 
United Shoe Machinery Co. v. United States, 
258 U. S. 451, 462; International Business 
Machines Corp. v. United States, 298 U. S. 
131, 140. 

The grant to the inventor of the special 
privilege of a patent monopoly carries out 
a public policy adopted by the Constitution 
and laws of the United States, “to promote 
the Progress of Science and useful Arts, by 
securing for limited Times to . . . In- 
ventors the exclusive Right 2’ to their 
“new and useful” inventions. United States 
Constitution, Art. I, § 8, cl. 8; 35 U. S. C. 
§31. But the public policy which includes 
inventions within the granted monopoly ex- 
cludes from it all that is not embraced in 
the invention. It equally forbids the use 
of the patent to secure an exclusive right 
or limited monopoly not granted by the 
Patent Office and which it is contrary to 
public policy to grant. 


[Patentee’s. Contention] 


It is a principle of general application 
that courts, and especially courts of equity, 
may appropriately withhold their aid where 
the plaintiff is. using the right asserted con- 
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trary to the public interest. Virginia Ry. v. 
Federation, 300 U. S. 515, 552;, Central -Ken- 
tucky Co. v. Commission, 290 U. S. 264, 
270-73; Harrisonville v. Dickey Clay Co., 289 
U. S. 334, 337-38; Beasley v. Texas & Pacific 
Railway Co., 191 U. S: 492, 497; Securities 
Comm’n v. U.S. Realty Co., 310,U..S. 434, 
455; United States v. Morgan, 307 U.S. 183, 
194. Respondent argues that this doctrine 
is limited in its application to those cases 
where the patentee seeks to restrain. con- 
tributory infringement by the sale to l- 
censees of a competing unpatented article, 
while here respondent seeks to restrain 
petitioner from a direct infringement, the 
manufacture and sale of. the -salt, tablet 
depositor. It is said that,.the equitable 
maxim that a party seeking the aid of a 
court of equity must come into court with 
clean hands applies only to the plaintiff's 
wrongful conduct in the particular act or 
transaction which raises the equity, enforce- 
ment of which is sought; that where, as 
here, the patentee seeks to restrain the 
manufacture or use of the patented device, 
his conduct in using the patent to restrict 
competition in the sale of salt tablets does 
not foreclose him from seeking relief limited 
to an injunction against the manufacture 
and sale of the infringing machine alone. 


[Contravention of Public Policy] 


Undoubtedly “equity does not demand 
that its suitors shall have led blameless 
lives”, Loughran v. Loughran, 292 U. S. 216, 
229; cf. Keystone Co. v. Excavator Co., 290 
U. S. 240, 241-45, but additional considera- 
tions must be taken into account -where 
maintenance of the suit concerns the public 
interest as well as the private interests of 
suitors. Where the patent is used as a 
means of restraining competition with the 
patentee’s sale of an unpatented product, 
the successful prosecution of an infringe- 
ment suit even against one who is not a 
competitor in such sale is a powerful aid 
to the maintenance of the attempted monop- 
oly of the unpatented article, and is thus a 
contributing factor in thwarting the public 
policy underlying the grant of the patent. 
Maintenance and enlargement of the at- 
tempted monopoly of the unpatented article 
are dependent to some extent upon per- 
suading the public of the validity of the 
patent, which the infringement suit is in- 
tended to establish. Equity may rightly 
withhold its assistance from such a use of 
the patent by declining to entertain a suit 
for infringement, and should do so at least 
until it is made to appear that the improper 
practice has been abandoned and that the 
consequences of the misuse of the patent 
have been dissipated. Cf..B. B. Chemica 
Co. v. Ellis, decided this day. : 
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[Reasons for Barring Infringement Suit] 


The reasons for barring ‘the prosecution 
of such a suit against one who is nota 
competitor..with the patentee in the sale of 
the unpatented product are fundamentally 
the same as those which preclude an in- 
fringement suit against a licensee who has 
violated a condition of the licensé by using 
with the licensed machine a competing un- 
patented article, Motion Picture Patents Co. 
v, Universal Film Mfg. Co., supra, or against 
a vendee of a patented or-eopyrighted ar- 
ticle for violation of a condition for the 
maintenance. of resale prices, Adams v. 
Burke, 17. Wall. 453; Bobbs-Merrill Co. v. 
Straus, 210 U. S. 339; Bauer & Cie v. O’Don- 
nell, 229 U. S. 1; Straus v. Victor Talking 
Machine Co., 243 U. S..490; Boston Store v. 
American Gramophone Co., 246 U. 
United States v. Gen. Elec.’Co., 272 U. S. 
476,485. 
public interest of a successful infringement 
suit,.in. .conjunction. -with..the. patentee’s 
course. of conduct.which disqualifies. him 
to maintain.the suit, regardless of whether 
the. particular. defendant has. suffered.from 


the misuse of the patent. Similarly equity. 


will, deny. relief for infringement of a trade- 
mark where the plaintiff is misrepresenting 


Soha ee 


Itvis the adverse effect upon the 


to the public the nature of his product either 
by the trademark itself or. by, his label. 
Manhattan Medicine Co. v. Wood, 108 U. S. 
218; Worden v. California Fig Syrup Co., 
187 U. S.516; Leather Cloth Co, v.. American 
Leather Cloth Co., 11 H.°L.'522, 541-45; see 
also, for application of the like doctrine in 
the case of. copyright, Edward Thompson 
Co..v.. American, Law. Book. Co., 122 F. 922, 
926; Stone & M’Carrick'v. Dugan Piano Co., 
220 F. 837, 841-43. The patentee, like these 
other holders “of an exclusive privilege 
granted in the furtherance of a public pol- 
icy, may not claim-protection of his grant 
by the courts where it is being used to 
subvert that policy. . 
[Conclusion] — . 

It is unnecessary to. decide whether. re- 
spondent has violated the Clayton Act,: for 
we. conclude that in any, event,the main- 
tenance -of,.the., present. suit..to restrain, 
petitioner’s manufacture. or sale of. the al- 
leged. infringing machines is. contrary .to 
public. policy..and.that,the district. court 
rightly,.dismissed. the complaint. for want 
of equity. 

Reversed. 

Mr... Justice: .RoBerts, took no. part. in. the. 
decision of this case. ; 


[56,177] B.. B, Chemical Co., Petitioner, v,.Elmer A, Ellis and Magic Tape 


Company. 
Supreme Court, of the United. States. 


Circuit. 


No. 75. 
On -writ of>certiorari-to'the United States.Circuit. Court of Appeals for the First 


October Term; 1941- January 55,1942. 


A corporate patent owner using its patent’ as a means of establishing a limited mo- 


nopoly in its unpatented materials, is not entitled to equitable relief in’ a suit for patent 
infringement since the maintenance of such a suit would contravene public policy. 


Affirming decision of the United States Circuit Court of Appeals for the First Circuit, 


117 Fed. (2d) 829. 


Harrison F, Lyman, C. E. Hammet, Jr, Arnold C. Rood, (A,,D. Salinger and Fish, 
Richardson’ & Neave, of counsel), all of Boston, Mass., for petitioner. 

William. Gates, Jr.,.James.R..Hodden, Robert Cushman,,.(Roberts,,Cushman & 
Woodbery, of counsel), all of Boston, Mass., for respondents. 


Charles Fahey, Solicitor’ General,’ Robert. Demuth -and, James ,C,. Wilson, Special 
Assistants to ‘the Attorney General, Robert C..Barnard, Special Attorney, on. brief, filed 


by: United’ States’as: amicus’ curiae. 


Mr, Chief. Justice) Stone: delivered the 
opinion of -the Court. 


[Issue] 


This is a companion case to No..49, Mor- 
ton Salt Company v. Suppiger Company, 
decided this day, and involves the. question 
whether the owner of a method patent who 
authorizes manufacturers to use it only with 


materials furnished by him may enjoin 
infringement by one who supplies the man- 
ufacturer.) with materials, for use by the 
patented method and aids in such use. 


[Nature of Action] 


Petitioner brought the present suit for an 
injunction and an, accounting for infringe- 
ment of the Ellis Patent, No. 1,830,428, of 
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November 3, 1931, for a method of reinforc- 
ing insoles in shoe manufacture. Respond- 
ents denied infringement and set up as a 
further defense petitioner’s misuse of the 
patent by permitting its use only. with the 
unpatented materials sold by _ petitioner. 
The district court sustained this defense 
and the Court of Appeals for the First Cir- 
cuit affirmed. 117 F. 2d. 829. We granted 
certiorari, 313 U. S. 558, because of the 
importance of the question presented and 
because we wished to consider this with the 
Morton Salt Company case. 


[Patent Claim Described] 


Claim 4 of the patent is for a riethod “of 
reinforcing insoles which comprises apply- 
ing, at room temperature, to a strip of re- 
inforcing material provided with a dry 
coating of a cement having a substantial 
rubber content, a coating of adhesive con- 
taining a relatively large amount of rubber 
and of such a character that it will be effec- 
tive even when freshly applied to cause 
quick adhesion of the reinforcing material 
and the material of the insole, and applying 
to each other, still at room temperature, a 
portion of the coated strip and the insole 
to be reinforced.” Both courts below sus- 
tained the validity of claim 4 and held it 
was infringed by respondent’s selling to 
purchasers of petitioner’s materials like 
material for. use with the patented process. 
But both held that petitioner was debarred 


from enjoining the infringement because of 


the manner of conducting: its business, 
which is to supply shoe manufacturers, for 
use in reinforcing insoles, precoated fabric 
which it has slit into strips of suitable width 
for use by the patented method. If the 
manufacturer desires he provides the fabric 
and petitioner pre-coats and slits it. Peti- 
tioner supplies adhesive of high rubber 
content to be applied to the precoated fabric 
at the factory, just before the application 
of the reinforcing material to the insole. 
It also furnishes patented machines suitable 
for applying the adhesive to the strips, the 
machines remaining petitioner’s property. 


[Rulings of Lower Courts] 


As compensation petitioner makes a single 
charge to the shoe manufacturer at a rate 
per web yard of fabric used, and if the 
manufacturer does not furnish the fabric the 
price of that is added to the charge. Peti- 
tioner has not granted to shoe. manufac- 
turers, or asked them to take, written 
licenses. The courts below held that peti- 
tioner’s sale to manufacturers of the un- 
patented materials for use by the patented 
method operated as a license to use the 
patent with that material alone and thus 
restrained competition with petitioner in the 
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sale of the unpatented material, as in Car- 
bice Corp. v. American Patents Corp., 283 
U. S. 27, and Leitch Mfg. Co. v. Barber Co., 
302 U. S. 458. 


[Patent Owner’s Contention] 

Petitioner insists that the respondents’ 
acts of infringement, as found by the dis- 
trict court, were not limited to the sale of 
material for use by the patented method as 
in the Carbice and Leitch cases, but amount- 
ed to active inducement of infringement by 
the shoe manufacturers and to cooperation 
with their infringing acts. Petitioner argues 
that even though under the Carbice and 
Leitch cases it has “no right to be free from 
competition in the sale” of the materials, 
it has the right under the patent law to 
restrain infringement in any manner other 
than by the competitive sale of the un- 
patented materials. 


[Monopoly in Unpatented Materials Precludes 
Relief] 

We may assume, for purposes of decision, 
that respondents’ infringement did extend 
beyond the mere sale of the materials to 
the manufacturers. But in view of peti- 
tioner’s use of the patent as the means of 
establishing a limited monopoly in its un- 
patented materials, and for the reasons 
given in our opinion in the Morton Salt 
Company case, we hold that the maintenance 
of this suit to restrain any form of infringe- 
ment is contrary to public policy, and that 
the district court rightly dismissed it. 


[Additional Contention of Patent Owner] 


_It is without significance that, as peti- 
tioner contends, it is not practicable to ex- 
ploit the patent rights by granting licenses 
because of the preferences of manufacturers 
and of the methods by which petitioner has 
found it convenient to conduct its business. 
The patent monopoly is not enlarged by 
reason of the fact that it would be more 
convenient to the patentee to have it so, or 
because he cannot avail himself of its bene- 
fits within the limits of the grant. 


[Possible Grant of Relief upon Discontinu- 
ance of Monopolistic Practice] 


Despite this contention, petitioner suggests 
that it is entitled to relief because it is now 
willing to give unconditional licenses to 
manufacturers on a royalty basis, which it 
offers to do. It will be appropriate to con- 
sider petitioner’s right to relief when it is 
able to show that it has fully abandoned 
its present method of restraining competi- 
tion in the sale of unpatented articles and 
that the consequences of that practice have 
been fully dissipated. 

A firmed. 


Mr. Justice Roserts took no part in the 
decision of this case. 
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[1 56,178] Boro Hall Corp. v. General Motors Corporation, General Motors Sales 
Corporation, William E. Holler, Alfred P. Sloan, Jr., William S. Knudsen, Donaldson 
Brown and John Thomas Smith. 


United States Circuit Court of Appeals for the Second Circuit, No. 94. October 


‘Term, 1941. Decided January 8, 1942. 


Appeal from the United States District Court for the Southern District of New York. 
In an action under the Sherman Anti-Trust Act to recover treble damages on the 


ground that defendants refused to permit the plaintiff, who had agreed to purchase 


Chevrolet cars from the defendant, to establish a used car lot outside the plaintiff’s sales 
territory except with the approval of the defendants’ regional manager, the plaintiff was 
denied recovery since the evidence showed that the defendant required no more than that 
the location of a used car depot should be fixed by agreement at such a place as would not 
unduly prejudice other dealers who did business with the defendant; and this, the Court 
found, was a reasonable restriction. 


_The plaintiff's second cause of action, based on an alleged restriction of trade in the 
business of servicing and selling supplies for automobiles was also dismissed on the 
ground that the’acts were plainly irittra-state and did not affect interstate commerce. 


Appeal from an order of the United States District Court for:the Southern District 
of New York, dismissing the complaint without leave to amend in an action to recover 
treble damages against the defendants for violation of the Sherman Anti-Trust Act. 
Affirmed. 


Harry J. McDermott and Frederick S. Martyn, for Plaintiff, 
John Thomas Smith, Albert M. Levert and Gordon H. Brown, for Defendants. 
Before Aucustus N. Hann, CuHAseE and Frank, Circuit Judges; FRANK dissenting. 


[Nature of Action] 


Aucustus N. Hanp, Circuit Judge: The 
motion to dismiss the complaint was ac- 
companied by an affidavit which in turn 
was answered by the plaintiff without rais- 


‘ing any material issues of fact. We see no 


reason why the application should not be 
treated as one for summary judgment under 
Section 56 of the Rules of Civil Procedure. 


But’ even if the motion were regarded as 
made under Section 12 (b) of the rules, we 
have held that affidavits might be employed. 
Central Mexico Light & Power Co. v. Munch, 
116 F. (2d) 85, 87. See also Gallup v. Cald- 
well, J20_4= (2d): 90;,.92.(C. C. A. 3).- In 
either view of the case we think judgment 
was properly ordered for the defendant. 
The first cause of action set forth is to 
recover treble damages against the defend- 
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ants under the Sherman Anti-Trust Act on 


the ground that the defendants refused to 
permit the plaintiff, who had agreed to pur- 
chase Chevrolet cars from the General Mo- 
tors.Sales Corporation, to establish a used 
car outlet, lot or salesroom outside the plain- 
tiffs so-called “Zone of Influence,” which 
the seller had set up in a limited area in the 
downtown section of Brooklyn, except with 
the approval of one K. M. Chase, the Re- 
gional Manager of Chevrolet. It also al- 
leged that, after the refusal to refrain from 
interfering with the plaintiff’s-right to‘trade 
ins used cars, thes latter appealed: tothe 
Dealers Relations: Board of the. defendant, 
General Motors Corporation, a tribunal cre- 
ated to review administrative: decisions by. 
company: officials, = Finally it alleged that 
the) decision: of that Board-restrained the 
trade of the plaintiff by providing that a lo- 
cation for a.used,car outlet must not be 
unduly prejudicial to the interest of other 
dealers. It is to be observed, that the un- 
contradicted affidavit filed on behalf of the 
defendants negatives the claim -that used 
cars could only be sold by, the plaintiff with- 
in the “Zone of Influence.” Indeed, on May 
9, 1940, the. defendant Sloan notified the 
plaintiff that the Board understood that a 
used car lot located outside the “Zone of 
Influence” would be agreed upon but, that 
the location should not. be unduly prejudi- 
cial to the interests of other dealers. 


[Effect of Proof] 


The affidavit of Beardslee, in-support of 
defendants’ motion, states that the exhibits 


attached set forth the entire relations of the 


defendants with the plaintiff in respect to 
the matters referred to in the complaint. In 
the. papers submitted to the plaintiff it is 
said that its president Giordano did not deny 
or contradict the statements contained in the 
affidavit submitted’ on behalf of the de- 
fendants, nor impugn the authenticity or 
contents of any of the ‘letters and docu- 
ments annexed thereto, except as set forth 
in his affidavit, which however contained no 
denial of any material matter. We think 
the effect of the proof is that General Mo- 
tors Sales Corporation required no more 
than that the location of a used car depot 
should be fixed by agreement at such a place 
as would not unduly prejudice other dealers 
who did business with the seller. We do 
not regard this as an unreasonable interfer- 
ence with competition or an unfair arrange- 
ment between the plaintiff and General 
Motors Sales Corporation. The latter had 
the right under its contract to discontinue 
dealings with the. plaintiff on 30 days’ no- 
tice. Under such circumstances we can see 
no reason why it should not be allowed to 
fix a location for the sale of used cars at 
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.a place that did not unduly affect other 


dealers. 


[First Cause of Action Dismissed] 


There was no proof that the General Mo- 
tors Sales Corporation, required :a; location 
for the sale of used cars that was unfair to 
the plaintiff, or indeed that it imposed any 
actual restriction on the sale of such cars. 
Chase, the Regional Manager, was not 
shown to have made any unreasonable ‘de- 
mands. Accordingly the first cause of ac- 
tion was properly dismissed. 

It is argued that the plaintiff should have 
leave to amend by alleging that restrictions 
in the salé of used cars so affected sales of 
Chevrolet cars shipped in interstate com- 
merce that they were an undue burden 
thereon, We regard the record as showing 
no such burden and hold that leave to amend 


was properly denied. 


[Intrastate Acts] 


The second cause of action is based on an 
alleged restriction of the trade of “the plain- 
tiff and others in the business of servicing 
and selling supplies for automobiles.” These 
acts’ were plainly intra-state and did’ not 
affect’ interstate commerce. The second 
cause of action was therefore rightly dis- 
missed. There is no allegation or. proof 
that there was an interference or restriction 
of interstate ‘commerce 


[Reasonable Restriction] 
It is reasonably clear from the correspond- 
ence of the parties that the disputes between 
them arose from the fact that the plaintiff 


‘was unsatisfactory to the defendants as'a 
dealer and had to some ‘extent to be sup- 


planted by other dealers if the General Mo- 
tors Sales Corporation was to be able prop- 
erly to dispose ofits product. The record 
establishes that the plaintiff. was not restrict- 
ed to.sales within its; “Zone of Influence,” 
that it only had a non-exclusive sales con- 
tract and had been assigned a territory con- 
sisting of the entire State of New York and 
a part of New Jersey for its operations. To 
restrict sales of Chevrolet cars to a dealer 
who would confine its headquarters for deal- 
ings in new and used cars and in servicing 
and selling supplies to some extent is surely 
reasonable and quite unlike a case where a 
dealer is prevented from financing its sales 
except through an agency of the seller as in 
United States v. General Motors Corporation, 
121 Psu(2d)4376) (GR CH Aw). 
Judgment affirmed. 


[Dissenting Opinion] 

FRANK, C. J., dissenting: I concur as to the 
second cause of action. I cannot agree as to the 
first cause of action: 

The record facts plus judicial notice make it 
clear that the sale of used’ cars is indispensable 
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to the business in new cars, the latter ad- 
mittedly being in interstate commerce. An 
allegation that the impediment to the sales of 
used cars burdened the new car business is im- 
plicit in the complaint; 1 if a further allegation 
is necessary to make that fact explicit, plaintiff 
should be allowed to amend accordingly. The 
defendants cannot. use the power (reserved in 
the contract) to cancel the contract in such a 
way as to accomplish an unlawful purpose, i. e., 
violation of the Sherman Act. And any impor- 
tant restriction on the place of sale of unused 
cars is, I think, prima facie so unreasonable 
as to violate the Sherman Act. On the other 
hand, a restriction of the place of sale of un- 
used cars so as not unduly te prejudice other 
dealers might be reasonable; but the record 
facts are not sufficient to show that such is the 
case here. We should, I think, reverse in order 
to permit the plaintiff to amend if he so desires, 


by inserting more explicit allegations as to 
the burden on interstate commerce and (if it 
be true) that he intended to sell the used cars 
outside his ‘‘zone of influence’’ without the use 
of the name ‘‘Chevrolet.’’ The defendants then, 
at a trial, or by a motion accompanied by affi-. 
davits Setting forth the facts more in. detail, 
can raise the issue as to the reasonableness of 
their proposed restriction on the place of sale 
of used cars. If no adequate showing is made 
by the defendants on that issue, then I think 
the plaintiff should win, on the basis of the rea- 
soning in United States v. General Motors 
Corp., 121 F. (2d) 374 (C. C. A. 3). Cf. Local 
167 v. United States, 291 U. S. 293; Houston & 
Texas Ry. v. United States, 234 U. S. 342; Illi- 
nois Natural Gas Co. v. Central Illinois Public 
Service Commission, — U. S. — (January 5, 
1942). 


[] 56,179] _ United States of America v. Schering Corporation, Julius Weltzien, Greg- 
ory Stragnell, Roche-Organon, Inc., Elmer H. Bobst, Ciba Pharmaceutical Products, Inc., 
Vincent A. Burgher, Rare Chemicals, Inc., E. T. Fritzsching. 


United States District Court for the District of New Jersey. Civil Action No. 1919. 


December 17, 1941. 


Upon consent of all parties a decree is entered in proceedings under the Sherman Anti- 


Trust Act, restraining the defendants from combining and conspiring to restrain trade and 
commerce in the production and. sale of hormones. Among the activities restrained are: 
conspiring to fix arbitrary prices for hormones; to prevent other persons from manufac- 
turing hormones in the United States, or from importing or exporting hormones into or 
from the United States; to allocate among themselves or other companies the various 
countries of the “world as markets; to exchange information relative to costs, prices and 
methods; to carry out prior agreements with respect to licenses, or to enter such agree- 
ments restricting the number of licenses to be issued under any patent, or to designate 
licensees or receive royalties from other licenses; or to agree to exchange patents, inven- 
tions or processes or to restrict licensees as to area, conditions of sale, or prices.- The 
defendants are also individually enjoined from restricting licenses, restricting licensees as 
to areas, conditions of sale, or prices, and agreeing to exchange patents and processes; 
and are prohibited from following the policy of adhering to any restrictions agreed upon 
by others, including any foreign cartel, as to territories, terms of sale, or other matters 
affecting trade. 


Charies M. Phillips, U. S. Attorney, and Thurman Arnold, Assistant Attorney General, 
for plaintiff. 


Pitney, Hardin & Skinner, Newark, N. J., Kenneth W. Greenawalt, Appleton, Rice & 
Perrine, and Briesen & Schrenk, New York City, for defendants. 


Before SmirH, District Judge. 
17, 1941; the defendants having appeared 


Final Judgment and filed their answers to such complaint 


The complainant United States of America, 
having filed the complaint hereon on Dec. 


denying the substantive allegations thereof; 
all parties hereto by their attorneys herein 


1 Paragraph 34 of the complaint reads: ‘‘That 
by reason of the conspiracy of the defendant 
and each of them to restrain trade in used cars, 
the plaintiff has. been damaged in that it was 
unable to liquidate its used cars; that its in- 
ability to liquidate its used cars. prevented it 
from buying new Chevrolet automobiles and 


made it impossible for it to accept orders for 
new automobiles which it might otherwise have 
obtained; that its investments in buildings, 
alterations, leases and equipment were depre- 
ciated in value; and that it was injured in its 
business and property.”’ 
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having severally consented to the entry of 
this final decree herein without trial or 
adjudication of any issue of fact or law 
herein and without admission by any party 
in respect of any such issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


I 
[Jurisdiction] 


That this Court has jurisdiction of the 
subject matter herein and of all the parties 
hereto; that the complaint states a cause of 
-action against each of the defendants under 
the Act of Congress of July 2, 1890, entitled, 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies,’ and the acts amendatory thereof and 
supplemental thereto. 


II 


[Combined Activities Enjoined] 


Defendant companies, their successors, 
subsidiaries, officers and employees, and all 


persons acting for or in behalf of said com- - 


panies, are hereby enjoined and restrained 
from agreeing, combining or conspiring: 


[Price-Fizing] 

1. To fix, determine, maintain or adhere to 
prices, mark-ups, discoumts or rebates in con- 
nection with the sale, purchase, or distribution 
of hormones, hormone products or other 
pharmaceuticals; 


[Restraint] 


2. To prevent or restrain any defendant com- 
pany or any other person from manufacturing 
hormones in the United States, or from import- 
ing or exporting hormones or hormone products 
into or from the United States, except the 
prosecution in good faith of legal proceedings. 


[Allocation of Markets] 


3. To divide or allocate among themselves or 
with other companies the various countries of 
the world, or to allocate markets within such 
countries, including the United States, as mar- 
kets for the sale or distribution of hormones or 
hormone products or to divide or allocate types 
of hormones or particular hormone products to 
be sold within such markets; provided, how- 
ever, that nothing in this Paragraph II (3) 
shall prohibit the defendants, their successors 
and subsidiaries, from doing any of the follow- 
ing acts in any territory outside the United 
States, its territories and possessions: 

(a) Establishing exclusive agents, resellers or 
customers, or terminating such arrangements; 
or (b) securing the manufacture of their prod- 
ucts or any parts thereof, or the, packing 
thereof, locally; provided that such arrange- 
ments do not place the defendants under any 
obligation not to sell or not to have their prod- 
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ucts sold outside the area covered by such ar- 
rangements, and do not involve any agreement 
to withdraw from, or refrain from entering into, 
any foreign market with respect to defendants 
products of commercially unlike character to 
those distributed under such arrangement. 


[Hachange of Information] 


4. To enter into or to enforce any provision 
of any contract which provides for the regular 
exchange or disclosure of information; or to 
exchange or disclose information relative to in- 
dividual costs, the price to be charged, the dis- 
tributors or retailers to be used, or the methods 
to be ermployed in the distribution of hormones 
or hormone products. ‘ 


[Auditing of Books] 


5. To audit the books of any defendant com- 
pany or its successors or subsidiaries, except 
with respect to a valid licensing agreement 
which does not involve the enforcement of any 
restrictive provision enjoined by this decree, 
and then only by an independent auditor who 
shall report solely the amount of royalties due 
and payable under such license agreement; 


[Fixing Terms and Conditions of Sale] 


6. To enter into or enforce any agreement or 
arrangement with respect to terms or condi- 
tions of sale, the agents or resellers to be em- 
ployed, or the types or kinds of articles to be 
sold in the United States, or in connection with 
imports or exports, direct}y or indirectly, to 
or from the United States, its territories or 
possessions; 


[Carrying Out License Agreements] 


7. To agree or ta follow the practice of 
carrying out any prior agreement as to the 
standard provisions of the standard practices in 
connection with license agreements; 


[Restricting Licenses] 


‘8. To enter into or to enforce any provision 
in any licensing agreement relating to hormones 
or hormone products under which any licensee 
has a right to restrict in any manner the num- 
ber of licenses to be issued under any patent, 
or to designate licensees, or receive any por- 
tion of the royalties charged by the licensor in 
connection with other licenses; 


[Hachange of Patents] 


9. To enter into or to enforce any provision 
of any licensing agreement or arrangement re- 
lating to hormones or hormone products where- 
by any defendant company, its subsidiaries or 
successors, is obligated to exchange patents, 
patent applications, inventions, or processes 
with any other company, but this Section 11-9 
shall not affect rights on existing patents, 
patent applications, or licenses already vested 
at the time of the entry of this decree; 


[Restrictions on Area, Price, Etc.] 


10. To enter into or to enforce any provision 
of any license under any existing patent relat- 
ing to hormones or hormone products where 
such provision attempts to restrict the licensee 
as to the area in which he may sell, the type 
or conditions of sale, or the price to be charged 
by the licensee in such sale; 
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[Price Conferences] 


11. To confer as to prices to be charged for 
hormones or hormone products, or the methods 
of distribution to be employed, or to confer in 
any other manner when the purpose and effect 
is to violate any of the provisions of this de- 


cree, 
III 
[Individual Activities Enjoined] 

1. Each defendant company, its succes- 
sors, subsidiaries, officers and employees 
and all persons acting for or on behalf of 
said company, is hereby_individually en- 
joined and restrained: — 


[Restricted Licenses] 
A. From enforcing any provision in any ex- 


-isting licensing agreement under which any 


licensee has a right to restrict in any manner 
the number of licenses to be issued under any 
patent, or to designate licensees or receive 
any portion of the royalties charged by the 
licensor in connection with other licenses; 


[Hachange of Patents] 

B. From enforcing any provision of any ex- 
isting licensing agreement or arrangement 
whereby any defendant company, its sub- 
sidiaries or successors, is obligated to 
exchange patents, patent applications, inven- 
tions, processes, or other rights with any other 
company, but this Section III-1-B shall not 
affect rights on existing patents, patent appli- 
eations, or licenses already vested at the time 
of the entry of this decree; 


[Restriction on Area, Prices, Etc.] 

.C. From enforcing any provision of any ex- 
isting licensing agreement where such provi- 
sion attempts to restrict the licensee as to the 
area in which he may sell, the type or condi- 
tions of sale, or the prices to be charged by the 
licensee in such sale; 


[Restriction by Policy] 

D. From following the policy of adhering to 
any restrictions agreed upon by others, includ- 
ing but not limited to, any foreign cartel, as 
to territories for sale, the terms or conditions 
of sale or any other matters affecting trade or 
commerce within, to or from the United States 
of America, its territories and possessions. 


[Copies of Agreements] 


2. Each defendant company, its succes- 
sors, subsidiaries, officers and employees and 
all persons acting for or on behalf of said 
company, is hereby individually ordered to 
file with the Department of Justice copies 
of all contracts, agreements or arrangements, 
not hitherto filed, affecting the business of 
said defendants and entered into or adhered 
to by any company affiliated with or con- 
nected with said defendants where said con- 
tracts, agreements or arrangements restrict 
or determine territories for sale or the terms 
or conditions of sale. The failure of the 
Attorney General of the United States or 
the Assistant Attorney General in charge 


of the Antitrust Division to take any action 
following the receipt of any such informa- 
tion from any defendant pursuant to this 
Paragraph III shall not be construed as an 
approval of the matters and things so in- 
formed, and shall not operate as a bar to 
any action or proceeding, civil or criminal, 
which may later be brought pursuant to any 
law of the United States based on the mat- 
ters and things so informed. 


IV 
[Schering Agreements] 


The four agreements to which the defend- 
ant SCHERING CORPORATION is a 
party entered into as of January 1, 1938 and 
known as “the royalty agreement”, “the 
alkali-hormonate agreement”, “the Bassorit 
agreement”, and “The Bassorit fee agree- 
ment”, and the agreement entered into by 
the defendant SCHERING CORPORA- 
TION on October 21, 1938 and known as 
“the raw materials agreement” and any and 
all amendments or supplements thereto, are 
declared and adjudged to be unlawful under 
the Anti-trust laws of the United States, 
and the defendant Schering and its succes- 
sors or subsidiaries and all of them be and 
they hereby are enjoined and restrained from 
carrying out or enforcing any of the afore- 
said contracts or any supplements, amend- 
ments, or modifications thereof, or making 
any royalty payments, or any other payments 
pursuant to said agreements and each of 
them, without express order from this court. 


Provided, however, that this Paragraph 
IV shall not affect the title of any of the 
defendants under existing patents, or patent 
applications, or to trade-marks already 
vested at the time of the entry of this decree, 
or the rights of the defendants to continue 
to manufacture and sell any licenses already 
vested at the time of the entry of this decree, 
but shall be applicable to future patents, 
future patent applications, and to future 
licenses and shall also be applicable to any 
and all restrictive provisions in connection 
with all patents or licenses the enforcement 
of which restrictive provisions is enjoined ° 
by this decree, and further shall be appli- 
cable to all penalty, forfeiture, and termina- 
tion provisions, the operation of which would 
have the purpose or effect of carrying out 
any of the restrictive provisions enjoined by 
this decree. 


V 
[Roche-Organon Agreements] 


The agreement entered into on or about 
January 1938, between N. V. Organon and 
defendant Roche-Organon and any and all 
amendments or supplements thereto are de- 
clared and adjudged to be unlawful under 
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the Antitrust laws of the United States, and 
the. defendant Roche-Organon and its suc- 
cessors or subsidiaries or any of them be 
and they hereby are enjoined and restrained 
from carrying out or enforcing, any of. the 
aforesaid..contracts. or any ‘supplements, 
amendments or modifications thereof. 

Provided, ,however, that. this Paragraph 
V.-shall not, affect .the title of any of, the 
defendants under existing patents, or patent 
applications, or to trade-marks already vested 
at the time of the entry of this decree, or the 
rights of the defendants to continue to man- 
ufacture and.sell.under.any licenses already 
vested at the time of the entry of this de- 
cree, but shall be applicable to future pat- 
ents, to future patent applications, and to 
future licenses and shall also be applicable 
to any and all restrictive provisions in con- 
nection with all patents or licenses the en- 
forcement of which restrictive provisions is 
enjoined by this decree, and further shall 
be applicable ‘to all penalty, forfeiture, and 
termination provisions, the operation of 
which would have the purpose or effect of 
carrying out any of the restrictive provi- 
sions enjoined by this decree. 


VI 
[Other Agreements] 


The provisions of any and all existing 
agreements, other than'those enumerated in 
Paragraphs IV and: V of this: decree; be- 
tween or among the defendants® or with 
other companies which restrict the sales of 
the defendant companies as to the areas in 
which they may-sell, the type of article to 
be sold. or the packaging thereof, other 
terms or conditions of sale,,or the, price to 
be charged by the defendant companies in 
such sales, are hereby deciared and adjudged 
to be unlawful. under, the Antitrust laws, of 
the,.United States, and the defendants and 
their .respective..successors. or, subsidiaries 
or any of,them are, hereby enjoined .and._re- 
strained from the, further. performance, of 
any of these provisions. 

Provided, however, that this Paragraph 
VI shall not affect rights.to existing patents, 
patent-applications, trade-marks or. licenses 
already vested.at the time of. the entry of 
this decree but shall be applicable to future 
patents, to future. patent applications,.and 
to future license-rights and .shall.also ‘be 
applicable to any and. all. restrictive provi- 
sions in connection with all patents or (li- 
censes, the enforcement of which restrictive 
provision is enjoined by this decree, and 
further shall be applicable to all penalty, 
forfeiture and termination provisions the 
operation of which would have the purpose 
or effect of carrying out any. of the restric- 
tive provisions enjoined’ by this decree. 


* [Exhibit ‘‘A”’ is reproduced at {56,150 in the 
case of U. 8. v. Alba Pharmaceutical Co., Inc., 
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VII 
[Examination of Records] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable notice 
to the defendant corporations made to the 
principal offices of the defendant corpora- 
tions, be permitted (1) access, during the 
office hours of the defendant corporations, 
to all books, ledgers, accounts, correspond- 
ence, memoranda and other records and 
documents in the possession or under the 
control. of the defendant corporations, re- 
lating to any matters contained in this: de- 
cree (2) subject to the reasonable convenience 
of the defendant corporations and without 
restraint or interference from them, to in- 
terview officers or employees of the defend- 
ant corporations, who may have counsel 
present, regarding any such matters, and 
(3) the defendant corporations, on such re- 
quest, shall submit such reports in respect 
of any such matters as may from time to 
time be reasonably necessary for the proper 
enforcement of this decree: Provided, -how- 
ever, that information obtained by the means 
permitted in this paragraph shall not be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly’ authorized representative of 
the Department of Justice’ except in the 
course of legal proceedings for the purpose 
of. securing. compliance with this decree in 
which the: United-States-is.a party or as 
otherwise required by law. 


VIII 
[Agreements with National Defense Agencies] 


Nothing in this decree shall be construed 
to restrict or prohibit iniany way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United States 
to the General Counsel of the Office of 
Production Management, dated April’ 29, 


1941 (a copy of which is attached hereto 


as Exhibit “A” *), or with any amendment 
or amplification thereof by the Attorney 
General, or in accordance, with any arrange- 
ment, of similar character between the At- 
torney General and any National Defense 
Agency in effect at the time, provided such 
letter: or arrangement has not at the time 
of such ‘action been withdrawn or cancelled 
with respect thereto. 
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: 


res IX as may be necessary or Beet Sats iy the 

D - vas hd construction or carrying out of this decree, 

[Retention of Jurisdiction] for the modification or termination of any 
Jurisdiction of this cause is retained for of the provisions thereof, for the enforce- 

the purpose of enabling any of the parties ment of compliance therewith and for the 

to this decree to apply to the Court at any punishment of-violations thereof. 

time for such. further orders and directions = 


[J 56,180] Wnited States of America v. Maine Food Council, Inc., Great Atlantic & 
Pacific Tea Co., First National Stores, Inc.;; Hannaford Bros. Co.,.Cummings Bros., 
Arthur Chapin Co., William Deane Haskins, John S. K. Hunt, Stewart M. Taylor, Bernard 
F. Stearns, Walter L. Garcelon, Earle V. Perry, George L. Higgins, Wilfred Gervais, 
Harry V. Clay, Philip Richardson, Clarence Beckett, Percy Howard, Samuel H. Wood- 
bury, Arthur H. Charles, Arthur Poulin. 


United States District Court for the District of Maine’: December 19, 1941. 


Upon. consent of all parties; a decree is entered in proceedings under the Sherman 
Anti-Trust Act, restraining the defendants from combining and conspiring to fix the prices 
of grocery products which are defined to include fresh fruits and vegetables, dairy, meat 
and bakery products. Among the activities enjoined are price fixing; issuing price lists; 
disseminating information regarding price policies and proposed prices; discouraging price 
competition; publishing false representations with respect to the Maine Unfair Sales Act; 
enforcing its provisions through threats of litigation or other coercive activity; and lending 
financial support to private organizations for the purpose of enforcing or administering 
the state laws which restrict sales below cost. 


Thurman Arnold, Assistant Attorney General, John N. Cole and H. Donald Leather- 
wood, Special Attorneys, all of Washington, D. C., for plaintiff. 


Wm. Deane Haskins, Executive Secretary, for the Maine Food: Council Inc., and ‘for 
himself; Brickley, Sears & Cole, for the Great Atlantic & Pacific Tea Co.and John'S. K. 
Hunt; Lyne, Woodworth & Evarts, for First National Stores, Inc.; Stewart M. Taylor, 
President, for Hannaford Bros. Co. and himself; Bernard F, Stearns, Vice President, for 
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Cummings Bros. and himself; George L. Higgins, Treasurer, for Arthur Chapin Co. and 
himself; and Walter L. Garcelon, Earle V. Perry, Wilfred Gervais; Harry V. Clay, Philip 
W. Richardson, Clarence Beckett, Percy W. Howard, Samuel H. Woodbury, Arthur H. 


Charles, and Arthur A. Poulin, pro se. 
Before Peters, District Judge. 


Final Judgment 


The complainant, United States of Amer- 
ica, having filed its complaint herein on De- 
cember 17, 1941; all the defendants having 
appeared and severally filed their answers 
to such complaint denying the substantive 
allegations thereof; all parties hereto by 
their respective attorneys herein having sev- 
erally consented to the entry of this final 
decree herein without trial or adjudication 
of any issue of fact or law herein and with- 
out admission by arly party in respect of any 
such issue; and the defendants having moved 
the Court for this decree; 

Now, THEREFORE, before any testimony has 

“been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby ’ 


ORDERED, ADJUDGED AND DECREED as follows: 


Te 
[Jurisdiction] 


That the Court has jurisdiction of the sub- 
ject matter and of all parties hereto; that 
the complaint states a cause of action against 
the defendants under the Act of Congress 
of July. 2, 1890 entitled “An Act to Protect 
Trade and Commerce against Unlawful Re- 
straints and Monopolies” and the acts 
amendatory thereof and supplemental thereto. 


ik 
[Definitions] 


The following terms, as used herein, shall 
have the respective meanings hereinafter set 
forth, viz.: : 

The term “grocery products” shall mean 
all grocery products, including fresh fruits 
and vegetables, dairy products, meats and 
baker products, which are usually and cus- 
tomarily sold in retail grocery stores. 

The term “Unfair Sales Act” shall mean 
Chapter 240 of the 1939 Public Laws of 
Maine as amended. 

The term “wholesaler” shall mean any 
person, partnership, corporation or asso- 
ciation engaged in the purchase of products 
from producers or manufacturers for resale 
to retail grocers. 

The term “retailer” or “retail grocer” 
shall mean any person, partnership, corpo- 
ration or association operating one or more 
stores for the sale and distribution of gro- 
cery products to the consuming public. 

The term “retailer owned wholesale group” 
shall mean any partnership, corporation or 
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association of independently owned retail 
grocers owning a warehouse and engaging 
in cooperative buying and advertising activi- 
ties. 

The term “wholesale sponsored voluntary 
chain” shall mean any association of inde- 
pendently owned retailers and a wholesaler 
by virtue of which the wholesaler and the 
independently owned retailers engaged in 
cooperative advertising activities. 


III. 
[Activities Enjoined] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, be, and they hereby are, enjoined 
and restrained from agreeing, combining or 
conspiring among themselves, or with oth- 
ers, to do, or attempt to do, the following 
things, or any of them: 


[Price Fixing] 

1. Raise, fix, maintain or adhere to wholesale 
or retail prices or minimum wholesale or retail 
prices of grocery products; except as provided 
in Section I of Chapter I, Title 15, United States 
Code Annotated as Amended August 17, 1937, 
c. 690, Title VIII, 50 Stats. 693. 


[Coercion] 


2. Force, coerce, whether through threat of 
litigation or otherwise, or persuade any whole- 
saler or retailer to sell or to refrain from sell- 
ing grocery products at any specified prices; 


[Specifying Minimum Prices] 


3. Suggest or specify to wholesalers or re- 
tailers the minimum prices allowed by the 
Unfair Sales Act; * 


[Issuing Price Lists] 
4, Issue any suggested price list; 


[Disseminating Information] 


5. Collect and disseminate any information 
concerning proposed price policies or proposed 
prices; 


[Computing Uniform Costs] 
6. Compute an average, normal or uniform 
cost of merchandise, cost of doing business, or 
mark-up to cover cost of doing busines or estab- 


lish standards or methods for such computa- 
tion; 


[Discouraging Price Competition] 
7. Publish material or literature discourag- 
ing price competition. 
[Publishing False Representations of Law] 


8. Publish any material or literature con- 
cerning the Unfair Sales Act which falsely rep- 
resents the purposes of provisions of said Act; 


ee et 
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[Enforcing State Law through Threats 
of Litigation] 

9. Enforce the Unfair Sales Act through 
threat of litigation or other coercive activity, 
or through hearings or trials other than those 
instituted in the Courts of the State by the 
injured party, or through attempts to encour- 
age litigation or by determining when an ad- 
vertisement, offer to sell or sale by a competitor 
is made with intent to injure competitors, or 
to destroy competition, or is a sale below cost, 
or by any other means or method. 


ve es 
[Other Activities Prohibited] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, be, and they hereby are, enjoined 
and restrained from doing or attempting to 
do the following things, or any of them; 


[Issuing Price Lists] 


1. Issue to any competitor, including whole- 
salers and retailers, any suggested price list; 


2. Issue to any wholesaler or retailer any 
suggested price list for any goods which were 
not supplied by the defendant; 


[Coercing Agreements by Threat of Litigation] 
3. Force or coerce any wholesaler or retailer, 
whether through threat of litigation or other- 
wise, or attempt to gain an agreement from any 
wholesaler or retailer, to sell or refrain from 
selling grocery products at specified prices; 


[Reporting Violations of State Law] 

4. Report to any person the name of any 
wholesaler or retailer who is believed to have 
violated the Unfair Sales Act, other than for 
the sole purpose of having such person insti- 


tute in behalf of the reporter and in his name | 


such legal proceedings as are authorized under 
the Unfair Sales Act. 


[Supporting Private Enforcement of State Law] 

5. Support, maintain or encourage any pri- 
vate organization, or any person, other than the 
appropriate government official, if such organi- 
zation or person attempts to enforce the Unfair 
Sales Act through threat of litigation or other 
coercive activity, or through hearings or trials 
other than those instituted in the Courts of the 
State, or through encouragement of litigation, 
or by determining when an advertisement, offer 
to sell or sale by a competitor is made with 
intent to injure competitors or to destroy com- 
petition, or is a sale below cost, or by any 
other means or method. 


[Collecting Information] 


6. Collect, disseminate, or report to any pri- 
vate agency, any information designed to assist 
any activity prohibited in Section III, Para- 
graph 9. 


[Misrepresenting Provisions of State Law] 


7, Publish any material or literature con- 
cerning the Unfair Sales Act which falsely rep- 
resents the purposes or provisions of said Act 


for the purpose of inducing the fixation or 
maintenance of retail or wholesale prices or of 
minimum retail or wholesale prices, including, 
among others, representations— 


(a) that the Act prohibits sales below cost 
even where there is no intent to injure com- 
petitors or destroy competition; and that the 
provision which makes a sale below cost prima 
facie evidence of intent does more than shift 
the burden of proof as to intent; 


(b) that the Act establishes a uniform mini- 
mum price for all competitors; 


(c) that a seller must add to the cost of mer- 
chandise the mark-ups specified in the Act, 
even though his own costs of doing business are 
less than the amount of such mark-ups; 


(d) that the seller may not base his prices 
upon invoice cost if his purchase was made out- 
side the state, or that he must use only the in- 
voice cost of merchandise bought within the 
State in establishing his minimum prices; 


(e) that advertising allowances received by 
sellers or other concessions which reduce the 
net cost of merchandise may not be taken into 
account in computing minimum prices. 


[Supplying Price Proposals] 


8. Supply to any private association or group 
of wholesalers or retailers of grocery products, 
any information concerning proposed price poli- 
cies or proposed prices; 


[Financial Aid to Private Organizations] 


9. Make any payment or contribution of 
money to any private organization if such pay- 
ment or contribution is to be used to conduct 
private inquiries as to the violation of, police, 
enforce, or administer state laws which restrict 
sales below cost. 


V. 
[Dissolution of Council] 


Each of the defendants, their successors, 
subsidiaries, officers and employees, or any 
of them, are hereby ordered to take ‘such 
steps as are necessary to dissolve and liqui- 
date defendant Maine Food Council, Inc. 


VI. 
[Activities Excepted] 


Nothing contained herein shall be deemed 
to affect activities which otherwise are law- 
ful within a wholesale-sponsored voluntary 
chain or within a retailer-owned wholesale 
group; and nothing in this decree shall be 
deemed to prohibit a defendant wholesale- 
sponsored voluntary chain or a defendant 
retailer-owned wholesale group from en- 
gaging in such cooperative advertising ac- 
tivities as may be otherwise lawful. This 
provision shall not be deemed to pass upon 
the legality of the activities of wholesale- 
sponsored voluntary chains or retailer- 
owned wholesale groups, nor upon the legality 
of cooperative advertising. 
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ae in 


[Examination of Records to Secure 
Compliance] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly-authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable notice 
to the defendants made to the principal of- 
fice of ‘the defendants, be permitted, subject 
to any legally recognized privilege 

(1) access, during the office hours of the 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords’ and documents in the possession or 
under the control of the defendants, relating 
to any matters contained in the decree; 

(2) subject to the reasonable convenience 
of. the defendants and without restraint: or 
interference from them, to interview officers 
or employees of the defendants, who may 
have counsel present, regarding any such 
matters, and 

(3) the defendants, on such request, shall 
submit°stuch reports in respect of any such 


[56,181] United States v. National Retail Lumber Dealers Association, Arizona. 


matters as may from time to time be rea- 
sonably necessary for the proper enforce- 
ment of this decree; provided, however, that. 
information obtained by the means, permit- 
ted in this paragraph shall not be divulged 


by any representative of the Department of: 


Justice’ to any person. other than a duly 


alithorized representative of the Department. 


of Justice except in the course of legal pro- 


ceedings for the purpose of. securing.com- . 


pliance with this decree in which the United 
States is a party or as otherwise required 
by law. 


VIII. 
[Retention of Jurisdiction] 


Jurisdiction of this cause is«retained :for© 


the purpose of-enabling any of the parties to 


this decree to apply -to the. Court at: any) 


time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this. decree, 
for the modification or termination of any of 
the provisions. hereof, for the enforcement. 
of compliance herewith, and: for the pun- 
ishment of violations hereof. 


Retail Lumber & Builders Supply Association, Carolina Lumber and Building» Supply 
Association, Illinois Lumber & Material Dealers Association, Indiana Lumber and Builders 
Supply Association, Iowa Retail Lumbermen’s Association, Kentucky Retail Lumber 
Dealers Association, Louisiana Building Material Dealers Association, Michigan’ Retail 
Lumber Dealers Association, Mountain States Lumber Dealers Association, Middle Atlan- 
tic Lumbermen’s Association, New Jersey Lumbermen’s Association, New York Lumber 


Trade Association, Northeastern Retail Lumbermen’s Association, Northwestern Lumber-. 
men’s Association, Ohio Association of Retail Lumber. Dealers, Southwestern. Lumber- . 
men’s Association, Tennessee Lumber, Millwork & Supply Dealers Association, Utah: 


Lumber Dealers’ Association, Western Retail Lumbermen’s Association, West Virginia 


Lumber & Builders’ Supply Dealers Association, and Wisconsin Retail Lumbermen’s 


Association. 
District Court of the United States for the District of Colorado, January 3, 1942. 


Upon consent of all parties a decree is entered in proceedings under the Sherman Anti- = 


Trust Act restraining the defendants from combining and conspiring to restrain interstate 


commerce in the retail sale of lumber, lumber products, and other building materials. 


Among the activities enjoined are price fixing; determining uniform mark-ups, price differ- 
entials, allowances, discounts and terms and conditions of sale; distributing price lists; 


operating a bid. depository; establishing sales territories; allocating markets, customers © 


and orders; classifying dealers; inducing legislative or administrative adoption of grade 
marks or inspection certificates; coercing manufacturers and wholesalers to sell or refrain 
from selling to particular purchasers; compiling and disseminating statistical information 
as to sales, orders, shipments, deliveries, inventories, costs and prices; publishing sug- 


gested future retail prices; and conducting meetings for the purpose of carrying out t 
unlawful activities enjoined. si fond ae ' 


For the plaintiff: Thurman Arnold, Austtant Attorney General, Thomas J. Morri 
U.S. Attorney, Denver, Colo., Tom.C. Clark, James McI. Henderson and aie tape 
land, Special: Assistant to the Attorney General. 


For the defendants: Charles M. Price, Gene S. Cunningham, Basil M.B 
W. Townsend, Edward O. Snethen, Neill Garrett, P. McKinley Paris Ben To pat cane 
Donald P. Schurr, James Quigg Newton, Jr., J. Frederick Martin, Raymond -D. Torbenson, 
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John J."McCloskey, Verne Foley, Fred N. Furber, Ralph M. Lucas, Frank E, Tyler, Louis 


H. Hibbitts, Beverly S. Clendenin, William P. 


Before Symes, District Judge: 
Final Judgment 


_ The complainant, United States of Amer- 
ica, having filed its complaint herein on ‘the 
3d day of January, 1942, all of the defend- 
ants having appeared and severally filed their 
answers to such complaint denying the sub- 
stantive allegations thereof, all parties 
hereto by their respective attorneys having 
severally consented to the entry of this final 
decree herein and without admission by any 
party in respect of any such issue; 


Now, THEREFORE, before any testimony has 
been. taken herein, and. without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of all parties here- 
to, it is hereby 

ORDERED, ADJUDGED AND DECREED as follows: 


I 
[Jurisdiction] 


The Court has jurisdiction of the subject 
matter and of the parties; the complaint 
states a cause of action against said defend- 
ants, and each of them, under Section 1 .of 
the Act of Congress of July 2, 1890, en- 
titled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies”. and the acts amendatory 
thereof and supplemental thereto. - 


II 


[“Lumber and Lumber Products” and “Other 
Building Materials” Defined] 


The term “lumber and lumber products’ 
as used in this decree shall be deemed to 
refer to all the products manufactured from 
the tree commonly used for building and 
construction purposes, including but not 
limited to boards, planks, dimension timbers, 
shingles, and such fabricated products and 
by-products as millwork, plywood, wall 
board and shredded wood or bark wool 
insulation; the term “other building mate- 


9 


rials” as used in this decree shall: be deemed- 


to refer to other products and materials 
commonly used for building and construc 
tion purposes, including but not limited to 
asphalt; asbestos and other composition 
roofing materials, building paper, wire prod- 
ucts, metal lath, cement, plaster and lime. 


[“Retail Lumber Dealer’ Defined] 


The term “retail lumber dealer” as used 
in this decree shall be deemed to refer to 
all corporations, partnerships and individu- 
als engaged in the business of purchasing, 
procuring, and receiving lumber, lumber 
products, and other building materials from 


Lehman, and Ralph J, Drought. 


manufacturers. and wholesalers for the pur- 
pose of supplying the demand therefor by 
contractors, industrial concerns, and other 
consumers. 


[“Manufacturer’ Defined] 


The term. “manufacturer” as used in this 
decree shall be deemed to refer to the-saw- 
mill, planing-mill, or factory owner who 
manufactures or converts timber into lum- 
ber and lumber products or who manufac- 
tures or fabricates the said building materials 
from. raw. materials. . : 


[“Wholesaler” Defined] 


The term “wholesaler” as used in ‘this 
decree shall be deemed to refer to all cor- 
porations, partnerships or individuals ,en- 
gaged in the business of © purchasing, 
procuring, or ordering lumber, lumber prod- 
ucts and other building materials from the 
manufacturers thereof for sale, shipment, 
and delivery to retail lumber dealers, anv. 
to include all concerns known to the trade 
as wholesalers, jobbers, commission men 
and brokers. 


III 
[Activities Enjoined] 


Each of the defendants, their successors, 
officers, directors, agents and employees, 
and all persons acting under, through, or 
for them, or any. of them, be and they are 
hereby enjoined and restrained from doing 
or attempting to do, or inducing others to 
do, the following acts or practices, or any 
of them: : 


[Price Fixing] 

(a) Formulating, promoting, or participating 
in any plan or program to raise, lower, fix, ad- 
here to or maintain prices of lumber, lumber 
products or other building materials; 


[Determining Uniform Mark-Ups, etc.] 


(b) Formulating, promoting, or participating 
in any plan or program to fix, determine, ad- 
here to or to bring about the use of uniform 
mark-ups, price differentials, allowances, dis- 
counts, or terms and conditions of sale with 
respect to lumber, lumber products or other 
building materials; 


[Distributing Price Lists, etc.] 

(ec) Preparing or distributing any price list, 
or statement of terms or conditions of sales or 
of shipping practices, or any discount sheet, or 
any statement of agreed arbitrary or average 
weights; 
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[s ponsoring Bid Depository] 


(d) Formulating, promoting, operating, spon- 
soring, participating in or carrying out any bid 
depository or other system or program for the 
filing or listing of invoices, bids, or .estimates 
with respect to the present or future sale 
or distribution of lumber, lumber products or 
other building materials, for the purpose or 
with the effect of fixing prices, or allocating 
business, or making available to any competi- 
tor, or representative thereof, such invoices, 
bids, or estimates with respect to the present 
or future sale or distribution of lumber, lumber 
products, or other building materials; 


[Establishing Sales Territories} 


(e) Designating or establishing any geo- 
graphical line or boundary beyond which or 


within which one or more retail lumber dealers | 


shall or shall not sell or shall sell only at 
certain prices or on certain terms or conditions 
of sale; 


[Allocating Markets] 


(f) Formulating, promoting or participating 
in any plan or program for defining, limiting, 
or allocating markets, customers, or orders 
among retail] lumber dealers; 


[Classifying Dealers] 


(g) Classifying or designating certain retail 
lumber dealers as the only dealers entitled to 
purchase or deal in lumber, lumber products, 
or other building materials, or as entitled to 
any preferential treatment, or as dealers to be 
discriminated in favor of, whether such dealers 
shall be termed as ‘“‘ethical,’’ ‘‘recognized,’’ 
members of associations, or otherwise; or 
coercing, compelling, advising, or persuading 
any manufacturer or wholesaler to sell or to 
refrain from selling, or to discriminate in favor 
of or against, or to grant preferential treatment 
to any purchaser or dealer on the basis of any 
such designation or classification. 


[Inducing Legislative or Administrative Adop- 
tion of Grade Marks] 


(h) Advising or recommending or seeking to 
induce public authorities to establish by law or 
administrative regulation any preference or re- 
quirement for the use of lumber which is identi- 
fied by a lumber manufacturers association 
grade mark or by a lumber manufacturers asso- 


ciation inspection certificate, or advising or’ 


recommending or seeking to induce any speci- 
fier or purchaser of lumber to require the ex- 
clusive use of such lumber; provided, that 
nothing herein shall forbid efforts to persuade 
public authorities, specifiers or purchasers to 
give preference to lumber identified by the 
grade marks or inspection certificates of in- 
spection agencies determined by such impartial 
agency as may be established or designated 
with the approval of the Court, to be competent 
and to be rendering an adequate and non-dis- 
criminatory lumber inspection service; 


[Coercing Manufacturers and Wholesalers] 


(i) Formulating, promoting or participating 
in any plan or program to intimidate, coerce, 
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compel, or exert undue pressure upon manufac- 
turers or wholesalers of lumber, lumber prod- 
ucts or other building materials, to sell or to 
refrain from selling, or to discriminate in favor 
of, or against any particular purchaser or pur- 
chasers, or any particular class or classes of 
purchasers; 


[Disseminating Information on Sales, etc.] 

(j) Gathering, compiling, or disseminating 
information or statistics as to the sales, orders, 
shipments, deliveries, inventories, costs or prices 
of retail lumber dealers unless all such infor- 
mation, data and statistics are openly and 
fairly gathered and disseminated; are fairly 
and accurately ascertained from actual past and 
completed transactions; are readily, fully and 
fairly made available to all retail lumber deal- 
ers and the public generally at the time of their 
initial dissemination and by mail upon re- 
quest; and unless such information, data and 
statistics do not consist of mere averages or dis- 
close to competitors information as to the 
amount of sales, orders, shipments, deliveries, 
inventories, costs or prices of any individual 
retail lumber dealer or invoices or data as to 
individual transactions or sales to named cus- 
tomers; 


[Publishing Suggested Future Retail Prices] 


(k) Gathering, publishing or disseminating to 
sellers of lumber, lumber products, or other 
building materials information as to suggested 
future retail prices on lumber, lumber products 
or other building materials; 


[Conducting Meetings] 


(1) Authorizing, sponsoring, or participating 
in any meetings or conferences of any associa- 
tions, or committees or organizations for the 
purpose or with the effect of engaging in any 
of the activities prohibited by this paragraph 


106 Fo 
IV 
[Activities Permitted to Secure Compliance] 


For the purpose of securing compliance 
with' this decree, authorized representatives 
of the Department of Justice, upon the 
written request of the Attorney General or 
an Assistant Attorney General, shall be per- 
mitted access, within the office hours of 
the defendants, and upon reasonable notice, 
to books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or the control of 
the defendants, or any of them, relating to 
any of the matters contained in this decree. 
Any authorized representative of the De- 
partment of Justice, subject to the reason- 
able convenience of the defendants, shall be 
permitted to interview officers or employees 
of defendants without interference, restraint, 
or limitation by defendants; provided, how- 
ever, that any such officer or employee may 
have counsel present at such interview. 
Defendants, upon the written request of the 
Attorney General, shall submit such reports 
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with respect to any of the matters contained 


- in this decree as from time to time may be 
necessary for the purpose of enforcement 
of this decree; provided, however, that the - 


information obtained by the means permit- 
ted in this paragraph shall not be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings in which the United States is a 


V 
[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or vacation of any of 
the provisions thereof, for the enforcement 
of compliance therewith and for the punish- 


Party or as otherwise required by law. ment of violationsithereok! 


{] 56,182] United States of America v. Whitehead Brothers Company, A. J. Miller 
and A. Y. Gregory. 


United States District Court for the Southern District of New York. January 7, 1942. 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act enjoining the defendants from certain activities in restraint of interstate 
‘trade and commerce in a patented product composed in part of bentonite or other clay-like 
material. Among the activities enjoined are restricting the licensing cf foundries or other 
persons desiring to use the product when they agree to pay the standard royalty and 
are not in default; restricting the use of the product in any manner other than by a stand- 
ard license; discrimination in granting of licenses or royalty rates; issuing or benefiting 
from licenses granting rights other than are granted by the standard license; charging 
royalties in excess of those charged on April 7, 1941, or in excess of the stancard royalty; 
granting licenses to producers as producers and not as operators of foundries; bringing 
infringement suits against producers selling bentonite for use in foundries not operated by 
themselves; granting unauthorized licenses through an agent; and auditing the books of 


licensees or agents except by an independent accountant. 


Thurman Arnold, Assistant Attorney General, Samuel S. Isseks and Stanley E. Disney, 
Special Assistants to the Attorney General, and Monroe Karasik, Special Attorney, all of 


Washington, D. C., for the plaintiff. 


Oseas & Pepper, New York City, N. Y., for defendants. 


Before Coxe, District Judge. 
Final Judgment 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
January 7, 1942; all the defendants hav- 
ing appeared and filed their answer to such 
complaint denying the substantive allega- 
tions thereof; all parties hereto by their 
respective attorneys herein having severally 
consented to the entry of this final decree 
herein without trial or adjudication of any 
issue of fact or law herein and without 
admission by any party in respect of any 
such issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 


- judication of any issue of fact or law herein, 


and upon consent of all parties hereto, it 
is hereby 
OrpErED, ADJUDGED AND DEcrEED as follows: 


[Jurisdiction] 


1. That the Court has jurisdiction of the 
subject matter and of all parties hereto; 


that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supple- 
mental thereto. 


[Terms Defined] 


2. As used herein: 

(a) The term “Hanley patent” shall mean 
United States Patent No. 1,657,573. 

(b) The term “Patented composition” 
shall include any combination of sand or 
other mineral matter with bentonite or other 
clay-like material, where the manufacture, 
use or sale of such combination would read 
upon any of the claims of the Hanley patent. 

(c) The term “License” shall apply only 
to licenses issued under the Hanley patent; 
it shall not include the authority to grant 
licenses as set forth hereinafter in paragraph 
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3 (i), but shall include licenses granted 
under such authority. 

(d) The term “Standard royalty payment” 
shall mean the royalty under the Hanley 
patent, which royalty shall be the*same for 
all licensees under that patent. 

(e) ‘The term “Standard license” shall 
mean a license conforming to all the require- 
ments of this judgment, and such’ standard 
license shall be identical in substance for 
all licensees. 


[Activities Enjoined| 


3. Each of the defendants, their succes- 
sors, directors, officers, agents, and employ- 
ees, and all persons acting under, through, 
or-for them or any of them, be, and they 
are hereby enjoined and restrained from do- 
ing, or attempting to do, or inducing others 
to do the following acts, or practices or any 
of them: 


[Restricting Licenses} 


(a) Restricting or hindering the licensing of 
any foundry or other person using or intending 
to use the patented composition, desiring and 
applying for a license and agreeing to pay the 
standard royalty and not in default under 
royalty contracts under the Hanley patent; 


[Otherwise Restricting Use of Product] 


(b) Restricting or hindering in any way or 
manner the use of: the patented composition, 
territorially or otherwise, or as to price, other 
than by the standard license, no matter through 
what agency the license be obtained; 


[Discrimination] 


(c) Discriminating in any manner with re- 
spect to licenses made available to foundries or 
other persons eligible for licenses under the 
provisions. of subparagraph 3(a), swpra, or 
charging a lower royalty rate to, or in any way, 
directly or indirectly, discriminating in favor 
of, or against any licensed foundry or other li- 
censed person with respect to such license. 


[Granting Rights Other Than in Standard 
License] 


(d) Issuing, or benefiting from licenses which 
shall grant rights other than those granted by 
the standard license; 


[Charging Excessive Royalty] 


(e) Charging as the standard royalty pay- 
ment an amount which shall be in excess of the 
royalty charged for the use of the Hanley 
patent on April 7, 1941, plus a charge sufficient 
only to pay for the expenses of the administra- 
tion of a trustee appointed pursuant to the 
provisions of paragraph 5 of this judgment pro- 
vided such trustee be in fact appointed; 


[Charging Other Fees] 


(f) Charging any licensee any fee, in connec- 
tion. with the license, other than the standard 
royalty payment; 


1 56,182 


[Licensing of Producers] 
(g) Granting licenses to producers of ben- 


tonite as producers of bentonite and not as op- 
erators of foundries; 


[Infringement Suits Against. Producers] 

(h) Suing any producer of bentonite for con- 
tributory infringement, or otherwise enforcing 
claims against any producer of bentonite based 
on a charge of contributory infringement, where 
the contributory infringement charged consists 
only of the sale of bentonite by any producer 
thereof for use in a foundry not operated by 
the particular producer; 


[Licensing by Agent] 

(i) Adopting any method by which any agent 
is authorized to grant licenses to foundries un- 
less (1) said licenses are identical in substance 
to the licenses given direct to foundries, in ac- 
cordance with the provisions of this paragraph 
3, and (2) in addition, in the event that any 
producer of bentonite’ is authorized to grant 
licenses, the privilege of granting such licenses 
is given without charge to every. producer of 
bentonite who makes application therefor and 
is not in default under his agency contract. 


[Auditing Books of Licensees] 

(j) Auditing the books of any licensee or of 
any agent appointed pursuant to paragraph 3(i) 
hereof except by an independent and outside 
accéuntant who will report no information 
other than the amount of royalties due and pay- 
able under the Hanley patent. 


[Copies of Licenses to Be Filed] 


4. A copy of. each and every form of 
license issued in accordance ‘with the terms 
of this decree shall be filed with the Anti- 
trust Division of the Department of Justice, 
Washington, D.-C., within ten. (10). days 
of the issuance thereof. The failure of the 
Attorney General of the United States or 
the. Assistant .Attorney General in charge 
of the Anti-trust Division to take any action 
following the receipt of any such copy shall 
not. be construed .as an approval of the 
contents of such license, and shall not-in any 
way’ be construed as a bar to, or defense 
against, any action or proceeding, civil or 
criminal, brought by the United States. 


[Appointment of Trustee] 


5. Upon request of the Attorney General 
at any time before the expiration of the’ 
Hanley patent, or at the option of White- 
head Brothers» Company, the defendants 
shall cause the Hanley patent to be trans- 
ferred to a trustee to be appointed. by this 
court from a panel of three names submit- 
ted to this court. by the Attorney General 
of the United States or the Assistant Attor- 
ney General of the United States in charge 
of the Anti-trust Division; said trustee shall 
issue licenses in accordance with the provi- 
sions of paragraph 3 and shall not do any 
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act forbidden by said paragraph, and shall 
exercise all the rights and powers of’ an 
owner of said patent except the right to 


sell, encumber or otherwise dispose of said ° 


patent; upon the death, resignation, removal 
or refusal to act of said trustee this court 
shall appoint. a.successor trustee. 


6... The trustee) shall give bond in such 
amount as the Court. shall fix, He shall 
serve upon the Department of. Justice and 
Whitehead Brothers Company and file an 
annual accounting, his application for allow- 
ances, a budget of estimated expenses for 
the coming year and a statement of the 
amount of the’ proposed ‘standard royalty 
payment for the coming year: Unless the 
Court, for cause shown, shall direct other- 
wise, the amount so stated shall be the 
standard royalty charge for the following 
year. Upon the expiration of the Hanley 
patent the trustee shall file his final account 
and application for allowances, and after 
payment or providing for payment of all 
outstanding obligations, as. the; Court shall 
direct, shall pay.any-balance remaining to 
Whitehead Brothers. Company. The trustee 
shall. continue to: hold the Hanley: Patent 
until its° expiration or until the trusteeship 
is vacated by order’of the ‘Court on ‘motion 
by any of the parties to this decree. 


[Activities Permitted to Secure Compliance] 


7. For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable notice 
to the defendants made to the principal office 


of the defendants, be permitted (1) access, 


during the office hours of the defendants, 
to all books; ledgers, accounts, correspond- 
ence, memoranda and other records and 
documents in the possession or under the 
control of the defendants, relating to any 
matters contained. in this. decree; (2) sub- 
ject to.the reasonable convenience ‘of the 
defendants and without restraint or inter- 
ference from them, to interview officers or 
employees of the defendants, who may have 
counsel present, regarding any such matters, 
and (3) the defendants, on such request, 
shall submit such reports in respect of any 
such matters as may from time to’ time be 
reasonably necessary for the proper enforce- 
ment of this decree; provided; however, that 
information obtained by the means permit- 
ted in this paragraph shall not be divulged 
by any representative of the-Department of 
Justice-to-any person other than a duly au- 
thorized representative of the Department 
of Justice except in the course of legal. pro- 
ceedings for the purpose of securing: com- 
pliance with this decree in which the United 


‘States is a party or as otherwise required by 


law. 


[Retention of Jurisdiction] 


8. Jurisdiction of this. cause is hereby re- 
tained for the purpose of enabling any, of 
the parties to this decree,.or the. trustee, 
whose appointment. is, authorized by. para- 
graph 5, supra, to apply to the Court at any 
time for such further orders or directions 
as may be necessary or appropriate for 
the construction of or the carrying out of 
this decree; for the modification thereof, for 
the enforcement of compliance therewith, or 
for the punishment of violations thereof. 


[] 56,183] United States of America v. Brooker Engineering Company, Fife-Pearce 


Electric Company, W. D. Gale, Inc., Gray Electric Company, Inc., Hatzel & Buehler, Inc., 
Kuehne Electric Company, Inc., Long Electric Company, Inc., McCleary-Harmon Com- 
pany, The Pierce Company, Inc., Southeastern Electric Company, Inc., Turner Engineering: 
Company, The Detroit Electrical Contractors Association, Local Number 58, International 
Brotherhood of Electrical Workers, Murry L. Ansel, Marinus C. Brand, Lester F. Brooker, 
E. D. Brown, Frank Caccia, Lloyd J. Coons, Harry B. Fife, W. D. Gale, F. M. Georgi, 
Frank M; Hydon, John H. Kuehne, B. M. Long, F. J. O’Toole, Marshal G. Pearce, 
Charles D. Pierce, C. O. Reckard and Waldso Turner. 


United States District Court for the Eastern District of Michigan, Southern Division. 
Civil Action No. 3146. . January 7, 1942. 


Upon consent of all parties a decree is entered in proceedings under the Sherman Anti- 
Trust Act, restraining the defendants from combining and conspiring to restrain interstate 
trade and commerce in electrical contracting work. Among the activities enjoined are 
collusive bidding, allocation of contracts by collusive selection of the low bidder, persuading 
prospective customers not to award contracts to contractors outside the Detroit area, 
refusing or threatening to refuse union labor to outside contractors, slowing down ‘work by 
express orders, and giving or receiving consideration to violate the law.’ 


John C. Lehr, U. S: District Attorney, Detroit, Mich.; Thurman Arnold, Assistant 
Attorney General, and Allen A. Dobey, Special Assistant Attorney General, Washington, 
D. C., for the Plaintiff. 
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Richard J. Sullivan, Edward N. Barnard, and Frank W. Donovan, Detroit, Mich.. 
and Brud, Abbot & Morgan, New York City, for the Defendants. 


Before O’Brien, District Judge. 


-Final Decree j 

The complainant, United States ot Amer- 
ica, having filed its complaint herein on 
January 7th, 1942; all the defendants having 
appeared and severally filed their answers to 
such complaint denying the substantive alle- 
gations thereof; all parties hereto by their 
respective attorneys herein having severally 
consented to the entry of this final decree 
herein without trial or adjudication of any 
issue of fact or law herein and without ad- 
mission by any party in respect of.any such 
issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or adjudi- 
cation of any issue of fact or law.herein, and 
upon consent of all parties hereto, it is hereby 
ORDERED, ADJUDGED, AND DECREED AS FOLLOWS: 


[Jurisdiction] 


(1) That the Court has jurisdiction of the 
subject matter and of all parties hereto; that 
the complaint states a cause of action against 
the defendants under the Act of Congress of 
July 2, 1890, entitled, “An Act to Protect 
Trade and Commerce Against Unlawful Re- 
straints and Monopolies,” and the acts 
amendatory thereof and supplemental thereto. 


[Injunction] 


(2) That the defendants and each of them 
and each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 
behalf of the defendants or any of them are 
hereby perpetually enjoined and restrained 
from forming, participating in, maintaining, 
or extending, directly or indirectly, any com- 
bination or conspiracy to restrain interstate 
trade or commerce as alleged in the com- 
plaint by doing, performing, agreeing upon, 
entering upon, or carrying out any of the 
acts or things hereinafter prohibited. 


[Activities Enjoined] 


(3) That the defendant, Detroit Electrical 
Contractors Association and each and all 
of its officer., agents, servants and employees 
and the defendant electrical contractors and 
each and all of their respective officers, 
directors, agents, servants, and employees, 
and all persons acting or claiming to act on 
behalf of the defendants or any of them-be 
and they hereby are perpetually enjoined 
and restrained from agreeing, combining, or 
conspiring among themselves or any of 
them or with any electrical contractor or 
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with the defendant Local Number 58, Inter- 
national Brotherhood of Electrical Workers, 
or with any other labor union or with any 
officer, agent or employee of said labor union 
or of any other labor union: 


[Collusive Bidding] 


(a) To establish collusive or non-competitive 
bids or estimates for contracts for the installa- 
tion, alteration or repair of electrical systems; 


[Allocation of Contracts] 


(b) To allocate among themselves contracts 
for the installation, alteration or repair of elec- 
trical systems; 


[Restraint of Work] 


(c) To restrain electrical contractors from 
engaging in the installation, alteration or repair 
of electrical systems; 


[Dwision of Profits] 

(d) To divide the profits resulting from the 
installation, alteration, or repair of electrical 
systems among electrical contractors not actu- 
ally engaged in jointly installing, altering or 
repairing said electrical systems; 


(Prevention of Bidding] 
(e) To pay any electrical contractor to re- 
frain from bidding or to give any consideration 
of any character for such purpose; 


[Discrimination] 

(f) To refuse to do business with, or to 
threaten to refuse to do business with, any 
manufacturer, jobber or any distributor or any 
other~person, or to discriminate as to terms on 
which business will be transacted with such 
manufacturer, jobber, distributor, or person; 


[Prevention of Labor Agreement] 


(g) To prevent the defendant Local Number 
58, International Brotherhood of Electrical 
Workers, or any officer, agent, or employee 
thereof including defendant Union officers, from 
negotiating a labor agreement directly with any 
electrical contractor; 


[Refusal to Install Equipment] 

(h) To refuse to install or threaten to refuse 
to install the electrical equipment of any manu- 
facturer, distributor, or jobber because he sells 
or has sold electrical equipment to any particu- 
lar person, firm or corporation; 


[Refusal to Buy] 


(i) To refuse to buy from any manufacturer, 
distributor, or jobber of electrical equipment 
because he sells or has sold electrical equipment 
to any particular person, firm, or corporation; 


[Bidding with Standard Cost Formulae] 
(j) To refrain from submitting bids or esti- 
mates or undertaking contracts for the installa- 
tion or alteration or repair of electrical systems 
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‘except at prices that include all or stipulated 


items of cost for materials and labor plus a 
stipulated overhead or except in accordance 
with a standard cost fermula or standard per- 
centage for overhead provision; ; 


[Refraining from Submitting Bids] 
(k) To refrain from submitting bids or esti- 
mates or undertaking contracts for the installa- 
tion or alteration of electrical systems; 


{Refraining from Accepting Price Concessions] 

() To refrain from soliciting or accepting 
legal price concessions on purchases of electrical 
equipment; a 

[Examination of Estimates] | 

(m) To permit estimates or job costs of indi- 
vidual defendant. electrical contractors to be 
examined by any representative or representa- 
tives of the defendant Detroit Electrical Con- 
tractors Association; or by any person or per- 
sons whatsoever outside of the _ individual 
defendant electrical contractor’s own organiza- 
tion except in the course of the negotiation of a 
labor agreement; 


[Slowing Down Work] 

(n) To persuade or coerce, or to cause to be 
persuaded or coerced, directly or indirectly, the 
members of: Local Number 58 when working for 
any electrical contractor to slow down the rate 
of speed at which such members of Local Num- 
ber 58 normally work; 


[Gifts to Union] 


(o) To give the defendant Local Number 58, 
any of its officers, agents, employees, or mem- 
bers, any sum of money or any property what- 
soever, tangible or intangible, other than wages 
for electrical work actually performed; or such 
contributions, otherwise lawful, for legitimate 
purposes which do not have the purpose or 
effect of violating the provisions of this para- 
graph 3; : 


[Threats Against Competitive Bidders] 


(p) To threaten persons, firms, or corpora- 
tions engaged in the installation,, alteration or 
repair of electrical systems, who submit com- 
petitive bids or estimates, or who refuse to 
withdraw competitive bids or estimates already 
submitted on prospective contracts for the 
installation, alteration, or repair of electrical 
systems, or persuading persons, firms, or cor- 
porations engaged in the installation, altera- 
tion, or repair of electrical systems to refrain 
from submitting competitive bids or estimates, 
or to persuade persons, firms, or corporations 
engaged in the installation, alteration, or re- 
pair of electrical systems to withdraw competi- 
tive bids or estimates already submitted on 
prospective contracts, for the installation, al- 
teration or repair of electrical systems; 


[Influencing Union] 

(q) To influence Local Number 58, any of its 
officers, agents, employees, or members, to dis- 
courage or to prevent persons, firms, or cor- 
porations from engaging in the installation, 
alteration, or repair of electrical systems; 


[Supplying Information] 
(r) To supply Local Number 58, any of its 


officers, agents, employees, or members with 
information as to the activities or policies of 
any person, firm, or corporation when such 
information is designed to encourage Local 
Number 58, any of its officers, agents, em- 
ployees, or members to discriminate against 
such person, firm, or corporation because of 
such activities or policies. 


[Other Activities Enjoined] 


(4) That the defendant Detroit Electrical 
Contractors Association, its officers, agents, 


servants, and employees, and all persons act- 


ing or claiming to act on its behalf, and the 
defendant Electrical Contractors, their re- 
spective officers, agents, servants, employees, 
and all persons acting or claiming to act on 
their behalf are hereby perpetually enjoined 
and restrained from: 


‘(Restraining Work] 


(a) Restraining electrical contractors from 
engaging in the installation, alteration, or re- 


-pair of electrical systems; 


[Payments to Refrain from Bidding] 


(b) Paying any electrical contractor to re- 
frain from bidding or giving any consideration 
of any character for such purpose; 


[Discriminatory Refusal to Deal} 


(c) Refusing to do business with any manu- 
facturer, jobber, or distributor, or any other 
person, or to discriminate as to terms on which 
business will be transacted with such manu- 
facturer, jobber, or distributor or other person, 
where the purpose and the effect of such re- 
fusal is to cause such manufacturer, jobber, or 
distributor, or other person not to do business 
with any other electrical contractor; 


[Refusal to Install Equipment] 


(d) Refusing to install or threatening to re- 
fuse to install electrical equipment of any 
manufacturer, distributor, or jobber because he 
sells or has sold electrical equipment to any 
particular person, firm or corporation; 


[Refusal to Buy] 


(e) Refusing to buy from any manufacturer, 
distributor, or jobber of electrical equipment 
because he sells or has sold electrical equipment 
to any particular person, firm, or corporation; 


[Threats Against Competitive Bidders] 

(f) Threatening persons, firms, or corpora- 
tions engaged in the installation, alteration or 
repair of electrical systems, who submit com- 
petitive bids or estimates, or who refuse to 
withdraw competitive bids or estimates already 
submitted on prospective contracts for the 
installation, alteration, or repair of electrical 
systems, or persuading persons, firms, or cor- 
porations engaged in the installation, alteration, 
or repair of electrical systems to refrain from 
submitting competitive bids or estimates, or 
persuading persons, firms, or corporations en- 
gaged in the installation, alteration, or repair 
of electrical systems to withdraw competitive 
bids or estimates already submitted on prospec- 
tive contracts, for the installation, alteration or 
repair of electrical systems; 
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[Influencing Union] 

(g) Influencing Local Number 58, any of its 
officers, agents, employees, or members to dis- 
courage or to prevent persons, firms or cor- 
porations from engaging in the installation, 
alteration, or repair of electrical systems. 


[Union Enjoined] 


(5) That the defendant Local Number 58, 
International Brotherhood of Electrical 
Workers, its officers, agents,.or employees, 
including the defendant union officers, and all 
persons acting or claiming to act on its be- 
half be and they hereby are perpetually 
enjoined and restrained and prohibited from 
agreeing, combining or conspiring with the 
defendant Detroit Electrical Contractors 
Association or the defendant electrical con- 
tractors, their officers, agents, or employees, 
or any of them, or with any electrical con- 
tractor whatsoever or-its officers, agents or 
employees: 


[Allocation of Contracts] 


(a) To allocate among electrical contractors 
contracts for the installation, alteration, or re- 
pair of electrical systems; 


[Restraining Work] 


(b) To restrain electrical contractors from 
engag'ng in the installation, alteration, or re- 
pair of electrical systems; i 


[Restraint Against Award of Contracts] 


(c) To persuad2, coerce or restrain any per- 
son, partnership or corporation from awarding 
contracts for the installation, alteration or re- 
pair of: electrical systems to any person, firm, 
or corporation; 


[Slowimg Down Work] 


(d) To persuade or coerce the members of 
said Local Number 58 when working for any 
electrical contractor to slow down the rate of 
speed at which such members of Local Number 
58 normally work; 


[Threats against Competitive Bidders] 


(e) To threaten persons, firms, or corpora- 
tions engaged in the installation, alteration or 
repair of electrical systems, who submit com- 
petitive bids or estimates, or who refuse to 
withdraw competitive bids or estimates already 
submitted on prospective contracts for the in- 
stallation, alteration, or repair of electrical 
systems, or persuading persons, firms, or cor- 
porations engaged in the installation, altera- 
tion, or repair of electrical sy-tems to refrain 
from submitting competitive bids or estimates, 
or persuading persons, firms or corporations 
engaged in the installation, alteration, or re- 
pair of electrical systems to withdraw com- 
petitive bids or estimates already submitted 
on prospective contracts, for the installation, 
alteration or repair of electrical systems; 


[Wrongful Use of Union Influence] 


(f).To. use the influence of the defendant 
union to. discourage or prevent persons, firms 
or corporations from engaging in the installa- 
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tion, alteration or repair of electrical systems; 


- [Receiving Gifts] 

(g) To demand or receive from any person, 
firm, or corporation engaged as an employer 
in the installation, alteration or repair of elec- 
trical systems any sum of money or any prop- 
erty whatsoever, tangible or intangible, other 
than wages for electrical work actually per- 
formed; or such contributions, otherwise law- 
ful, for legitimate purposes which do not have 
the purpose or effect of violating the provisions 
of this paragraph 5. 

[Discrimination] 


(h) To prevent any person, firm, or .corpo- 
ration engaged in the installation, alteration, 
or repair of electrical systems from securing 
union labor from Local Number 58, or to re- 
quire said person, firm, or corporation to agree 
to higher wages, shorter hours, or better work- 
ing conditions than are required of the defend- 
ant electrical contractors; 


[Labor Agreements] 


(i) To refrain from the negotiation of a labor 
agreement directly with any electrical con- 
tractor; 


[Refusal to Install Equipment] 


(j) To refuse to install or threaten to refuse 
to install the electrical equipment of any manu- 
facturer, distributor, or jobber because he sells 
or has sold electrical equipment to any par- 
ticular person, firm, or corporation; 


[Coercion against Competitive Bidding] 

(k) To coerce or to persuade persons, firms, 
or corporations engaged in the installation, al- 
teration, or repair of electrical systems to re- 
frain from submitting bids except at prices that 
include all or stipulated items of cost for ma- 
terials and labor plus a stipulated overhead or 
except in accordance with a standard cost 
formula or standard percentage for overhead 
provision ; 

(1), To. coerce or to persuade persons; ‘firms, 
or corporations engaged in the installation, al- 
teration, or. repair of electrical systems to re- 
frain from submitting bids or estimates that 
have not previously been examined by a repre- 
sentative or. representatives of the defendant 
Detroit, Electrical Contractors Association or by 
any, person or persons whatsoever outside of 
the individual electrical contractor’s own. or- 
ganization. 


[Collusive Bidding] 


(6) That the defendant Local Number 58, 
International Brotherhood of Electrical 
Workers, its officers, agents or employees, 
including the defendant. union officers, and 
all persons acting or claiming to act on its 
behalf be and they hereby are perpetually 
enjoyed and restrained and prohibited from 
agreeing, combining or conspiring with the 
defendant Electrical Contractors Associa- 
tion or the defendant Electrical Contractors, 
their officers, agents or employees, or any — 
of them, or with any electrical contractor 
whatsoever, or its officers; agents or em- 
ployees, or with any other labor union, its 
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officers, agents or employees, to establish 
collusive or non-competitive bids or esti- 
mates for contracts for ‘the installation, 
alteration or repair of electrical systems, 


[Fixing Prices] 


(7) That the defendants and each of them 
and each and all of their respective officers, 
directors, agents, servants, and employees, 


and all persons acting ‘or claiming to act 


on behalf of the defendants or any of them 
are hereby perpetually enjoined and re- 
strained from meeting together or other- 
wise communicating with one another for 
the purpose of discussing the fixing of prices 
(not including wages), the allocation of elec- 
trical contracts, the establishment of quotas, 
or for the purpose of consummating any of 
the acts enjoined by this decree. 


[Effect on Successors} 


(8). That the terms of this, decree. shall 
be binding upon, and shall extend to, each 
and every one of the successors in interest 
of any and all of the defendants herein, and 


-to any and all corporations, partnerships, 


associations or individuals who may acquire 
the ownership, or: control, directly or indi- 
rectly, of the property, business. or assets of 
the defendants or any of them whether by 
purchase, merger, consolidation, reorganiza- 
tion or otherwise. 


[Examination of Records] 


(9). -That for the purpose of securing com- 
pliance with this: decree and for no other 
purpose, duly authorized representatives of 


the Department of Justice shall, on the writ-, 


ten request of the Attorney Genefal, or the 
Assistant Attorney General in charge of the 


Antitrust Division, and on reasonable notice . 


to the defendants made to the principal office 
of the defendants, be permitted (a) access, 
during the office hours of ‘the defendants, 
to all books, ledgers, accounts, correspond- 
ence, memoranda, and other records and 
documents in the possession or under the 
control of the defendants, relating to any of 
the matters contained in this decree, (b) sub- 
ject. to the reasonable convenience: of the 
defendants and ,without. restraint: or. inter- 
ference from them subject to any. legally 
recognized privilege, to interview. officers or 
employees of the defendants, who. may have 
counsel present, regarding any such matters; 
and the defendants,:.on such request,. shall 
submit such reports in respect, of any. such 
matters as may from time.to time be-rea- 
sonably necessary for the proper enforce- 
ment of this decree; provided, however, that 
information obtained by the means permitted 
in this paragraph shall not be divulged by 
any representative of the. Department of 
Justice to any. person other than a duly au- 


thorized representative of the Department 


of Justice except in the course of legal pro- 
ceedings in which the United: States. shall 
be a party and which shall have for their 
purpose the enforcement of this decree or 
as otherwise required by law. 


[Retention of Jurisdiction] 


(10) That jurisdiction of this ‘cause is 
retained for the purpose of enabling any of 
parties to this decree to apply to the Court 
at any time for such further orders and direc- 
tions as may be necessary or appropriate for 
the construction: or carrying out of this 
decree, for the modification or termination 
of any of the provisions thereof for the en- 
forcement of compliance therewith and for 
the punishment of violations thereof. 

That this decree shall become effective 
upon date of entry hereof. 
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[f] 56,184]. United States of America v. Wrightwood Dairy Company. Wrightwood 
Dairy Company v. United States of America. 


Supreme Court of the United States. Nos. 744, 783. October Term, 1941. February 
2, 1942. : ; 


On writs of certiorari to the United States Circuit Court of Appeals for the Seventh 
Circuit: é' 

The power of the Federal Government, as exercised under the Agricultural, Mar- 
keting Agreement Act of 1937, to regulate the price of milk moving interstate into a 
particular marketing area extends to such control over intrastate transactions within the 
marketing area as is necessary and appropriate to make the regulation of the interstate 
commerce effective, and it includes authority to make like regulations for the marketing 
of intrastate milk whose sale and competition with the interstate milk affects its price 
structure so as in turn to affect adversely the Congressional regulation. Congressional 
regulation of intrastate products under such circumstances is a constitutional exercise 
of the commerce power. 


. Charles Fahy, Solicitor General, Thurman Arnold, Assistant Attorney General, S. L. 
Yost and Robert L. Stern, Special Assistants to the Attorney General, and Margaret H. 
Brass, Special Attorney, for the United States. 


Alvin E. Stein, Chicago, Ill., for Wrightwood Dairy Company. 


Mr. Chief Justice Stone delivered the 


[Statutory Provision for Milk Regulation] 
opinion of the Court. 


Section 8c of the Act authorizes the Sec- 
retary of Agriculture to issue marketing 
orders fixing minimum prices to be paid to 


[Questions] 5 
The principal questions for our decision 


are whether certain price regulation by the 
Secretary of Agriculture of milk produced 
and sold intrastate is authorized by the 
provisions of the Agricultural Marketing 
Agreement Act of June 3, 1937, 50 Stat. 246, 
7.U.S. C. § 608e, and is a permissible regu- 
lation under the commerce clause of the 
Constitution. 
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producers of milk and certain other com- 
modities. Paragraph 1 of the section pro- 
vides that orders of the Secretary 


“shall regulate in the manner hereinafter in 
this section provided, only such handling of 
such agricultural commodity or product thereof, 
as is in the current of interstate or foreign com- 
merce, or which directly burdens. obstructs, or 
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affects, interstate or foreign commerce in such 
commodity or product thereof.’’ 


[Facts] 


The United States sought in the present 
suit a decree directing respondent to comply 
with the Secretary’s Order No. 41, of 
August 28, 1939, regulating the handling of 
milk in the “Chicago, Illinois, marketing 
area.” Respondent is a handler'in that area 
of milk which it purchases from producers 
in Illinois. The order, which is of the type 
described in the opinion.ef this Court in 
United States v. Rock Royal Cooperative, Inc., 
307 U. S. 533, 551-555, is by its terms appli- 
cable to respondent and purports to carry 
out the statutory scheme for regulating the 
price of milk paid to producers, considered 
in the opinion in that case. By the order 
the Secretary found that all milk produced 
for sale in the marketing area “is handled 
in the current of interstate commerce, or 
so as directly to burden, obstruct or affect 
interstate commerce in milk or its products 
. . ., and directed that it apply to such 
“handling of milk” in the marketing area 
“as is in the current of interstate commerce 
or which directly burdens, obstructs, or 
affects interstate commerce”. 


[Terms of Order] 


The order, as provided by the statute, 
§ 8e(5), classifies milk according to its uses, 
and establishes a formula for determining 
the minimum price to be paid to producers 
for each class of milk. It prescribes the 
method of determining the value of milk 
received from producers by each handler 
during each month. 
ment of a uniform unit price to producers, 
computed by dividing the total value of 
milk reported by all handlers in the mar- 
keting area by the total quantity of such 
milk, with deductions of certain amounts 
to provide a cash balance in a “producer 
settlement fund”. The handler is required 
to pay producers the uniform price, subject 
to butterfat and location differentials. But 
he is also required to pay into the settlement 
fund, or permitted to withdraw from it, as 
the case may be, certain amounts, depending 
on whether the total value of the milk used 
by him is greater, or less, respectively, than 
his total payments to producers at the uni- 
form price. The amounts withdrawn from 
the settlement fund by handlers are required 
to be used to bring the price received by 
certain producers up to the uniform price 
set in the order, where, because of the pur- 
pose for which the handler has sold it, the 
value of their milk is less than the uniform 
price. Handlers are required to make re- 
ports to the’ Administrator containing in- 
formation necessary for the execution of the 


It requires the pay-— 


order and to bear the expense of admin- 
istering it. 


[Dairy Company’s Contention] 


Respondent’s answer in the District Court 
sets up that its business is entirely intrastate 
and that in consequence the statute does not 
and under the commerce clause can not 
constitutionally apply to it. The answer 
also sets up additional grounds, which need 
not now be considered, for respondent’s 
contention that the order is invalid, and by 
way of counterclaim prays that the United 
States and its officers and agents be en- 
joined from enforcing the order. The court 
found that respondent -had not complied 
with the order; that in the course of its 
business it purchases milk from producers 
within the State of Illinois, processes the 
milk and sells it in the state “in competition 
with the milk of other handlers in the area”; 
that none of respondent’s milk is physically 
intermingled with that which has crossed 
state lines; and that prior to the order 60 
per cent of the milk sold in the marketing 
area was produced in Illinois and 40 per 
cent in neighboring states, and that at the 
time of the findings “over 60 per cent” was 
produced in Illinois. The record shows that 
“approximately 40%” comes from without 
the state. 


[Trial Court's Holding} 


The court held that “the order was issued 
by the Secretary in full compliance with the 
law. All conditions precedent to the effec- 
tiveness of said order have occurred”, but 
that the business of the defendant “was not 
in the current of interstate . com- 
merce and did not directly burden, obstruct 
or affect interstate . commerce in 
milk marketed within the Chicago, Illinois, 
marketing area.” It accordingly decreed 
that the complaint be dismissed and grant- 
ed the injunction prayed by in the counter- 
claim. 


[Basis of Lower Appellate Court’s A firmance 
of Trial Court] 


The Circuit Court of Appeals affirmed, 
123 F. 2d 100, on the sole ground that Con- 
gress is without authority under the 
commerce clause to regulate intrastate 
transactions in milk which affect interstate 
commerce through competition only. It 
recognized that respondent’s milk is sold in 
competition with other milk moving inter- 
state; that the “milk problem is a serious 
and apparently for the most effective con- 
trol requires unified regulations”, and that 
if respondent is not subject to the present 
regulations “it may well be that the effective 
sanction of the order will wither before the 
force of competition, t!:e morale of the mar- 
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ket will disintegrate, and this attempted _ 


solution of the problem by the National 
Government will fail.” But it concluded 
that there is a hiatus between the consti- 
tutional power of state and-nation which 
precludes any solution of the problem by 
Congressional legislation. 


[Power of Congress to Regulate] 


We think there is no such hiatus. Con- 
gress plainly has power to regulate the price 
of milk distributed through the medium of 
interstate commerce. United States v. Rock 
‘Royal Cooperative, Inc., supra, and it pos- 
sesses every power needed to make that 
regulation effective. The commerce power 
is not confined in its exercise to the regu- 
lation of commerce among the states. It 
extends to those activities intrastate which 
so affect interstate commerce, or the exer- 
tion of the power of Congress over it, as 
to make regulation of them appropriate 
means to the attainment of a legitimate end, 
the effective execution of the granted power 
to regulate interstate commerce. See 
McCulloch v. Maryland, 4 Wheat. 316, 321; 
United States v. Ferger, 250 U. S. 199; Con- 
solidated Edison Co. v. National Labor Rela- 
tions Board, 305 U. S. 197, 221; United States 
v. Darby, 312 U. S. 100, 118-19. The power 
of Congress over interstate commerce is 
plenary and complete in itself, may be 
exercised to its utmost extent, and acknowl- 
edges no limitations other than are pre- 
scribed in the Constitution. Gibbons v. 
Ogden, 9 Wheat. 1, 196. It follows that no 
form of state activity can constitutionally 
thwart the regulatory power granted by the 
commerce clause to Congress. Hence the 
reach of that power extends to those intra- 
state activities which in a substantial way. 
interfere with or obstruct the exercise of the 
granted power. 


[Examples of Congressional Regulation] 


Familiar examples are the Congressional 
power over commodities inextricably com- 
mingled, some of which are moving inter- 
state and some intrastate, see United: States 
v. New York Central R. R. Co., 272 U. S. 
457, 464; the power to regulate safety appli- 
ances on railroad cars, whether moving 
interstate or intrastate, Southern Ry. Co. v. 
United States, 222 U. S. 20; the power to 
control intrastate rates of a common carrier 
which affect adversely federal regulation of 
the performance of its functions as an inter- 
state carrier, Shreveport case, 234 U. S. 342; 
Railroad Commission of Wisconsin v. Chi- 
cago, B. & Q. R. R. Co., 257 U. S. 563; the 
regulation by the Tobacco Inspection Act 
of tobacco produced intrastate and destined 
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to consumers within the state as well as- 
without, Currin v. Wallace, 306 US, 1; the 
regulation of both interstate and intrastate 
marketing of tobacco under the Agricultural 
Adjustment Act, Mulford v. Smith, 307 U. S. 
38, 47; and see cases collected and discussed 
in United States v. Darby, 312 U. S. 100, 
118-125. 

Competitive practices which are wholly 
intrastate may be reached by the Sherman 
Act because of their injurious effect on 
interstate commerce. Northern Securities 
Company v. United States, 193 U. S. 197; 
Swift & Co. v. United States, 196 U. S. 375; 
United States v. Patten, 226 U. S. 525; Coro- 
nado Coal Co. v. United Mine Workers, 268 
U. S. 295; Local 167 v. United States, 291 
U. S. 293; Stevens Co. v. Foster & Kleiser 
Co., 311 U. S. 255. So too the marketing 
of a local product in competition with that 
of a like commodity moving interstate may 
so interfere with interstate commerce or its 
regulation as to afford a basis for Congres- 
sional regulation of the intrastate activity. 
It is the effect upon the interstate commerce 
or its regulation, regardless of the particular 
form which the competition may take, 
which is the test of federal power. Cf. 
Shreveport Case, supra; Railroad Commission 
of Wisconsin v. Chicago, B. & Q. R. R. Co., 
supra; National Labor Relations Board v, 
Jones & Laughlin Corp.,; 301 U. S. 1, 36-43; 
United States v. Darby, supra, 122. 


{Effect of Intrastate Marketing on Interstate 
Price Regulation] 


As the court below recognized, and as 
seems not to be disputed, the marketing of 
intrastate milk which competes with that 
shipped interstate would tend seriously to 
break down price regulation of the latter. 
Under the conditions prevailing in the milk 
industry, as the record shows, the unregu- 
lated sale of the intrastate milk tends to 
reduce the sales price received by handlers 
and the amount which they in turn pay to 
producers. Study of the order which we 
have summarized makes clear that the un- 
regulated handler selling fluid milk can pay 
producers substantially less than the mini- 
mum price set in the order for milk of that 
class, and yet pay as much as, or more’ 
than, the “uniform price” prescribed by the 
regulatory scheme for all producers, which 
is based upon the average price for the sev- 
eral classes of milk combined. Such a 
handler would have an advantage over 
others in the sale of the class of milk in 
which he principally deals, and could force 
his competitors dealing in interstate milk to 
surrender the market or seek to reduce 
prices to producers in order to retain it. 
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[Congressional Power to Regulate Intrastate 
Activities Measured by Their Effect 
on Interstate Commerce] 


It is no answer to suggest, as does re- 
spondent, that the federal power to regulate 
intrastate transactions is limited to those 
who are engaged also in interstate com- 
merce. The injury, and hence the power, 
does not depend upon the fortuitous circum- 
stance that the particular person conducting 
the intrastate activities is, or is not, also 
engaged in interstate commerce. See Cli- 
cago Board of Trade v. Olsen, 262 U. S. 1; 
Stevens v. Foster & Kleiser Co., supra. It 
is the effect upon interstate commerce or 
upon the exercise of the power to regulate 


it, not the source of the injury which is the - 


criterion of Congressional power. Second 
Employers’ Liability cases, 223 U. S. 1, 51. 
We conclude that the national power to 
regulate the price of milk moving interstate 
into the Chicago, Illinois, marketing area, 
extends to such control over intrastate 
transactions there as is necessary and appro- 
priate to make the regulation of the inter- 
state commerce effective; and that it includes 
authority to make like regulations for the 
marketing of intrastate milk whose sale and 
competition with the interstate milk affects 
its price structure so as in turn to affect 
adversely the Congressional regulation. 


[Congressional Exercise of Authority] 


We turn to the question whether Con- 
gress has exercised that authority by § 8c(1). 
Respondent argues that Congress, in en- 
acting it, did not intend to exercise its 
full power over commerce, and that read 


in the light of its legislative history the, 


section does not authorize the regulation 
of competing intrastate milk. In terms 
the statute speaks of the handling of prod- 
ucts “in the current of interstate commerce.” 
or “which directly burdens, obstructs, or 
affects interstate commerce.” The argu- 
ment is that the word “directly” in the 
statute is restrictive, evidencing an inten- 
tion to exercise less than the full authority 
possessed by Congress, and a purpose not 


to extend that authority to the regulation: 


of local proflucts which affect the interstate 
commodities and their regulation only by 
competing with them. 


[Legislative History of Agricultural Adjust- 
ment Act] 


In support of this contention respondent 
points to the precursor of the present stat- 
ute, the Agricultural Adjustment Act of 
1933, 48 Stat. 31, 35, as amended by 48 Stat. 
528, which contains provisions omitted from 
the present statute, specifically authorizing 
certain regulation of products “in competi- 
tion with” those in interstate commerce. 


Section 8(2) of the 1933 Act, as amendea, 
authorized the Secretary to enter into mar- 
keting agreements with those “engaged in 
the handling of any agricultural commodity 
or product thereof, in the current of or in 
competition with, or so as to burden, ob- 
struct, or in any way affect, interstate or 
foreign commerce”. And §8(3) provided 
for the issuing of licenses to those engaged 
“in handling, in the current of interstate or 
foreign commerce, of any agricultural com- 
modity or product thereof, or any com- 
peting commodity or product thereof.” In 
the 1935 amendments to the Agricultural 
Adjustment Act these provisions were re- 
placed by the phraseology which was taken 
over without change into §8c(1) of the 
Agricultural Marketing Agreement Act of 
1937, already quoted. Hence it is to the 
legislative history of the 1935 amendments 
that we must turn to ascertain the signifi- 
cance of the phrase, “directly affects” inter- 
state commerce, which then appeared in the 
statute for the first time. 
The bills providing for the 1935 amend- 
ments, as introduced, eliminated the differ- 
ences between § 8(2), and §8(3) of the 1933 
Act, as amended, and authorized the Secre- 
tary to issue licenses to those ‘engaged in 
the handling of any agricultural commodity 
or product thereof, or any competing com- 
modity or product thereof, in the current 
of or in competition with or so as to burden, 
obstruct, or in any way affect, interstate 
or foreign commerce”. S. R. 1807, H. R. 
7713 and 8052, 74th Cong., lst Sess. In the 
reports of the House and Sénate Commit- 
tees on Argiculture, it was pointed out that 
although “the full extent of the Federal 
power over interstate commerce is intended 
to be vested in the Secretary”, it was “not 
intended to authorize the licensing of per- 
sons handling goods only in intrastate com- 
merce except where such handling burdens, 
obstructs, or affects interstate commerce.” 
S. Rep. No. 548, p. 6,,H. Rep. No. 808, p. 5, 
H. Rep. No. 952, p. 5, 74th Cong., Ist Sess. 
These bills were pending in Congress 
when Schechter Corp. v. United States, 295 
U. S. 495, was decided on May 27, 1935. In 
consequence of that decision a new bill, 
H. R. 8492, was reported out which super- 
seded the pending bills and eventually be- 
came the Act of 1935. The new bill, in 
terms, permitted the Secretary to regulate 
the handling of products which “directly 
affects” interstate commerce. As the legis- 
lative history demonstrates, this phrase- 
ology was deliberately chosen to conform 
to that adopted in the opinion in the 
Schechter case, as signifying the full reach 
of the commerce power, and with the 
avowed purpose of conferring on the Secre- 
tary authority over intrastate products to 
the full extent of that power. See 79-Cong: 
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U. S. v. Wrighiwood Dairy Co. 


Rec. 9478 and S. Rep. No. 1011, p. 8, H. Rep. 
No. 1241, p. 8, 74th Cong., Ist Sess. 


[Schechter Case] 


In the Schechter case the Court ‘was con- 
cerned only with the alleged infringements 
of the ‘Code of Fair Competition” for the 
live poultry industry of the New York City 
metropolitan area, which had been adopted 
under the provisions of §3 of the National 
Industrial Recovery Act of June 16, 1933, 
48 Stat. 195, 196. The violations of the code 
charged were that wholesale distributors 
who had purchased poultry in New York, 
most of which came from without the state, 
and who were engaged in slaughtering and 
reselling to retailers, had failed to maintain 
for their employees wages and hours pre- 
scribed by the code, and had failed to aban- 
don “selective selling” to their customers in 
New York which the code had prohibited. 

The Court’s opinion pointed out that the 
defendants were not charged with injury 
to interstate commerce or interference with 
persons engaged in that commerce, and that 
the acts charged had no different relation 
to or effect upon interstate commerce than 
like acts in any other local business which 
handle commodities brought into the state. 
Schechter Corp. v. United States, supra; 
545-6. It characterized their effect upon 
interstate commerce as “indirect”, and dis- 
tinguished them ftom those acts and trans- 
actions intrastate which, because they 
directly affect” interstate commerce, are with- 
in the Congressional regulatory power. In 
explanation of this distinction and as ex- 
amples of direct effects which are within the 
commerce power it referred to the “fixing 
of rates for interstate transportation which 
unjustly discriminate aaginst interstate 
commerce”, citing the Shreveport case, supra, 
and referred to intrastate restraints upon 
competition injuriously affecting interstate 
commerce condemned by the Sherman Act, 
citing Local 167 v. United States, supra, and 
other cases. 


[Congressional Intent in Amending Agricul- 
tural Adjustment Act] 


In adopting the change in the new bill, 
giving to the Secretary the authority to 
regulate the handling of products “directly 
affecting” interstate commerce, and in de- 
leting the phrase “in competition with” 
interstate commerce, the House and Senate 
Committees on Agriculture, after referring 
to the Schechter case, stated: 

“This phrase has been omitted from the pro- 
posed § 8c(1) of the bill which deals with orders 

. because the proposed language makes it 
clear that the full extent of the Federal power 


179 Cong, Rec., 11135-6, 
779 Cong., Rec., 11134-9, 
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over interstate and foreign commerce and no 
more “is intended to be vested in the Secretary 
of Agriculture in connection with orders.” 


See S. Rep. No. 1011, p. 9; H. Rep. No. 1241, 


p. 8, 74th Cong., Ist Sess. 


The same interpretation of the amend- 
ments was given by the Committee repre- 
sentative charged with explaining them on 
the floor of the Senate, who declared, 79 
Cong. Rec. 11139. 

“The position of the Committee in respect to 
these amendments is that intrastate commerce 
may burden or affect interstate commerce and 
that consequently this is a constitutional enact- 
ment under the decision of the Court in the 
Shreveport case.” 

The House debates also disclose general 
recognition that the bill as amended was 
intended to be a full exercise of the federal 
power over competing intrastate milk. 79 
Cong. Rec. 9479-9480, 9485. 

The opinions of some members of the 
Senate,’ conflicting with the explicit state- 
ments of the meaning of the statutory lan 
guage made by the Committee reports and 
members of the Committees on the floor of 
the Senate and the House, are not to be 
taken as persuasive of the Congressional 
purpose. Cf. United States v. Trans-Missouri 
Freight Ass’n., 166 U.S. 290, 318. Moreover, 
other Senators, not members of the Com- 
mittee on Agriculture, accepted its views 
of the extent to which the federal power 
was to be exerted by the proposed legis- 
lation.’ . 


[Constitutionality of Exercise of Com- 
merce Power] 


We think it clear that Congress, by the 
provisions of § 8c(1) conferred upon the 
Secretary authority to regulate the handling 
of intrastate products which by reason of 
its competition with the handling of the 
interstate milk so affects that commerce as 
substantially to interfere with its regulation 
by Congress; and that the statute so read 
is a constitutional exercise of the commerce 
power. Such was the view expressed in 
United States v. Rock Royal Cooperative, Inc., 
supra, 568. We adhere to that opinion now. 


[Ruling] 

The judgment will be reversed, but as 
errors assigned below have not been passed 
on there or argued here,.the cause will be 
remanded to the Circuit Court of Appeals 
for further proceedings in conformity with 
this opinion. The mandate will issue forth- 
with. 

Reversed. 

Mr. Justice Roperts took no part in the 
consideration or decision of this case. 
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[1 56,185] Columbia River Packers Association, Inc. v. H. B. Hinton, George Bam- 
brick, J. B. Brandt, Charles J. Mackie, Glenn Murdock, Ferdinand Sandness, P. NT EniOR. 
Jack Curtis, Leroy Chenowith,. Walter Weaver, O. Tanner, O. H. Brown, Newton 
Cannon, Wm. Scholtens, Roy Reavis, ArtHur Hertel, Harry Ansama, Jack Ansama, J. W. 
Beecroft, Henry Boye, Willis Koogler, Leo Lyster, Lyle Lyster, Lawrence Noel, Garth 
Phillips, Carl Pyrtz, W. A. Pyrtz, Andy Toppi, Charles Pilton, Charles Marks, Clyde 
Chase and Pacific Coast Fishermen’s Union, Its Officers and Members. 


United States Supreme Court. No. 142. October Term, 1941. February 2, 1942. 


= On writ of certiorari to the United States Circuit Court of Appeals for the Ninth 
ircuit. 


_ _ A dispute between a fishermen’s association engaged in selling fish caught by its 
independent members, and-a fish packer, to require the packer to buy fish only from 
members of the association is a dispute among businessmen over the terms of a contract 
for the sale of fish, and does not involve terms or coriditions of employment in such a 
manner as to constitute a labor dispute within the meaning of the Norris-LaGuardia 
Anti-Injunction Act. It is therefore within the jurisdiction of the federal courts to enjoin 
the activities of the association which violate the Sherman Anti-Trust Act. 


Jay Bowerman, Portland, Ore., and Ralph E. Moody, Salem, Ore., for petitioner. 


Ben Anderson, Portland, Ore., and’ Lée Pressman and Joseph Kovner, Washington, 


D. C., for respondents. 


Mr. Justice BLtacx delivered the opinion 
of the Court. 


[Nature of Proceedings] 


The petitioner filed a bill for an injunction 
charging that the respondents attempted to 
monopolize the fish industry in Oregon, 
Washington, and Alaska, in violation of the 
Sherman Act. 26 Stat. 209. The Norris- 
LaGuardia Act declares that no federal court 
shall, except under certain specified circum- 
stances, have jurisdiction to issue an injunc- 
tion in any case which involves or grows out, 
of a “labor dispute.”* The jurisdictional 
requirements were not present here. But 
the District Court held that since this case 
did not involve or grow out of a “labor 
dispute’, these requirements were irrele- 
vant; and finding that the respondents had 
violated the Sherman Act to the injury of 
the petitioner, issued the injunction sought. 
34 F. Supp. 970. The Circuit Court of Ap- 
peals reversed, holding that a “labor 
dispute” was involved and that the District 


Court was therefore without jurisdiction to 


enjoin. 117 F. 2d 310. To review this ques- 
tion, we granted certiorari. 314 U. S. —. 


[Facts] 


The petitioner has plants for processing 
and canning fish in Oregon, Washington, 
and Alaska. It distributes its products in 
interstate and foreign commerce. Its supply 


1‘* | no court of the United States... shall 
have jurisdiction to issue any restraining order 
or temporary or permanent injunction in a case 
involving or growing out of a labor dispute, 
except in a strict conformity with the provisions 
of this Act....’’ 47 Stat. 70. \ 


of fish chiefly depends upon its ability to 
purchase from independent fishermen. The 
dispute here arose from a controversy about 
the terms and conditions under which the 
respondents would sell fish to the petitioner. 

The respondents are the Pacific Coast 
Fishermen’s Union, its officers and mem- 
bers,” and two individuals who, like the 
petitioner, process and sell fish. Although 
affliated with the C. I. O., the Union is 
primarily a fishermen’s association, com- 
posed of fishermen who conduct their opera- 
tions in the Pacific Ocean and navigable 
streams in Washington and Oregon and 
some of their employees. The fishermen 
own or lease fishing boats, ranging in value 
from $100 to $15,000, and carry on their 
business as independent entrepreneurs, un- 
controlled by the petitioner or other 
processors. 

The Union acts as a collective bargain- 


-ing agency in the sale of fish caught by 


its members. Its constitution and by-laws 
provide that “Union members shall not 
deliver catches outside of Union agree- 
ments”, and in its contracts of sale it re- 
quires an agreement by the buyer not to 
purchase fish from nonmembers of the 
Union. The Union’s demand that the peti- 
tioner assent to such an agreement pre- 
cipitated the present controversy. Upon 
the petitioner’s refusal, the Union induced 
its members to refrain from selling fish to 


2Two of the respondents, although members 
of the Union, are not fishermen. They are buy- 
ers for processors. 
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the petitioner, and since the Union’s control 
of the fish supply is extensive, the peti- 
tioner was unable to obtain the fish it 
needed to carry on its business. 


[Nature of Dispute] 


We think that the court below was in 
error in holding this controversy a “labor 
dispute” within the meaning of the Norris- 
LaGuardia Act. That a dispute among 
businessmen over the terms of a contract 
for the sale of fish is something different 
from a “controversy concerning terms or 
conditions of employment, or concerning 
the association . . . of persons . . . seek- 
ing to arrange terms or conditions of em- 
ployment” calls for no extended discussion. 
This definition and the stated public policy 
of the Act—aid to “the individual unorgan- 
ized worker . . . commonly helpless .. . 
to obtain acceptable terms and conditions 
of employment” and protection of the 
worker “from the interference, restraint, or 
coercion of employers of labor’—make it 
clear that the attention of Congress was 
focussed upon disputes affecting the 
employer-employee relationship, and that 
the Act was not intended to have applica- 
tion to disputes over the sale of com- 
modities.* ; 


[Application of Statute] 

We recognize that by the terms of the 
statute there may be a “labor dispute” 
where the disputants do not stand in the 
proximate relation of employer and em- 
ployee. But the statutory classification,* 
however broad, of parties and circumstances 
to which a “labor dispute” may relate does 


not expand the application of the Act-to 
include controversies upon which the 
employer-employee relationship has no bear- 
ing. Our decisions in New Negro Alliance | 
v. Grocery Co., 303 U. S. 552, and Drivers’ 
Union v. Lake Valley Co., 311 U.S. 91, give 
no support to the respondents’ contrary 
contention, for in both cases the employer- 
employee relationship was the matrix of the 
controversy. 


[Dispute Between Sellers and Buyers} 


The controversy here is altogether be- 
tween fish sellers and fish buyers. The 
sellers are not employees of the petitioners 
or of any other employer nor do they seek 
to be. On the contrary, their desire is to 
continue to operate as independent business- 
men, free from such controls as an em- 
ployer might exercise. That some of the 
fishermen have a small number of em- 
ployees of their own, who are also members 
of the Union, does not alter the situation. 
or the dispute here, relating solely to the 
sale of fish, does not place in controversy 
the wages or hours or other terms and 
conditions of employment of these em- 
ployees.. 

We are asked to consider other conten- 
tions pressed by the respondents which it 
is said would support the reversal below. 
But the Circuit Court neither canvassed nor 
passed upon these contentions. It will be 
free to do so upon remand. 


Reversed. 


Mr. Justice Rogperts and Mr. Justice 
DoucLas took no part in the consideration 
or decision of this case. 


_3Cf. Section 6 of the Clayton Act: ‘. . . the 
labor of a human being is not a commodity or 
article of commerce.”’ 38 Stat. 731. The Norris- 
LaGuardia Act, manifesting ‘‘the purpose of 
the Congress further to extend the prohibition 
of [Section 20 of] the Clayton Act’’, New Negro 
Alliance v. Grocery Co., 303 U. S. 552, 562, can 
not be taken as having erased the distinctions 
between an association of commodity sellers and 
an association of employees. Specific recog- 
nition by Congress of associations of fishermen 
as sellers of commodities has been given in an 
act ‘‘Authorizing associations of producers of 
aquatic products.’’ 48 Stat. 1213. \ 

*Section 13 of the Act provides: 

“‘When used in this Act, and for the purposes 
of this Act— 

““(a) A case shall be held to involve or to 
grow out of a labor dispute when the case in- 
volves persons who are engaged in the same 
industry, trade, craft, or occupation; or have 
direct or indirect interests therein; or who are 
employees of the same employer; or who are 
members of the same or an affiliated organiza- 
tion of employers or employees; whether such 
dispute is (1) between one or more employers 
or associations of employers and one or more 
employees or associations of employees; (2) be- 
tween one or more employers or associations of 
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employers and one or more employers or asso- 
ciations of employers; or (3) between one or 
more employees or associations of employees 
and one or more employees or associations of 
employees; or when the case involves any con- 
flicting or competing interests in a ‘labor dis- 
pute’ (as hereinafter defined) or ‘persons 
participating or interested’ therein (as herein- 
after defined). 

“(b) A person or association shall be held 
to be a person participating or interested in a 
labor dispute if relief is sought against him or 
it, and if he or it is engaged in the same indus- 
try, trade, craft, or occupation in which such 
dispute occurs, or has a direct or indirect inter- 
est therein, or is a member, officer, or agent of 
any association composed in whole or in part 
of employers or employees engaged in such 
industry, trade, craft, or occupation. 

“(c) The term ‘labor dispute’ includes any 
controversy concerning terms or conditions of 
employment, or concerning the association or 
representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange 
terms or conditions of employment, regardless 
of whether or not the disputants stand in the 
proximate relation of employer and employee." 
47 Stat. 73. 
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[ 56,186] Etablissements Rigaud, Inc., and E. Fougera & Company, Inc.'v. Federal 
Trade Commission. ; 


United States Circuit Court of ‘Appeals for the Second Circuit. No. 3. October Term, 
1941. Argued January 14, 1942. Decided February 4, 1942. 


: On petition to set aside an order of the Federal Trade Commission directing peti- 
tioners to cease and desist from certain trade practicés. Order modified. 


An order of the Federal Trade Commission directed against a domestic corporation 
engaged in compounding perfumes from.domestic and foreign ingredients is valid to the 
extent that it forbids the use of words which indicate a French origin and manufacture 
of the perfumes, but is too broad where it proscribes the use of all French words in 
designating the perfumes, and requires that French words, if used, be accompanied by 


an English translation. 


Modifying and affirming order of the Federal Trade Commission in Docket No. 3337. 
Walter L. Post, Attorney and Cotnsel for petitioners. 


f W. ES Kelley, Chief Counsel, Federal Trade Commission; Martin A. Morrison, As- 
sistant Chief Counsel; James T. Welch, S. Brogdyne Teu, II, and James W. Nichol, 


Special Attorneys, for the respondent. 


Before: Swan, Aucustus N. Hanp and Frank, Circuit Judges. 


[Nature of Proceeding] 


Aucustus N. Hann, Circuit Judge: This 
is a petition to review an order of the Fed- 
eral Trade Commission directing the peti- 
tioners which, for convenience, we shall 
speak of as Rigaud and Fougera, to cease 
and desist from specified acts of alleged 
unfair competition. 


[Facts] 


Rigaud is a New York corporation en- 
gaged in compounding perfumes and cos- 


metics which it sells solely to Fougera, , 


another New York corporation. Some of 
the merchandise thus sold is delivered to 
Fougera in New York, while some is 
shipped to the latter’s customers on its order 
by Rigaud. The goods Fougera has so 
purchased it sells throughout the United 
States. The various ingredients used to 
make up the perfumes are combined by 
Rigaud with one another and with domestic 
alcohol at its place of business at 79 Bedford 
Street, New York City. 
gredients are thus compounded they are 
bottled and packaged for sale. Some of 
Rigaud’s officers and five of its eight di- 
rectors reside in Paris and to a considerable 
extent direct the business policy of the com- 
pany, but Rigaud does not maintain any 
office there as a corporation. 

There was evidence before the Commis- 
sion tending to show that the public has a 


preference for perfumes manufactured or. 


compounded in France. It is established 
that Rigaud compounded all the perfumes 
it sold in the City of New York and made 
them from ingredients both domestic and 
imported. 


When the in-. 


[Labels and Statements Indicating Origin] 


In spite of this, it used labels and cartons 
for its perfumes on which was printed: 


I Rigaud 


Paris 


DPeAon 


RIGAUD 
Paris—New York 


Eau De Toilette 
Un Air Embaumé 
Rigaud 
Paris 


On letterheads, statements, invoices and 
other businéss stationery Rigaud and Fou- 
gera placed the following: 
Established. 1849 
E. FOUGERA & COMPANY, INC. 
Parfumerie Division 
79 Bedford St. at Barrow St. 
New York 
Sole Importer to RIGAUD-PARFUMEDUR, 
16 Rue de la Paix, Paris 
ETABLISSEMENTS RIGAUD INC. 
8, Rue Vivienne 
16, Rue de la Paix, PARIS 
Successor to 
Parfumerie Rigaud Inc. 
Laboratoire De Pharmacologie ‘Inc. 
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R 
RIGAUD 


Paris—France : 
79 Bedford St., New York 


[Commisston’s Finding and Order] 


These inscriptions on labels, cartons and 
stationery were found by the Commission 
to have indicated a French origin for the 
perfume itself, and not merely for the in- 
eredients contained in it. They were found 
to have a tendency to mislead the public and 
to have unfairly diverted trade to Rigaud 
and Fougera from their competitors. Dur- 
ing the times embraced in the proceeding 
before the Commission, Rigaud was not 
strictly a French concern even though some 
of its officers lived in France and essential 
oils used in the perfumes compounded in 
America were imported from France. 

In view of the foregoing, the Commission 
made an order containing the following 
provisions: 

““(1) Representing, through the use of the 
term ‘Paris,’ or ‘Paris, France’ or any other 
terms, words, symbols or picturizations indica- 
tive of French or other foreign origin of such 
products, or in any manner that perfumes 
which are made or compounded in United States 
are made or compounded in France or in any 
other foreign country; provided however that 
the country of origin of the various ingredients 
thereof may be stated when immediately ac- 
companied by a statement that such products 
are made or compounded in the United States. 

““(2) Using any French or other foreign terms 
or words, except as provided in paragraph (3) 
hereof, to designate, describe or in any way 
refer to perfumes made or compounded in the 
United States, unless the English translation 
or equivalent thereof appears as conspicuously 
and in immediate conjunction therewith. 

*“(3) Using the terms ‘Un Air Embaume’, ‘Ri- 
gaud,’ ‘Igora’, ar any other French or other 
foreign words or terms as brand or trade.names 


for perfumes made or compounded in the United 
States without clearly and conspicuously stating 
in immediate connection and conjunction there- 
with that such products are made or compound- 
ed in the United States.”’ 


[Order Modified] 


We think the order is too broad. The 
proceeding against Rigaud and Fougera was 
calculated to correct abuses which at best 
were trifling and but for the broad discre- 
tion lodged in the Commission we should 
regard as hardly worth serious considera- 
tion. It must be remembered that the in- 
gredients of the perfumes were mainly 
French and that the business to a great 
extent has been supervised by French di- 
rectors and stockholders. It is notorious 
that French names are commonly used to 
describe perfumes and for some reason 
seem to be favorites with the trade. It is 
doubtless px rmissible to forbid the use of 
words which indicate a French origin and 
manufacture when strictissimi juris there is 
none, but we can see no reason for pro- 
scribing the use of all French words when 
designating the perfumes or for the rather 
fantastic requirement of the order that the 
price of retention must be an accompanying 
English translation. It is enough to insist 
upon the abandonment of the words “Paris” 
or “Paris, France” unless they are limited 
as in clause 1 of the order. We think the 
most the Commission should require is that 
Rigaud and Fougera cease and desist from 
the acts embraced in clauses 1 and 3. Fioret 
Sales Co." Int/0. FAT iCy 100 Bed Pd ass 
(CC ASZ)) 


[Ruling] 


_ The order should be modified by the elim- 
ination of clause 2. As thus modified, the 
order is confirmed and enforcement thereof 
is granted. 
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H. T. Roseland v. Phister Manufacturing Company, Pyrene Manufacturing 


Company and American-La France-Fomite Corporation. 


United States Circuit Court of Appeals for the Seventh Circuit. 
Decided February 5, 1942. 


Term, 1941. January Session, 1942. 


No. 7778, October 


Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


Plaintiff, a merchandise broker and salesman, having an established clientele, con- 


tracted with a manufacturer of fire prevention equipment to act as its exclusive sales 
representative in a particular locality. Subsequent to the formation of the agreement, 
the contracting manufacturer combined with the only other two manufacturers of fire 
prevention equipment in the United States to monopolize such products. As a result of 
the unlawful activities of the manufacturers, plaintiff was deprived of the opportunity of 
competing and making sales in the exclusive territory awarded him. Held, that plaintiff, 
although not a competitor of the manufacturers, was a “person .. . injured in his business” 
within the meaning of Section 4 of the Clayton Act so as to be entitled to maintain an 
action for such damages as he could prove to have resulted from the unlawful practices of 
the manufacturers, 
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The word “business” as used in Section 4 of the Clayton Act, conferring a right to 
recover damages upon “any person who shall be injured in his business or property as a 
result of violation of the Act,” signifies ordinarily that which habitually busies, or engages 
time, attention or labor, as a principal serious concern or interest, and, in an economic, 
legal and industrial sense, includes that which occupies the time, attention and labor of men 


for the purpose of. livelihood or profit. 


‘John F. Higgins and John O’C. FitzGerald, both of Chicago, IIL, for plaintiff. 
Tom Leeming, Walter S. Underwood, Joseph W. Townsend, and Russell B. Burt, for 


defendants. 


Before Evans, Kerner, Circuit Judges, and Linney, District Judge. 


[Facts] _ 


Linney, District Judge: But one ques- 
tion is presented by this appeal,—whether 
the District Court rightfully sustained a mo- 
tion to dismiss plaintiff’s amended claim. 
From the averments, plaintiff has for the 
last seventeen years followed the vocation 
of salesman of fire prevention equipment and 


fire extinguishers and accessories through- 


out various states. The three defendants are 
corporations engaged in manufacture of, and 
interstate commerce in, such merchandise, 
selling to transportation companies, munic- 
ipal bodies and the public generally. Plain- 
tiff first became associated with defendant 
Phister Manufacturing Company in 1924. 
In 1926 he contracted with it to sell its 


products as an exclusive sales agent in some" 


eight states, receiving as remuneration one- 
half the difference between cost and the 
sales price of the products sold. After 1927, 
he received a similar commission on goods 
sold outside his ‘territory but delivered 
within the same. His average annual com- 
pensation was some $11,000. The company 
guaranteed the salaries and expenses of 
maintaining his sales office in Chicago. 


Defendants are the only persons manufac- 
turing and selling such equipment in the 
United States. Their sales are extensive and 
profitable. On or about March 29, 1930 the 
three companies combined their activities 
for the purpose of suppressing competition 
in interstate commerce in such products, 
conspired to monopolize the commerce 
therein, securing and retaining a monopoly, 
establishing and maintaining enhanced non- 
competitive prices, destroying and stifling 
competition, dividing and allocating terri- 
tory, eliminating fair and lawful competi- 


tion, selling their own products to each other 
at se and~‘enhanced prices, fixing prices, 
and dividing cttstomers and purchasers. 


For many years plaintiff has been engaged 
in the business of a merchandise broker, 
salesman and branch manager for manufac- 
turing companies. His volume of sales has 
been large. He has acquired an extensive 
and intimate acquaintance with buyers and 
executives, a thorough knowledge of their 
needs and purchasing power and a reputa- 
tion for honesty and efficiency. He at no 


“time took part in, agreed to or acquiesced in 
the unlawful conspiracy. 

Upon complaint by the Federal Trade 
Commission, defendants consented to a cease 
and desist order but, despite that, have’ per- 
sisted in their acts in violation of the Sher- 
man and Clayton Acts. As a necessary 
result, plaintiff has been deprived of the 
opportunity to bid in certain territories 
where he was exclusive representative of 
defendant; his bids have been forbidden or: 
suppressed; he has been prevented from 
entering into competition and deprived of 
the opportunity of making sales, so that he 


has been seriously damaged in his business. 


[Issue] 


Section 4 of the Act, Title 15, Sec. 15 
U.S. C. A., provides that “any person who 
shall be injured in his business or property, 
as a result of violation of the Act, may re- 
cover damages.” Defendants moved to dis- 
miss the complaint on the ground that it 
stated no cause of action for the reason that 
plaintiff, if he had any business, within the 
intent of the Act, was not within those to 
whom damages are granted. The question, 
then, is whether plaintiff is such a person as 
may recover damages, whether he has a 
business which has been damaged. 


[Term “Business” Construed] 


The language of the statute is general and 
all inclusive. It includes any person who 
shall be injured in his business or property. 
We assume that the word business was used 
in its ordinary sense and with its usual 
connotations. It signifies ordinarily that 
which habitually busies, or engages time, 
attention or labor, as a principal serious 
concern or interest. In a somewhat more 
truly economic, legal and industrial sense, it 
includes that which occupies the time, attention 
and labor of men for the purpose of liveli- 
hood or profit,—persistent human efforts 
which have for their end pecuniary reward. 
It denotes “the employment or occupation 
in which a person is engaged to procure a 
living.” Allen v. Commonwealth, 188 Mass. 


59, 74 N. E. 287. 
[Right of Recovery] 


Ordinarily persons who may claim injury 
to their business under the Act do’ not: in- 
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clude a stockholder making a claim for 
injury or damage to the business of Hts 
corporation, Corey v. Independent Ice Co., 
207 Fed. 459; Gerli v. Silk Ass'n of America, 
et al., 36 Fed. (2d) 959, a creditor suing to 
recover damages to his debtor’s business, 
Noyes v. Parsons, et al., 245 Fed. 689 
(CCAQ9), or an officer or director suing to 
recover for injury to the business of the 
corporation. 

Here plaintiff does not seek to recover as 
a creditor or stockholder of his employer for 
damages done the company’s business. His 
position is that he is one who has for some 
time engaged in the activity of an exclusive 
sales agent, making it his calling, represent- 
ing his employer, possessing an exclusive 
territory of several states and having an 
established clientele in the various commu- 
nities thereof. 

Such a business, say the defendants, is 
. that of themselves and not that of plaintiff. 
We cannot agree. The Act is penal so far 
as criminal liability is concerned but is reme- 
dial in-so far as it creates a remedy for 
damages. Atlanta v. Chattanooga Foundry &, 
Pipe Co., 101 Fed. 900, (Rev. in 127 Fed. 23, 
but on another point). Consequently, ac- 
cepting the words of Congress at their face 
value, we think the complaint sufficient. 
True, plaintiff is not a competitor of the 
-offending parties, but he has been engaged 
in the vocation of general sales agent for a 
number of years, built up a clientele, ac- 
quired knowledge of their conditions, their 
buying power and other relevant character- 
istics. He has busied himself with the sales 
of defendants’ products asa means of liveli- 
hood,—the selling of merchandise by him 
under exclusive sales contract constitutes his 
business. We may not by what seems to 
us a strained and unjustified limitation bar 
plaintiff from the statutory remedy. “Con- 
gress evidently foresaw the wholesome effect 
of pecuniary responsibility for injuries re- 
sulting from such forbidden combinations 
and the courts should not devitalize the 
remedy by strained interpretations calcu- 
lated to encourage disregard of the law.” 
Chattanooga Foundry & Pipe Works v. City 
of Atlanta, 203 U. S. 390. 


[Proof of Damages] 


It is said that plaintiff has not been dam- 
aged. The averments are to the contrary. 
He may face a difficult task in proving his 
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damages but’ there is a distinction between 
the measure of proof that plaintiff has sus- 
tained some damage and the measure of 
proof necessary to enable the jury to fix the 
amount. Story Parchment Paper Co. v. Pater- 
son Parchment Paper Co., 282 U. S. 555. It 
is the source of injury, not the character of 
property or business injured, which consti- 
tutes the test of recovery. Thornton on 
Combination in Restraint of Trade, p. 774; 
Dowd v. United Mine Workers, 235 Fed. 1; 
Chattanooga Foundry & Pipe Works v. At- 
lanta, 203 U. S. 390, 27 Sup. Ct. 65, 51 L. 
Idob Ail) : 

While the law seldom looks favorably 
upon recovery of'losses of expected profits, 
there is notable exception to the general 
rule to the effect that lost profits from de- 
struction or interruption of an established 
business may be recovered where the plain- 
tiff makes it reasonably certain by compe- 
tent proof what the amount of his loss 
actually was. The reason for this exception 
is that the owner-of a long-established busi- 
ness generally has it in his power to prove 
the amount of his expenses of operation 
and the income he has derived from it for 
a long time before, and for the time during 
the interruption of which he complains. 
Eastman Kodak Co. v. Southern Photo Ma- 
terial Co., 295 Fed. 98; Straus et al. v. Victor 
Talking Mach. Co., 297 Fed. 791. The fact 
that damages can not be calculated with 
absolute exactness will not render them so 
uncertain as to preclude an assessment. If 
a reasonable basis of computation be af- 
forded by the evidence, that is sufficient 
although only an approximate result be ob- 
tained. Eastman Kodak Co. v. Southern 
Photo Material Co., 295 Fed. 98. 


[Conclusion] 


Consequently we can not say as a matter 
of law from the face of the complaint that 
plaintiff has incurred no damage. What the 
situation may be after the proof has been 
submitted can not be foreseen. 


[Ruling] 


The judgment is reversed with directions 
to proceed in accord with this opinion. 
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[ 56,188] United States of America v. Swiss Bank Corporation. 
United States District Court for the District of New Jersey. Civil Action No. 1920. 


December 17, 1941. 


Upon consent of all parties, a decree is entered in proceedings under the Sherman 
Anti-Trust Act, ordering the defendant bank to divest itself of the ownership of stock 
of one of a group of hormone manufacturing corporations which had conspired among 
themselves to restrain trade in hormones; and to sell such stock to an independent com- 


pany or person. 


Charles M. Phillips, U. S. Attorney, Trenton, N. J., Thurman Arnold, Assistant 
Attorney General, Washington, D. C., Edward P. Hodges, Herbert A. Berman and 
Monroe Karasik, Special Assistants to the Attorney General, for the plaintiff. 


White & Case, by Samuel Waldman, New York City, for the defendant. 


Before SmitH, District Judge. 
Final Judgment 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
Dec. 17, 1941; the defendant having ap- 
peared and filed its answers to such com- 
plaint denying the substantive allegations 
thereof; both parties hereto by their attor- 
neys herein having consented to the entry 
of this final decree herein without trial or 
adjudication of any issue of fact or law 
herein and without admission by any party 
in respect of any such issue; = 

Now, THEREFORE, before any testimony 
has been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of all parties 
hereto, it is hereby 

ORDERED, ADJUDGED AND DEcREED as fol- 
lows: 


L. 


[Jurisdiction] 


That this Court has jurisdiction of the 
subject matter herein and of parties hereto; 
that the complaint states a cause of action 
against the defendant under the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supple- 
mental] thereto. 


15 bs 


[Stock Divestiture Ordered] 


Defendant Swiss Bank Corporation, its 
officers, agents, and employees, is hereby 
ordered to take all steps necessary to se- 
cure the divestiture of the stock of Scher- 
ing Corporation of Bloomfield, New Jersey, 
now held directly or indirectly by the Chemi- 
cal and Pharmaceutical Enterprises, Ltd., 
or by defendant Swiss Bank Corporation, 
and to secure the sale of such stock, in 
accordance with all applicable Federal laws 


to an independent company, or person or 
persons whose acquisition of such stock will 
be in conformity with this decree and with 
the Antitrust laws. If such divestiture and 
sale has not been consummated within 120 
days from the entrance of this decree, the 
defendant Swiss Bank Corporation, may, 
upon showing to this Court that due dili- 
gence has been maintained in attempting 
to secure such sale, apply to this court for 
an order extending the period within which 
such sale may be consummated for a fur- 
ther period to be no less than 60 days nor 
more than 120 days. If such divestiture and 
sale is not consummated within 120 days 
from the date of this decree or within the 
extended period so ordered, said defendant 
is hereby ordered to offer such stock at 
public auction for sale to the highest bidder 
meeting requirements set forth above, said 
sale to take place at a date not less than 
30 days thereafter. 


(Wie 


[Examination of Records] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable notice 
to the defendant made to the principal offices 
of the defendant, be permitted (1) access, 
during the office hours of the defendant 
to all books, ledgers, accounts correspond- 
ence, memoranda, and other records and 
documents in the possession or under the 
control of the defendant, relating to any 
matters contained in this decree (2) sub- 
ject to.the reasonable convenience of the 
defendant and without restraint or inter- 
ference from it, to interview officers or 
employees of the defendant, who may have 
counsel present, regarding any such matters, 
and (3) the defendant, on such request, 
shall submit such reports in respect of any 


1 56,188 


684 


Court Decisions 


D, D.D. Corp. v. FTC 


such matters as may from time to time be 
reasonably necessary for the proper enforce- 
ment of this decree; Provided, however, 
that information obtained by the means 
permitted in this paragraph shall not be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Department of Justice except in the 
course of legal proceedings for the purpose 
of securing compliance with this decree in 
which the United States is a party or as 
otherwise required by law. 


IV. 
[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling the parties to this 
decree to apply to the Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith and for the 
punishment of violations thereof. 


[f 56,189] ‘D. D. Dz Corporation v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Seventh Circuit. 
January Session, 1942. Decided February 12, 1942. 


Term, 1941. 


No. 7694. October 


Petition to review an order of the Federal Trade Commission. 
False, unfair and deceptive acts defined in the Federal Trade Commission Act need 


not be such as would constitute fraud as that term is ordinarily understood in law. Accord- 
ingly, an order of the Federal Trade Commission directing the manufacturer of a 
medicinal preparation for the relief of itching to cease making certain representations in 
its advertising was proper where the advertisements were so phrased that they tended 
to deceive a substantial portion of the purchasing public in believing that various skin 
disorders, ailments and diseases were of an external origin and that the preparation was a 
remedy for them. The order, however, was modified to the extent that it required the use 
of the word “temporary” in describing the extent of the relief from itching effected by 


application of the preparation. 


Modifying and affirming as modified order of the Federal Trade Commission in 


Dkt. No. 3972. 


George I. Haight, William E. Lucas, both of Chicago, Ill, and R. G. Sappenfield, of 


Geneva, Ill., for petitioner. 


W. T. Kelley, Clark Nichol, James W. Nichol and Martin Morrison, for respondent. 
Before Major, KERNER and Minton, Circuit Judges. 


[Statement of Case] 


Major, Circuit-Judge: This is a petition 
for review of a cease and desist order, en- 
tered by the Federal Trade Commission, 
April 19, 1941. It is directed at petitioner’s 
medicinal product, “D. D. D. Prescription,” 
an external liquid application for the relief 
of itching. The controversy revolves 
largely around petitioner’s advertising in 
newspapers, periodicals and by radio of the 
medicinal qualities of the product, which 
the Commission charged, found, and now 
contends was false and misleading, and cal- 
culated to deceive a substantial portion of 
the purchasing public. 

There is no dispute but that the product 
affords relief for itching. There is a dis- 
pute as to the extent of the relief and 
whether it is merely temporary or perma- 
nent. Two doctors, both specialists in the 
field of dermatology, testified before the 
Commission, one for the Commission and 
the other for petitioner. The Commission’s 
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doctor appraised the value of petitioner’s 
product in a limited manner, while the pe- 
titioner’s doctor ascribed a beneficial attri- 
bute of wider scope. 


[“Tiching” Defined] 


Itching is defined by one of the medical 
witnesses as follows: 

“A peculiar stimulation of the cutaneous nerve 
terminals which is referred to the central brain 
as a sensation which is unpleasant to the or- 
ganism, and demanding certain physical re 
sponse, such as scratching or rubbing.”’ 


Petitioner’s product acts as an anesthetic 
on the nerve terminals and prevents trans- 
mission to the brain of the unpleasant, and 
sometimes distressing, sensation caused by 
itch. The medical testimony seems to be 
agreed that itching in itself is not a disease 
but is the result or symptom of a disease. 
The Commission admits, and so found, that 
petitioner’s product has some value as an 
antipruritic, antiseptic and astringent with 
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possible mild germicidal properties, but 
finds that the representations made by peti- 
tioner are grossly exaggerated, misleading 
and untrue. f : 


[Advertising Employed by Petitioner] 

Inasmuch as the Commission’s findings 
and order depend largely upon petitioner’s 
advertising matter used in connection with 
the sale and distribution of its product, 
it appears essential to set forth typical il- 
lustrations of such matter: 


“Stop Itching. 
Torture This Quick Way. 


For quick relief from the itching of eczema, 
blotches, pimples, athlete’s foot, scales, rashes 


and other externally caused skin eruptions, use . 


cooling antiseptic, liquid D.D.D. Prescription. 
Original formula of Doctor Dennis. * * *’’ 


“Tteh 
Stopped in a Hurry by D.D.D. 

Are you tormented with the itching tortures 
of eczema, rashes, athlete’s foot, eruptions, or 
other externally caused skin afflictions? For 
quick and happy relief, use cooling, antiseptic, 
liquid D.D.D. Prescription.’’ 


“Ttch 
of Eczema, Rashes and Other Externally 
Caused Skin Troubles Stopped Quickly. 
Use 
PR AMIEL). 
Prescription.’’ 


“It’s time to realize the D.D.D, Prescription 
will Stop the misery of an Itching Skin in a 
Jiffy! Try it for hives, eczema, winter rash and 
other externally caused Skin Itching.’’ 


“Yor the ‘itching of skin irritations such as 


rashes, hives, and insect bites, as well as minor 
cases of ivy and oak poisoning, D.D.D. Liquid, 
ordinary strength, is recommended as an effec- 
tive and ideal remedy.”’ 


[Commission's Findings and Order] 

Such advertising was found by the Com- 
mission to contain false, deceptive and mis- 
leading statements and representations as 
to the therapeutic value of petitioner’s 
product, with the capacity and tendency to, 
and does, mislead and deceive a substan- 
tial portion of the purchasing public, and, 
as a result thereof they are induced to pur- 
chase the product. Upon such findings, 
petitioner was ordered to cease and desist 
from representing, directly or through in- 
ference— 

(a) That respondent’s preparation D.D.D. 
Prescription is a cure or remedy for eczema, 
or that it has any therapeutic value in the treat- 
ment thereof in excess of affording temporary 
relief from the symptom of itching; 

(b) That respondent’s preparation, D.D.D. 

rescription is a cure or remedy for pimples or 


hives, or that it has any therapeutic value in 
the treatment thereof, in excess of affording 
temporary relief from the symptom of itching; 

(c) That respondent’s preparation has any 
therapeutic value in the treatment of any dis- 
order of the skin caused by internal or systemic 
conditions, in excess of affording temporary re- 
lief from the symptoms of itching; 

(d) That said preparation has any therapeutic 
value in the treatment of blotches or rashes ap- 
pearing on the skin, when due to systemic or 
constitutional conditions; 

(e) That respondent’s preparation has any 
therapeutic value in the treatment of athlete’s 
foot, insect bites, amd cases of ivy and oak 
poisoning, in excess of that afforded by the 
temporary alleviation of the symptom of itch- 
ing, or that afforded by the use of an anti- 
pruritic, astringent, antiseptic, and mildly 
germicidal agent; 

(f) Through the use of the words ‘‘and other 
externally caused skin eruptions,’’ or other 
words or phrases of similar import or meaning, 
in connection with diseases or conditions which 
may be of a.systemic or internal origin, that 
such diseases and conditions are, in fact, solely 
of external origin or that respondent’s prepara- 
tion has therapeutic value in the treatment of 
such diseases and conditions regardless of their 
origin; 

(g) Through the use of the words ‘“‘stop itch- 
ing’ or other words or phrases of similar im- 
port or meaning, that respondent’s preparation 
will either permanently or temporarily elimi- 
nate the disease or condition causing the symp- 
tom of itching or has any therapeutic value in 
excess of that afforded by the temporary allevia- 
tion of the symptom of itching, or that afforded 
by the use of an antipruritic, astringent, anti- 
septic, and mildly germicidal agent. 


[Contentions of Petitioner and Commission] 


Petitioner strenuously insists that it has 
made no false or deceptive statements con- 
cerning its product and it is, therefore, or- 
dered to cease and desist from doing that 
which it has not done. The soundness of 
this contention must be appraised by keep- 
ing in mind that the product is not a| 
remedy or cure for any disease, and that 
its beneficial qualities are limited soley to 
the relief which it affords to the itching 
skin. It will be noted that the phrase “and 
other externally caused skin eruptions” 
often appears. Of course, this is a plain im- 
plication that the diseases enumerated in 
connection with this phrase are externally 
caused when, as a matter of fact, they are 
usually of internal origin. That this is a 
misstatement is practically conceded by pe- 
titioner’s medical expert. The Commission 
contends that the phrase “for quick relief from 
the itching of eczema, blotches, pimples, ath- 
lete’s foot, scales, rashes, etc.,” is a repre- 
sentation that the product is a remedy for 
the diseases or ailments thus named. Pe- 
titioner argues this phrase can only refer 
to itching, and that there is no implication 
the product is a remedy or relief’ for such 
diseases. We think there ig merit in pe- 
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titioner’s contention that this and similar 
statements, when carefully scrutinized, may 
be thus construed. The weakness of this 
position, however, lies in the fact that such 
representations are made to the public, who, 
We assume, are not, as a whole, experts in 
grammatical construction. Their education 
in parsing a sentence has either been 
neglected or forgotten. We agree with the 
Commission that this statement is deceptive 


and calculated to be deceiving to a substan- ~ 


tial portion of the public. 


[Illustrations of Deceptive Advertising] 


Another statement even more deceptive, 
is: “It’s time to realize that D. D, D. Pre- 
scription will stop the misery of itching 
skin in a Jiffy! Try it for hives, eczema, win- 
ter rash and other externally caused skin itch- 
ing.’ Here again is a representation that hives, 
eczema and winter rash are of external 
origin. It comes near being a plain repre- 
sentation that the product is a remedy for 
such diseases. Also, the word “Stop” car- 
ries with it an implication that the product 
is a remedy or cure and affords permanent 
relief. 


Another statement which we think is 
grossly exaggerated is “For the itching of 
skin irritations such as rashes, hives, * * * 
D. D. D. Liquid, ordinary strength, is recom- 
mended as an effective and ideal remedy.” 
This language carries the implication that 
the product is a remedy or cure for the 
named conditions. 


The illustrations to which we have re- 
ferred are typical and there is no occasion 
to refer to others. We are convinced that 
the meaning attributable to such statements 
by the Commission is justified. Especially 
is this true when they are considered in 
connection with the testimony of the Com- 
mission’s expert medical witness and with 
the conceded fact that the efficacy of peti- 
tioner’s product is limited to the relief of a 
symptom rather than the disease giving 
rise thereto. 


[False or Deceptive Acts Need Not Be 
Fraudulent] 


It must be kept in mind that the false, 
unfair or deceptive acts defined in the Fed- 
eral Trade Commission Act need not be 
such as would constitute fraud, as that 
term is ordinarily understood in law. As 
was said in F. T. C. v. Algoma Company, 291 
LO RSVR G 

* * * Indeed there is a kind of fraud, as courts 
of equity have long perceived, in clinging to a 
benefit which is the product of misrepresenta- 
tion, however innocently made. ( Citing cases.) 
That is the respondents’ plight today, no mat- 
ter what their motives may have been when 
they began. They must extricate themselves 
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from it by purging their business methods of 
a capacity to deceive. 

We think that this pronouncement is pe- 
culiarly appropriate to the instant situation. 


[Certain Statements Not Restrained by 
Commission’s Order] 


Petitioner complains that the Commission 
erroneously found as false the statements 
contained in petitioner’s advertisements— 
“Doctor Dennis’ original formula” and 


“Original formula of Doctor Dennis.” The 


Commission makes no contention that these 
isolated statements are false—in fact, pe- 
titioner completely established their verity. 
These statements, however, were merely 
part of an advertisement which was found 
to be false, and which we think the Com- 
mission had a right to consider in its en- 
tirety. Furthermore, there is nothing in 
the order which restrains petitioner from 
making such statements. 


[Modification of Order to Eliminate Word 
“Temporary’ | 


We are also of the view that the word 
“temporary” as used in Paragraphs 1 (a), 
(b), (c), (e) and (g) of the Commission’s 
order should be eliminated. We see no 
reason why petitioner should not be per- 
mitted to represent its product as a relief 
for itching. It does not cure either the 
itch or its cause, but it does afford relief. 
One of the definitions given by Webster 
for the word “relief’’ is “lessens evil, pain, 
etc.” The words “relief from itching” could, 
in our minds, carry no implication to the 
public that the product was a permanent 
cure either for the symptom or the disease. 
The word “temporary” carries an uncer- 
tain meaning. As the Commission’s doctor 
stated: “It might mean a few minutes, or 
an hour or so.” To require its use would 
serve no purpose in the protection of the 
public, but might limit petitioner in truth- 
fully representing its product. 


[Ruling] 


The Commission’s order is modified ac- 
cordingly, and, as so modified, is affirmed, 
and the Commission may present a form 
of decree in conformity with our conclu- 
sion. 


[Dissenting Opinion] 

MINTON,,. dissenting : 

In my opinion, the word ‘‘temporary’’ should 
remain in the order of the Commission. The 
representation is that petitioner’s product re- 
lieves itching. Permanently? Certainly not. 
There is no dispute in the evidence that it does 
not relieve permanently. The evidence is that 
the relief lasts just as long as the nerves in 
the vicinity of the application are anesthetized. 
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“‘Temporary”’ describes that condition. Webster 
defines ‘‘temporary’’ as meaning ‘‘Lasting for 
a time only, not permanent, transitory, as 
temporary relief.’’ . 

Unless the effect of petitioner’s ‘product is 
limited by the word ‘‘temporary’’ the relief 
given is not accurately described. I do not be- 
lieve the word ‘‘relief’’ means permanent relief 
alone, but I do think that. without the modify- 
ing word ‘‘temporary"’ used with the word ‘‘re- 
lief,’” you do not accurately describe the relief 
petitioner’s product gives. It seems to me to 
work no hardship upon a business concern that 


—_— 


wants to be fair in its dealings with the public 
to require it so to construct the wording of its 
advertisements as to describe accurately the 
virtues of its product. That is all the Commis- 
sion's order does in this case. It simply divorces 
petitioner’s representation of a product for 
temporary relief from words that might very 
easily mislead the public into believing they 
were representations as to cure and permanency. 
I think the Board’s order as drawn is reason- 
able and supported by substantial evidence, and 
should be affirmed as written. : 


[] 56,190] United States of America v. Chrysler Corporation, et al. 
United States District Court for the Northern District of Indiana, South Bend Divi- 


Civil No. 9. February 16, 1942. 


sion, 


Provisions of a consent decree, prohibiting a motor car manufacturer from discriminat- 
ing among finance companies and from requiring dealers to patronize particular finance 
organizations pending outcome of anti-trust litigation against another motor car manufac- 


turer, are extended until January 1, 1943. 


Thurman Arnold, Assistant Attorney General, and Alexander M. Campbell, U. S. 


Attorney, South Bend, Ind., for complainant. 


Cummings & Stanley, Washington, D. C., Larkin, Rathbone & Perry, New York City, 
and Parker, Crabill, Crumpacker, May, Carlisle & Beamer, South Bend, Ind., for de- 


fendants. 
Before Sick, District Judge. 


Findings of Fact and Conclusions of Law 


The Court makes the following findings 
of fact: 

1. That jurisdiction was specifically re- 
tained in this Court for the purpose of en- 
forcing compliance with the decree, or for 
the purpose of modifying the decree upon 
proper showing. 


2. That this Court has jurisdiction to 


hear and dispose of the subject matter of 
complainant’s motion. 

3. That the provisions of Sec. 12 of the 
consent decree for which modification is 
sought were framed upon the basis that the 
ultimate rights of the parties thereunder 
should be determined by the Government’s 
civil antitrust proceedings against General 
Motors Corporation and affiliated com- 
panies. 

4. That time was not of the essence 
with respect to lapse of the bar agdinst 
affiliation. 

5. That to safeguard defendants against 
undue delay in such proceedings the de- 
cree provided for suspension of certain of 
its prohibitions in the event convictions 
were not obtained in the criminal case 
against General Motors Corporation by 
January 1, 1940. 

6. That the decree provided for a term- 
ination of the bar against affiliation, if the 


civil proceedings against General Motors 
Corporation were not successfully concluded 
by a court of last resort by January 1, 1941. 

7. That the Court takes judicial notice 
of the fact that convictions were obtained in 
the criminal proceedings against General 
Motors Corporation, et al. on November 17, 
1939. 

8. That the Government has proceeded 
diligently and expeditiously in its suit to 
divorce General Motors Acceptance Corpo- 
ration from General Motors Corporation. 


9. That further extension of the bar 
against affiliation will not impose a serious 
burden upon defendants. 


The Court rules as a matter of law: 


1. That the order of this Court dated 
December 21, 1940, modifying the decree, so 
as to extend to January 1, 1942, the bar 
against affiliation, became the law only of 
the first petition for extension in the case, 
since the Supreme Court was unable to 
muster a quorum to hear the matter on 
appeal. ; 

2. That the Court has jurisdiction to en- 
tertain complainant’s motion and to make a 
proper order pursuant thereto. 

3. That the purpose and intent of the 
decree will be carried out if Chrysler is 
given the opportunity at any future time to 
propose a plan for the acquisition of a finance 
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company, and to make a showing that such 
plan is necessary to prevent Chrysler Cor- 
poration from being put at a competitive 
disadvantage during the pendency of com- 
plainant’s civil litigation against. General 
Motors Corporation, et al. 


Final Decree—In Modification of Final 
Decree as Modified 


This matter came on to be heard by the 
Court on a motion of the United States for 
modification of the final decree as modified, 
and the Court having heard argument of 
counsel and having considered the matter, 
and it having appeared to the Court that the 
allowance of such motion is just and equi- 
table. ; 

Now, THEREFORE, It Is ORDERED, ADJUDI- 
CATED AND DEcrEED that the aforesaid final 
decree as amended shall be and is hereby 
modified so that the second paragraph of 
section 12- thereof shall read as follows: 


It is an express condition of this decree that 
notwithstanding the provisions of the preceding 


paragraph of this paragraph 12 and of any other 
provisions of this decree, if an effective final 
order or decree not subject to further review 
shall not have been entered on or before January 
1, 1943 requiring General Motors Corporation 
permanently to divest itself of all ownership 
and control of General Motors Acceptance Cor- 
poration and of all interest therein, then and in 
that event, nothing in this decree shall preclude 
the Manufacturer from acquiring and retaining 
ownership of and/or control over or interest in 
any finance company, or from dealing-with such 
finance company and with the dealers in the 
manner provided in this decree or in any order 
of modification or suspnesion thereof entered 
pursuant to paragraph 12a. The Court, upon 
application of the respondents or any of them, 
will enter an order or decree to that effect at 
the foot of this decree, and the right of any 
respondent herein to make the application and 
to obtain such order or decree is expressly con- 
ceded and granted. 


Anp Ir Is FurTHER ORDERED, ADJUDICATED 
AND DECREED THAT except as thus modified 
and the modified decree as previously en- 
tered shall stand in full force and effect. 


[7 56,191]. Fresh Grown Preserve Corporation, Sun Distributing Company, Inc., 


Murray Greenberg and Leo Greenberg v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Second Circuit. 
Term, 1941. Argued November 13, 1941. Decided February 16, 1942. 


Petition to set aside a cease and desist order of the Federal Trade Commission. 


The Federal Trade Commission has ‘jurisdiction to prohibit false labeling and mis- 
branding of food, drugs and cosmetics as well as other products where it is found that 
the false labeling and misbranding amounts to unfair competition in violation of Section 5 
of the Federal Trade Commission Act. The enactment of the Food and Drug Act did 
not defeat this jurisdiction. 


The jurisdiction of the Federal Trade Commission is not defeated because Section 15 
of the Federal Trade Commission -Act, defining “false advertisement” excludes labeling, 
since Section 15 is expressly. limited to the term “false advertisement” as used in Sec- 
tions 12, 13 and 14, giving the Commission the right to bring proper court proceedings 
to restrain false advertising with respect to food, drugs, devices and cosmetics. 


The Wheeler-Lea amendment to Section 5 of the Federal Trade Commission Act did 
not modify the term “unfair methods of competition in commerce” but made unlawful. 
what were called “unfair or deceptive acts or practices in commerce” and by so doing 
enlarged instead of lessened the scope of the jurisdiction of the Commission. 


Proceeding before the Federal Trade Commission, which resulted in a finding that 
there was a standard formula of not less than 45 pounds of fruit to 55 pounds of sugar 
in the manufacture of fruit preserves, must be remanded because of the denial uf a fair 
hearing where manufacturing respondents were precluded from showing by the intro- 
duction of evidence and the cross-examination of the Commission’s witnesses that the 
established practice of adding pectin in both commercial and domestic preserve-making 
changed the. requirement for a fixed proportion of sugar to fruit and made it impossible 
fairly to arrive at the standard the Commission found to have been established. 


No. 51. October 


Remanding cause in Federal Trade Commission Dkt. 3682 for further proceedings in 
accordance with opinion. 


W, T. Kelley, Chief Counsel, Federal Trade Commission; Martin A. Morrison, Assist- 
ant Chief Counsel, James W. Nichol and Earl J. Kolb, Special Attorneys, for Respondent. 
Louis Halle, Attorney for Petitioners; Edward Halle, on the Brief. 


Before Swan, Aucustus N. Hann and Cuasg, Circuit Judges. 
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[Terms of Commission’s Order in Issuc] 

CuAse, Circuit Judge: This _ petition, 
under 15 U. S. C. A. §45(c), puts in issue 
for purposes of review an order made by 


the Federal Trade Commission requiring 
the petitioners to cease and desist from 
labelling, marking or advertising their 
products as “preserves,” or “pure preserves” 
unless they contain a fruit content in pro-* 
portion to sugar of at least 45 to 55 by 
weight; from representing that their 
products, not having such proportions, are 
“preserves” or “pure preserves”; and from 
representing that their products are com- 
posed of named fruits when in fact they 
contain a mixture of fruits other than those 
stated. The, pertinent part of the order 
appears in the margin.* 


[Allegations of Commission’s Complaint] 


The order was made after hearing and 
report by a trial examiner on a complaint 
by the Commission. The complaint charged 
that all the petitioners were selling and 
distributing in interstate commerce to 
wholesale and retail dealers various kinds 
of fruit “preserves” which were represented 
by the petitioners to be “pure fruit pre- 
serves’ by means of labels, tags and markers 
attached to the jars and containers in which 
the preserves were packed; that the pre- 
serves were not preserves or “pure fruit 
preserves” within the popular meaning of 
those words in that they did not have a 
fruit content of at least 45 pounds of fruit 
to 55 pounds of sugar; and that such 
products contained mixtures of fruits other’ 
than as represented by the petitioners. It 
was further charged that the petitioners 
also made such false representations by 
means of advertising and sales literature. 
And it was alleged that, as a direct result 
of such conduct by the petitioners, trade 
had been unfairly diverted to the petitioners 
from their competitors which injured com- 
petition in interstate commerce in violation 
of the provisions of the Federal Trade 
Commission Act. (15 U. S. C. A. § 45.) 


- [Answer to Complaint] 


_ The petitioners answered in the complaint 
by admitting that: they were engaged in 


* **(1) Using the terms ‘preserves’ or ‘pure 
preserves’ on labels, tags, markers, or in ad- 
vertising material, or in any other manner, to 
in any way designate, describe or refer to pre- 
serve products which are not prepared from a 
mixture of clean, sound fruit with sugar in the 
proportion of at least 45 pounds of fruit to 55 
pounds of sugar cooked to an appropriate con- 
sistency; 

(2) Representing, in any manner, whatsoever, 
that a product which contains a fruit content in 


interstate commerce in selling fruit pre- 
serves in competition with others so en- 
gaged; that they labelled their products 
“pure fruit preserves”; and denied that they 
did any advertising. They admitted that 
the terms “fruit preserves” and “pure fruit 
preserves” were synonymous in the trade 
but denied that they were commonly under- 
stood to mean a product made from at least 
45 pounds of fruit to 55 pounds of sugar; 
and denied the allegation that their products 
were not fruit preserves or pure fruit pre- 
serves within the popular meaning and ac- 
ceptance of those terms. They denied that 
a fruit preserve was known and understood 
by the trade and purchasing public as a 
product prepared or manufactured in the 
above proportion of fruit to sugar; that 
their products contained any mixture of 
fruits other than as specified; and also de- 
nied generally any violation of the Act. 


[Affirmative Defenses] 


Two affirmative defenses were alleged. 
The first of them appears to have been 
abandoned and will be disregarded. The 
second was to the effect that the alleged 
acts of the petitioners are not, if proved, 
violations of the Federal Trade Commission 
Act but that they at most call for proceed- 
ings against the petitioners only under the 
Food and Drug Act. (21 U. S.C. A. §1 
et seq.) 


[Errors Relied Upon by Petitioners] 


The evidence introduced was sufficient 
to support findings which the Commission 
made to the effect that all the material 
allegations in the complaint, except as to 
advertising, were proved; and the petitioners 
now rely (1) upon error in the exclusion of 
evidence and the curtailment of the cross 
examination of witnesses who testified as to 
the existence of a standard formula of not 
less than 45 pounds of fruit to 55 pounds of 
sugar in the manufacture of fruit preserves; 
(2) upon failure of evidence of advertising; 
and (3) upon the affirmative defense that 
if their conduct subjects them to any pro- 
ceedings at all such proceedings must be 
under the provisions of the Food and Drug 
Acts. 


a proportion of less than 45 pounds of clean, 
sound fruit to 55 pounds of sugar is a pure pre- 
serve or a preserve, or is anything other than an 
imitation or substandard preserve; 

(3) Representing, in any manner whatsoever, 
that respondent’s products are composed of cer- 
tain specified fruits when in fact, such products 
contain a mixture of fruits other than those 
represented.”’ 
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[Jurisdiction of Commission to Restrain. 
False Labelling] 

We will deal -with this affirmative defense 
first. It is based on the contention that, 
ias ‘the definition of. “false advertisement” 
‘in § 15 (a) of the Act [15 U.S.C. A. 55 (a)] 
excludes labelling, and petitioners. have at 
most but labelled their products, they can- 
not by so doing have violated ‘the Federal 
Trade Commission Act. If they are right, 
of course the Commission had no jurisdic- 
tion. This argument, however, fails to take 
due account of two things. One is that the 
petitioners’ conduct as found by the Com- 
missioner amounted to unfair methods of 
competition in commerce in violation of §5 
of the Act (15 U. S. C. A. §45) and the’ 
other, that the definition of false advertise- 
ment in §15 is expressly limited to that 
term as used in §§12, 13-and 14... The 
courts have repeatedly upheld the jurisdic- 
tion of the Commission to prevent unfair 
competition by means of false labelling and 
misbranding regardless of the kind of the 
product. F. T..C. v. Winsted Hostery Co., 
258 U. S. 483; Royal Baking Powder Co. v. 
F. T. C., 281 Fed. 744 (C. C. A. 2); F. T.C. 
v. Morrissey, 47 F. (2) 101 (C. C. A. 7); 
F. T. C. v. Good-Grape Co., 45 F. (2) 70 
(C. C. A. 6). The last three of the cited 
cases dealt with unfair competition in the 
sale of food products. Since the Wheeler- 
Lea amendment of March 21, 1938, we have 
three times upheld this jurisdiction of the 
Commission. Fioret Sales Co. Inc. v. F. T. 
C., 100 F. (2) 358; Justin Haynes & Co. Inc. 
v. F. T. C., 105 F. (2) 988; Parfums Corday, 
Inc. v. F. T. C., 120 F. (2) 808. One of 
these cases dealt. with a drug and the other 
with cosmetics. See also, Federal Trade 
Commission v. Kay, 35 F. (2) 160 (C. C. A. 
7), another drug case. 


[Wheeler-Lea Amendment of Act Enlarged 
Scope of Commission’s Jurisdiction] ~ 


The amendment to § 5 (15 U. S.C. A. 45) 
of the Act did not modify the term “unfair 
methods of competition in commerce” but 
made unlawful what were called “unfair or 
deceptive acts or practices in commerce” 
and by so doing enlarged instead of lessened 
the scape of the jurisdiction of the Com- 
mission. The additions found in §§ 12 to 15 
inclusive were also to give the Commission 
greater control over the advertising of food, 
drugs, cosmetics and the like by providing 
for criminal action as well as injunction; 
and only in proceedings under such sections 
is the definition of false advertisement in 
§ 15 relevant, not in a proceeding like this 
under § 5. 


\Proof of Advertising] 
The only proof of advertising was the in- 
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terstate sending by the petitioners of price 
lists to their customers in the wholesale and ° 
retail trade describing their products as 
pure fruit preserves and the representa- 
tions to like effect by salesmen to such 
customers. We need not now decide 
whether that was advertising in violation of 
§§ 12 to 15 inclusive., Like false labelling, 
it may have been deceptive and have 


amounted to unfair competition under §5 


and we need now-be concerned with nothing 
more, 


[Error in Conduct of. Proceedings: 
Before Commission] 


But whether anything the petitioners did. 
was deceptive and in violation of §5 de- 
pends basically upon whether the proceed- 
ings which resulted in the fmding that 
there was a known standard for the manu- 
facture of -fruit preserves were conducted 
without harmful error. We do not think 
they were and consequently there must be 
a remand to the Commission for findings 
after -hearings which do afford the peti- 
tioners a fair opportunity to develop all the 
pertinent facts. Fashion Originators Guild 
v. F. T. C., 114 Fy €2) 80, 83. ~ 


[Exclusion of Evidence and Curtailment 
of Cross-Examination Denied 
Fair Hearing] 


During the hearings before the examiner 
the petitioners attempted to make it appear 
that the addition of pectin during the manu- 
facture of preserves, a practice which- has 
prevailed for years in both-commercial and 
domestic preserve making, changed the re- 
quirement for a fixed proportion of sugar 
to fruit and made it impossible fairly to 
arrive at the standard the Commission found 
to have been established. A Dr. Osborn 
who had testified to this standard had stated 
on direct examination that some pectin was 
added in the commercial manufacture of 
preserves and that the usual domestic prac- 
tice was to use a cup of fruit to a cup of 
sugar. On cross examination the attempt 
to examine him regarding the home use of 
a pectin product sold under the trade namé 
of “Certo” was blocked by objections the 
examiner sustained. The purpose was to 
show that the recipe widely distributed with 
this product called for the use of less fruit 
in proportion to sugar than he had pre- 
viously testified was used in the home. 
Similar efforts to show that the standard 
the Commission found was by no means 
to be accepted as such because of the vary-- 
ing use of added pectin were made during 
the examination of witnesses Wallace, Kirk- 
patrick and Hader and were frustrated in 
the same way. The evidence which the peti- 
tioners tried to place before the examiner 
was all relevant and of great importance. 
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in deciding what was really the most 
important issue. This cutting off the right 
of the petitidners to make clear what the 
decisive facts were’ prevented a fair chear- 
ing and makes it necessary to send the case 
back to the Commission for a finding as 
to a standard after giving the petitioners an 
opportunity to introduce for consideration 
whatever material and relevant evidence on 
that subject they may offer. 


[Inapplicability of Department of Agriculture 
Regulation] ~ 


It is immaterial that thé Department of 
Agriculture did promulgate a regulation on 
September 5, 1940, which was in effect when 
fhé Commission issued this cease and 


desist order on September 20, 1940,-estab- 
lishing for preservés or jams a standard 
content, with stated optional variations, of 
not less than 45 parts of fruit ingredients 
by weight to 55 parts by weight of optional 
saccharine ingredients. That was not an 
effective standard during the time of the 
alleged violations by the petitioners of the 
Federal Trade Commission Act and there 
is no proof that the petitioners have failed 
to comply with the regulation since it was 
promulgated. 


[Ruling] 


Cause remanded for proceedings in ac- 
cordance with this opinion: 


[] 56,192] _ Jacob Shapiro v. Dr. M. R. King, Warden, Medical Center for Federal 


Prisoners. 


United States Circuit Court of Appeals for the Eighth Circuit. No. 12,102. November 


Lerm, 1941. February 25, 1942. 


Appeal from the District Court of the United States for the Western District of 


Missouri. 


Section 1 and Section 2 of the Sherman Anti-Trust Act cover different matters and 


a conspiracy in restraint of trade which violates Section 1 is not identical with a con- 
spiracy which violates Section 2. It follows, therefore, that a single conspiracy which 
had the double effect and purpose of restraining interstate commerce and of monopolizing 
interstate commerce may be treated and punished as two separate offenses. 


Where two indictments charged separate conspiracies in violation of Sections 1 and 2 
of the Sherman Act, one in relation to rabbit skins, the other with respect to furs gen- 
erally, and the evidence to support the charges under one of the indictments would not 
satisfy the other because different parties and agencies were involved, a party convicted 
under both indictments was held not to be improperly sentenced because the offenses 


charged in the indictment covering the rabbit skins were covered by the indictment deal- 


ing with furs generally. 


Mr. Ralph R.’Quillian (Mr. Frank Brockus was with him on the brief) for appellant. 


‘Mr. Thomas A. Costolow, Assistant United States Attorney (Mr. Maurice M. Milli- 
gan, United States Attorney, and Mr. William W. Barron, Attorney, Department of 
Justice, were with him on the brief) for appellee. 


Before SToNE, THOMAS and JOHNSEN. Circuit Judges. 


‘STONE, Circuit Judge, delivered the opin- 
ion of the court. 

This is an appeal in a habeas corpus pro- 
ceeding by appellant against the warden of 
the Medical Center at Springfield, Missouri, 
where appellant is confined. 

The only basis presented here for re- 
versal is that an tinlawful sentence has ex- 
tended the imprisonment beyond a lawful 
term. 

Appellant was convicted in the Southern 
District of New York on all four counts in 
each of two indictments (identified as 
C95-924 and C95-926) both of which charged 
violations of Sections 1 and 2 of the Sher- 
man Anti-Trust Act (15 U. S. C. A., Sec- 
tions 1 and 2). Each indictment contained 
four counts which were similar in allega- 
tion: the first count was for conspiring to 


restrain interstate commerce; the second 
was for conspiring to monopolize interstate 
commerce; the third for attempting to mo- 
nopolize such commerce; and the fourth 
with monopolizing such commerce. One 
difference between the indictments was that 
the first had to do with commerce in “raw, 


-dressed and dyed rabbit skins”, while the 


second had to do with “raw, dressed and 
dyed fur skins, such as fox, raccoon, beaver, 
leopard, badger, seal, ermine, martin, lynx, 
wolf, weasel, sable, fitch, skunk, kolin- 
sky, opossum, otter, guanaquito, ocelot, 
mole, muskrat, squirrel and mink.” 


Under the first indictment the sentence 
was one year imprisonment on each of the 
four counts, the sentences on counts one 
and two to run consecutively, and the sen- 
tences on counts three and four to run cch- 
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currently with each other and with the 
sentence imposed on count two; and a fine 
of $5,000.00 upon each of counts one and 
two—thus the total sentence amounted to 


imprisonment for a period of two years and: 


the imposition of a fine-of $10,000:00. In 
the second case the sentence was one year 
imprisonment on each of the four counts, 
the sentences on counts one, two and four 
being made to run consecutively with each 
other and with the sentences imposed under 
the first case, while the sentence on the 
third count was made to run concurrently 
with the other three counts of the indict- 
ment; and a fine of $5,000.00 was imposed 
upon each of counts one, two and four— 


thus making the total sentence for three 


years with a fine in the amount of $15,000.00. 
Before the filing of this petition for habeas 
corpus, appellant had served three years 
and paid the entire amount of the fines im- 
posed against him. The asserted grounds 
for relief against the alleged over-sentence 
are based upon two contentions: one is 
that the sentences imposed upon counts one 
and two of each of the indictments are for 
the same offense; the other is that counts 
one and two of the second indictment in- 
clude the offenses alleged in counts one and 
two of the first indictment. 


First Contention 


The substance of the argument in sup- 
port of the contention that counts one and 
two of each of the indictments cover the 


same offense is that each of these counts. 


is for a conspiracy which is the same con- 
spiracy in count one and count two of each 
indictment. Count one of each indictment 
‘is based upon Section 1 of the Act, which 
imakes “every * * * conspiracy, in restraint 


jof trade or commerce among the several’ 


States” illegal. The second count of each 
‘indictment is based upon Section 2 of the 
Act which declares guilt of every person 
.who shall conspire “to monopolize any part 
of the trade or commerce among the several 
States.” Appellant insists that there was 
but one conspiracy here and that the cir- 
‘cumstance that this conspiracy ‘might vio- 
late separate sections of ‘the Act does not, 
for that, reason, allow the single conspiracy 
‘to he treated as two crimes. It is true 
that the gist of each of these counts is the 
Conspiracy. Also, it is true that there was 


but .one conspiracy here in. each indict- 


ment. Again, it is true that this one con- 
spiracy had thé double effect and purpose 
of restraining interstate commerce and of 
monopolizing interstate commerce.-. There- 
fore, the issue presented here is whether a 
single conspiracy, the purpose and effect of 
whicf is to. commit two separate criminal 
acts, may be treated and punished as two 
separate offenses. 


It may be so:treated here. 
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‘Second Circuit in United States v. 


definitely settled that Section 1 and Section 
2 of the Sherman Act cover different mat- 
ters and that a conspiracy in restraint of | 
trade which violates Section: 1 is not iden- 
tical with a conspiracy to monopolize trade 
which violates. Section 2 (United States v. 
Socony Vacuum Oil Co., 310 U. S. 150, 224 
footnote 59: also. see Beddow v. United 
States, 8 Cir, 70 F. 2d 674, 676).\ It is 
true that a monopoly in interstate trade of 
a particular article or business’ may, nat- 
urally and ordinarily, result in a restraint 
of that trade but this is not so necessarily 
true as to make a monopoly always a re- 


straint. 
Second Contention 


The argument supporting the contention 
that counts one and two of the second in- 
dictment cover the offenses charged in 
counts one and two of the first indictment 
is based -.on the claim that the second in- 
dictment covered “furs” generally, which 
would include “rabbit furs”, therefore, that 
a conspiracy to restrain trade in or to mo- 
nopolize “furs” would include a conspiracy 
covering “rabbit skins” and that since these 
alleged conspiracies cover the same periods 
and places and general incidents the first 


- indictment (covering rabbit skins) is simply 


a splitting off of a portion of the offense 
covered by the-second indictment. 


It is true that the second indictment cov- 


‘ered furs rather generally while the first 


indictment. had reference only to rabbit 
skins. However, a comparison of the two 
indictments. shows clearly two separate 
conspiracies. One related to a list of furs 
‘set out in the indictment, which excluded 
rabbit: skins. The other was confined. to 
rabbit skins. While some of the persons 
engaged in both conspiracies, yet the per- 
sonnel and some of the active agencies were 
entirely different. It is quite clear that the 
evidence to support the charges of one of 
these indictments would not satisfy the 
other, 
Habeas Corpus 


A matter brought to our attention is that 
the first contention here was presented by 
appellant and determined adversely by the 
uchalter, 
88 F. 2d 625, while it is stated in the opin- 
ion on the appeal from the conviction under 
the second indictment that appellant con- 
ceded the validity of the sentence there- 
under (United States v. Shapiro, 103 F. 2d 
775, 776). This situation does not prevent 
an application to test the validity of the 
sentences by habeas corpus (compare Wong 
Doo v. United States, 265 U. S. 239, 240, and 
Salinger _v. Loisel, 265 U. S. 224, 230), al- 
though it may affect or control the deter- 
Mination of the merits in the habeas corpus 


hearing. 
The judgment denying the writ and dis- 
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U. S.v. The Wayne Pimp Co. et al. 
missing the petition should be and is afirmed.* 
ear er tS Le ed 


[f] 56,193] "United States of ‘America v, The Wayne Pump Company et al. 


United States District Court for the Northern District of Illinois Eastern Divisio 
prietmsnts Nos. 32597, 32598. Opinion rendered February 17, 1942, filed pasate 


_ Demurrers were sustained to two indictments under the Sherman Act charging a con- 
spiracy to fix, maintain and control prices of patented gasoline computer pumps and a 
conspiracy to monopolize the manufacture of such pumps and other patented computer 
mechanisms, where the indictments failed to set out anything more than the granting of 
ordinary patent license agreements permitted under the patent laws, and were too general 
in their charges to adequately describe the nature of the conspiracy and to enable the. 
defendants to make their defense. _ : 

Thurman Arnold, Assistant Attorney General, Daniel E. Britt, Special Assistant to 
the Attorney General, Willis L. Hotchkiss, Special Attorney, for the Plaintiff. 


Edward R. Johnston, Charles L. Byron and Howard Somervell for the Defendants, 
The Wayne Pump Company and B. F. Geyer. 

Ballard Moore, Harold W. Norman and Louis F. Niezer for the Defendant, Tokheim 
Oil Tank and Pump Company. 

J. H. Winston, J. C. Slade and George W. Ott for the Defendants, Gilbert and Barker 
Manufacturing Company and S. C. Hope. 

Harold F. McGuire. James M. Carlisle and Arthur S. Lytton for Defendants, Veeder- 
Root, Incorporated, G. H. Anthony and J. H. Chaplin. 


Barry Gilbert for Defendants, Gasoline Pump Manufacturers Association and G. 


Denny Moore. 


Before Suttivan, District Judge. 
Nature of Proceeding 


[Digest] Two indictments for violations 
of the anti-trust laws were entered January 
31, 1941, one against four corporations, the 
Wayne Pump Company, a Maryland corpo- 
ration; Gilbert & Barker Manufacturing 
Company, a Massachusetts corporation; 
Tokheim Oil Tank & Pump Company, an 
Indiana corporation; and Veeder-Root, Inc., 
a Connecticut corporation; one unincorpo- 
rated association, the Gasoline Pump Manu- 
facturers Association, and five individuals, 
officers of the various corporations, and the 
second indictment against the four corpora- 
tions and four of the individuals named in 
the first indictment. 

The first indictment, known as the price- 
fixing indictment, charged a conspiracy to 
fix, maintain and control prices of patented 


gasoline computer pumps in interstate com- 


merce in violation of Section 1 of the Sher- 
man Act. 

The second indictment, known as the mo- 
nopoly indictment, charged a conspiracy to 
monopolize the manufacture and sale of 
patented computer pumps and. computer 
miechansims in interstate commerce in viola- 
tion of Section 2 of the Sherman Act. The 
acts set out were alleged to have been per- 
formed within three years next preceding 
the date of the return of the indictments. 

Demurrers were filed by the defendant 
challenging the sufficiency of the indict- 
ments on the ground that they failed to 


describe the alleged conspiracies and com- 
binations charged so as to inform the de- 
fendants of the nature and cause of the 
accusations against them and enable them 
to properly prepare their defenses. 


Development of Computer Pumps 


The United States patent office on No- 
vember 22, 1932, issued to one Jauch, an 
employee of the Wayne Pump Company, a 
patent covering the computer pump, which 
was later assigned to the Wayne Company. 
It was set out in the indictment that this 
patent revolutionized the gasoline pump 
business, since the computer pump “was 
greatly favored by the public because the 
customer was able to see at a glance both 
the price and quantity of the gasoline he 
had purchased; and that by 1939 computer 
pumps represented over 90% in value of 
gasoline pumps manufactured and sold in 
this country. 

Licenses to make, use and sell computer 
pumps were granted by the Wayne Pump 
Company to Gilbert & Barker and Tokheim, 
and later to eight other pump manufacturers. 


Rights of Owner of Patent 


As the owner of the patent the Wayne 
Company had the right to grant licenses on 
its own terms, just as it had the right to ex- 
clude all others from making, using or sell- 
ing computer pumps for the life of its patent, 
provided only that in so doing it did not 
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violate any law. The right of the patentee 
to fix prices and impose other conditions 
under which the licensee could make, use 
and vend the patented article has been up- 
held in a number of cases. Unmited States 
v. General Electric Co., 272 U. S. 476; Bement 
& Sons v.-National Barrow Co., 186 U. S. 70; 
Continental Paper Bag Co. v. Eastern Paper 
Bag Co., 210 U. S. 405. 


Acts Charged in Indictments 


The defendants here were charged with 
“using the Jauch patent” for the purpose of 
fixing prices among themselves on the sales 
of computer pumps, and for the purpose of 
restricting the manufacture and sale of such 
pumps. I 
tempted to fix prices or restrict sales of 
gasoline pumps generally but only that they 
fixed prices of the patented computer 
pumps, a thing which the patent gave them 
the right to do. If the defendants did more 
than enter into ordinary patent license 
agreements under which the Wayne Pump 
Company, as the owner of the patent, li- 
censed:the others to manufacture computer 
pumps and fixed the prices at which the 
pumps should be sold, or if the Government 
claimed that the defendants were involved 
in some offense under the Sherman Act 
other than the exercise of a patent monop- 
oly, the offense should have been set -out 
‘clearly in the indictments. 


_ Bath Tub Case Distinguished 


The ‘contention of the Government that 
this case and the Bath Tub Case (United 
States v. Standard Sanitary Manufacturing 
Co., 226 U. S. 20) had one common theme, 
that is, conspiracy, joint action, agreement 
to use the patent for the purpose of fixing 
prices among themselves, was disposed of 
by the Court on the ground that no facts 
were set out to show joint action or agree- 
ments to use the patent for illegal objectives. 


No charge was made that they at-- 


Specific-Acts-Not Alleged 


If the defendants were guilty of attempt- 
ing to fix the resale price at which jobbers 
might resell computer pumps, as was charged 
in the indictment, facts should have been 
set out to show that the Wayne computer 
pumps were sold through jobbers, or the 
names of specific jobbers, or at least one 
specific instance where the defendants car- 
ried on negotiations to fix resale prices of: 
jobbers. 


Competing Patents 


The indictment also charged that com- 
peting patents were involved and that many 
patents on computer pumps, mechanisms 
and improvements were used to achieve the 
purpose of the conspiracy. However, the 
indictment mentions specifically no patent 
except the Jauch patent issued in 1932. 


Conclusion 


In sustaining the demurrers to the indict- 
ment, the Court said: “It is fundamental’ 
that in every indictment the defendant is 
entitled to be informed with such definite- 
ness and certainty of the accusations against 
him as will enable him to make his defense, 
and avail himself of acquittal or connection 
in any further prosecution for the same of- 
fense. Having in mind that the subject 
matter of the instant indictment is protected 
by a patent, I am of the opinion that the 
defendants here have not been furnished 
with such definite and particular allegations — 
of fact as will meet this test. The charges 
,aresmuch too general. They do not. ade- 
quately describe the nature of the alleged 
unlawful conspiracy agreements or arrange- 
‘ments which defendants are accused of hav- 
ing made, nor show how the defendants 
became parties thereto, nor how they col- 
laborated in doing the unlawful things; nor 
set qut any unlawful means whereby the 
‘unlawful objectives were accomplished.” 
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Connecticut Supreme Court of Errors, March 4, 1942. 
A producer who sells under fair trade agreements to certain customers but who. 


refuses to sell to others doing a like business is not enabled by the Connecticut Fair Trade 
Act to discriminate between customers in a way which violates constitutional guarantees, and 
the Act is not unconstitutional in so far as it permits this to be done, Nor is the Act subject 
to constitutional attack on the ground that it permits a producer to fix the prices at which 
its wholesalers and distributors may sell to retailers. 


A producer, operating under the Connecticut Fair Trade Act, was not barred from, 
seeking equitable Telief against violations of its fair trade agreements because it refused to 
sell directly to a violator. 


_ Fair trade agreements under the Connecticut Fair Trade Act are not violative of the 
common law ban against price fixing, although the terms of the Act state that no contract 
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shall be construed to violate “any provision of the general statutes” instead of “any law 
of the state.” 


A producer of an article within the purview of the Connecticut Fair Trade Act is not. 
precluded from obtaining equitable relief against violation of its fair trade agreements 
because it gave to wholesalers operating chain stores the same discounts they would have 
received had they bought from the wholesalers who handled the producer’s goods. 


A provision in a fair trade agreement excepting from the schedule of minimum prices 
sales by retailers to physicians, dentists, veterinarians, clinics, hospitals and charitable insti- 
tutions was reasonable and did not constitute such an abandonment of the price schedule as 
would render it invalid, where the exception was available to all retailers bound by the 
agreement. oe 
_ _A producer, which sold its products in Connecticut only through certain wholesalers 
and distributors and which regulated the retail price thereof by fair trade agreements, did 
not discriminate between purchasers, in violation of the Robinson-Patman Act, by refusing 
‘to sell directly to a wholesaler who maintained a system of retail chain stores, because the _ 
Robinson-Patman Act applies only to discrimination which “injures competition or affects 
the stream of commerce,” and further because that Act specifically permits persons selling 
goods to select their customers in bona fide transactions which are not in restraint of trade. 


A producer who has been injured as a result of violations of its fair trade agreements 
will not be denied injunctive relief on the ground that it suffered no irreparable injury but 
only slight monetary damage which could be compensated at law. The basis for injunctive 
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relief in such cases is not the past violations but threatened future ones. 


Appeal from the Superior Court of Hartford County, Simpson, J.” No Error. 
Herman M. Levy and Burton N. Levey, for the appellant (defendant). 
William F. Weber, of the New York bar, with whom was Cornelius Shea, for the 


appellee (plaintiff). 
[Nature and Statutory Basis of 
Proceeding] 


Avery, J.: This action was brought by 
the plaintiff under the Fair Trade Act of this 
state, Cum. Sup. 1939, § 921le, seeking an in- 
junction and damages. It bases its cause 
of action on subsection (f) of the act, which 
reads_as follows: 


Wilfully and knowingly advertising, offering for 


sale or selling any commodity at less than the 
price stipulated in any contract entered into 
pursuant to the provisions of this chapter, 
whether the person so advertising, offering for 
sale or selling is or is not a party to such con- 
tract, is unfair competition and is actionable at 
the suit of any person damaged thereby. 


The trial court rendered judgment for the 
plaintiff. 
[Statement of Facts] 


The facts as stated in the finding, with 
such corrections as we make, are as follows: 
The plaintiff is engaged in the production, 
distribution and sale of various drugs, 
medicinal and toilet products bearing its 
registered trade-marks, brands and name, 
“Burroughs-Wellcom & Co. (U. S. A.) 
Inc.,” and is the sole owner of the right to 
use the trade-marks identifying its products 
and preparations, which are articles of stand- 
ard quantity, sold throughout the state in 
fair and open competition with products of 
the same general class produced and sold 
by others. The defendant carries on a 
wholesale business in which it manufactures 


and sells cosmetics and sundry articles to 
retail stores, and it also operates a chain of 
retail stores in Connecticut where such arti- 
cles are sold. One store operated by the 
defendant has a prescription department. 
Other stores of the defendant are in com- 
petition with stores selling similar goods 
except as regards compounding prescrip- 
tions and the sale of narcotics and the like 
for which a special license is required. The 
defendant in its wholesale department does 
not possess proper federal and state licenses 
particularly narcotic licenses, necessary to 
handle and distribute many of the plaintiff’s 
products, but in other respects it is in com- 
petition with the wholesale dealers handling 
the plaintiff’s goods in the state. The plain- 
tiff sells only to certain designated whole- 
salers in this state. It does not make sales in 
this state directly to any retail distributors. 
It does sell directly to certain national chain 
drug organizations having retail outlets in 
this state, but all sales to such organizations 
are wholly consummated without the state. 
The defendant could and did purchase from 
the plaintiff's wholesalers in Connecticut on 
the same basis and at the same prices as 
other retailers similarly situated, and has at 
all times been able to obtain its adequate 
requirements from recognized wholesale 
distributors of the plaintiff located in this 
state within a reasonable time. The plain- 
tiff declines to sell to the defendant either 
as a wholesaler or retailer and does not sell 
directly to Connecticut to any stores of the 
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type maintained by the defendant. The 
plaintiff’s refusal to sell its products to the 
defendant is in accordance with its general 
selling policy and has not been actuated by 
bad faith. The price at which the plaintiff 
sells to all wholesalers, including those which 
sell at retail in connection with their whole- 
sale busiriess, is the list price less 33%, 15 


and 5 per cent; the price charge retailers, 
purchasing from wholesalers is the list price. 


less 33% and 5 per cent; hospitals and 
charitable and governmental institutions are 
'given the same rate as wholesalers; the sales 
by the plaintiff to chain store operators are 
at the same rate as those by wholesalers to 
retailers. The defendant’s retail 
stores buy at the same prices and under the 
same conditions as other retail distributors 
in this state with whom they are in direct 
competition. The sale of the plaintiff’s prod- 
ucts is not charged with a public use and 
benefit. The plaintiff has entered into 
numerous contracts with many retailers 
throughout the state providing that the lat- 
ter will not sell or advertise to sell the plain- 
tiffs trade-marked products at prices ‘less 
than the minimum prices specified in the 
contracts. These retail dealers buy the 
plaintiff's products through its recognized 
wholesalers and distributors in Connecticut. 
The :defendant received notice from~ the 
plaintiff that it was operating, and had ex- 
ecuted such contracts, under the Fair Trade 
Act, but the plaintiff refused to sell- di- 
rectly to the defendant. The defendant, with 
knowledge of the existence of these con- 
tracts, purchased, for the purpose of re- 
selling, various of the plaintiff's products 
bearing -its descriptive. trade-marks and 
brands, and advertised and sold at retail 
these products below the prices set forth in 


the contracts entered into by the plaintiff - 


with its retail distributors in this state. 
Such sales did and will adversely affect the 
plaintiff’s business and caused the plaintiff 
to lose sales. Upon these facts, the trial 
court rendered judgment enjoining the de- 
fendant from selling any of the plaintiff’s 
trade-marked products bearing its registered 
trade-marks, brands and names at less than 
the prices stipulated in the plaintiff’s Fair 
Trade contracts, from which the defendant 
has appealed. 


[Constitutional Issues] 


The Connecticut statute is not essentially 
different from that of Illinois, the constitu- 
tionality of which was sustained in Old:Dear- 
born Distributing Co. v. Seagram-Distillers 
Corporation, 299 U. S. 183, 194, 57 Sup. Ct. 
139. See Carroll v. Schwartz, 127 Conn. 126, 
130, 14 Atl. (2d) 754. This the defendant 
concedes. It contends, however, that if a 
producer who takes advantage of the statute 
sells to certain customers, but refuses to 


1 56,194 


-stitutional. 


chain: 


Perfume Co., Inc. 


sell to others doing a like business, it is 
enabled to discriminate between them in a 
way which violates constitutional guaran- 
tees, and that, therefore, the statute in so 
far as it permits this to be done is uncon- 
Related to this contention and 
subject to the same’answer is the claim of 
the defendant that because the plaintiff re- 
fused to sell directly to the defendant, the 
plaintiff comes into court with unclean 
hands and is, therefore, not entitled to in- 
junctive relief. A “trader or manufacturer, 
tit carries on an entirely private busi- 
ness, and can sell to whom he pleases.” 


‘United States v. Trans-Missouri Freight Assn., 


166 U. S. 29, 320, 17 Sup. Ct. 540; United: 
States v. Colgate & Co:;-250 U..S. 300, 307, 
39 Sup. Ct. 465; Great Atlantic & Pacific Tea 
Co. v. Cream of Wheat Co., 227 Fed. 46, 48, 
141 C. C. A. 594; McCune v, Norwich City 
Gas Co.; 30 Conn. 521, 524. All that the 
plaintiff refuses to do in this case is to sell: 
directly to the defendant. It asks that the 
defendant, if it uses the plaintiff’s good will 
to make sales, be forced to maintain the 
retail prices maintained by other retail deal- 
ers for the plaintiff’s trade-marked products. 
It does not attempt to prevent the defendant 
from obtaining the plaintiff’s products, and 
the finding shows that the defendant does 
in fact get thern and resell them. The plain- 
tiff is simply requiring that, if the defendant 
desires to obtain its products for purposes 
of resale, it obtain them through the plain- 
tiff’s wholesale distributors. Whenever a 
producer designates a certain person or per-: 
sons a sole distributor or distributors of its 
goods in a certain area, other persons de- 


. siring to buy them for resale are not usually 
‘as well situated as they would be if they 


could buy directly from the producer, but 
this does not constitute any violation of 
their rights. The fact that the act permits 
the producer to fix the minimum price at, 
which its goods will be sold by all who pur- 
chase them either directly from it or from 


wholesalers to whom it sells them does not 


essentially change the situation. Thé stat- 
ute is not unconstitutional on the ground 
suggested, nor is the plaintiff guilty of in- 
equitable conduct barring it from relief un- 
der the act because it refuses to sell directly 
to the defendant. : 

There is no merit in the defendant’s fur- 
ther claim that the statute is unconstitu- 
tional as applied in such a case as this 
because it enables one seller of the goods to fix 
the price at which another may sell them. It is 
the producer,who fixes the minimum price, not 
a person who purchases from him and then 
sells to another. Old Dearborn Distributing 
Co. v. Seagram-Distillers Corporation, supra, 
194; Lilly & Co, v. Saunders, 216 N. C. 163, 
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167, 4S. E. (2d) 528. 


[Fair Trade Agreements Not in Viola- 
tion of Common Law] E 


The defendant claims that the statute is 
a nullity because it providés that 
no contract relating to the sale or resale of a 
commodity . . . shall be construed to violate any 
provision of the general statutes by reason of 


any of the following provisions which may be 
contained in such contract. 


The defendant’s claim is that all other fair 
trade acts use the phrasé “any law of the 
state;” and inasmuch as our Fair Trade Act 
refers only to “any provision of the general 
statutes,” contracts under the Fair Trade 
Act are not removed from any ban of the 
common law. 
Even if it be conceded that the common law 
of this state would prohibit such contracts, 
it was not necessary for the legislature to 
state expressly that the Fair Trade Act was 
in derogation of the common law. The 
statute would in any event control. In 
addition, there is in this state a statute, 
General Statutes, § 6352, making it illegal to 
fix prices “for ice, coal or any other necessity 
of life.” Quite possibly the legislature had 
this statute in mind in the language of the 
Fair Trade Act referred to. 


[Abandonment of Price Schedule as Bar 
to Relief] 


The defendant claims that the plaintiff is 
debarred of remedy because it has abandoned 
its price schedule. The intent of the act 
is to enable a producer or distributor of an 
article within its purview to fix the minimum 
price at which the article shall be sold to 
consumers and it does not purport to deter- 
mine the terms upon which the producer 
or distributor may sell the article to those 
who ultimately dispose of it to the consumer, 
but that is left open to free bargaining be- 
tween the producer or distributor and those 
who purchase from it or its wholesalers. 
The plaintiff gave the discounts from its 
list prices allowed to wholesalers to whole- 
salers who sold also at retail, but this is 
not forbidden by the act nor otherwise illegal. 
Certainly there was nothing wrong in its 
giving to chain store operators the sathe 
discounts which they would have received 
had they bought from wholesalers handling 
the plaintiff's goods. It is true that in its 
price schedule it stated that the minimum 
prices it established did not apply to sales 
to physicians, dentists, veterinarians, clinics, 
hospitals and charitable institutions. This 
exception was one which extended to sales 
by all retailers, so that all were treated 
alike. It may well be that a producer or 
distributor who permits a certain retailer or 


This reasoning is fallacious... 


certain retailers to sell at prices below the 
minimum fixed in its schedule, or who per- 
mits exceptions to be made so generally or. 
under such indefinite terms that its schedule 
ceases to maintain prices on a substantially. 
uniform basis, would not be complying with 
the act. But a reasonable exception such as 
that provided in the plaintiff’s price sched- 
ule, which it is open to any retailer to make; 
does not destroy the validity of the schedule. 
Schill v. Remington Putnam Book Co., — Md. 
—, 17 Atl. (2d) 175, 181; Burrough Wellcome 

Co. v. Weissbard, 129 N. J. Eq. 563, 20 
Atl. (2d) 445, affirmed, — N. J. Eq. —. 


[Refusal to . ell as Alleged Violation of 
Robinson-Patman Act] 


As to the claim that the plaintiff, in refus- 
ing to sell tothe defendant directly, violated 
the so-called Robinson-Patman Act, 15 
U.S. C. A., § 13, it is to be noted that the 
statute itself in the section relied upon by 
the defendant states that it shall not 
prevent persons engaged in selling goods, wares, 
or merchandise in commerce from selecting 
their own customers in bona fide transactions 
and not in restraint of trade. 


The act forbids discriminations in price be- 
tween different purchasers 

where the effect . . . may be substantially to 
lesson competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, 
or prevent competition with any person who 
either grants or knowingly receives the benefit 
of such discrimination, or with customers of 
either of them. 


The act applies to discrimination which “in- 
jures competition or affects the stream of 
commerce.” Great Atlantic & Pacific Tea 
Co. v. Federal Trade Commission, 106 Fed. 
(2d) 667, 677. The only discrimination that 
is apparent here is that the plaintiff gives to 
wholesalers who also retail its goods the 
same discount it gives to those who do only 
a wholesale business, while the defendant, 
also a wholesaler and retailer, can buy the 
goods only from a wholesaler, getting the 
discounts granted retailers. But there is no 
finding that this in any way injures com- 
petition or affects the flow of commerce. 
Indeed, the contrary fairly appears, because 
the trial court has found that the defendant 
has at all times been able within a reasonable 
time to obtain from wholesalers an adequate 
supply of plaintiff's goods. 


(Irreparable Damages Not a Requisite 
for Injunctive Relief] 


The defendant makes the claim that the 
plaintiff is not entitled to injunctive relief 
because only slight monetary damage has 
been shown and that the damage was not. 
irreparable but was compensatory at law. 
“Whether damages are to be viewed by a 
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court of equity as ‘irreparable’ or not de- 
pends more upon the nature of the right 
which is injuriously affected than upon the 
pecuniary measure of the loss suffered.” 
Robertson v. Lewie, 77 Conn. 345, 346; 59 Atl. 
409; Danbury & Norwalk R. R. Co. v. Town 
of Norwalk, 37 Conn. 109, 120; Sisters of 
St. Joseph Corporation v. Atlas Sand, G. & 
S. Co., 120 Con. 168, 176, 180 Atl. 303. Fhe. 
basis for injunctive relief in such a case as 
this is not past violations but: threatened 
future ones. “An injunction may issue to 


‘prevent future wrong, although no right has 


yet been violated.” Swift & Co. v. United 
States, 276 U. S. 311, 326, 48 Sup. Ct. 311; 
Miles Laboratories, Inc. v. Seigntous, 30 Fed, 
Sup. 549, 554; Powell v. Valentine, 106 Kan. 
645, 647, 189 Pac. 163; Hecker H-O Co., Inc. 


v, Holland Food Corporation, 36 Fed. (2d) 
767, 768. 


There is no error. Ini this opinion the 
other. judges concurred. ~ 


eer. 


[1 56,195] Howard B. Parker, Appellant, v. United States of America, et al., Appellees. 
United States Circuit Court of Appeals for the First Circuit. Nos. 3695, 3706. March 


16, 1942. 


Appeal from the United States District Court of Massachusetts. 


rehearing. 


On petition for 


Section 25 of the Clayton Act providing that “no proceeding for contempt shall be 
instituted against any person unless begun within one year from the date of the Act com- 
plained of” must be read in the light of Sections 21, 22, 23, and 24 of the same Act as part 
of an integrated statute dealing with the punishment for contempt. 

The “proceeding for contempt” referred to in Section 25 of the Clayton Act is a 
separate and independent proceeding at law for criminal contempt. It does not refer 
to a petition for civil contempt filed as part of an original equity cause. 


The express exception in Section 24 of the Clayton Act renders inapplicable the one- 


year period of limitation set forth in Section 25 of the same Act, even as to proceedings for 
criminal contempt, where the contempt relates to disobedience of any lawful decree entered 
in any suif or action brought or prosecuted in the name of, or on behalf of the United States. 


Richard Wait, Boston, Mass., for appellant. 


Charles C. Pearce, Special Assistant to the Attorney General, John M. Durbin, Senior 
Attorney, Department of Agriculture, John S, L. Yost, and Margaret H. Brass, all of 


Washington, D. C., and Edmond J. Brandon, Boston, Mass., for appellees. 
Before MAGRUDER, MAHONEY and Woopzury, JJ., 


MAGRUDER, J.: * * * 


{Howard B. Parker was adjudged in civil 
contempt by U. S. District Court of Massa- 
chusetts and committed to jail until a corpo- 
ration. of which he was treasurer and. sole 
stockholder effected compliance with the 
Agricultural Marketing Agreement Act of 
1937 and with a mandatory injunction there- 
tofore issued against the corporation. The 
Circuit Court of Appeals for the First Cir- 
cuit on review vacated the contempt and 
commitment orders of the District Court and 
remanded the case for further proceedings 
not inconsistent with its opinion. On peti- 


tion for rehearing the Circuit Court of Ap- 


peals rendered an additional opinion. 
Portions of the additional opinion dealing 
with issues under the Clayton Act are re- 
produced here. Other portions not perti- 
nent to the service are omitted.] 


[Applicability of Contempt Proceedings 
of the Clayton Act] 


Finally, appellant urges that in our orig- 
inal opinion we took no account of § 25 of 


1 56,195 


the Clayton Act, 38 Stat. 730, 740, providing 
that “no proceeding for contempt shall be 
instituted against any person unless begun 
within one year from the date of the act 
complained of; .. . .” That section must 
be read in the light of § 21, 22, 23 and 24 as 
part of an integrated statute dealing with the 
punishment for contempt. Sections 21-25 
of the Clayton Act were derived from 
H. R. 22591, 62d Cong., which passed the 
House in 1912 but not the Senate. See 
H. Rep. 613, 62d Cong., 2d Sess. (1912). 
The provisions of that bill, with no substan- 
tial changes, became § 21-25 of the Clayton 
Act enacted in 1914. See H. Rep. 627, 63d 
Cong., 2d Sess. (1914) p. 21. 

There are two answers to appellant’s con- 
tention as to the applicability of the con- 


tempt provisions of the Clayton Act to the 
case at bar. 


In the first place it is evident both from 
the legislative history and from the text of 
the statute that § 21-25 as an entirety refer 
only to punishment for criminal contempt. 
Michaelson v. United States, 266 U. S. 42, 
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Piuma v. U.S. 


64-67 (1924); Odell v. Bausch & Lomb Optical: 


Co., 91 F. (2d) 359, 361 (C. C. A. 7th, 1937). 
The “proceeding for contempt” referred to 
in §25 is a separate and independent: pro- 
ceeding at law for criminal contempt. It 
does not refer to a petition for attachment 
for civil contempt filed as part of an original 


-equity cause as in the case at bar. See 


Michaelson v. United States, supra, at 64-65; 
Leman v. Krentler-Arnold Hinge Last Co., 284 
U.S. 448, 452-54 (1932). 

In the second place the one-year period 
of limitation set forth in § 25; even as to pro- 


‘ceedings for criminal contempt,,is by the 
express exception in § 24 rendered inappli- 
cable where the contempt relates to dis- 
obedience of any lawful decree “entered in 
any suit or action brought or prosecuted in 
the name of, or on behalf of, the United 
States”—as in the case at bar. United States 
v. Goldman, 277 _U. S. 229, 237-39 (1928); 
Hill v. Umted States, 300 U. S. 105, 108 
(1937). See also the codification of § 21-25 
of the Clayton Act in 28 U. S. C. § 386-390. 
; [Ruling] 
The pétition for rehearing is denied. 


[ 56,196] Joseph A. Piuma v. United States. 
Wie vas States Circuit Court of Appeals for the Ninth Circuit. No. 9934. March 9, 


-Appeal from the District Court of the United States for the Southern District of 


California, Central Division, 


In an action for civil penalties under Section 5(1) of the Federal Trade Commission 


Act for violations of a cease and desist order, directing a manufacturer to discontinue 
certain false representations with respect to a glandular remedy, the findings of the Com- 
mission were not subject to review where manufacturer’s answer merely concluded that 
Commission had no jurisdiction to issue the order, but failed to state any facts warranting 
such conclusion. ie 

An award of penalties under Section 5(1) of the Federal Trade Commission Act for 
violations of a cease and desist order was not ex post facto and constitutionally void on 
the ground that the order was issued prior to the enactment of Section 5(1), where the 
violations occurred subsequent to the enactment. 

An award cf penalties under Section 5(1) of the Federal Trade Commission Act for 
publishing newspaper advertisements containing false representations with respect to a 
glandular remedy was sustained where the representations made were those which the 


Commission had directed to be discontinued. - 


Canepa and Castruccio (Horace W. Danforth, of counsel), Los Angeles, Calif., for 


appellant. 


Wm. Fleet Palmer, U. S. Attorney, James L. Crawford and John M. Gault, Assistant 
U. S. Attorneys, Los Angeles, Calif., for appellee. 
Before DENMAN, MATHEws and STEPHENS, Circuit Judges. 


[Provisions of Cease and Desist Order] 


MatuHeEws, Circuit Judge: On April 6, 
1937, in a proceeding under §5 of the Fed- 
eral Trade Commission Act, 15 U. S.C. A. 
§ 45, the Commission ordered appellant, 
Joseph A. Piuma, to cease and desist from 
directly or indirectly representing that 
Glendage—a nostrum sold and distributed 
by appellant in interstate commerce—(1) is 
a gland tonic; (2) will restore vigorous 
health; (3) is the best gland remedy known; 
(4) constitutes a remedy for glands; (5) is 
the last word in modern science in gland 
remedies, and stimulates all the glands to 
healthy activity; (6) is entirely unlike other 
so-called gland remedies; (7) stands su- 
perior as a tonic; (8) is a remedy for cases 


1 Federal Trade Commission Act, §§ 5 (c) and 
5 (g), as amended by § 3 of the Act of March 
21, 1938, c. 49, 52 Stat. 111, 15 U. S.C. A. 


of nervousness, overwork, lack of vim and 
lack of vigor; (9) will return one to the 
full vigor of-.manhood or womanhood; (10) 
is a competent and effective treatment or 
corrective for use in remedying the ailments 
and conditions hereinabove mentioned. The 
order was served on appellant on April 10, 
1937. No petition to review it was ever 
filed. It therefore became final on May 20, 
19381 and was at all times thereafter in full 
force and effect. 


[Civil Suit for Violation of Order] 


On April 24, 1940, appellee, the United States, 
brought an action against appellant under 
§5 (1) of the Federal Trade Commission Act, 
as amended by § 1107 of the Act of June 23, 
1038, oC COPS? Stat, .1028,,).15-.U,.9S..C, A. 


8§ 45 (c) and 45 (g). See, also, § 5 (a) of the 
Act of March 21, 1938, c, 49, 52 Stat. 117, 
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845 (1).2. The complaint charged thirteen vio- 
lations of the order, in that, between Septem- 
ber 15, 1938, and January 30, 1940, appellant 
had published thirteen newspaper advertise- 
ments, each of which was substantially as 
follows: 

“Money-Back Gland Tablet Calls for Trial. 
Every cent will be refunded if results from 
Glendage are unsatisfactory. ‘That’s how sure 
we are that we have one of the best gland 
tablets known. Thousands of tests have proven 
this to our full satisfaction. You, too, may 
prove it without risking a penny. Glendage, 
in convenient tablet form, is the private pre- 
scription of Jos. A. Piuma, Graduate Phar- 
macist. It contains the extracts from the glands 
of healthy animals and its purpose is to help 
stimulate all the glands to healthy activity. 
You will be surprised at its invigorating action. 
Vigorous health is necessary for success in all 
activity today. Asthma, Diabetes, Rheumatism, 
.Constant Tiredness, Low Blood Pressure, Pros- 
tate Gland Trouble, Nervousness and others 
are ailments frequently caused by gland dis- 
orders. You owe it to yourself and family to 
try this new gland tablet. It is a real gland 
product and carries an unlimited money-back 
guarantee if it does not give complete satis- 
faction. 30-day treatment, $3.00.’’ 


[Lower Court’s Ruling] 


Answering, appellant admitted all material 
allegations of the complaint. There being 
no issue as to any material fact, appellee 
moved for a summary judgment.’ The mo- 
tion was granted and judgment was entered 
in appellee’s favor for $3,250 ($250 for each 
violation of the Commission’s order) and for 
costs. From that judgment this appeal is 
prosecuted. 


[No Basis for Appeal] 


The appeal is a frivolous one. Facts war- 
ranting the judgment were alleged in the 
complaint and admitted in the answer. 
Thus, instead of a defense, the answer was, 
in effect, a confession of judgment. There 
was and is no basis for an appeal. 


‘[Commission’s Jurisdiction Sustained] 


The answer stated appellant’s conclusion 
that the Commission had no jurisdiction to 
make the order, but stated no facts warrant- 
ing the conclusion. Instead, it admitted 
facts showing the conclusion to- be unwar- 
ranted and false. The complaint alleged 


2“Any person * * * who violates an order 
of the Commission to cease and desist after it 
has become final, and while such order is in 
effect, shall forfeit and pay to the United States 
a civil penalty of not more than $5,000 for 


each violation, which shall accrue to the United . 


States and may be recovered in a civil action 
brought the United States.’’ 

3 Federal Rules of Civil Procedure (28 U. S. 
C. A. following § 723c), Rule 56. 

+The Commission charged and found that 
appellant was engaged in the business of sell- 
ing and distributing Glendage in interstate 
commerce in competition with persons, firms, 
partnerships and corporations engaged in the 
interstate sale and distribution of other prep- 
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and the answer admitted that the Commis- 
sion issued its complaint and notice of hear- 
ing on September 5, 1934, and caused the | 
same to be served on appellant on Septem- 
ber 10, 1934; that appellant answered the 
Commission’s complaint on October 2, 1934; 
and that, after a hearing at which evidence 
was received in support of the Commission’s 
charges (no evidence being offered by ap- 
pellant), the Commission made its report, 
stating its findings as to the facts, and 
thereupon made the order first hereinabove 
mentioned. Copies, admitted to be true 
copies of the Commission’s complaint and 
report are attached to and made part of 
appellee’s complaint. Therefrom it appears 
that the Commission charged and found all 
facts * essential to its jurisdiction. Its find- 
ings are not here open to review. 


[False Nature of Advertisements] 


The answer stated appellant’s conclusion 
that his admitted publication of the thirteen 
above mentioned newspaper advertisements 
did not constitute a violation of the order— 
a conclusion which a reading of the adver- 
tisements shows to be false. Each adver- 
tisement was, in substance and effect, a 
representation that Glendage constitutes a 
remedy for glands. Thus, in each of the 
thirteen publications, appellant made at least 
one of the representations from which the 
order required him to cease and desist. 


[Imposition of Penalties Was Constitutional] 

Because the Commission’s order was prior 
to the enactment of §5(1) of the Federal 
Trade. Commission Act. 15: Uy -S.eG. AS 
§ 45(J), under which this action was brought, 
appellant contends that “the award of penal- 
ties was ex post facto and constitutionally 
void.” There is nothing in the point; for, 
although the order was prior, appellant’s 
violations of the order were subsequent to 
the enactment. 


[No Merit in Other Contentions] 


Other contentions made by appellant are 
so devoid of merit as to require no discussion. 


[Ruling] 
Judgment affirmed. 


arations used and useful in the treatment of 
ailments and conditions for which glendage 
was represented by appellant to be an effective 
treatment; that appellant, in the conduct of 
his business, had made and was making the 
representations from which the Commission or- 
dered him to cease and desist; that these rep- 
resentations were false and misleading and 
constituted unfair methods of competition in 
commerce within the meaning of the Federal 
Trade Commission Act; and that a proceeding 
in respect thereof was in the interest of the 
public. 

. 'Section 5 (1) was added to the Federal Trade 
Commission Act by § 1107 of the Act of June 
23, 1938, c. 601, 52 Stat. 1028. 
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[56,197] Barish v. Chrysler Corporation. 
Nebraska Supreme Court. March 20, 1942. 


Loss of future profits and salaries to an officer and stockholder of a motor sales cor- 
poration was not injuries “in his business or property” within the meaning of the Nebraska 
anti-trust law. The officer and stockholder was not entitled to maintain a tort action 
against an automobile manufacturer and credit companies acting in conjunction with the 
manufacturer for damages allegedly suffered by the corporation as the result of the ter- 
ea of a franchise sales contract. Only the corporation may pursue the statutory 
remedy. 

Under the Nebraska anti-trust law, any person may do business with whomsoever he 
desires. Also he may refuse business relations with any person whomsoever, whether the 
refusal is based on reasori, whim or prejudice. One who causes intended or unintended 
harm to another by refusing to continue a business relation, terminable at his will, is not 
liable for that harm. 


Appéal from Dougias County, Fitzgerald, J. Affirmed. 
Webb, Beber, Klutznick & Kelley, Loyal G. Kaplan, Harold R. Lebens, Omaha, Neb., 
for plaintiff, appellant. ; 


Crofoot, Fraser, Connolly & Stryker, Kennedy, Holland, DeLacy & Svoboda, Fred 
N. Hellner, Omaha, Neb., for defendants, appellees. 


_ Before Simmons, C. J., Rosz, Eperty, PAINne, Carrer, and MEssMorE, JJ., and Pork, 
District Judge. 
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Syllabus by the Court 


1. Any person may do business with 
whomsoever he desires. Also, he-may re- 
fuse business relations with any person 
whomsoever, whether the refusal is based 
on reason, whim, or prejudice. And where, 
by the terms of a contract, ‘it is specified 
that either party may terminate the agree- 
ment at any time, such termination may 
likewise be had as stipulated and upon the 
conditions in such contract contained. 


2. One who causes 
tended harm to another by refusing to con- 
tinue a business relation with him, terminable 
at his will, is not liable for that harm. 

3. Under the Junkin Act, recovery is 
limited to damages for injuries ‘‘in his busi- 
ness or his property.” Injuries to corporate 
business are not injuries to. the business of 
an officer or stockholder within the mean- 
ing of that act, and for such injuries only 
the corporation may pur'sue the statutory 
remedy. ? 

4. Under the circumstances of this, case, 
there can be no recovery for future profits 
to accrue to corporate stockholders or fu- 
ture salaries to accrue to corporate officers, 
as elements of damage in a tort action, 
after the due termination and cancelation 
by the corporate. parties ‘thereto of_ the 
contracts, whose continued existence fur- 
nishes the sole basis, of the same. 


Opinion 


[Nature of Proceeding—Lower Court’s 
fe Disposition] me 

Eperty, J.: This is an action for tort 
brought by Barish in the district court for 
Douglas: county against the defendants 
named to recover treble damages under the 
Junkin Act of Nebraska, for injuries in his 
business and property by reason of the re- 


sults of a conspiracy declared unlawful by | 


the terms of that enactment referred to, 
and alleged to have been participated in 
by the defendants. At the. close of plain- 
tiff’s evidence, the trial court, upon the sev- 
eral motions of the defendants, directed the 
trial jury to return a verdict for the defend- 
ants, and dismissed plaintiff’s petition, and 
later also overruled plaintiff’s motion for a 
new trial. The plaintiff appeals. 


[Facts] 


It may be said that among the facts es-' 


tablished by the pleadings and the evidence 
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intended or unin-: 


ship. 


are the following: The defendants Chrysler 
Corporation and Dodge Brothers Corpora- 
tion are automobile manufacturers engaged 
in the manufacture of automobiles and the 
distribution of same throughout the United 
States, through representative dealers. At 
the times involved herein Barish-Sanders 
Motor Company, a Nebraska corporation, 
was the dealer possessed of the usual fran- 
chise.and was handling the products of the 
defendants “Chrysler” and “Dodge” in 
Omaha and vicinity. The plaintiff Barish 
was the president and general manager of 
Barish-Sanders Motor Company, and ac- 
tively engaged in the management of its 
business. He owned 75 shares of common 
stock of Barish-Sanders Motor Company. 
There was also outstanding $30,000 of pre- 
ferred stock issued by the company last 
named, which was owned by Ben Sanders 
and the Hubbell family of Des Moines, 
Iowa, who also owned the remaining 125 
shares of the common stock. The board 
of directors of Barish-Sanders Motor Com-' 
pany, at all times involved herein, was 
Max M. Barish, plaintiff, Ben Sanders and 
James Hubbell. Sanders and the Hubbells 
were owners of a majority of the stock of a 
Des Moines, Iowa, company which was 
engaged in the same business at that place 
that was being carried on by Barish-San- 
ders Motor Company at Omaha. The de- 
fendants' Commercial Credit Company, a 
Nebraska corporation, and Commercial 
Credit Company, a Delaware corporation, 
are engaged in the business of purchasing 
retail and wholesale commercial paper from 
automobile distributors and dealers, and also 
in the business of financing automobile 
transactions. They were affiliated organi- 
zations. The Chrysler Corporation also en- 
tered into a direct dealers agreement with 
Barish-Sanders Motor Company covering 
the sale and' distribution .by the latter of 
Dodge and Plymouth motor products in 
Cass, Douglas, Washington and Sarpy 
counties in Nebraska, and in Harrison 
county, Iowa. This contract is usually 
termed a “franchise” in the trade, and con- 
tains stipulations as to the rights and duties 
of all the parties to the same with reference 
to the subject-matter of the agreement. It 
provided, among other things, for “Termi-: 
nation without Notice” for various ‘reasons, 
such as an attempted assignment by the, 
direct dealer, its bankruptcy or receiver-. 
_ It also provided for “Termination: 
Upon Cessation of Proper Representation,” 
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it in the opinion of the Chrysler Corpora- 
tion the direct dealer shall have ceased 
proper representation in his territory, the 
company to immediately notify the dealer 
in writing of such termination. It also pro- 
vided for “Termination by. Notice” as here- 
inafter set forth; and for “No Liability on 
account of Termination” as later stated in 
this opinion. 

The foregoing agreement was executed 
in writing February 19, 1936, and was in 
effect at all times involved in this litigation. 
It was signed on behalf of Barish-Sanders 
Motor Company by the plaintiff, as “M. M. 
Barish, Pres.” On October 15, 1936, the 
Barish-Sanders Motor Company became a 
“Parts Wholesale Dealer” in the Dodge di- 
vision of the Chrysler Corporation, under 
the terms of a contract then executed by 
it which also contained provisions similar 
to and substantially identical with its auto- 
mobile franchise contract executed Febru- 
ary 19, 1936, with reference to termination 
thereof. 

These contracts are strictly corporation 
contracts, and as such binding only upon 
the corporate entities that are the makers 
thereof, and necessarily subject to all the 
limitations therein expressed. It follows 
that causes of action in the nature of tort 
arising from, growing out of, or pertaining 
to the obligations or duties created or de- 
clared thereby are necessarily limited in 
scope by the terms thereof. 


[Relationship of Defendants Fixed by 
Contract] 


The relations between the Chrysler Cor- 


poration and the two Commercial Credit 


Companies, defendants, were substantially 
created and fixed by the terms of a written 
contract entered into between it and the 
Commercial Credit Company, a Delaware 


corporation, effective January 1, 1935, and. 


which remained in full force during the 
entire period covered by the events in- 
volved in the present suit. The Commer- 
cial Credit Company, a Nebraska corporation, 
was an affiliate company of the Delaware 
corporation of that name, and also a bene- 
ficiary of the contract last referred to. So 
far as involved in the present litigation, it 
may be Said that this contract evidenced 
an agreement that the Chrysler Corpora- 
tion would, 

“by proper means, to encourage, endorse, pro- 
mote, recommend, develop and endeavor to bring 
about the use by its dealers of the financing 
plans and facilities of Commercial Credit in 
connection with the sale by its dealers of Chrys- 
ler cars on a time payment plan basis * * e: 
(b) To mention in advertising and in radio 
broadcasts that Commercial Credit is the finance 
company approved and recommended by Chrys- 
ler, (c) To furnish a letter of recommendation, 


facsimiles of which Commercial Creait iiay use 
in advertising and on its finance charts and 
plans.” 


[Termination of Franchise Contracts] 


In consideration thereof, the Commercial 
Credit Company, a Delaware corporation, 
agreed to pay the Chrysler Corporation for 
such services not less than a minimum of 
$150 for each calendar year. This agree- 
ment also provided that the Commercial 
Credit Company, a Delaware corporation, 
might cause the contract to be performed 
by any or all of its affiliated companies, and 
that this contract should be for the benefit 
of all of the same. 


It must be obvious that the success of the 
Chrysler Corporation under the set up 
heretofore detailed was wholly dependant 
on the number of its automobiles sold and 
the amount of its products disposed of by 
the Barish-Sanders Motor Company. Asa 
matter of necessary precaution, it was the 
adopted business policy of the former to 
keep in close touch with the business trans- 
acted by the latter; to aid, advise, and co- 
operate with the latter to the end that the 
interests of both, if possible, be advanced. 
In the event that the relation between these 
parties should become unsatisfactory for 
any reason, the contracts above referred to 
contemplated that either party thereto 
could at his own option terminate the same 
without liability for damages to the other. 
In line with this policy thus outlined, rep- 
resentatives of Chrysler Corporation and 
of the Barish-Sanders Motor Company dis- 
cussed each year the prospective sales for 
the coming year and agreed upon quotas 
which the dealer believed represented the 
number of automobiles he could sell in: his 
territory. It appears-that Barish-Sanders 
Motor Company did not sell its quota of 
cars in 1936 or 1937. In fact, it did not sell 
as large a percentage of its quota as did the 
Sanders Motor Company at Des Moines, 
Iowa, and fell far below average sales of 
Plymouth and Dodge cars throughout the 
nation. Also, the Barish-Sanders Motor 
Company which had been financing with 
the Commercial Credit Company, because 
of difficulties arising which culminated 
about September 16, 1937, after full con- 
currence by its board of directors, con- 
cluded to quit and did cease doing business 
thereafter with the Commercial Credit 
Company, of which the latter was duly no- 
tified. It would accomplish no good result 
to detail the attempts to secure an adjust- 
ment of these matters of difference. Suf- 
fice it to say that in legal effect the Chrysler 
Corporation determined, in view of the sit- 
uation then prevailing, to exercise the 
rights reserved under the express terms of 
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the two franchise contracts hereinbefore re- 
ferred to, and to cancel and bring the same 
to an end. However, after duly advising 
the other contracting party of this conclu- 
sion, it extended to the Barish-Sanders Mo- 
tor Company the opportunity of selling its 
business-and property employed therein to 
its best advantage, and for which purpose 
it assisted and cooperated to effect that 
result. 


[Purchase of Motor Sales Company] 


On November 11, 1937, Messrs. Maxson, 
Mitchell and Jones, as purchasers, met the 
owners and representatives of the Barish- 
Sanders Motor Company at Omaha, Ne- 
braska. Their negotiations resulted in the 
purchase of the motor company by these 
three men for an agreed consideration of 
$70,000. This sale contract was in writing, 
duly executed by the parties thereto, and 
accomplished the purchase by the sale and 
transfer of all stock, common and pre- 
‘ferred, of the Barish-Sanders Motor Com- 
pany to the three purchasers named, in 
consideration of the $70,000 by them paid. 
In addition, it was agreed as part of such 
sale that some trucks, inventoried at 
$2,043 were to be retained for the benefit 
of the old stockholders, and the purchasers 
also agreed to pay all taxes assessed against 
the property of the Barish-Sanders Motor 
Company so purchased. The stock transfer 
made was complete, absolute and without 
reservation except as above: stated and in- 
cluded’ all stock owned by Barish. On 
November 15, 1937, a written agreement 
expressly terminating the Chrysler Corpo- 
ration direct. dealer agreement with Barish- 
Sanders Motor Company was duly executed, 
the plaintiff Barish signing for the 
motor company. On December 3, 1937, by 
mutual consent, the “parts . wholesale 
agreement” between the Chrysler Corpora- 
tion and the Barish-Sanders Motor Com- 
pany was terminated and canceled by a 
written instrument which was executed in 
a manner identical with the contract termi- 
nating the direct dealer agreement. 

It also appears that the consideration re- 
ceived was duly apportioned to and re- 
ceived by the selling stockholders of the 
Barish-Sanders Motor Company, and that 
thereupon the purchasers as owners of the 
stock went into possession of this company 
and became the owners of all of its prop- 
erties, rights and credits of every descrip- 
tion. On November 20, 1937, at a meeting 
presided over by Max M. Barish, plain- 
tiff, after the transfer of stock to Maxson, 
Mitchell and Jones had been duly made, by 
unanimous consent of all stockholders. in 
interest, the name of the corporation was 
‘changed to ‘Maxson-Mitchell, Inc.” Max 
M. Barish continued with the Barish-San- 


1 56,197 


ders Motor Company, after the change of 
name, during the remainder of the month 
of November and also December, assisting 
the purchasers thereof in the conduct of its 
business. On April 29, 1938, he instituted 
the present action for himself and strictly 
in his individual capacity. 


[Basis of Court's Determination] 


In this matter the following constitutes 
the certain basis of our consideration. We 
are here dealing strictly with two inter- 
corporation contracts. .No one is affected 
by their terms except the corporate parties 
thereto. Officers and stockholders of the 
corporations involved could not possibly 
be affected thereby except indirectly through 
the medium of corporate stock ownership 
and the rights and powers derived there- 
from. 


[Right of Person to Do Business with Party 
of Own Choice] 


In consideration of the Junkin Act, under 
the terms of which this action purports to 
be brought, this court unanimously announced 
the proposition that in business such as 
here involved, “A person may do business 
with whomsoever he desires. He may like- 
wise refuse business relations with any per- 
son whomsoever, whether the refusal is 
based on reason, whim or _ prejudice.” 
Hompes v. Goodrich Co., 137 Neb. 84, 9 SCJ 
145, 288 N. W. 367. 


[Provisions for Termination of Agreement] 


We have repeatedly announced, in sub- 
stance, this rule, “That contracts for the 
performance of services or for the con- 
tinuous furnishing of cqmmodities are, 
when the contract itself specifies no period 
of duration, terminable, upon reasonable 
notice, at the will of either party.” Sauith 
v. Bailey, 105 Neb. 754, 181 N. W. 926. See, 
also, State v. Employers of Labor, 102 Neb. 
768, 169 N. W. 717; Great Atlantic & Pacific 
Tea Co, v. Cream of Wheat Go., 227 Fed. 46. 

In the instant case the parties have ex- 
pressly agreed, in both contracts in issue, 
as follows: ' 

“It is agreed that either party may terminate 
this agreement with or without cause at any 
time upon not less than fifteen (15), days nor 
more than twenty (20), days written notice to 
the other party either by personal delivery or 
by registered mail to the last known address. 


* * a 

“Tt is agreed that neither party shall be liable 
to the other for damages of any kind on.account 
of termination of this agreement with or with- 
out notice as provided herein * * *," 

These stipulations are valid and binding 
upon the parties to these contracts and 
those claiming by, through, or under them. 
Indeed, the parties to these contracts by 
their subsequent valid agreements of can- 
celation and termination thereof admit the 
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contractual validity or these engagements, 
and their acts so performed must be up- 
held. [farren-Scharf Asphalt Paving Co. v. 
Laclede Construction Co, 111 Fed. 695. With- 
out reference to the legal effect of these 
express stipulations as to the terminability 
of these written obligations, the common- 
law rule is that, in the absence of a business 
charged with a public interest or facts in- 
volving similar principles, which do not 
appear in the present case, “One who causes 
intended or unintended harm to another by 
refusing to enter into a business relation 
with the other or to continue a business 
relation terminable at his will is not liable 
for that harm,” so occasioned. Restatement, 
Torts, sec. 762. See, also, Smith v. Bailey, 
supra; and State v. Employers of Labor, 
supra. 

Obviously, there can be no recovery un- 
der the facts in this case against the Chrys- 
ler Corporation because of its exercise of 
its contractual rights or its enforcement of 
the contractual obligations of the two con- 
tracts here involved. 


[No Right in Stockholder or Officer to 
Recover for Injury to Corporation| 

True, the plaintiff sues as an individual in 
tort, but in order that his cause of action 
be deemed sustainable, it must be found in 
some manner to arise out of the express 
terms or necessary results of the two con- 
tracts between the Chrysler Corporation 
and the Barish-Sanders Motor Company. 
Plaintiff's rights must be deemed wholly 
derivative, because he is neither a party to 
the contracts nor affected thereby except as 
a stockholder or officer of the corporation 
that made the contracts here in issue. But 
an individual stockholder or officer of a 
corporation cannot personally maintain an 
action for damages for a conspiracy which 
is claimed to violate the Junkin Act when, 
as here, the evidence conclusively: shows 
that all conduct as -well as contracts of the 
defendants, challenged by this suit brought, 
involve a corporation or corporate rights. 
He can be entitled to no rights, remedies 
or relief because of the existence of these 
contracts, except by or through the rights 
of the actual parties thereto. Ploog v. Rob- 
erts Dairy Co., 122 Neb. 540, 240 N. W. 764; 
United Copper Securities Co. v. Amalga- 
mated Copper Co., 244 U. S. 261, 37 S. Ct. 
509; 7 Thompson, Corporations (3d ed.) 
593, sec. 5595. 


[Recovery of Damages Limited to Business 
or Property of Individual] | 

So too, under our Junkin Act, recovery 
is limited to damages for injuries “in his 
business or his property.” Thus, injuries to 
corporate business are not injuries to the 
business of an officer or stockholder in 
the corporation within the meaning of the 


Junkin Act and for such injuries only the 
corporation may pursue the statutory rem-- 
edy. Loss of a corporate office and salary 
incident thereto is not “injury to business 
or property” within the meaning of the 
statute. Nor is the impairment of the value 
of plaintiff’s shares in the corporation, nor 
loss of prospective ,dividends thereon, “in- 
jury to business or property” as those terms 
are employed in the statute here involved. 
Gerlt v, Silk Assn, 36 Fed. (2d) 959; West- 
moreland Asbestos Co. wv. Johns-Manville 
Corporation, 30 Fed. Supp. 389; Corey v. 
Boston Ice Co., 207 Fed. 465; United Copper 
Securities Co. v. Amalgamated Copper Co., 
244 U. S. 261, 37 S. Ct. 509, 7 Thompson, 
Corporations (3d ed.) 593, sec. 5595. 
Then, again, it appears that the plaintiff 
sold his stock prior to the commencement 
of the present action, and it does not appear 
that demand was made upon the motor 
company which must be deemed to possess 
and own the cause of action, if such cause 
exists, which plaintiff now seeks to allege 
in his own behalf. But, he parted with own- 
ership of the stock before the institution of 
the present action. It follows that he could 
make no legal demand on the corporation 
to institute this proceeding nor maintain it 
in his own behalf. Again, his action, 
though allegedly set forth as a tort, of 
necessity must arise out of, or flow from, 
the contracts which are both subject to can- 
celation upon fifteen days’ notice, and which 
were both actually terminated by mutual 
agreement of the parties thereto. Under 
the circumstances of this case there can be 
no recovery for future profits or future 
salaries, as an element of damages in a tort 
action, after the due termination and can- 


‘ celation by the parties thereto of the con- 


tracts, whose continued existence furnishes 
the basis of the same. James Poultry Co. v. 
City of Nebraska City, 135 Neb. 787, 8 SCT 


" 383, 284 N. W. 273; Ploog v. Roberts Dairy 


Co., 122 Neb. 540, 240 N. W. 764; White Sew- 
ing Machine Co. v. Shaddock, 79 Ark. 220, 95 
S. W. 143; White Co. v. American Motor 
Car Co., 11 Ga. App. 285, 75 S. E. 345; Stand- 
ard Motor Co. v. Shockey, 139 Md. 127, 114 
Atl, 869; State v. Trimble, 295 Mo. 667, 247 
S. W.-119; Kilker v. Ford Motor Co., 39 S. 
Dak. 293, 164 N. W. 57. 


[Conclusion] 

It appearing that there can be no re- 
covery in this action upon the theory pre- 
sented by the plaintiff, the other questions 
presented by the record are, in effect, moot 
and unnecessary to the determination of 


this case. 
[Ruling] 


It follows that the judgment of dismissal 
entered by the district court in this case is 
correct, and it is affirmed. 
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56,198] United States of America v. Standard Oil Company (New Jersey), Stand- 
ard Wi Company of New Jersey, Standard Oil Development Company, Standard Oil 
Company of Louisiana, Standard Catalytic Company, Jasco, Inc., Hydro Engineering 
and Chemical Company, Walter C. Teagle, W. S. Farish, Frank A. Howard; P. L. Young, 
William E. Currie, Walter Schaefer, and Harold A. Koechling. 


United States District Court of New Jersey, March 25, 1942. 


In a civil suit under the Sherman Anti-Trust Act charging a.combination and con- 
spiracy to restrain interstate trade and commerce in the oil and chemical industries, a con- 
sent decree was entered declaring unlawful certain agreements between an American oil 
company, its subsidiaries, and a German corporation, the effect of which has been to sup- 
press in the United States patented processes for the production of basic and synthetic 
products from petroleum and coal. Among other things, the defendants are directed 
(1) to discontinue completely all existing relations with the German corporation, (2) to 
issue royalty free during the present emergency, with certain exceptions, licenses or sub- 
licenses under the suppressed patents to any person or corporation, together with the 
experience and technical knowledge useful to the licensee in his operations under the patent, 
and (3) to revise existing licenses under the patents to make them royalty free during the 
emergency. The decree prescribes that copies of all applications for licenses and of all 
licenses issued shall be filed with the Attorney General or the Assistant Attorney General 
in charge of the Anti-Trust Division, and further provides that production costs of certain 
products as well as royalty rates charged on licenses granted for manufacture cf certain 
products under Government contracts also be furnished to either of said parties. Other 
activities enjoined are carrying out or enforcing any plan or program to effect the transfer 
of patent rights except upon giving notice to the Government, dividing sales territories, 
restricting production, restraining competition, and curtailing exports and imports in petro- 
leum and petroleum products. 


Francis Biddle, Attorney General, Thurman Arnold, Assistant Attorney General, 
Edward P. Hodges, Herbert A. Berman, Patrick A. Gibson and Robert M. Heinter, 
Special Assistants to the Attorney General, John R. Jacobs, Jr. and Webb G. Ellis, Special 
Attorneys, and Charles M. Phillips, U. S. Attorney, Newark, N. J., for plaintiff. 


Before Situ, District Judge. 


Final Judgment * 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
March 25, 1942; the defendants having ap- 
peared and filed their answers to such com- 
plaint denying the substantive allegations 
thereof; all parties hereto by their attor- 
neys herein having severally consented to 
the entry of this final decree herein without 
trial or adjudication of any issue of fact or 
law herein and without admission by any 
party in respect of any such issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it 
is hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


I 
[Jurisdiction] 


That this Court has jurisdiction of the 
subject matter herein and of all of the par- 
ties hereto; that the petition states a cause 
of action against each of the defendants 
under the Act of Congress of July 2, 1890, 
entitled “An Act To Protect Trade and 


Commetce Against Unlawful Restraints and 
Monopolies” and the acts amendatory there- 
of and supplemental thereto. 


II 
DEFINITIONS 


When used in this decree the following 
terms have the meanings assigned respec- 
tively to them below: 


Corporations and Associations 


“Standard” means Standard Oil Company, 
a corporation organized and existing under 
the laws of the State of New Jersey, with 
its registered office in Flemington,, New 
Jersey, and having an office and place of 
business at New York, N. Y. 

“Jersey” means the system composed of 
Standard and all corporations, companies, 
or associations owned or controlled by it, 
directly or indirectly. 

“Delaware” means Standard Oil Company 
of New Jersey, a corporation organized and 
existing under the laws of the State of 
Delaware and having its principal office 
and place of business at New York, N. Y., 
which corporation is a wholly owned oper- 
ating subsidiary of Standard. 


* The various exhibits and schedules referred to in the decree are not reproduced. 
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“Development” means Standard Oil De- 
velopment Company, a corporation organ- 
ized and existing under the laws of the State 
of Delaware and having its principal office 


and place of business at New York, N. Y.,’ 


which corporation is a wholly owned sub- 
sidiary of Standard. f 

“S. I. G.” means Standard Catalytic Com- 
pany (originally known as S. I. G. Com- 
pany, subsequently as Standard-I. G. Company 
and now known as Standard Catalytic 
Company), a corporation organized and 
existing under the laws of the State of 
Delaware and having its principal office and 
place of business at New York, N. Y., all 
of the capital stock of which is now in the 
name of Standard, which controls the 
corporation. 

“I. G.” means I. G. Farbenindustrie 
Aktiengesellschaft, a corporation organized 
and existing under the laws of the German 
Reich and having its principal office and 
place of business at Frankfort am Main, 
Germany, and all corporations, companies, 
or associations owned or controlled by it, 
directly or indirectly. 

“DAPG” means Deutsch-Amerikanische 
Petroleum Gesellschaft, a corporation organ- 
ized and existing under the laws of the 
German Reich and having its principal: office 
and place of business at Hamburg, Germany, 
which corporation is a subsidiary of Standard. 

“Jasco” means Jasco Incorporated, a cor- 
poration organized and existing under the 
laws of the State of Louisiana and having 
its principal office and place of business at 
Baton Rouge, Louisiana, all of the capital 
stock of which is now owned by Develop- 
ment, which controls the corporation. 

“Kellogg” means the M. W. Kellogg Com- 
pany, a corporation organized and existing 
under the laws of the State of Delaware and 
having its principal office and place of busi- 
ness at Jersey City, New Jersey. 

“Shell” means the Royal Dutch Company, 
a corporation duly organized and existing 
under the laws of Curacao, N. W. I., and 
Shell Transport and Trading Company, a 
corporation duly organized and existing 
under the laws of the United Kingdom, and 
all corporations owned or controlled, directly 
or indirectlv, bv both or either of them. 

“Indiana” means Standard Oil Company, 
a corporation organized and existing under 
the laws of the State of Indiana and having 
its principal office and place of business at 
Chicago, Illinois. 


“Universal” means the Universal Oil 


- Products Company, a corporation organized 


and existing under the laws of the State of 
Delaware having its principal office and 
place of business at Chicago, Illinois. 

“C. R. A.” means the association of De- 
velopment, Shell Development Company, 
Texaco Development Corporation and In- 


diana, pursuant to memoranda dated Oc- 
tober 12, 1938, August 15, 1939, April 17, 
1940, and July 9, 1940, respectively, covering 
certain processes including catalytic refining, 
hydroforming, and hydro catalytic reform- 
ing for the refining of petroleum and its 
products. 


Contracts 


(Wherever an agreement is defined below 
the definition shall be taken to include all 
amendments, renewals or extensions of the 
particular agreement defined.) 

“The Division of Fields Agreement” 
means an agreement, a copy of which is at- 
tached hereto and made a part hereof and 
marked Exhibit A, dated November 9, 1929, 
between Standard and I. G. 

“Four Party Agreement” means an agree- 
ment, a copy of which is attached hereto 
and made a part hereof and marked Ex- 
hibit B, dated November 9, 1929, between 
Standard, Delaware, I. G. and S. I. G. 

“Coordination Agreement” means an 
agreement, a copy of which is attached 
hereto and made a part hereof and marked 
Exhibit C, dated November 9, 1929, be- 
tween Standard and I. G. 

“German Sales Agreement” means an 
agreement, a copy of which is attached 
hereto and made a part hereof and marked 
Exhibit D, entered into on November 9, 
1929, between I. G. and Standard, and also 
an agreement dated January 4, 1935, between 
I.-G., Standard and N. V. De Bataafsche 
Petroleum Maatschappij, a copy of which is 
attached hereto and made a part hereof and 
marked Exhibit E. 

“Hydrocarbon Synthesis Agreement” 
means, collectively, the agreements dated 


’ October 7, 1938, providing for the exploita- 


tion of the hydrocarbon synthesis process, 
in which the principal parties in interest are 
Jersey, I. G., S. I. G, Shell, Kellogg and 
Ruhrchemie Aktiengesellschaft. 

“Polyco Agreement” means an agreement 
dated September 1, 1935, providing for the 
licensing of patents covering gas polymeri- 
zation processes, in which the principal 
parties in interest are Kellogg, The Texas 
Company, Phillips Petroleum Company, 
Inc., Indiana, Development, Gasoline Prod- 
ucts Company, Inc., and Polymerization 
Process Corporation. 

“Juik Agreement” means, collectively, the 
agreements dated October 27, 1933, and 
January 1, 1938, between Standard, Develop- 
ment, Union Oil Company of California, 
Indiana and Kellogg, providing for an as- 
sociation between the parties covering cer- 
tain processes including deasphalting, 
dewaxing and solvent extraction processes 
for the refining of petroleum and its prod- 
ucts, using propane and hexane and the 
phenol process separately or in combination. 
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“Sulphuric Acid Alkylation Agreement” 
means, collectively, the agreements dated 


April 12, 1939, between Development, Tex-. 


aco Development Corporation, Shell Develop- 
ment Company, Anglo-Iranian Oil, Company, 
Ltd., and Universal, providing for an associ- 
ation between the parties covering the com- 
bination of iso-paraffn and unsaturated 
hydrocarbons by the use of sulphuric acid 
asa catalyst. 

“Hydrogenation Plan” means those sev- 
eral documents and agreements, contained in 
a printed volume entitled “Plan for Mutual 
Licensing of the Hydrogenation Process” 
anda ted mer , 1935, and covering the 
licensing of the hydrogenation process in 
the United States. 

“Hague Memorandum” means an agree- 
ment, a copy of which is attached hereto and 
made a part hereof and marked Exhibit F, 
dated September 25, 1939 (effective as of 
September 1, 1939), signed at the Hague, 
Netherlands, by F. A. Howard for Devel- 
opment and Dr. F. Ringer for I. G., and 
thereafter adopted by Jersey and I. G., pro- 
viding for the readjustment of their rights 
in Jasco. 

“Trust Agreement” means an agreement, 
a copy of which is attached hereto and made 
a part hereof and marked Exhibit G, effective 
as of September 1, 1939, whereby I. G. de- 
livers to trustees 50% of the issued capital 
stock of Jasco. 

“Paraflow Agreement” means an agree- 
ment, a copy of which is attached hereto and 
made a part hereof and marked Exhibit H, 
dated April 1, 1932, between S. I. G. Devel- 
opment, I. G., and DAPG, relating to the 
exploitation of patent rights covering the 
product called Paraflow, an additive agent 
or material added to petroleum products to 
act as a pour point depressant. 

“Mid-Continent Agreement” means an 
agreement, a copy of which is attached 
hereto and made a part hereof and marked 
Exhibit I, dated May 17, 1932, between De- 
velopment and Mid-Continent Petroleum 
Corporation, a Delaware corporation, relat- 
ing to the exploitation of patent rights cov- 
ering the product called Paraflow, an addi- 


tive agent or° material added to petroleum ° 


products to act as a pour point depressant. 
“Sonneborn Agreement” means an agree- 
ment, a copy of which is attached hereto 
and made a part hereof and marked Ex- 
hibit J, dated April 9, 1934, between Develop- 
ment and L. Sonneborn Sons, Inc., a 
Delaware corporation, relating to the ex- 
ploitation of patent rights covering the prod- 
uct called Paraflow, an additive agent or 
material added to petroleum products to act 
as a pour point depressant. ; 
“Socony-Vacuum Agreement” means an 
agreement, a copy of which is attached 
hereto and made a part hereof and marked 
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Exhibit K, dated January 1, 1938, between 
Development, Socony-Vacuum Oil Com- 
pany, Incorporated, a corporation of New 
York, and its subsidiaries, and Monsanto 
Chemical Company, a corporation of Dela- 
ware, and its subsidiaries, relating to the 
exploitation of patent rights covering the 
product called Paraflow, an additive agent 
or material added to petroleum products to 
act as a pour point depressant. 

“Politz Agreement” means an agreement 
dated January 17, 1939, between I. G.,, 
S. I. G., Standard, and Delaware relating 
to the purchase of shares of Hydrierwerke 
Politz, A. G., with funds advanced by 
DAPG, said shares to be held by I. G. and 
voted in accordance with the interests of 
DAPG. 

“Methanol Agreement” means an unsigned 
memorandum, a copy of which is attached 
hereto and made a part hereof and marked 
Exhibit L, dated September 24, 1936, setting 
forth an agreement between Development 
and I. G. relating to licenses in the United 
States and Germany under their rights with 
regard to various processes, including proc: 
esses for the manufacture of certain alco- 
hols and chloride compounds. 


“Trust Agreement of August 31, 1939” 
means an agreement, a copy of which is at- 
tached hereto and made a part hereof and 
marked exhibit M, dated August 31, 1939, 
between Frank A. Howard, and W. E. Currie 
and P. L. Young as Trustees. 


Processes, Fields, and ‘Products 


“Hydrocarbon Field” means the definition 
elaborated in the Four Party Agreement 
(Exhibit B attached hereto) to define the 
processes placed by I. G. in the control of 
Jersey, generally comprising all operations 
carried on by the oil industry as distinguished 
from the chemical industry, describing such 
processes by the materials to be treated, and 
the products to be produced, and by a gen- 
eral description of other products according 
to the uses to which they are susceptible or 
for which they are intended. 


Definitions 


“Acrylonitrile” means the chemical com- 
pound having the formula CH.CHCN and 
the homologs thereof. 

“Butyl” means the product of copolymeri- 
zation of isobutylene and a small quantity of 
adiolefin. 

“Buna-N” means Perbunan and is the 
product of copolymerization of butadiene 


.and acrylonitrile. 


“Buna-S” means the product of copoly- 
merization of butadiene and styrene. 

“Butadiene” means the hydrocarbon diolefin 
compound the chemical formula for which. 
is CsHe and its homologs. 
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“Methanol” means methyl alcohol. 
“Polybutenes” means the product of poly- 
merization of isobutylenes having a molecular 


weight of 800 or over and includes Vistanex, . 


Oppanol and Paratone. 

“Styrene” means the chemical compound, 
the chemical formula for which is CsHs and 
its homologs. 

“Toluene” means toluol and is the aromatic 
hydrocarbon compound, the chemical form- 
ula for which is CHsCeHs. : 

“Acetylene Arc” process means a process 
for producing acetylene from_natural or re- 
finery gases by means of an electric arc. 

“Alkacid” process means the process of 
that name used for scrubbing gases for the 
removal of hydrogen sulphide and carbon 
dioxide and other substances. 


“Hydrocarbon Synthesis’ means any pro- 
cess for the synthetic production of hydro- 
carbons directly by conversion of hydrogen 
and carbon monoxide and/or carbon dioxide. 

“Hydroforming” means the processes of 
refining light distillates of petroleum utiliz- 
ing a catalyst in the presence of hydrogen 
but resulting in no net consumption of 
hydrogen, referred to in the various C. R. A. 
Memoranda, or licenses, as Hydroforming 
or Hydro Catalytic reforming. 

“Hydrogenation” means a process where- 
by any carbonaceous materials are subjected 
to the action of hydrogen in the presence 
or absence of a catalyst to a degree or ex- 
tent or in a manner to secure definitely 
determinable hydrogenation. 

“Methane Steam” process means any pro- 
cess for the manufacture of hydrogen by 
reacting methane with steam in the presence 
of a catalyst. 

“Paraflow”’ means a pour depressant for 
lubricating oil, being a synthetic product 
obtained by the aluminum chloride conden- 
sation of chlorinated paraffin wax on 
naphtholene. 


[Patents] 


“Patents” means (1) all United States 
patents existing on the date of the entry of 
this decree, including renewals, ‘extensions, 
or reissues thereof, which any of the defend- 
ants, or any of their employees, agents or 
nominees, hold title to, or any beneficial 
interest therein, or a right or power to li- 
cense or sublicense thereunder, and (2) all 
other United States patents which any of 
the defendants or any of their employees, 


‘agents or nominees, holds title to, or any 


beneficial interest in, or a right to license or 
to sublicense thereunder, not existing on the 
date of the entry of this decree but result- 
ing thereafter from applications filed in the 
United States by any of the defendants, 
their employees, nominees or agents, prior 
to said date, and (3) all‘other United States 


patents, which any of the defendants or any 
of their employees, agents or nominees, 
holds title to, or any beneficial interest in, 
or a right to license or to sublicense there- 
under, not existing on the date of the entry 
of this decree but resulting thereafter from 
the registration in the United States by any 
of the defendants, their employees, nominees 
or agents, of any foreign patents existing as 
foreign patents on the date of the entry 
of this decree or issued thereafter as a result 
of applications filed outside the United States 
prior to said date. Patents as defined in 
this paragraph shall include all such patents 
involving in any way the compounding, 
manufacturing, processing, treatment or 
utilization of any of the products or pro- 
cesses referred to in this decree. 


|“Future Patents’ ] 


“Future patents” means all United States 
patents, including renewals, extensions or 
reissues thereof, which any of the defend- 
ants, or any of their employees, agents, or 
nominees, at any time, including after the 
date of the entry of this decree, holds title 
to, or any beneficial interest in, or -a right 
or power to license or sublicense thereunder, 
other than those included under the defini- 
tion of “patents” above given. 


[“S.. I. G. Patents’ ] 


“S. I. G. Patents” means all patents which 
S. I. G. holds title to, or a right to license or 
to sublicense under, on the date of the entry 
of this decree, as well as all patents, title 
to which, or a right to license or to sub- 
license under, is thereafter transferred to 


S. I. G. as a result of the operation of this 


decree. 
[“Jasco Patents’] 


“Jasco Patents” means all patents which 
Jasco holds title to, or a right to license or 
to sublicense under, on the date of the entry 
of this decree, as well as all patents, title to 
which, or a right to license or to sublicense 
under, is thereafter transferred to Jasco as a 
result of the operation of this decree. 


[“Know-How’ | 


“Know-how” means all the practice, ex- 
perience and technical knowledge, useful to 
a licensee in his operations under any of 
the patents licensed under the terms of this 
decree, which is in the possession of any of 
the defendants on the date of the entry of 
this decree, or, useful to a licensee in his 
operations under any patents issued after 
said date which are subject to licensing 
under the terms of this decree, in the pos- 
session of any of the defendants on the date 
of issue of each of such patents: (1) which 
originated with Jersey or I. G.; (2) which did 
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not originate with Jersey or I. G., but the 
transfer of which by the defendants is not 
prohibited by anv existing contracts. 


[“Present Emergency’ } 


“Present Emergency” means the period 
of timé extending from the date of the entry 
of this decree through the first six months 
after the cessation of hostilities between the 
United States and Germany, Italy, and 
Japan. 

[“Subsidiary” | 


“Subsidiary” means any corporation, com- 
pany or association, more than 50% of the 
outstanding shares of stock of which is 
owned outright or beneficially by some other 
corporation, company or association, or the 
management or policy of which is directed, 
directly or indirectly, by some other corpo- 
ration, company or association. 


[“Conitro?’] 


“Control” means, when used as noun or 
verb, the power in, or the exercise, directly 
or indirectly, the management or policy 
of some other corporation, company or 
association. 


III 


[Illegality of Agreements Under 
Anti-Trust Laws | 


The Four-Partv Agreement, the Division 
of Fields Agreement, the Coordination Agree- 
ment, the Hydrogenation Plan, the Paraflow 
Agreement, the Mid-Continent Agreement, 
the Sonneborn Agreement, the Socony- 
Vacuum Agreement, the Hague Memo- 
randum, the Trust Agreement, the Methanol 
Agreement, the Hydrocarbon Synthesis 
Agreement and the Trust Agreement of 
August 31, 1939, and all contracts, agree- 
ments, understandings, arrangements, plans 
or programs of every nature whatsoever 
between Standard and I. G. or any of their 
subsidiaries, with the exception of the Ger- 
man Sales Agreement and the Politz Agree- 
ment, are hereby adjudged to be unlawful 
under the Antitrust Laws of the United 
States; and the defendants, their directors, 
officers, agents, employees, successors, and 
subsidiaries, and all persons acting under, 
through, or for any of them, are hereby 
individually enjoined and restrained from 
the further performance of any of their 
provisions. 


IV 
[Activities Enjoined] 
The defendants, their directors, officers, 
agents, employees, successors, and subsidi- 
aries, and all persons acting under, through 


or for any of them, be and they hereby are 
individually ordered, directed and required: 


1 56,198 


Court Decisions = 
U. S. v. Standard Oil Co., et al. 


[Discontinuance of Relations with Foreign 
Corporation] 


(1) To discontinue completely all existing re- 
lations with I. G., except those required by 
the provisions of the German Sales Agreement 
and the Politz Agreement, and such other ex- 
isting relations as may be approved-by the At- 
torney General of the United States, or the 
Assistant Attorney General in charge of the 
Antitrust Division. 


[Transfer of Title and Interest in Patents] 


(2) To transfer to S. I. G, all their right to, 
title to, power and interest in all patents ca- 
pable of being used. in the fields of the prac- 
tice of the following processes or the treatment, 
manufacture, utilization, or compounding of the 
following products: Hydroforming, Parafiow, 
Hydrogenation, Methane Steam or other prcc- 
esses for the production of Hydrogen, Hydro- 
carbon Synthesis, Methanol, Alkacid, Claus, and 
Asphalt Additives, and all patents which have 
been or are being exploited by S. I. G. or as 
to which either Jersey or I. G. have been or 
are under commitment to grant to S. I. G. the 
right to exploit, license or to sublicense, and. 
in addition, all patents useful in the Hydro- 
carbon field and in respect of which Jersey or 
I, G. has assumed any commitment to the 
other; provided, however, that in connection 
with the patents under which Jersey is under 
no commitment to I. G., and which are prin- 
cipally useful in fields other than those above 
but are none the less capable of being used 
in said fields, Jersey shall be under no obli- 
gation to transfer to S. I. G. title thereto, but 
only a right to license or to sublicense; and 
provided, further, that save as set forth above, 
the right to sublicense shall be transferred only 
if it is impossible to transfer the right to li- 
cense, and the right to license shall be trans- 
ferred only if it is impossible to transfer title. 
This paragraph shall be applicable, but not 
limited to the patents listed on Schedule A 
attached hereto and made part hereof. 


(3) To transfer to Jasco all their right to, 
title to, power and interest in, all patents ca- 
pable of being used in the fields of the practice 
of the following processes or the treatment, 
manufacture, utilization, or compounding, of 
the following products: Butyl, Perbunan or 
Buna-N, Buna-S, Polybutenese, Paraffin Oxida- 
tion, Acetylene, Arc, Styrene, Acrylonitrile and 
Butadiene, and all other patents which have 
been or are being exploited by Jasco, or as 
to which Jersey or I, G. have been or are 
under commitment to grant to Jasco the rights 
to exploit, to license or to sublicense, and, in 
addition, all patents not useful in the Hydro- 
carbon field and in respect of which Jersey or 
I. G. have assumed any commitment to the 
others; provided, however, that, in connection 
with patents under which Jersey is under no 
commitment to I. G., and which are principally 
useful in fields other than those described above 
but are none the less capable of being used 
in said fields, Jersey shall be under no obli- 
gation to transfer to Jasco title thereto, but 
only a right to license or to sublicense; and 
provided, that, in amplification of the definition 
of ‘‘patents’’ above given, the buty] patents to 
be transferred to Jasco under the provisions 
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of this decree shall include not only those in 
existence on the date of the entry of this de- 
cree and those issuing upon applications in 
existence on the date of the entry of this 
decree, but also those issued at any time there- 
after until termination of the present emer- 
gency, based upon applications filed before or 
after the date of entry of this decree; and 
provided, that the defendants shall not, any- 
thing in this decree to the contrary notwith- 
standing, be required to license such butyl 
patents issued after the date of entry of this 
decree, unless the licensee agrees to grant back 
operating rights under its patents issued after 
the entry of the decree, but-during the period 
of the emergency, relating to butyl rubber as 
hereinabove in Article II defined; and provided, 
further, that save as set forth above the right 
to sublicense shall be transferred only if it is 
impossible to transfer the right to license, and 
the right to license shall be transferred only 
if it is impossible to transfer title. This para- 
graph shall be applicable, but not limited, to 
the patents listed in Schedule B attached here- 
to and made a part hereof. 


(4) To transfer to either S. I. G. or Jasco 
the title to all patents, not included in para- 
graph (2) or (3) above, or in Schedule A or 
B, title to which is now held by W. E. Currie 
or P. L. Young, as trustees, and all other 
patents originating with I. G. to which Jersey 
or any of its employees, nominees or agents 
holds title, or the right to transfer title. 


[Issuance of Licenses and Sublicenses] 


(5) To issue licenses or sublicenses, or to 
direct and compel the licensing agency to so 
do, on the request of any person or corpora- 
tion, under the S. I. G. patents and under the 
Jasco patents, without restriction as to the 
products to be treated or manufactured or as 
to the technique to be employed or as to the 
use to be made of such patents, or as to the 
price to be charged for any of the products 
manufactured under such licenses or sub- 
licenses, and without any other restriction what- 
soever, save that reasonable royalty rates may 
be charged under said licenses or sublicenses 
in connection with operations after the present 
emergency, for the duration of which said H- 
censes or sublicenses shall be royalty free; pro- 
vided, however, that with respect to patents 
under which Jersey is under no commitment 
to I. G., and which are principally useful in 
flelds other than Hydroforming, Paraflow, Hy- 
drogenation, Methane, Steam or other processes 
for the production of hydrogen, Hydrocarbon 
Synthesis, Methanol, Alkacid, Claus, Asphalt 
Additives, Butyl, Perbunan or Buna-N, Buna-S, 
Polybutenes, Paraffin Oxidation, Acetylene Arc, 
Styrene, Acrylenitrile and Butadiene, but which 
are none the less capable of being used in said 
fields, Jersey shall be required to issue li- 
censes thereunder, for use in the above men- 
tioned fields, in accordance with the provisions 
of this decree requiring the licensing of S. I. G. 
and Jasco patents, and, if the licensee wishes 
to use said patents for any other purpose, this 
decree shall have no application thereto; and 
provided, that the defendants shall be under 
no obligation for the duration of the present 
emergency to grant licenses to any member of 
C. R. A. under any hydroforming patents owned 


by Jersey and which originated with Jersey, 
unless sald member agrees reciprocally to li- 
cense Jersey under its own hydroforming pat- 
ents, and provided that the defendant shall be 
free to collect royalties at any time on licenses 
under patents issued after the date of the en- 
try of this decree except that with regard to 
operations conducted during the present emer- 
gency, no royalties shall be collected on United 
States patents hereafter resulting from ‘the 
registering in the United States after the date 
of entry of this decree of patents issued abroad 
which, if they had been originally U. S. pat- 
ents, would belong to S. I. G. or Jasco here- 
under, and provided further that the defendants 
shall be free at any time to receive a reason- 
able compensation from licensees for the sup- 
ply of know-how furnished, in accordance with 
the provisions of paragraph (6) below, with 
all licenses under Buty] patents. 


[Furnishing “Know-How” with 
Patent License] 


(6) To furnish with all licenses issued under 
Paragraph (5) above know-how without com- 
pensation therefor, save that the cost of fur- 
nishing know-how may be recovered from the 
licensee, which cost shall include the value of 
the time spent by defendant's personnel in fur- 
nishing said know-how, and save that a rea- 
sonable compensation may be received for 
know-how furnished with licenses under Butyl 
patents. 


[Revision of Existing Patent Licenses to 
Conform to Royalty Provisions 
of Decree} 


(7) To revise existing licenses under patents 
covered by paragraphs (2) and (3) above in 
order to conform said licenses to the royalty 
provisions of this decree; provided, however, 
that this paragraph IV (7) shall not change in 
any way the obligation of the defendants to 
grant such further licenses or rights to such 
licenses as are provided for in this decree, and 
provided further that the defendants are -fur- 
ther enjoined from enforcing any rights under 
such existing licenses which would derogate 
from the right of such licensees ‘to receive fur- 
ther licenses as provided for in this decree; 
and provided further that the right of the 
licensees to cancel existing license agreements 
is hereby expressly granted. 


[Requirements with Respect to Patents and 
Licenses under Other Agreements] 


(8) With regard to all patents, title to which 
or the right to license or to sublicense there- 
under, is held under the terms and conditions 
of either the Juik Agreement, the Sulfuric Acid 
Alkylation Agreement, or the Polyco Agree- 
ment, (a) for the duration of the present emer- 
gency, to issue licenses or sublicenses on the 
request of any person or corporation, in ac- 
cordance with the terms and conditions of 
said agreements, and to furnish know-how 
therewith, (b) after the termination of the 
present emergency, to issue licenses or sub- 
licenses on the request of any person or cor- 
poration, and to furnish’ know-how therewith, 
without restriction as to the products to be 
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treated or manufactured or as to the technique 
to be employed or as to the use to be made 
of such patents, or as to the price to be charged 
for any of the products manufactured under 
such licenses or sublicenses, and without any 
other restriction whatsoever, save that reason- 
able royalty rates may be charged, and to 
refrain from bringing any patents or future pat- 
ents under the terms and conditions of said 
agreements without the consent of the Attorney 
General or the Assistant Attorney General in 
charge of the Antitrust Division, (c) to initiate 
and carry on in good faith with all diligence, 
negotiations with the other parties to the above 
mentioned agreements with the object of chang- 
ing and amending said agreements so as to 


make possible the carrying out of the provi-. 


sions of this paragraph (8), provided, however, 
that the defendants shall not be held to be 
in contempt of court for failure to carry out 
any of the provisions of this paragraph (8) to 
the extent that such failure is caused by the 
refusal of the other parties to the above men- 
tioned agreements to agree to the changes and 
amendments thereof necessary for the carry- 
ing out by the defendants of the provisions of 
this paragraph (8). 


{A pplication for and Grant of Licenses to Be 
Filed with Government] 


(9) To file with the Attorney General of the 
United States, or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, copies 
of all applications for licenses under the terms 
of this decree, immediately upon receipt there- 
of. and of all licenses issued. and to furnish 
the Attorney General of the United States, or 
the Assistant Attorney General in charge of 
the Antitrust Division, with full information 
as to the status of all negotiations. between 
applicants and any of the defendants or a 
licensing agency with regard to the failure to 
grant a license or sublicense where an _ appli- 
cation therefor has been pending for a 90-day 
period. 

In case of failure by any defendant to agree 
with the applicant for a license as to any of 
the terms thereof, or ‘in case of dispute between 
any of the defendants and the Attorney General 
of the United States, or the Assistant Attorney 
General in charge of the Antitrust Division, 
with regard to whether or not the terms of 
a license are in accordance with the provisions 
of this decree, to issue the license or sublicense 
applied for in a form approved by the Attor- 
ney General of the United States, or the As- 
sistant. Attorney General in charge of the 
Antitrust Division, and subject to review and 
modification by this court as to the terms 
thereof. 


| Patents and “Know How” for Certain 
Products to Be Made Public] 


(11) Without limiting the operation of: any - 


other provision of this decree, to make available 
to the public at reasonable royalty rates ap- 
propriate patent licenses and know-how for the 
manufacture and sale of the products set forth 
in Schedule C attached hereto and made a part 
hereof, provided, however, that the defendant 
shall not be under any obligation to make avail- 
able any licenses under patent rights owned by 
Standard Alcohol Company. 
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[Production Costs to Be Furnished 
Government] 


(12) To furnish the Attorney General of the 
United States or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, upon 
request with statements setting forth costs, 
broken down in detail, for the production of 
the following: ethyl alcohol, methyl alcohol, 
butyl rubber, Perbunan or Buna-N_ rubber, 
Buna-S rubber, butadiene, toluene or toluol, 
styrene, acrylonitrile and aviation gasoline (in- 
cluding base stock and blending agents), such 
statements to be based upon Jersey’s opera- 
tions, or, in case any of the stated products 
have not been produced by Jersey, upon Jer- 
sey’s best estimates; with separate figures re- 
flecting in convenient form the capital outlay 
requirements for production of the above stated 
products, and with prices at which such prod- 
ucts are, or are to be sold. 


[Rovalty Rates to Be Furnished Government] 


(13) To furnish the Attorney General of the 
United States or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, with 
a statement of the royalty rates at present 
charged on Jasco or §. I. G. licenses granted 
for manufacture under Government contracts, 
this statement to include, but not to be limited 
to, rates charged with reference to such con- 
tracts for the production of aviation gasoline, 
synthetic rubber. butadiene, styrene. acryloni- 
trile, toluene or toluol, provided, however, that 
the Attorney General of the United States or 
the Assistant Attorney General in charge of 
the Antitrust Division, shall in no event divulge 
to any persons other than official representa- 
tives of the United States Government any o* 
the information furnished by the defendants 
in accordance with the provisions of paragraphs 
(12), and this paragraph (13). 


» [Dissolution of Certain Corporations | 


(14) To bring about within one year after 
the entry of this decree, the dissolution of 
Hydro Patents Co., Inc., and Hydro Engineer- 
ing and Chemical Co., Inc., provided, however, 
that the defendants shall not be held to be in 
contempt of court for failure to carry out the 
requirement of this paragraph (14) to the ex- 
tent that such failure is caused by the refusal 
of the other shareholders in the above-mentioned 
corporations to agree to the dissolution thereof. 


V 
[Further Activities Prohibited] 


The defendants and their directors, of- 
ficers, agents and employees successors and 
subsidiaries, and all persons acting under, 
through, or for their successors or sub- 
sidiaries, or any of them, be and they 
hereby are individually enjoined and re- 
strained from: 


[Enforcing Plan to Effect Transfer of Patent 
Rights Without Notice to.Government| 


_ (1) Entering into, abiding by, carrying out, 
or enforcing directly or indirectly, with I. G., 
any general plan or program to effect the trans- 
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fer as between the parties of any rights under 
patents or future patents, United States or 
foreign, notwithstanding the definition of pat- 
ents in this decree, except upon giving con- 
temporaneous notice thereof to the Attorney 
General, or the Assistant Attorney General in 
charge.of the Antitrust Division; or perform- 
ing any act in continuation of the Four Party 
Agreement outside the United States to the 
extent that such is permitted under Section VI 
of this decree, except upon giving contem- 
Poraneous notice thereof to the Attorney Gen- 
eral, or the Assistant Attorney General in charge 
of the Antitrust Division; or entering into, 
abiding by, carrying out, or enforcing directly 
or indirectly, with I. G., any individual con- 
tract or agreement not forming a part of a 
plan or program to effect the transfer as be- 
tween the parties of any rights under patents 
or future patents without notifying the Attor- 
ney General, or the Assistant Attorney General 
in charge of the Antitrust Division, of the 
existence of such individual contract or agree- 
ment, and filing a copy thereof with the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
within thirty days after the execution of such 
individual contract or agreement. 


[Division of Sales Territories, Restricting 
Production and Restraining Competition] 


(2) Entering into, abiding by, carrying out, 
or enforcing, directly or indirectly, any con- 
tract, agreement, understanding, arrangement, 
plan, or program with any person, corporation, 
company or association, (a) to divide sales 
territories, or restrict production or agree not 
to manufacture; (b) not to sell products in, 
or not to export products from, any specified 
territory; (c) to allow any other company to 
sell without competition from either party in 
any market of the world; (d) to refrain from 
competition in any product; (e) to keep any 
third party out of any market; and (f) not 
to develop, manufacture, use, or sell processes 
or products having to do with either the oil 
field or the chemical field or any other field 
of industry, provided, however, that the injunc- 
tive provision of this subsection (f) of this 
paragraph (2) shal) not be applicable to indi- 
vidual contracts entered into by defendant 
Standard, which contracts are not part of a 
broader plan or program between Standard 
and the other party or parties to the contract. 


[Activities Enjoined with Respect 
to Agreements | 


(3) Aceounting to I. G. in respect of receipts 
from the subject matter covered by the Hague 
Memorandum, or any other agreement declared 
illegal by the terms of this decree. 

(4) Carrying out, abiding by, adhering to, 
or following any of the several memoranda 


~ dated October 12, 1938, October 13, 1938, August 


15, 1939, April 17, 1940, and July 9, 1940, creat- 
ing C. R. A., copies of which are attached 
hereto and made a part hereof and marked 
respectively exhibits N, O, P, Q and R. 


(5) Carrying out, abiding by, adhering to, 
or following any of the provisions, or any ex- 
tensions, interpretations, or amendments there- 
of, of the letter concerning C. R. A. dated May 


11, 1940, executed by I. G., a copy of which is 
attached hereto and made a part hereof and 
marked exhibit S. 


(6) Carrying out, abiding by, adhering to, or 
following any of the agreements dated October 
7, 1938 and January 1, 1940, between Develop- 
ment, S. I. G., and I. G., and the guarantees 
thereof by Standard, relating to the exploita- 
tion of the hydrocarbon synthesis process, copies 
of which are attached hereto and made a part 
hereof and marked respectively exhibits T 
and U. : 


[Curtailing Imports, Exports and Production] 


(7) Curtailing, restricting, limiting, shutting 
back, or refraining from, directly or indirectly, 
the export from, the import into, or the pro- 
duction within, the United States or any of 
its territories, of any petroleum or petroleum 
products in accordance with or by reason of 
an understanding in the form which it has 
taken from time to time since the year 1928, 
and to which Jersey and Shell are the principal 
parties in interest, or any like or similar agree- 
ment, understanding or undertaking between 
Jersey and any other person, firm, or corpo- 
ration, provided, however, that the prohibitions 
contained in this paragraph (7) shall not be 
applicable to any activities of the defendants 
performed in carrying out an arrangement be- 
tween Jersey and the Socony-Vacuum Oil Com- 
pany, Inc., or its successors regarding the 
supply of petroleum products for aviation use 
outside the United States, and known as Intava. 


VI 
[Territorial Scope of Decree} 


None of the prohibitions contained in 
paragraphs (2) and (7) of Section V above 
nor the declaration of invalidity and injunc- 
tion against further performance of the Four 


' Party Agreement in Section III above, shall 


have any effect with respect to operations or 
activities outside the United States, its ter- 
ritories and the District of Columbia not 
violative of the Antitrust Laws or to opera- 
tions and activities within the United States, 
its territories and the District of Columbia 
relating exclusively to acts,and operations 
outside the United States, its territories and 
the District of Columbia not violative of 
the Antitrust Laws, or to operations and 
activities, wherever performed, authorized 
and permitted by the Act of Congress of 
April 10, 1918, commonly called the Webb- 
Pomerene Act, or by acts amendatory 
thereto. 


VII 
[Effect of Decree on Present Patents} 


Nothing contained in this decree shall 
affect or diminish any right, title or inter- 
est of the defendants, their successors, sub- 
sidiaries or assigns in or to or under any 
presently existing patents, licenses under 
such patents, patent applications, assign- 
ments of such patents or of such patent 
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applications, trade marks, trade names, or 
shares of corporate stock, or impair any 
rights or remedies of said defendants, their 
successors, subsidiaries or assigns, provided 
by statute or convention, and by: suits for 
damages, injunction or other remedy with 
respect to any such patents, licenses under 
such patents, patent applications, assign- 
ments of such patents or of such patent ap- 
plications, trade marks, trade names or 


shares of corporate stock, provided, however, | 


that the patents, licenses under such patents, 
patent applications, assignments of such 
patents or of such patent applications, trade 
marks, trade names and shares of corporate 
stock above mentioned shall notwithstand- 
ing the definition of patents in this decree, 
be taken to include those of foreign coun- 
tries as well as of the United States. 


VIIl 


[Right of Government to Take Civil or 
Criminal -Action in Any Existing 
Patent Pool Reserved] 


Nothing in this decree shall be construed 
to restrict or prohibit the exercise of the 
right of the Department of Justice, which 
right is hereby specifically reserved, to take 
such other action, civil or criminal, against 
the defendants in this action, as it may see 
fit in connection with any existing patent 
pool or contract or other arrangement in- 
volving patents to which any of the defend- 
ants are present parties, provided, however, 
that this Section VIII shall not be applicable 
to such agreements or arrangements as are 
specifically named in Section III above. 


IX 
[Activities Permitted to Secure Compliance] 


For the purpose of securing. compliance 
with this decree, and for no other purpose, 
‘duly authorized tepresentatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable notice 
to any one of the defendant corporations 
made to the principal office of such defend- 
ant corporation, be permitted, subject to 
any legally recognized privilege (1) access, 
during the office hours of such defendant 
corporation, to all books, ledgers, accounts, 
“correspondence, memoranda and _ other 
records and documents in the possession 
or under the control of the defendant cor- 
poration, relating to any matters contained 
in this decree, (2) subject to the reasonable 
convenience of such defendant corporation 
and without restraint or interference from 
them, to interview officers or employees of 
such defendant corporation, who may have 


* [Exhibit ‘‘V’’ is reproduced at { 56,150 in 
the case of U. S. v. Alba Pharmaceutical Co., 
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counsel present, regarding any such matters, 
and (3) such defendant corporation, on such 
request, shall submit such reports in re- 
spect of any such matters as may from 
time to time be reasonably necessary for 
the proper enforcement of this decree: 
Provided, however, that information ob- 
tained by the means permitted in this 
paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings 
for the purpose of securing compliance with 
this decree in which the United States is a 
party or as otherwise required by law. 


X 
[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith and for the 
punishment of violations thereof, 


XI 
[Agreements with National Defense Agencies] 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers, or employees in good faith 
and within the fair intendment of the letter 
ofthe Attorney General of the United States 
to the General Counsel of the Office of Pro- 
duction Management, dated April 29, 1941, 
(a copy of which is attached hereto as 
Exhibit “V”*), or with any amendment or 
amplification thereof by the Attorney Gen- 
eral, or in accordance with any arrangement 
of similar character between the Attorney 
General and any National Defense Agency 
in effect at the time, provided such letter 
or arrangement has not at the time of such 
action been withdrawn or cancelled with 
respect thereto. 


XII 


[Consent of Alien Property Custodian 
to Decree] 


The Alien Property Custodian, having 
entered a formal appearance in this proceed- 
ing and having become a party herein, 
hereby consents to the entry of this decree 
and agrees to be bound by the provisions 
thereof. Pursuant to such consent and this 
agreement to be bound, the Alien Property 
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Custodian further agrees to execute such 
further transfers of property to S. I. G, or 
Jasco as may be necessary to carry out the 
provisions of the decree, including the provi- 
sions of the decree limiting or prohibiting 
royalties under those patents and providing 
for compulsory licensing under them. The 
consent of the Alien Property Custodian 
to the entry of this decree and this agree- 
ment to be bound, however, shall not affect 


such further rights of the Alien Property 
Custodian to any property or the proceeds 
thereof, or rights therein, as may remain 
unaffected by the terms of this decree, and 
all-such right, title and interest of the Alien 
Property Custodian in any property or the 
proceeds thereof as between the Alien Prop- 
erty Custodian and any of the defendants 
is hereby expressly reserved. 
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Cement Company, Monolith Portland Midwest Company, Colorado Builders Supply 
Company, Denver Mortar and Materials Company, Francis J. Fisher, Incorporated, Rio 
Grande Fuel Company, Spratlen-Brannan, Inc., Merle R. Jones, Sr., Frank F. Wagner, 
George S. Yates, Lloyd S. Brannan, Frank P. Spratlen, Jr., G. R. Joslyn, C. L. Goody, 
Elmer H. Peterson, Harry O. Warner and Stanley W. Russell. 


United States District Court of Colorado. No. 415. November Term, 1941. Febru- 
ary 12, 1942. 


In a civil proceeding under the Sherman Anti-Trust Act, a consent decree was entered 
directing defendant cement dealers to revoke and rescind contracts and agreements 
between them, the purpose of which was to establish a minimum resale price for Portland 
cement within the State of Colorado. The contracts were purportedly made and entered 
into under authority of the Colorado Fair Trade Act. The cement dealers were further 
enjoined and restrained for a period of two years from the date of entry of the decree 
from making or entering into contracts or agreements under the Colorado Fair Trade 
Act or otherwise establishing a minimum resale price for cement. 


Thurman Arnold, Assistant Attorney General, Washington, D. C., James C. Wilson, 
James MclI. Henderson and John W. Porter, Special Assistants to the Attorney General, 
Denver, Colo., for plaintiff. ; 

James D. Benedict, George A. Crowder, Terrell C. Drinkwater, Francis Kidneigh, 
Harry H. Rubenstein, Wilbur M. Alter, Rodney J. Bardwell, Jr., and Clarence L. Bartho- 
lic, all of Denver, Colo., for defendants. 


Before SYMES, District Judge. 


Final Judgment 


The complainant, United States of Amer- 
ica, having filed its complaint herein on Feb- 
ruary 12, 1942; all the defendants having 
appeared and severally filed their answers 
to such complaint denying the substantive 
allegations thereof; all parties hereto by 
their respective attorneys herein having 
severally consented to the entry of this 


final decree herein without trial or adjudi- 
cation of any issue of fact or law herein 
and without admission by any party in 
respect of any such issue; and the com- 
plainant having moved the Court for this 
decree; 

Now, THEREFORE, before any testimony 
has been taken herein, and without trial or 
adjudication of any issue of fact or law 
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herein, and upon consent of all parties 
hereto, it is hereby 
ORDERED, ADJUDGED, and DeEcreEEp as fol- 
lows: ; 
I 


[Jurisdiction] 


That the Court has jurisdiction of the 
subject-matter and of all the parties here- 
to; that the complaint states a cause of 
action against the defendants under the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints:-and Monopo- 
lies” and the acts amendatory thereof and 
supplemental thereto. 


Il 


[Revocation of State Fatr Trade 
Contracts | 


(A) That the defendants Ideal Cement 
Company, The Colorado Portland Cement 
Company, and Harry O. Warner, on or 
before ten days from the date of entry of 
this decree, rescind and revoke each and 
all of the several contracts and agreements 
now in effect between the said defendant 
The Colorado Portland Cement Company, 
by the defendant Harry O. Warner, .and 
dealers in the Denver area, purportedly 
made and entered into under the authority 
of the Colorado Fair Trade Act (Colorado 
ae Laws 1937, Chapter 146, pp. 559- 

(B) That the defendants Denver Mortar 
and Materials Company, Spratlen-Brannan, 
Inc., Colorado Builders Supply Company, 
Francis J. Fisher, Inc., Rio Grande Fuel 
Company, Frank Wagner, Lloyd S. 
Brannan, Frank P. Spratlen, Jr., George 
R. Joslyn, C. L. Goody, Elmer H. Peter- 
son, George S. Yates, and Merle R. Jones, 
on or before ten days from date of entry 
of this decree, rescind and revoke each 
several contract and agreement now in effect 
between each of the aforesaid defendants 
and the defendant The Colorado Portland 
Cement Company, purportedly made and 
entered into under the authority of the 
Colorado Fair Trade Act (Colorado Session 
Laws 1937, Chapter 146, pp. 559-562). 

(C) That the defendants Ideal Cement 
Company, The Colorado Portland Cement 
Company, Harry O, Warner, Colorado 
Builders Supply Company, Denver Mortar 
& Materials Company, Francis J. Fisher, 
Inc., Rio Grande Fuel Company, Spratlen- 
Brannan, Inc., Merle R. Jones, Frank F. 
Wagner, George S. Yates, Elmer H. Peter- 
son, C. L. Goody, G. R. Joslyn, Frank P. 
Spratlen, Jr., and Lloyd S, Brannan, be and 
they hereby are permanently, perpetually 
enjoined and restrained from observing, 
enforcing, or. otherwise in any manner 
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giving effect to the several contracts and 
agreements, purportedly made and entered 
into under the authority of the Colorado 
Fair Trade Act (Colorado Session Laws 
1937, Chapter 146, pp. 559-562), now_in 
effect between the said defendant The 
Colorado Portland Cement Company, by 
the defendant Harry O. Warner, and the 
said defendants Colorado Builders Supply 
Company, Denver Mortar & Materials 
Company, Francis J. Fisher, Inc. Rio 
Grande Fuel Company, Spratlen-Brannan, 
Inc., Merle R. Jones, Frank F. Wagner, 
George S. Yates, Elmer H. Peterson, C. L. 
Goody, G. R. Joslyn, Frank P. Spratlen, 
Jr., and Lloyd S. Brannan. f 


Ill 


(A) That the defendants Ideal Cement 
Company, The Colorado Portland Cement 
Company, and Harry O. Warner be and 
they hereby are enjoined and restrained for a 
period of two years from the date of entry of 
this decree from proposing, making, or enter- 
ing into contracts or agreements under the au- 
thority of the Colorado Fair Trade Act 
(Colorado Séssion Laws 1937, Chapter 146, 
pp. 559-562), or otherwise, establishing a 
minimum resale price for Portland cement 
produced by the defendant Ideal Cement 
Company and sold by the defendant The 
Colorado Portland Cement Company to 
dealers within the State of Colorado for re- 
sale to builders, contractors, and other 
users. 

(B) That the defendants Ideal Cement 
Company, The Colorado Portland Cement 
Company, Harry O. Warner, Colorado 
Builders Supply Company, Denver Mortar 
& Materials Company, Francis J. Fisher, 
Inc., Rio Grande Fuel Company, Spratlen- 
Brannan, Inc., Merle R. Jones, Frank F, 
Wagner, George S. Yates, Elmer H. Peter- 
son, C. L. Goody, G. R. Joslyn, Frank P. 
Spratlen, Jr., and Lloyd S. Brannan be and 
they hereby are enjoined and restrained for 
a period of two years from the date of 
entry of this decree from proposing, making, 
or entering into contracts or agreements, 
purporting to be made or entered into under 
the authority of the Colorado Fair Trade 
Act (Colorado Session Laws 1937, Chapter 
146, pp. 559-562), or otherwise, establishing 
a minimum resale price for Portland cement 
produced by the defendant Ideal Cement 
Company and sold by the defendant The 
Colorado Portland Cement Company to 
dealers within the State of Colorado for 
resale to builders, contractors, and other 
users. 

IV 


(A) That the defendants Monolith Port- 
land Midwest Company and Stanley W.. 
Russell, on or before ten days from the 
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date of entry of this decree, rescind and 
revoke each and all of the several contracts 
and agreements now in effect between the 
said defendant Monolith, by the defendant 
Stanley W. Russell, and dealers in the 
Denver area, purportedly made and entered 
into under the authority of the Colorado 
Fair Trade Act (Colorado Session. Laws 
1937, Chapter 146, pp. 559-562). 

(B) That the defendants Francis J. 
Fisher, Inc., Rio Grande Fuel Company, 
C. L. Goody, Elmer H. Peterson, George 
S. Yates, and Merle R. Jones, on or before 
ten days from date of entry of this decree, 
rescind and revoke each several contract 
and agreement now in effect between each 
of the aforesaid defendants and the defend- 
ant Monolith Portland Midwest Company, 
purportedly made and entered into under 
the authority of the Colorado Fair Trade 
Act (Colorado Session Laws 1937, Chapter 
146, pp. 559-562). 

(C) That the defendants Monolith Port- 
land Midwest Company, Stanley W. Russell, 
Francis J. Fisher, Inc., Rio Grande Fuel 
Company, Merle R. Jones, George S. Yates, 
Elmer H. Peterson, and C. L. Goody, be and 
they hereby are permanently and perpetually 
enjoined and restrained from observing, en- 
forcing, or otherwise in any manner giving 
effect to the several contracts and agree- 
ments, purportedly made and entered into 
under the authority of the Colorado Fair 
Trade Act (Colorado Session Laws 1937, 
Chapter 146, pp. 559-562), now in effect 
between the said defendant Monolith, by the 
defendant Stanley W. Russell, and the said 
defendants Francis J. Fisher, Inc., Rio 
Grande Fuel Company, Merle R. Jones, 


George S. Yates, Elmer H. Peterson, and 


C. L. Goody. 
V 
(A) That the defendants Monolith Port- 


land Midwest Company and Stanley W. 
Russell be and they hereby are enjoined and 


restrained for a period of two years from 
the date of entry of this decree from propos- 
ing, making, or entering into contracts or 
agreements, under the authority of the Colo- 
rado Fair Trade Act (Colorado Session 
Laws 1937, Chapter 146, pp. 559-562) or 
otherwise, establishing a minimum resale 
price for Portland cement produced and 
sold by the said defendant Monolith to deal- 
ers within the State of Colorado for resale 
to builders, contractors, and other users. 


(B) That the defendants Colorado Build- 
ers Supply Company, Denver Mortar & 
Materials Company, Francis J. Fisher, Inc., 
Rio Grande Fuel Company, Spratlen-Bran- 
nan, Inc., Merle R. Jones, Frank F. Wag- 
ner, George S. Yates, Elmer H. Peterson, 

L. Goody, G. R. Joslyn, Frank P. 
Spratlen, Jr., and Lloyd S, Brannan be and 
they hereby are enjoined and restrained for 
a period of two years from the date of entry 
of this decree from proposing, making, or 
entering into contracts or agreements, under 
the authority of the Colorado Fair Trade 
Act (Colorado Session Laws 1937, Chapter 
146, pp. 559-562) or otherwise, establishing 
a minimum resale price for Portland cement 
produced and sold by the said defendant 
Monolith to dealers within the State of 
Colorado for resale to builders, contractors, 
and other users. 


VI 
[Retention of Jurisdiction] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any of 
the provisions thereof, for the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


[7 56,200] United States of America v. Aluminum Company of America, Dow 


Corporation, 


-Chemical Company, American Magnesium Corporation, and Magnesium Development 


United States District Court for the Southern District of New York. April 15, 1942. 
In a civil proceeding under the Sherman Anti-Trust Act charging a restraint of trade 


and a monopoly in the production and fabrication of magnesium, a consent decree was 
entered cancelling all patent licenses and agreements between the defendants. The decree 
further provided that non-exclusive, non-assignable licenses under any fabrication patent 
be made available to any applicant, royalty free, upon a reciprocal basis, and that similar 
rights be granted under any production patent to any applicant, without charge and 
restrictions, during the present emergency, provided, however, that a reasonable, non-dis- 
criminatory charge may be made for rights granted under production patents after its 
termination. Defendants were also enjoined from assigning their patents and licenses, and 
pooling them with a foreign manufacturer to control the production and manufacture of 
magnesium. Agreements for the allowance of quantity discounts, under the decree, are 
prohibited and are subject to being declared invalid under the Clayton Act upon petition 
of the United States filed with the Court. 
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Thurman Arnold, Assistant Attorney General, Samuel S. Isseks, Special Assistant to the 
Attorney General, and Monroe Karasik, Special Attorney, for plaintiff. 


James E. Markham, for Leo T. Crowley, Alien Property Custodian. 
Simpson, Thacher & Bartlett,,by Thomas D. Thacher, and Shearman & Sterling, 


by John A. Wilson, for defendants. 
Before CoxE, District Judge. 
Final Judgment 


“The United States of America having 
filed its complaint herein on April 15, 1942; 
each of the above-named defendants having 
appeared and filed their answers to such 
complaint and asserted the truth of their 
answers and their innocence of any viola- 
tion of law; no testimony having been taken, 
each of said defendants consents to the 
entry of this decree, without any findings 
of fact, upon condition that neither such 
consent nor this decree shall be evidence, 
admission or adjudication that they have 
violated any statute of the United States, 
and that this decree shall relate solely to 
future conduct; and the United States of 
America, by its counsel, having consented 
to the entry of this decree and to each and 
every provision thereof, and having moved 
this Court for this injunction, 

Now, THEREFORE, it is ORDERED, ADJUDGED, 
AND DECREED as follows: 


I. 


[Jurisdiction] 


That this Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supple- 
mental thereto. 


II. 
[Definitions] 


As used in this decree, the following 
terms have the following meanings: 


[“Production Patents” ] 


(a) The words “production patents” 
mean all United States patents issued prior 
- to the date of the entry of this decree and 
all United States patents which may issue 
upon all patent applications filed prior to 
January 30, 1941, relating to the reducing 
or smelting of magnesium from ores or 
chemical compounds by any machine, ap- 
paratus, or process in any manner and in- 
cluding the mining, processing, treating, 
refining, purifying, or producing of raw or 
intermediate materials used for the pur- 
pose of producing magnesium. 
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[“Fabrication Patents’ ] 


(b) The words “fabrication patents” 
mean all United States patents issued prior 
to the date of the entry of this decree and 
all United States patents which may issue 
upon all patent applications filed prior to 
January 30, 1941, relating to the working 
or treating of magnesium or alloys contain- 
ing more than fifty per cent. (50%) of 
magnesium, the manufacture of such alloys 
and of products made from magnesium or 
such alloys by any machine, apparatus, or 
process in any manner and to such alloys 
or products. 


[“Present Emergency’ | 


(c) The words “present emergency” 
mean the existing state of war between the 
United States and Germany, Italy and Ja- 
pan, and the emergency shall be considered 
to have ended six months after the cessa- 
tion of hostilities between the United States 
and each and all of said nations pursuant 
to an armistice or unconditional surrender 
previously signed or made. 


[“A ffiliates’’] 


(d) The word “affiliates” shall mean and 
include any corporation, more than fifty 
per‘cent. (50%) of the voting stock of which 
is owned by any defendant, or by any ap- 
plicant referred to in Paragraphs V and VI 
hereof; any corporation, more than fifty 
per cent. (50%) of the voting stock of 
which is owned by such an affiliate; any 
successor corporation hereafter acquiring 
the assets of any defendant by merger or 
consolidation; any corporation, more than 
fifty per cent. (50%) of the voting stock of 
which is owned by any such successor cor- 
poration; any corporation which owns more 
than fifty per cent. (50%) of the voting 
stock of any defendant or such applicant; 
any corporation, more than fifty per cent. 
(50%) of the voting stock of which is held 
by any corporation or person owning more 
than fifty per cent. (50%) of the voting 
stock of any defendant or such applicant; 
and shall also include any corporation en- 
gaged in the production or fabrication of 
magnesium which is actually controlled 
and directed, through stock ownership or 
otherwise, by any defendant or any such 
applicant or any affiliate thereof; provided, 
however, that none of the corporate defend- 
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ants, or any of their affiliates shall be prose- 
cuted for any violation of this decree 
alleged to have been committed by any 
alleged affiliate, whose affiliation is alleged 


to be predicated upon actual control and’ 


direction of its affairs unassociated with the 
ownership of stock to the extent of more 
than fifty per cent. (50%), unless this Court 
suall determine in this proceeding that prior 
to the commission of any such act, the af- 
fairs of the alleged affiliate had been actu- 
ally so directed and controlled, that it is an 
affiliate within the meaning of this section, 
and that the decree was knowingly violated 
by such affiliate. 
II. 


[Cancellation of Patent Licenses and 
Agreements] 


Ail patent licenses and agreements em- 
bodying patent licenses between defendants 
Aluminum Company of America and Amer- 
ican Magnesium Corporation and Magnesium 
Development Corporation, or any of them, 
on the one hand, and defendant Dow Chem- 
ical Company on the other hand, entered 
into between the vear 1927 and the date of 
entry of this decree, are hereby canceled 
as of the date of the entry of this decree, 
and the defendants, their affiliates, officers, 
directors, managers, employees and agents, 
and each of them, be and they hereby are 
perpetually enjoined and restrained from 
taking any action, either individually or in 
concert with each other, under or pursuant 
to said licenses and agreements; provided, 
however, that nothing contained in this par- 
agraph shall prevent the granting of licenses 
by any defendant to any other defendant 
not contrary to the provisions of this decree. 


IV. 


All patent licenses and agreements em- 
bodying patent licenses or rights to receive 
such licenses obtained by defendant Ameri- 
can Magnesium Corporation or defendant 
Ajuminum Company of America or any of 
its affiliated companies under the patents 
of defendant Magnesium Development Cor- 
poration before the date of the entry of 
this decree are hereby cancelled as of the 
date of the entry of this decree: provided, 
however, that nothing contained in this para- 
graph shall prevent the granting of licenses 
by any defendant to any other defendant 
not contrary to the provisions of this decree. 


Va 
[Free Licensing of “Fabrication Patents”] 


Each of the corporate defendants and its 
affiliates shall, upon the written request of 
any applicant, grant to such applicant, in- 
cluding any of the other defendants herein, 
a non-exclusive, non-assignable right to 


use, manufacture and sell within. the United 
States under any and all “fabrication pat- 
ents” where the patent or application there- 
for was owned by it on the date of the 
entry of this decree, without any restrictions 
or conditions whatsoever, except such suit- 
able restrictions as may be necessary pur- 
suant to U.S. C. Title 35, Para. 49, 44 Stat. 
1058, and without payment of any royalty 
or other compensation; provided that no 
such defendant or any of its affiliates shall 
be required to grant any such right, other 
than with reasonable royalty as hereinafter 
provided, to any applicant or any affiliate of 
such applicant who shall refuse to grant 
said defendant and its affiliates a similar 
right, without payment of royalty or other 
compensation, to use, manufacture, and sell 
under all “fabrication patents” where the 
patent or application therefor was owned 
on the date of the entry of this decree by 
such applicant or any affiliate of such appli- 
cant or under which such applicant or af- 
filiate had the right to grant sub-licenses: 
on the date of the entry of this decree, and 
in case of such refusal, such defendants or 
its affiliate shall grant such license but in 
such case shall be entitled to charge a rea- 
sonable royalty in connection with any such 
grant to such applicant. In case of any 
controversy between any defendant or af- 
filiate of any defendant and any applicant 
for a right to use, manufacture and sell 
under any patent arising out of the terms 
of this paragraph, the refusal of the defend- 
ant or its affiliate to grant such right shall 
not be deemed a violation of this decree 
punishable by contempt, unless this Court, 
upon an order to show cause issued upon 


_the petition either of the applicant refused 


such right or upon the petition of the United 
States of America, shall finally determine 
that such refusal was not justified under the 
provisions of this paragraph of the decree 
and the defendant or affiliate refusing to 
grant such right shall thereafter fail to 
comply with the direction of this Court. 


VI. 


[Free Licensing of “Production Patents’ ] 


(a) Each of the corporate defendants and 
its affiliates shall, upon the written request 
of any applicant, grant to such applicant, 
including any of.the other defendants here- 
in, a non-exclusive, non-assignable right to 
use, manufacture and sell within the United 
States under any and all “production pat- 
ents” where the patent or application there- 
for was owned by it on the date of the entry 
of this decree, without any restrictions or 
conditions whatsoever, except such suitable 
restrictions as may be necessary pursuant 
to U. S. C. Title 35, Para. 49, 44 Stat. 1058, 
and without payment of royalty or other 
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compensation during the existence of the 
“present emergency” and for the period of 
the “present emergency”; Provided, that no 
such defendant, or any of its affiliates, shall 
be required to grant any such right, other 
than with reasonable royalty as hereinafter 
provided, to any applicant or any affiliate 
of such applicant who shall refuse to grant 
said defendant and its affiliates a similar 
right, without payment of royalty or other 


compensation, to use, manufacture, and sell. 


under all “production patents” where the 
patent or application therefor was owned 
on the date of the entry of this decree by 
such applicant or any affiliate of such appli- 
cant or under which such applicant or af- 
filiate had the right to grant sublicenses on 
the date of the entry of this decree, and in 
case of such refusal, such defendant or its 
affiliate shall grant such license, but in such 
case shall be entitled to charge a reasonable 
royalty in connection with any such grant 
to such applicant. 


[Charge of Royalties Permitted at Termi- 
nation of “Present Emergency’) 


(b) At the termination of the “present 
emergency,” each of the corporate defend- 
ants and its affiliates shall, upon the written 
request of any applicant, grant to such ap- 
plicant, including any of the defendants 
herein, a non-exclusive, non-assignable 
right to use, manufacture, and sell under 
any and all “production patents” where the 
patent or application therefor was owned by 
it on the date of the entry of this decree, 
without any conditions or restrictions what- 
soever, except such suitable restrictions as 
may be necessary pursuant to U. S. C. Title 
35 Para. 49, 44 Stat. 1058, save that a rea- 
sonable and non-discriminatory royalty may 
be charged therefor, and save also that an 
independent auditor may be employed to 
inspect the books and records of licensees, 
provided that such independent auditor shall 
report to the licensor no information other 
than the amount of royalty due and pay- 
able. Nothing herein contained, however, 
shall prevent the granting by a defendant 
of preferential royalty rates to the United 
States or to any agency thereof or the as- 
signee or assignees of such agency. 


[Determination by Court of Rights to Use 
Patents in Case of Controversy] 


(c) In case of any controversy between 
any defendant or affiliate of a defendant 
and any application for a right to use, man- 
ufacture, and sell under any patent, arising 
out of the terms of sections (a) or (b) of 
this paragraph, the refusal of the defendant 
or its affiliate to grant such right shall not 
be deemed a violation of this decree pun- 
ishable by contempt, unless this Court, upon 
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an order to’ show cause issued upon the pe- 


‘tition either of the United States of Amer- 


ica, shall finally determine that such refusal 
was not justified under the provisions of 
this paragraph of the decree and the de- 
fendant or affiliate refusing to grant such 
right shall fail thereafter to comply with 
the directions of this Court. 

(d) The defendant Dow Chemical Com- 
pany and the Defense Plant Corporation, 
an agency of the United States Govern- 
ment, may agree upon what portion, if any, 
of the compensation to be paid to defend- 
ant Dow Chemical Company by Defense 
Plant Corporation under the provisions of 
any contract between them truly represents 
royalty for the licensee to use “production 
patents” and what portion of the compen- 
sation represents other considerations. If 
Defense Plant Corporation and defendant 
Dow Chemical Company are unable so to 
agree, then the portions of such compensa- 
tion truly representing royalty for the use 
of “production patents” shall be determined 
by this Court. Any agreement so made or 
any determination by this Court in default 
of such agreement shall be conclusive upon 
all parties hereto. 


VALI 


[Assignment of Patents and Licenses 
Enjoined] 

The defendants Aluminum Company of 
America and American Magnesium Corpo- 
ration, or either of them, their affiliates, 
officers, directors, managers, employees 
and agents, and each of them, are hereby 
enjoined, as of the date of the entry of this 
decree, from assigning or transferring in 
any manner whatsoever any patents, or li- 
censes to, or rights under patents to 
defendant Magnesium Development Corpora- 
tion, and defendant Magnesium Develop- 
ment Corporation, its successors, officers, 
directors, managers, employees and agents, 
and each of them, are hereby enjoined, as 
of the date of the entry of this decree, from 
receiving by way of assignment or other- 
wise any such patents, and for purchasing, 
procuring or receiving any patents, or li- 
censes to, or rights under patents. 


VIII. 
2 [Activities Enjoined] 
The defendants, their affiliates, directors, 
officers, agents, employees and all persons 
acting for or in behalf of such defendants 


or their affiliates are hereby individually 
enjoined and restrained from: 


[Patent Pooling] 


(1) Entering into or renewing any agree- 
ment with I. G. Farbenindustrie A. G. or 
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with any company known by the contract- 
ing defendant or its officers, directors, 
agents or employees to be an affiliate (as 
defined in Paragraph 2 (d) hereof) of I. G. 
Farbenindustrie A. G. without filing with 
the Department of Justice a copy of such 
agreement within ten (10) days after the 
date thereof: 


[Unlawful Allowance of Discounts] 


(2) Entering into or continuing any 
agreement whereby defendant Aluminum 
Company of America or its affiliates or de- 
fendant American Magnesiim Company or 
its affiliates [may] purchase magnesium 
from defendant Dow Chemical Company at 
a quantity discount without such agreement 
requiring that defendant Dow Chemical Com- 
pany file with the Department of Justice 


a copy of such agreement, within ten (10) ° 


days after the date thereof, and the United 
States of America shall have the right, upon 
twenty (20) days’ notice to such defendants 
and at any time within forty (40) days after 
such filing, to petition this Court to have 
such agreement declared invalid under Sec- 
tion 2 of the Clayton Act as amended. In 
the event that the United States of America 
does not proceed to petition this Court as 
aforesaid within the said forty (40) days, it 
shall have no right to proceed under this 
paragraph. 


1t:3 


[Approval of Department of Justice Neces- 
sary to Increase Interest] 


The defendant Aluminum Company of 
America and its affiliates are hereby indi- 
vidually enjoined and restrained from in- 
creasing their present interest in defendant 
Magnesium Development Company, with- 
out first obtaining the written approval of 
the Department of Justice. 


X. 


[Provision for Supplemental Rehef Upon 
Showing of Monopolistic Practices] 


Upon showing that any defendant or 
affiliate has with intent to monopolize inter- 
state commerce in magnesium or magne- 
sium products in violation of the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
acts amendatory thereof and supplemental 
thereto, arbitrarily refused to sell magne- 
sium or magnesium products, or has com- 
bined, conspired or agreed with any other 
defendant to restrain interstate commerce 
in magnesium in violation of said Act or 
Acts by refusing to sell magnesium or mag- 
nesium products, the United States of 


America may upon ten (10) days’ notice 
apply to this Court for supplemental injunc- 
tive relief restraining such violation. 


Ns 


[Reservation of Right to Institute Civil and 
Crinunal Proceedings] 


For all matters not specifically dealt with 
in this decree, and without implication of 
loss of other rights, the right of the United 
States of America to proceed against any 
of the defendants in any separate or inde- 
pendent legal proceeding, civil or criminal, 
in any district court of the United States, 
is hereby expressly reserved. 


XII. 


[Activities Permitted to Secure Compliance] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on the written 
request of the Attorney General or As- 
sistant Attorney General and on reasonable 
notice made to each of the defendant cor- 
porations at its principal place of business, 
be permitted, subject to any legally recog- 
nized privilege, (1) reasonable access, dur- 
ing the office hours of said defendants, to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the con- 
trol of said defendants relating to such 
matters as may from time to time be rea- 
sonably necessary for the purpose above 
stated; (2) subject to the reasonable con- 
venience of the defendant corporations and 
without restraint or interference from them, 
to interview officers or employees of said dé- 
fendants, in the presence of counsel, regard- 
ing any such matters as may from time to 
time be reasonably necessary for the pur- 
pose above stated; and (3) the defendant 
corporations, on such request, shall submit 
such reports in respect of any such matters 
as may from time to time be reasonably 
necessary for the purpose above stated; 
provided, however, that information obtained 
by the means permitted in this paragraph 
shall not be divulged by any representa- 
tive of the Department of Justice to any 
person other than a duly authorized repre- 
sentative of the Department of Justice ex- 
cept in the course of legal proceedings for 
the purpose of securing compliance with 
this decree in which the United States is a 
party or .as otherwise required by law, and 
further provided that a refusal to comply 
with any such request shall not be deemed 
a violation of this decree, punishable by 
contempt, unless this Court, upon an order 
to show cause issued upon the petition of 
the United States of America, shall finaliy 
determine that such request was justified, 
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and the defendant shall thereafter fail to 
comply with such request. 


XIII. 


[Retention of Jurisdiction] > 

Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to this Court at any 
time for such further orders or directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification thereof (including but 
without being limited thereto, any modifi- 
cation in order to conform this decree to, 
or to give the defendants the benefit of, any 
Act of Congress enacted or repealed after 
the date of entry of this decree) for the 
enforcement of compliance therewith, for 
the punishment of violations thereof, and 
for the termination thereof. Whenever ob- 
ligations are imposed upon the defendants 


by laws or regulations of any state with 


which the defendants by law must comply 
in order to do business within such state, 
this Court, upon application of the defend- 
ants, or any of them, shall from time to time 
enter orders permitting the defendants to 
comply with such laws or regulations, and 
the right of the defendants to make such 
application and to obtain such relief is 
expressly granted. 


XIV. 


[Agreements with National Defense Agencies] 

Nothing in this decree shall be construed 
to restrict or prohibit in any action taken 
by the defendant corporations, their affili- 
ates, officers, or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United States 
to the General Counsel of the Office of Pro- 
duction Management, dated April 29, 1941 
(a copy of which is attached hereto as “Ex- 
hibit “A”*), or with any amendment or am- 
plification thereof by the Attorney General, 
r in accordance with any arrangement of 
similar character between the Attorney 
General and any national defense agency 
in effect at the time, provided that such 
letter or arrangement has not at the time 
of such action been withdrawn or canceled 
with respect thereto. 


XV. 


[Territorial Scope of Decree] 


This decree shall have no effect with re- 
spect to operations or activities outside the 
United States, its territories and the Dis- 
trict of Columbia, not violative of the anti- 
trust laws, or to operations and activities 
within the United States, its territories and 
the District of Columbia, relating exclu- 
sively to acts and operations outside the 
United States, its territories and the Dis- 
trict of Columbia, not violative of the anti- 
trust laws, or to operations and activities, 
wherever performed, authorized or per- 
mitted by the Act of Congress of April 
10, 1918, commonly called the Webb-Pom- 
erene Act, or by acts amendatory thereto. 


XVI. 


[Consent of Alien Property Custodian to 
Decree] 


The Alien Property Custodian, having 
entered a formal appearance in this pro- 
ceeding and having become a party herein, 
hereby consents to the entry of this decree 
and agrees to be bound by the provisions 
thereof. Pursuant to such consent and this 
agreement to be bound, the Alien Property 
Custodian further agrees to the provisions 
of the decree limiting or prohibiting royal- 
ties under patents, providing for compul- 
sory licensing under them, and prohibiting 
and enjoining the further transfer in any 
manner whatsoever of any patents, licenses 
to or rights under patents to defendant 
Magnesium Development Corporation by 
defendants Aluminum Company of Amer- 
ica and American Magnesium Corporation. 
The consent of the Alien Property Custo- 
dian to the entry of this decree and this 
agreement to be bound, however, shall not 
affect such further rights of the Alien 
Property Custodian to any property or the 
proceeds thereof, or rights therein, as may 
remain unaffected by the terms of this de- 
cree, and all such right, title and interest 
of the Alien Property Custodian in any 
property or the proceeds thereof as between 
the Alien Property Custodian and any of 
the defendants is hereby expressly re- 
served. 


[| 56,201] United States of America v. General Electric Company, Westinghouse 


Electric & Manufacturing Company et al. 


United States District Court of New Jersey. No. 1364. April 10, 1942. 


In a civil proceeding under the Sherman Anti-Trust Act, charging a monopoly in 
restraint of trade in electric lamps, lamp parts and lamp machinery, a consent decree was 
entered enjoining a corporate manufacturer, its directors, officers, agents and employees 
(1) from restricting prices, territories, and quotas, (2) from bringing legal action under 


* [Exhibit ‘‘A’’ is reproduced at { 56,150 in the 
case of U. S. v. Alba Pharmaceutical Co., Inc., 
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patents and licenses to enforce such restrictions, and (3) from compelling the disclosure 
of technical and commercial information as a prerequisite for the issuance of a license. 
The decree further provided for the free public licensing of all patents relating to electric 
lamps, lamp parts and lamp machinery, without restrictions, provided the licensee agrees 
to.license the defendant manufacturer upon a royalty free basis under patents controlled 
by the licensee. The restraint of other activities was provided for pending the determi- 
nation of their unlawfulness under the anti-trust laws in proceedings against another 
manufacturer with whom the present defendant manufacturer has a license agreement. 


Thurman W. Arnold, Assistant Attorney General, Charles M. Phillips, U. S. Attorney, 
Thorn Lord, Assistant U. S. Attorney, Samuel S. Isseks and Ernest S. Meyers, Special 
Assistants to the Attorney General, and Bartholomew Diggins, Special Attorney, for 


plaintiff. — 


Josiah Stryker, Lindabury, Depue & Faulks, Harold Smith, Cravath de Gersdorff, 
Swaine & Wood, by Robert T. Swaine, for defendant. 


Before ForMAN, District Judge. 


Final Decree 


The complainant, United States of Amer- 
ica, having filed its complaint herein on 
January 27, 1941; the defendants having ap- 
peared and filed their answers to such com- 
plaint denying the substantive allegations 
thereof; plaintiff and defendant Westing- 
house Electric & Manufacturing Company 
by their attorneys herein having severally 
consented to the entry of this final decree 
herein without trial or adjudication of any 
issue of fact or law herein and without an 
admission by any party in respect of any 
such issue; 

Now, THEREFORE, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of plaintiff and defendant 
Westinghouse Electric & Manufacturing 
Company, it is hereby 

ORDERED, ADJUDGED AND DEcREED as follows: 


I 


[Jurisdiction] 

That this Court has jurisdiction of the 
subject matter herein and of all of the par- 
ties hereto; that the complaint states a cause 
of action against the defendant Westing- 
house Electric & Manufacturing Company 
under the Act of Congress of July 2, 1890 
entitled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies,’ and the acts amendatory 
thereof and supplemental thereto, and under 
the Act of Congress of October 15, 1914, 
commonly known as the Clayton Act. 


II 
Definitions 
When used in this decree the following 
terms have the meanings assigned respec- 
tively to them below: 
[“Westinghouse”] 


“Wesinghouse” means the Westinghouse 
Electric & Manufacturing Company, a cor- 


poration organized and existing under the 
laws of the State of Pennsylvania, with its 
principal offices at New York, New York 
and Pittsburgh, Pennsylvania, subsidiaries 
of said corporation and any corporation 
which shall succeed to the ownership of 
substantially all of its business in lamps, 
lamp parts or lamp machinery. 


[“General Electric” | 


“General Electric’ means General Elec- 
tric Company, a corporation organized and 
existing under the laws of the State of New 
York, with its principal offices at New York, 
New York and Schenectady, New York. 


[“Lamps”] : 


“Lamps” means any devices the primary 
purpose of which is to convert electric 
energy into light within the visible spec- 


trum and/or into ultraviolet radiations of 


wavelengths not less than 1,000 Angstrom 
units; but not including the so-called arc or 
enclosed arc lamps which do not have her- 
metically sealed containers. 


[“Lamp Parts”) 


“Lamp parts” means any part, material or 
element constituting an integral part of a 
lamp, (such as, but not limited to, bases, 
filaments, or gases) except glass bulbs, 
tubing or cane, but does not include any 
auxiliary device (such as, but not limited 
to, switches or transformers) not an inte- 
gral part of a lamp, notwithstanding the 
customary incorporation of such devices in 
the same assembly or fixture with a lamp. 


[“Lamp Machinery” ] 

“Lamp machinery” means all machinery 
or processes used in the manufacture or 
assembly of lamps or lamp parts. 

[“Patents”] 


“Patents” means all United States letters 
patent, or applications therefor, owned or 
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controlled by the defendant Westinghouse 
as of the date of the entry of this decree, 
relating to lamps, lamp parts, or lamp ma- 
chinery, but does not include any United 
States letters patent (other than those issued 
on presently owned or controlled applica- 


tions) oF applications acquired directly or | 


by control after said date. 
[“Dealer”] 


“Dealer” means a wholesaler, retailer or 
other distributor of lamps, lamp parts or 
lamp machinery. 


(“Agency Agreement” ] 


“Agency .agreement” means any agree- 
ment between the defendant Westinghouse 
and any dealer by which the physical pos- 
session of the lamps, lamp parts or lamp 
machinery to be sold by the dealer passes 
from defendant Westinghouse to the dealer 
by consignment or bailment without trans- 
fer of title to the dealer. 


[“Final Decree] 


“Final decree binding upon General Elec- 
tric’ means a decree entered in the above- 
entitled proceeding enjoining and restraining 
General Electric from taking, or ordering, 
directing and requiring General Electric to 
take action specified therein, which decree 
has become final and binding upon General 
Electric by consent of General Electric or 
by reason of affirmance by the Court of last 
resort or by expiration of time for the re- 
yiew of such decree. 


III 
[Activities of “Westinghouse” Enjoined] 


Defendant Westinghouse, its directors, 
officers, agents and employees, be and they 
hereby are, individually enjoined and re- 
strained from: 


[Restricting Prices, Territories and Quotas] 


(1) Entering into any contract, agreement or 
understanding with any manufacturer of lamps, 
lamp parts cr lamp machinery by which any 
price, territorial or quota restriction on the 
manufacture, use or sale of lamps, lamp parts 
or lamp machinery is fixed or imposed. 


{Legal Action to Enforce Licenses] 


(2) Bringing suit against any person to en- 
force, or otherwise attempting to enforce, any 
provision contained in any license heretofore 
granted by the defendant Westinghouse dealing 
with price, territorial, or quota restriction on 
the manufacture, use or sale in so far as the 
same relates to patents of the defendant West- 
inghouse covering lamps, lamp parts or lamp 
machinery. 


[Patent Suits] 
(3) Bringing suit against any person under 


any patents of defendant Westinghouse relating ~ 
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to lamps, lamp parts or lamp machinery, unless 
such person has refused to enter into a license 
agreement under the provisions of paragraph 
IV of this decree after requested so to do by 
the defendant Westinghouse. 


[Compelling Technical and Commercial Informa- 
tion from Licensee] 


(4) Requiring, as a condition precedent to the 
issuance of a license to any person under any 
patents of the defendant Westinghouse relating 
to lamps, lamp parts or lamp machinery, that 
the licensee agree to furnish the licensor with 
any technical or commercial information, 


IV 


[Free Licensing of Patents and 
Conditions Therefor] 


Defendant Westinghouse, its directors, 
officers, agents, and employees, be and they 
hereby are individually ordered, directed, 
and required to issue non-assignable licenses 
or sub-licenses upon the request of any 
person under all patents relating to lamps, 
lamp parts, or lamp machinery, royalty-free 
and without restrictions to the products to 
be treated or manufactured, or as to the 
technique to be employed or as to the use 
to be made of such patents, or as to the 
price to be charged for any of the products 
manufactured under such licenses or sub- 
licenses, and without any other restriction 
whatsoever, save (1) that a reasonable roy- 
alty may be charged under said licenses or 
sublicenses if the licensee or sublicensee 
does not agree reciprocally to license the 
defendant Westinghouse upon a royalty-free 
basis under any United States letters patent, 
or applications therefor, relating to lamps, 
lamp parts or lamp machinery, owned or 
controlled by such licensee or sublicensee on 
the dates of both (but not either separately) 
the entry of this decree and of such license 
or sublicense and (2) for the purpose of 
determining the amount of royalties due or 
payable under such license or sublicense the 
books of the licensee may be required to be 
audited by an independent outside account- 
aft, who shall report no information other 
than the amount of royalty due or payable 
under the license or sublicense; provided, 
however, that in the event of any dispute as 
to the performance by the defendant West- 
inghouse of the requirements of this para- 
graph IV Westinghouse may not be adjudged 
in contempt until after the determination of 
such dispute by this Court and the expira- 


.tion of a period, in which to comply with 


such determination, or thirty days after such 
determination becomes final and binding 
against Westinghouse because of affirmance 
by the Court of last resort or expiration of 
the time for review of such determination. 
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Vv 


[Effect of Final Decree against “General 
Electric” upon Actwities of - 
“Westinghouse” | 


If by final decree binding upon General 
Electric those provisions of the License 
Agreement dated January 1, 1927, as amend- 
ed, between General Electric and the de- 
fendant Westinghouse dealing with prices, 
quotas or territorial limitations or contem- 
plating the existence of Agency Agreements 
between the defendant Westinghouse and 
other persons as to lamps;"lamp parts or 
lamp machinery distributed by them shall 
be adjudged to be unlawful under the anti- 
trust laws of the United States and it shall 
be adjudged either (1) that such provisions 
are separable from the grant of licenses 
from General Electric to the defendant 
Westinghouse contained in said License 
Agreement, as amended, or (2) that said 
provisions are not separable and said License 
Agreement, as amended, is unlawful as an 
entirety, then the defendant Westinghouse, 
its directors, officers, agents, employees, suc- 
cessors and subsidiaries, and all persons 
acting under, through or for it are hereby 
individually enjoined and restrained from 
the further performance either (1) of any 
of said provisions so adjudged to be un- 
lawful, or (2) of said License Agreement, as 
amended, as the case may be. 


VI 


If by final decree binding upon General 
Electric any provisions of the agreements 
between Westinghouse Electric Interational 
Company and International General Electric 
Comnany of New York, Limited, dated May 
1, 1931, and May 2, 1931, as amended or 
modified. shall be adjudged to be unlawful 
under the anti-trust laws of the United 
States and it shall be adjudged either (1) 
that such provisions are separable from the 
grant of licenses from International General 
Electric Companv of New York, Limited, 
to Westinghouse Electric International Com- 
pany contained in said agreements, as amend- 
ed or modified. or (2) that said provisions 
are not separable and said agreements, as 
amended or modified, are unlawful as an 
entirety, then the defendant Westinghouse 
Electric and Manufacturing Company will 
cause Westinghouse Electric International 
Company to agree to the cancellation of said 
provisions so adjudged to be unlawful or of 
-said agreements, as the case may be. 


Vil 


[Activities of “Westinghouse” to Be 
Restrained in Event of Decree 
against “General Electric” | 


Defendant Westinghouse, its directors, 
officers, agents, and employees, be, and they 


hereby are, individually enjoined and te- 
strained from: 


[Restricting Size of Lamps, etc.] 


(1) Entering into any contract, agreement or 
understanding with any manufacturer of lamps, 
lamp parts or lamp machinery by which any 
style, type or size restriction on the manufac- 
ture, use or sale of lamps, lamp parts or lamp 
machinery is imposed: 


[Legal Action to Enforce License Provisions] 


(2) Bringing suit against any person to en- 
force, or otherwise attempting to enforce, any 
provision contained in any license heretofore 
granted by the defendant Westinghouse impos- 
ing any style, type or size restriction, insofar 
as the same relates to patents of the defendant 
Westinghouse covering lamps, lamp parts or 
lamp machinery; 


{Restricting Prices, Territories and Quotas] 


(3) Entering into any contract, agreement, 
understanding, arrangement, plan or process 
with any dealer by which any price, territorial, 
quota or other restriction is imposed as to the 
use or sale of lamps, lamp parts or lamp ma- 
chinery, including, without limitation, the 
making of any sale of lamps, lamp parts or lamp 
machinery under Agency Agreements; 


[Selling on a Restricted Basis] 


(4) Making any sale of lamps, lamp parts 
or lamp machinery save on an unrestricted and 
equal basis to all purchasers of the same class 
and of the same quantity; 


[Use of “Mazda” as Trade-Mark] 


(S) Using the trade-mark ‘‘Mazda’’, or using 
any other trade-mark on lamps, lamp parts or 
lamp machinery, jointly with any other manu- 


facturer of lamps; 


[Discriminating as to Information] 


(6) Furnishing information as to lamps, lamp 
parts or lamp machinery to any manufacturer 
thereof while refusing to furnish such informa- 
tion to other such manufacturers, but this pro- 
vision shall not prevent the furnishing of 
information pursuant to license agreements pro- 
vided the information furnished to one licensee 
is available to other similar licensees. 


Provided, however, (a) that none of the 
injunctions or restraints imposed by this 
paragraph VII shall be effective against the 
defendant Westinghouse, its directors, offi- 
cers, agents or employees, unless and until 
substantially the same injunctions and re- 
straints shall have been made effective against 
General Electric and its directors, officers, 
agents, or employees, by final decree bind- 
ing upon General Electric, and then only 


‘to the extent that substantially the same 


injunctions and restraints are by such final 
decree made effective against General Elec- 
tric, and (b) that in the event of any dispute 
as to whether substantially the same injunc- 
tions and restraints have been made so effec- 
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tive against General Electric, or as to'the 
extent thereof, no proceeding for contempt 
shall be taken against the defendant West- 
inghouse until determination of such dispute 
by this Court shall have become final and 
binding upon the defendant Westinghouse 
by reason of affrmance by the court of last 
resort or by expiration of the time for re- 
view of such determination, and the defend- 
ant Westinghouse shall thereafter have had a 
period of sixty days for compliance. 


VIII 


[Activities Permitted to Secure Compliance] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and no reasonabie notice 
to the defendant Westinghouse made to the 
principal office of the defendant Westing- 
house, be permitted, subject to any legally 
recognized privilege (1) access, during the 
office hours of the defendant Westinghouse, 
to all books, ledgers, accounts, correspond- 
ence, memoranda and other records and 
documents in the possession or under the 
control of the defendant Westinghouse, re- 
lating to any matters contained in this de- 
cree, (2) subject to the reasonable convenience 
of the defendant Westinghouse and without 
restraint or interference from them, to inter- 
view officers or employees of the defendant 
Westinghouse, who may have counsel pres- 
ent, regarding any such matters, and (3) the 
defendant Westinghouse, on such request, 
shall submit such reports in respect of any 
such matters as may from time to time be 
reasonably necessary for the proper enforce- 
ment of this decree: Provided, however, that 
information obtained by the means per- 
mitted in this paragraph shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required 
by law. 
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IX 


[Retention of Jurisdiction] 

Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any of 
the provisions thereof, for the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


x 
[Agreements with National Defense Agencies| 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers, or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United States 
to the General Counsel of the Office of Pro- 
duction Management, dated April 29, 1941, 
(a copy of which is attached hereto as Ex- 
hibit “A”*), or with any amendment or 
amplification thereof by the Attorney Gen 
eral, or in accordance with any arrangement 
of similar character between the Attorney 
General and any National Defense Agency 
in effect at the time, provided, such letter 
or arrangement has not at the time of such 
action been withdrawn or cancelled with 
respect thereto. 


XI 


[Territorial Scope of Decree] 

None of the prohibitions contained in this 
décree shall have any effect with respect to 
operations or activities of the defendant 
Westinghouse outside the United States, its 
territories and the District of Columbia not 
violative of the Antitrust Laws or to opéra- 
tions and activities within the United States, 
its territories and the District of Columbia 
relating exclusively to acts and operations 
outside the United States, its territories and 
the District of Columbia not violative of the 
Antitrust Laws, or to operations and activi- 


ties, wherever performed, authorized and 


permitted by the Act of Congress of April 
10, 1918, commonly called the Webb- 
Pomerene Act, or by acts amendatory 
thereto. 
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State of Georgia v. Hiram W. Evans, John W. Greer, Jr., American Bitu- 


Supreme Court of the United States. .No. 872. October Term, 1941. April 27, 1942. 
On writ of certiorari to the United States Circuit Court of Appeals for the Fifth Circuit. 


A State comes within the statutory definition of a “ m4 i 
i ator} person” in Section 8 of the Sher- 
pee Act so as to: be entitled to maintain a treble damage suit under Section 7 of that Act 
for injuries resulting to it from practices proscribed by the Act. Said the Court: “Nothing 
in the Act, its history, or its policy, could justify so restrictive a construction of the word 


‘person’ in §7 as to exclude a State. 


Such a construction would deny all redress to a 


State, when mulcted by a violator of the Sherman Law, merely because it is a State.” 


_ 


Ellis G. Arnall, Attorney General of Georgia, and E. J. Clower, Assistant Attorney 


General of Georgia, for petitioners. 


_ Edwin W. Moise, C. S. Gentry, Allen Post, Marion Smith, Morgan S. Belser, Hal 
Linsay, Felix T. Smith, B. B. Taylor, and Barry Wright, for respondents. 


Mr. Justice FRANKFURTER delivered the 
opinion of the Court. 


[Nature of Suit—Statutory Provisions in 
Issue] 


Complaining that the respondents had 
combined to fix prices and suppress com- 
petition in the sale of asphalt in violation of 
the Sherman Law, the State of Georgia, 
which each year purchases large qauntities 
of asphalt for use in the construction of 
public roads, brought this suit to recover 
treble damages under §7 of that Act, 26 
Stat. 209, 210; 15 U. S. C. §15. According 
to that section, 

“Any person who shall be injured in his busi- 
ness or property by any other person or corpo- 


ration by reason of anything forbidden or . 


declared: to be unlawful by this act, may sue 
therefor in any district court of the United 
States . .. , and shall recover threefold the 
damages by him sustained . me 


Section 8 provides that 

“the word ‘person,’ or ‘persons,’ whenever used 
in this act shall be deemed to include corpora- 
tions and asSociations existing under or author- 
ized by the laws of either the United States, the 
laws of any of the Territories, the laws of any 
State, or the laws of any foreign country.’’ 26 
Stat. 209, 210; 15 U.S.C. § 7. 


[Ruling of Lower Courts] 


The District Court dismissed the suit on 
the ground that the State of Georgia is not 
a “person” under §7 of the Act. Deeming 
the question controlled by United States v. 
Cooper Corp., 312 U. S. 600, the Circuit 
Court of Appeals for the Fifth Circuit af- 
firmed the judgment. 123 F. 2d 57. The 
importance of the question in the enforce- 
ment of the Sherman Law is attested by 
the fact that thirty-four states, as friends 
of the Court, supported Georgia's request that 
the decision be reviewed on certiorari. And 
so we brought the case here. 315 U.S. —. 


[Question and Ruling in Cooper Case] 


The only question in the Cooper case was 
“whether, by the use of the phrase ‘any 
person,’ Congress intended to confer upon 
the United States the right to maintain an 
action for treble damages against a violator 
of the Act.” 312 U.S. at 604. Emphasizing 
that the United States had chosen for itself 
three potent weapons for enforcing the Act, 
namely, criminal prosecution under §§ 1, 2, 
and 3, injunctions under §4, and seizure of 
property under § 6, the Court concluded that 
Congress did not also give the United States 
the remedy of a civil action for damages. 
This interpretation was drawn from the 
structure of the Act, its legislative history, 
the practice under it, and past judicial ex- 
pressions. It was not held that the word 
“person”, abstractly considered, could not 
include a governmental body. Whether the 
word “person” or “corporation” includes a 
State or the United States depends upon 
its legislative environment. Ohio v. Helver- 
ing, 292 U. S. 360, 370. The Cooper case 
recognized that “there is no hard and fast 
rule of exclusion. The purpose, the subject 
matter, the context, the legislative history, 
and the executive interpretation of the stat- 
ute are aids to construction which may in- 
dicate an intent, by the use of the term, 
to bring state or nation within the scope of 
the law.” 312 U.S. at 604-05. Considering 
all these factors, the Court found that Con- 
gress did not give to the Government, in 
addition to the other remedies exclusively 
provided for it, the remedy of treble dam- 
ages—the only remedy originally given to 
victims of practices proscribed by the Act. 


[Basis of Court's Construction in Cooper 
Case Lacking in This Case} 


The considerations which led to this con- 
struction are entirely lacking here. The 
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State of Georgia, unlike the United States, 
cannot prosecute violations of the Sherman 
Law.: Nor can it seize property transported 
in defiance of it. And an amendment was 
necessary to permit suit for an injunction 
by others than the United States. See 
Minnesota v. Northern Securities Co., 194 
U. S. 48, 70-71, and Act of October 15, 1914, 
c. 323, § 16, 38 Stat. 730, 737. If the State 
is not a “person” within § 8, the Sherman 
Law leaves it without any redress for in- 
juries resulting from practices outlawed by 
that Act. 


[Congressional Intent Construed to Give a 
State the Right to Sue for Damages 
under Sherman Act] 


The question now before us, therefore, 
is whether no remedy whatever is open to 
a State when it is the immediate victim of a 
violation of the Sherman Law. We can 
perceive rio reason for believing that Con- 
gress wanted to deprive a State, as pur- 
chaser of commodities shipped in interstate 
commerce, of the civil remedy of treble 
damages which is available to other, pur- 
chasers who suffer through violation of the 
Act. We have already held that such a 
remedy is afforded to a subdivision of the 
State, a municipality, which purchases pipes 
for use in constructing a waterworks sys- 
tem. Chattanooga Foundry v. Atlanta, 203 
U. S. 390. Reason: balks against implying 
denial of such a remedy to a State which 
purchases materials for use in building 
public highways. Nothing in the Act, its 
history, or its policy, could justify so re- 
strictive a construction of the word “per- 


son” in §7 as to exclude a State. Such a 
construction would deny all redress to a 
State, when mulcted by a violator of the 
Sherman Law, merely because it is a State.” 
Reversed. 
Mr. Justice BLack concurs in the result. 


[Dissenting Opinion] 
Mr. Justice ROEERTS. 


I agree that this case is not ruled by our de- 
cision in United States v. Cooper Corp., 312 U.S. 
600. Certain of the reasons adduced in support 
of that decision are inapplicable here. I am, 
nevertheless, of opinion that the judgment 
should be affirmed. I base this conclusion upon 
the plain words of the Sherman Act. Section 7 
provides that ‘‘any person who shall be injured 
in his business or property by any other per- 
son,’’ by any action forbidden by the statute, 
may sue and recover damages therefor. Sec- 
tion 8 provides that the word ‘‘person’’ or ‘‘per- 
sons,’’ wherever used in the Act, ‘‘shall be 
deemed to include corporations and associations 
existing under or authorized by the laws of 
either the United States, the laws of any of 
the Territories, the laws of any State, or the 
laws of any foreign country.”’ 

If the word ‘‘person’’ is to include a state as 
plaintiff, it must equally include a state as a 
defendant or the language used is meaningless. 
Moreover, when in § 8 Congress took the trouble 
to include as ‘‘persons’’ corporations organized 
under the laws of a state, the inference is plain 
that the state itself was not to be deemed a 
corporation organized under its own laws any 
more than the United States is to be deemed a 
corporation organized under its own laws. 

It is not our function to speculate as to what 
Congress probably intended by the words it used 
or to enforce the supposed policy of the Act by 
adding a provision which Congress might have 
incorporated but omitted. 5 


aa 56,203] . Federal Trade Commission v. Raladam Company. 
Supreme Court of the United States. No. 826. October Term, 1941. April 27, 1942. 
On writ of certiorari to the United States Circuit Court of Appeals for the Sixth 


Circuit. é 


In a proceeding before the Federal Trade Commission, instituted prior to the 1938 
amendment to the Federal Trade Commission Act, in which a manufacturer of an obesity 
remedy was charged with making deceptive and misleading statements with respect to its 
product, it was not necessary, to sustain a cease and desist order of the Commission, that 
the evidence show specifically that losses to any particular trader or traders arose from 
the manufacturer’s success in capturing part of the market. Where the Commission 
found that the misleading and deceptive statements were made with reference to the 
quality of the merchandise in active competition with other similar merchandise, it was 
also authorized to infer that trade would be diverted from competitors who did not engage 


in such “unfair methods.” 


“1Jn 1914 Congress rejected an amendment to- 
authorize the Attorney General of any State to 
institute a criminal proceeding, in the name of 
the United States, to enforce the anti-trust laws. 
51 Cong. Rec. 14519, 14527, 

2? We put to one side the suggestion that if the 
Sherman Law gives a State a right of action, 
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Article III of the Constitution would give this 
Court original jurisdiction of such a suit if a 
State saw fit to pursue its remedy here. If the 
district courts are given jurisdiction, a State 
may bring suit there even though under Article 
III suit might be brought here. United States 
. California, 297 U. S. 175, 187. 


Court Decisions 


729 


FTC v. Raladam Co. 


Charles Fahy, Solicitor General, 


Thurman Arnold, Assistant Attorney General, 


Charles H. Weston and Robert L. Stern, Special Assistants to the Attorney General, and 
W. T. Kelley, Chief Counsel, Federal Trade Commission, for petitioner. 


Rockwell T. Gust, David A. Howell, and Butzel,'Eaman, Long, Gust & Bills, all 


of Detroit, Mich., for respondent. 


Mr. Justice BiAck delivered the opinion 
of the Court. 


[Lower Court’s Disposition of Issue] 


The Circuit Court of Appeals set aside 
a cease and desist order of the Federal 
Trade Commission upon the ground that 
certain findings were not supported by 
evidence. 123 F. 2d 34. The refusal of the 
court to enforce the Commission’s order 
rested in part upon an interpretation of 
this Court’s decision in a prior contro- 
versy between the same parties. Fed. Trade 
Comm. v. Raladam Co., 283 U. S. 643. Because 
of the importance of questions raised, we 
granted certiorari. 


[Supreme Court's Ruling on Prior Appeal] 


Section 5 of the Federal Trade Com- 
mission Act, 38 Stat. 719, 15 U. S. C. §45, 
declares unfair methods of competition in 
commerce to be unlawful; empowers the 
Commission to prevent such methods; and 
authorizes the Commission after hearings 
and findings of fact to issue orders re- 
quiring violators “to cease and desist from 
using such method of competition.” In 1929, 
the Commission, after hearings, found that 
the Raladam Company had used unfair 
methods of competition in selling a prepa- 
ration called Marmola by making mislead- 
ing and deceptive statements concerning its 
qualities as a remedy for overweight. The 
Commission issued a cease and desist order 
which the Circuit Court of Appeals va- 
cated. 42 F. 2d 430. This Court affirmed 
the Court of Appeals’ judgment saying 
that there was 


‘neither finding nor evidence from which the 
conclusion legitimately can be drawn that these 
advertisements substantially injured or tended 

to injure the business of any competitor 
or of competitors generally, whether legitimate 
or not. It is impossible to say whether, 
as a result of respondent’s advertisements, any 
business was diverted, or was likely to be 
diverted, from others engaged in like trade, or 


‘whether competitors, identified or unidentified, 


were injured in their business, or were likely 
to be injured, or, indeed, whether any other 
anti-obesity remedies were sold or offered for 
sale in competition, or were of such a char- 
acter as naturally to come into any rea] com- 
petition, with respondent’s preparation in the 
interstate market.’’ Fed. Trade Comm, v. Ral- 


adam Co., supra, 652-653. 


It is clear that the reasons for refusing to 
enforce the Commission’s order are grounded 
upon the inadequacy of the findings and 
proof as revealed in the particular record 
then before this Court. Hence, these rea- 
sons are not controlling in this case, arising 
as it does out of different proceedings and 
presenting different facts and a different 
record for our consideration. 


[Findings of Commission in Present 
Proceeding] 


In 1935, the Commission instituted the 
present proceedings against Raladam, charg- 
ing unfair methods of competition in vio- 
lation of Section 5 of the Federal Trade 
Commission Act. Hearings were held and 
much evidence was heard concerning Rala- 
dam’s trade methods since the date‘of the 
earlier cease and desist order. This time 
the Commission found with meticulous par- 
ticularity that Raladam had made -many 
misleading and deceptive statements to fur- 
ther sales of Marmola; that Marmola had 
many active rivals for the trade of those 
who were interested in fat-reducing reme- 
dies; that Raladam’s misleading statements 
had the “tendency and capacity” to induce 
people “to purchase and use respondent’s 

preparation or medicine for reducing 
purposes . in preference to and to the 
exclusion of the products of competitors, 
. and to divert trade to respondent from 
such competitors engaged in the sale in 
interstate commerce of medicines, prepa- 
rations, systems, methods, books of instruc- 
tion, and other articles and means designed, 
intended and used for the purpose of re- 
ducing weight.” 


[Adequacy of Commission’s Findings to 
Support Its Order] 


These findings were an adequate basis 
for the Commission’s order. The court be- 
low, however, was of the opinion that there 
was no substantial evidence to support the 
finding that the alleged unfair methods “sub- 
stantially injured or tended to injure the 
business of any competitor.” The evidence 
shows that sales of Marmola to the con- 
suming public are made at retail drug stores 
throughout the country; that Raladam dis- - 
tributes Marmola both to wholesalers and 
retailers; that the wholesalers and retailers 
who sell Marmola also sell numerous other 
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remedies for taking off fat; that the es- 
sential fat-reducing element in Marmola is 
dessicated thyroid, which is also an element 
in some of the other remedies sald to the 
public with or without doctors’ prescrip- 
tions; that many books of instruction on 
methods of reducing weight are sold in 
interstate commerce; and that the gross 
sales of Marmola were from $350,000 to 
$400,000 a year. From this and other evi- 
dence the Commission concluded that num- 
erous antifat remedies were offered for sale 
in the same market as Marmola, and that 
Marmola was in active competition with 
them for the favor of the remedy purchas- 
ing public. 


[Specific Finding of Injury to Competition 
Not Necessary to Support Com- 
mission's Order] 


It is not necessary that the evidence 
show specifically that losses to any particu- 
lar trader or traders arise from Raladam’s 
success in capturing part of the market. 
One of the objects of the Act creating the 
Federal Trade Commission was to prevent 
potential injury by stopping unfair methods 
of competition in their incipiency. Fashion 
Guild v. Trade Comm’n, 312 U. S. 457, 466. 
And when the Commission finds as it did 
here that misleading and deceptive state- 
ments were made with reference to the 
quality of merchandise in active competition 
with other merchandise it is also authorized 


to infer that trade will be diverted from 
competitors who do not engage in such 
“unfair methods.” Federal Trade Comm. v. 
Winsted Co., 258 U. S. 483, 493. The find- 
ings of the Commission in this case should 
have been sustained against the attack made 
upon them. 


[Other Contentions of Raladam 
without Merit] 


Raladam contends here as it did before 
the Commission and the Circuit Court of 
Appeals that the judgment of this Court 
in the first case makes the issues here in 
controversy res judicata, and therefore bars 
these proceedings. It also contends that 
the denial by this Court and the Circuit 
Court of Appeals in the earlier proceedings 
of the Commission’s motion to offer addi- 
tional evidence with respect to competitors 
and injury to competition should have a 
like effect. We think these contentions are 
without merit, and therefore agree with the 
court below in its determination that a 
decision on the merits was appropriate. 


[Ruling] 


The respondent has not sought in this 
Court to sustain the judgment of the court 
below on any other ground. Accordingly, 
the judgment is reversed with directions 
that the order of the Federal Trade Com- 
mission be affirmed. 

It ts so ordered. 
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[] 56,204] State of Texas v. Central Power & Light Company. 
Téxas Supreme Court, No. 7851. April 29, 1942. 


A municipal corporation does not come within the statutory meanin ef 
firms, corporations or associations ‘of persons” in Article 7426 XR. C. Ss. i925} oF the 
Texas Anti-Trust Act, defining “trusts,” and, for that reason, a contract between an electric 
company and a city whereby the latter bound itself not to erect a municipal power plant 
for a period of ten years did not create an unlawful combination within the prohibition of 
the Act. The legislative intent not to include municipalities in the statutory definition is 
based on the deduction that the Legislature, if it had intended to visit such severe penalties 
on municipalities, as were prescribed for violations of the Act, would have used more apt 


language to describe them. 


Gerald C. Mann, Avorn General, W. R. Koch, Pat Coon, F. B. Isley, Ocie Speer 
and George W. Barcus, Assistant Attorney Generals, all of Austin, Tekies for plaintiff, 


Kemp, Lewright, Dyer, Wilson & Sorrell, Corpus Christi, Texas, and Looney & Clark, 


Austin, Texas, for defendant. 


[Nature of Proceeding—Issue] 


ALEXANDER, C. J.: The State of Texas, by 
its Attorney General, brought this suit 
against Central Power & Light Company 
to recover civil penalties for alleged viola- 
tions of the anti-trust laws of this State and 
to restrain the performance of a contract 
between the defendant company and the 
city of Yorktown. The city is not a party 
to the suit. The question to be decided is 
whether or not the provisions of the con- 
tract whereby the city bound itself not to 
erect a municipal power plant for a period 
of ten years created a “trust” in violation 
of Article 7426, Revised Civil Statutes, 1925. 


[Allegations of State’s Petition] 


The State alleged in its petition that on 
April 3, 1936, the city of Yorktown,, by a 


majority vote of its citizens, adopted a reso-, 


lution submitted by its city council au- 
thorizing the issuance of revenue bonds for 
the erection of municipal light and power 
plant. This projected municipal plant would 
have been a competitor of the company’s 
electric power and distribution system in 
the city of Yorktown. The city had ap- 
plied to the Federal Emergency Adminis- 
tration of Public Works for a grant to aid 
in the construction of an electric light and 
power plant, and its application had been 
accepted. Thereafter, on October 18, 1937, 
the city, acting by its mayor and city secre- 
tary, entered into a written agreement with 
the Central Power & Light Company, 
wherein the foregoing facts were recited, 
and further provided as follows: 

““(1) Company will pay City the sum of Ten 
Thousand Dollars ($10,000.00) to fully reimburse 
it for any and all expenditures made and obli- 
gations erected (incurred) in connection with 
its purpose to erect and construct an electric 
light and power plant and street lighting and 
distribution systems. 


““(2) The City will not issue, sell or offer for 
sale bonds of the City which the City Council is 


authorized to issue by the election held on 
April 3, 1936. 

(Paragraph 3 provided that the City would 
withdraw and cancel its application for Federal 
aid to construct a power plant.) 

““(4) The City has this day enerted into a 
contract with Company for the purchase from 
Company for a period of ten years from date 
thereof, of electric energy for municipal water 
pumping, and said contract shall be fully per- 
formed for the entire term thereof. 

““(4) The City has this day entered into a 
contract with the City for the purchase from 
City of water in the amount of not less than 
Three Hundred Dollars ($300.00) worth each 
year for a period of ten years, for use at ice 
plant located in Yorktown, and Company shall 
fully perform said contract for the entire term 
thereof, 

(6) During the period of ten years which 
the said contracts described in paragraphs (4) 
and (5) above are in effect, City agrees not to 
built (build), erect or construct, nor attempt 
to build, erect or construct, or have built, 
erected or constructed, either directly or indi- 
rectly, an electric light and power plant and 
street lighting and distribution systems, or 
either or any of them, nor issue or attempt to 
issue the bonds authorized by the election held 
on April 3, 1936, or any other securities of any 
sort whatever, for the purpose of erecting or 
constructing an electric light and power plant 
and street lighting and distribution systems, 
or either of them. 

“(7) The City Council of the City of York- 
town shall pass all ordinances and resolutions, 
either or both, necessary to carry out the intent 
of this agreement in such form and manner as 
are satisfactory to counsel for Company.”’ 


It is further alleged 

“that it was the intent and purpose of de- 
fendant to set aside the will of the people as 
expressed in the election authorizing the city to 
set up a competing electric light and power plant 
and distributing system, and -further to pre- 
vent and lessen competition, restrain trade, and 
block the free channel of business, and the 
defendant by this contract induced the city to 
agree to abstain from producing or distributing 
electric light and motor power during the term 
of the contract in competition with the de- 
fendant, all in violation of Article 7426 through 
Article 7428, Revised Civil Statutes, 1925.”’ 
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It was further alleged that said agree- 
ment and combination had been carried out 
so as to actually prevent and lessen com- 
petition and to restrain trade and block the 
channels of normal business in the manu- 
facture, sale, and purchase of electric light 
and motor power in said city. 


[Lower Courts’ Rulings] 


The trial court sustained a general de- 
murrer to the State’s petition, and, upon 
the Attorney General’s refusal to amend, 
dismissed the suit. This judgment was 
affirmed by the Court of Civil Appeals. The 
allegations of the petition and the provisions 
of the contract are more fully set out in the 
opinion of that court. 147 S. W. (2d) 330. 


[Statutory Definition of “Trust” ] 


The Attorney General contends that the 
general demurrer should have been over- 
ruled because the agreement as alleged in 


the petition created a “trust” as defined by 


Article 7426, Revised Civil Statutes, 1925. 
This statute defines a “trust” as a “com- 
bination of capital, skill or acts by two or 
more persons, firms, corporations or asso- 
ciations of persons, or either two or more 
of them” for the purpose of restricting, pre- 
venting, or lessening competition inthe 
manufacture, sale, or purchase of any com- 
modity, or to abstain from engaging in or 
continuing in any business in this State; and 
further provides that any agreement made 
in violation of the Act shall be absolutely 
void. Further details of the Act are deemed 
unnecessary in view of the disposition to 
be made of the case. 3 

We think it very clear that the effect of 
the acts of the parties in this case was to 
interfere with and to prevent free trade and 
competition in the manufacture and sale of 
electric current. 


[Municipality Not a “Corporation” } 


It is contended by the Light Company 
that a municipality is not a “corporation” 
within the meaning of the statute; and, 
therefore, that a combination between a 
municipality and a third party does not 
come within the inhibition of the statute. 
The statute provides that any such com- 
bination by “two or more persons, firms, 
corporations or associations of persons, or 
either two or more of them” is a trust, and 
is in violation of the law. In the opinion 
of the writer, the terms “two or more per- 
sons, firms, corporations or associations of 
persons, or. either two or more of them,” 
are used in the Act, not in a restrictive 
sense as to the peculiar character of the 
parties necessary to such an unlawful com- 
bination, but rather as descriptive of the 
combination that is to be outlawed. It is 
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the opinion of the: writer that when the 
statute is construed as a whole, in the light 
of the occasion and the necessity for its en- 
actment, the evils to be remedied, and the 
means adopted, as well as all other cir- 
cumstances surrounding the adoption of the 


» Act, it is clear that it was the intention of 


the Legislature to render unlawful all sorts 
of combinations having a tendency to in- 
terfere with a free competitive market, in- 
cluding ‘a combination in restraint of trade 
between a municipality and a private cor- 
poration, such as we here have under con- 
sideration. - : 

However, it is the opinion of the majority 
of the Court that a municipal corporation 
is not such a person, corporation, or asso- 
ciation of persons as was contemplated by 
the Act, and therefore the combination here 
relied on was not an unlawful one. While 
there are exceptions, depending on the 
peculiar wording of the statute under con- 
sideration, as a general rule the word “cor- 
poration” is construed to apply only to 
private corporations and does not include 
municipal corporations, unless the statute 
expressly so provides. 30 Tex. Jur. 14; 
City of Tyler v. Texas Employers’ Ins. Assn. 
(Com. App.), 288 S. W. 409, 294 S. W. 195; 
City of Dallas v. Halford, 210 S. W. 725 
(writ refused); -Wilcoxr v. City of Idaho 
Falls, 23 Fed. Supp. 626; City of Webster 
Groves v. Smith, 340 Mo. 798, 102 S. W. (2d) 
618. See 9 Words and Phrases, Perm. Ed., 
712 et seq. 


[Legislatwe Intent to Exclude a Municipality 
from Definition of “Corporation” Indi- 
eated from Imposition of Severe 
Penalties for Violation of 
Anti-Trust Laws] 


The statute here under consideration is 
highly penalizing in its nature. It not only 
provides that each firm, person, or corpo- 
ration who shall violate any of its provi- 
sions shall, for each day that such violation 
shall be committed or continued, forfeit and 
pay a sum of not less than $50.00 nor more 
than $1500.00, but further provides that 
upon trial of a case the charter of any cor- 
poration adjudged guilty of violating any 
of its provisions may be forfeited, if in the 
judgment of the court before whom the 
litigation is pending the public interest re- 
quires it; and when such charter is forfeited 
no other corporation to which the defaulting 
corporation may have transferred its prop- 
erties and business, or which has assumed 
the payment of its obligation, shall be per- 
mitted to incorporate or do business in 
Texas. Revised Civil Statutes, 1925, Arts. 
7430, 7432. The same statute is carried in 
the Penal Code of this State as a criminal 
statute, and it is there provided that who- 
ever violates any provision of the Act shall 
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be confined in the penitentiary not less than 
two nor more than ten years. Penal Code, 
Arts. 1632 to 1635, inclusive. It is thought 
that if the Legislature had intended to visit 
such severe penalties on municipalities, it 
would have used more apt language to de- 
scribe them. Under these circumstances, it 
is the opinion of the Court that the Act in 
question was not intended to include a com- 
bination between a municipality and a third 
party. 


[Invalidity of Agreement as Creating a 
Monopoly]. — 


The Attorney General contends that the 
agreement in question created a monopoly 
within the inhibition of Article I, Section 
26, of our Constitution, and is therefore 
void. If we were to hold that it did create 
a monopoly, the State would not be en- 


titled to recover the penalties prayed for, 
because the statute alone authorizes the 
recovery of penalties; and, for the reasons 
heretofore indicated, this combination does 
not come within the terms of the statute. 
The State would not be entitled to cancella- 
tion of the agreement because it was made 
by the City in part for its benefit, and the 
City is not a party to this suit. The City 
would be a necessary party to a suit to 
cancel an agreement made by it for its own 
benefit. 17 Tex. Jur. 972; 21 C. J. 258; 
Cleveland v. Ward, 116 Tex. 1, 285 S. W. 
1063, par. 11. For this reason we do not 
deem it necessary for us to here determine 
whether or not the agreement created a 


monopoly, 
[Ruling] 


The judgments of the Court of Civil Ap- 
peals and of the trial court are affirmed. 


[56,205] Food and Grocery Bureau of Southern California, Incorporated, v. Harold 
B. Garfield, Individually and Doing Business under the Fictitious Name of Mid-City 


Drug Co. 


California Supreme Court, In Bank. April 28, 1942. 
The issuance of trading stamps with the purchase of articles is merely a method of 


discounting bills in consideration for the immediate payment of cash and does not constitute 
a gift of a product within the meaning of Section 3 of the California Unfair Practices Act. 


In order to obtain injunctive relief against a merchant issuing trading stamps in con- 
nection with the sale of merchandise on the basis that such a plan violates Section 3 of the 
California Unfair Practices Act, complaining party must show either that the trading 
stamp plan employed by the merchant amounts to the giving away of a product for the 
purpose of injuring competitors or destroying competition cr that by its use he sells 


products below cost. 


Desser & Rau, Los Angeles, Calif., for appellant. 
Cupp, Hunt & Henderson, Los Angeles, Calif., for appellee. 


[Nature of Proceeding] 


Epmonps, J.: The Food and Grocery Bu- 
reau of Southern California, a trade asso- 
ciation, brought an action against the 
appellant, who is the proprietor of nine 
retail drug stores, to enjoin him from issu- 
ing trading stamps to his customers. The 
appeal is from an order granting a prelim- 
inary injunction. Pending a determination 
of the respective rights of the parties, this 
court issued a writ of supersedeas (Food 
and Grocery Bureau etc. v. Garfield, 18 Cal. 
[2d] 174). 


[Allegations of Complaint] 


The complaint includes three causes of 
action. By the first, it is alleged that the 
appellant, in addition to handling the usual 
articles offered for sale in a drug store, 
stocks many articles customarily sold by 
retail grocery stores, including cigars, candy, 


chewing gum, matches, toothpicks and can 
openers; that in each of the trade areas in 
which one of the appellant’s stores is lo- 
cated, there are retail drug stores and food 
and grocery stores and markets which are 
operated in competition with the appellant’s 
business. Since 1932 the appellant has con- 
ducted what he terms as the ‘Mid-City 
Drug Profit Sharing Stamp Plan” whereby 
“Cash Discount” trading stamps are issued 
with purchases. These stamps, the associa- 
tion charges, have a cash value of two mills, 
one stamp being given with each ten cent 
purchase, except on “Double Stamp Days” 
when two stamps are given with each such 
purchase. When presented in aggregate 
amounts of $50 face value, the stamps are 
redeemable for $1.00 in cash or $1.25 in 
merchandise. 

Other allegations of the complaint are 
that the appellant widely advertises his stamp 
plan and, as a result, he has induced many 
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persons who had not been his customers to 
make purchases of merchandise at his stores. 
Indeed, the appellant’s practice of giving 
stamps was adopted by him for the purpose 
of injuring competitors and destroying com- 
petition in the various areas in which his 
stores are located, and as a direct and prox- 
imate result of this practice, several of the 
appellant’s competitors have been injured. 

In the second count, the association charges 
that the appellant is using the “Multiple 
Dividend Plan” for the purpose of stimulat- 
ing trade. By the last count, the appellant 
is said to be selling merchandise below cost 
for the purpose of destroying competition. 


[Lower Court’s Ruling and Issue] ji 


Upon the filing of this complaint and a 
supporting affidavit, the Superior Court is- 
sued a temporary restraining order and an 
order to show cause why a preliminary in- 
junction should not be granted. Upon the 
return day, the court considered the verified 
pleadings and the affidavits filed by the re- 
spective parties and made the order which 
is now under attack. However, as the sec- 
ond cause of action was dismissed by the 
association before the court made its deter- 
mination and the order does not refer to any 
of the acts specified in the third cause of 
action, the question for decision concerns 
only the validity of the preliminary injunc- 
tion in so far as it. prohibits the use of 
trading stamps in the manner specified by 
the complaint. 


[Answer to Complaint] 

By the appellant’s answer, which was 
before the Superior Court at the time it 
made the order appealed from, he denies 
that he is a competitor of any of the retail 
food and grocery stores referred to in the 
complaint. He asserts that his cash dis- 
count or trading starnp plan is a reasonable 
business method for the purpose of inducing 
cash purchases by patrons, and that the 
plan is not used for the purpose of injuring 
competitors or destroying competition. More 
specifically, he denies that his use of these 
stamps has caused any of the trade of his 
competitors to be diverted to him. 

As an affirmative defense, the answer 
alleges that the appellant has built up a 
large and valuable customer good-will by 
his trading stamp system; that his competi- 
tors were and are using various competitive 
merchandising plans and giving concessions 
and articles of value to their customers which 
were countenanced by respondent; and that 
the respondent’s laches is a bar to the 
action. 


[A fidavits of Contending Parties] 


With its verified complaint, the respond- 
ent. filed the affidavit of G. M. Stanton in 
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which the affiant stated that he had received 
tradirig stamps with merchandise purchases 
at each of several of the appellant’s stores. 
Subsequently, the respondent filed the afh- 
davit of Harold Smith, the owner of a drug 
store near one of those operated by the ap- 
pellant, in which he avers that the appel- 
lant’s trading stamp plan has injured his 
business. According to his affidavit, Smith 
believes that some of his former customers 
are patronizing the appellant’s store in order 
to obtain trading stamps. 

In opposition to the demand for.a pre- 
liminary injunction, the appellant filed afh- 
davits in which he stated that he had used 
trading stamps for more than eight years; 
that his plan is a system for giving cash 
discounts to patrons for the purpose of in- 
ducing cash purchases and as an advertising 
medium; that he had ascertained from sev- 
eral of his alleged competitors mentioned in 
the complaint that the use of their names as 
injured competitors was not authorized by 
them; that in all localities where his stores 
are located there are other drug stores and 
food markets, all of which give premiums, 
redeemable coupons and other merchandise 
for value; and that the respondent had not 
proceeded against any of these competitors. 


[Contentions of Drug Store Owner] 

The appellant attacks the order granting 
a preliminary injunction as an abuse of dis- ~ 
cretion, contending that the issuance of 
trading stamps does not constitute the giv- 
ing away of a product for the purpose of 
injuring competitors or destroying competi- 
tion within the meaning of section 3 of the 
Unfair Practices Act (Stats. 1935, p. 1546, as 
amended; Deering’s Gen. Laws, Act 8781). 
He maintains that he issues stamps, not as a 
gift, but either as an advertising feature or 
as a cash discount given in consideration of 
the immediate payment of cash by the indi- 
vidual customer. 

But assuming they do amount to a gift, 
he asserts, the complaint and the accom- 
panying affidavits are nevertheless insuff- 
cient to charge a violation of the statute 
since they fail to show that his trading stamp 
plan was either adopted or conducted with 
the intent to injure competitors or destroy 
competition. And in this regard he chal- 
lenges as both inapplicable and unconstitu- 
tional the presumption of such intent found 
in section 5 of the Act which reads: 


In all actions brought under the provisions of 
this act proof of one or more acts of selling or 
giving away any article or product below cost 
or at discriminatory prices, together with proof 
of the injurious effect of such acts, shall be pre- 
sumptive evidence of, the purpose and intent to 
injure competitors or destroy competition, 


The appellant further contends that, in any 
event, the trial court abused its discretion 
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in granting the preliminary injunction, since 
the facts stated in the complaint, the an- 
swer and the supporting affidavits show no 
damage or threat of damage to the respond- 


ent or its members by the continued oper-- 


ation of his stamp plan, but, on the other 
hand, reveal that great damage will result 
to him should his present operations be 
prohibited. He also insists that the respond- 
ent has been guilty of laches and is estopped 
to maintain the action, since the undisputed 
facts clearly show that for eight years it 
voiced no disapproval of his plan and also 
has acquiesced without objection in the 
practice of other retail drug stores in the 
vicinity of giving concessions and things of 
value to their customers. 


[Grocery Bureau’s Contention] 


The respondent denies that the appellant’s 
trading stamps are issued as cash discounts. 
It contends that the scheme involves the 
making of a gift, the object of which is to 
induce persons to patronize his stores. As- 
serting that the complaint and affidavits in 
support thereof are entirely sufficient to 
show an jntent upon the part of the appel- 
lant to injure competitors through the oper- 
ation of his stamp plan, the association relies 
upon the presumption of intent, included in 
the statute as both applicable and consti- 
tutional. With respect to the argument of 
laches and estoppel, the respondent urges 
that it has not delayed unreasonably in 
bringing the action, nor has the appellant 
suffered any prejudice by the delay. 


[Legislative Authority to Ban Issuance of 
Trading’ Stamps Not in Issue] 


The appellant does not contend that the 
legislature is without power constitutionally 
to prohibit the issuance and use of trading 
stamps, and it may be noted, the United 
States Supreme Court has sustained the 
validity of anti-trading stamp legislation 
(Rast v. Van Deman & Lewis Co., 240 U. S. 
342; Tanner v. Little, 240 U. S. 369; Pitney 
v. Washington, 240 U. S. 387). But he as- 
serts that the issuance of trading stamps, 
at least in the manner adopted by him, is 
not embraced within*the prohibitive ban of 
section 3 of the Unfair Practices Act, read- 
ing as follows: 

It shall be unlawful for any person engaged in 

business within this state to sell any article 

or product at less than the cost thereof to the 

vendor or give away any product for the pur- 

pose of injuring competitors or destroying 
competition. ... 


[Proof Required to Show Violation of Act] 


Concededly, the Unfair Practices Act, 
supra, makes no reference to trading stamps. 
To support the respondent’s position, there- 
fore, it is necessary for him to show either 
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that the plan conducted by the appellant 
amounts to the giving away of a product 
for the purpose of injuring competitors or 
destroying competition, or that by its use 
he sells products below cost. But the asso- 
ciation does not assert that the appellant’s 
issuance of trading stamps resulted in the 
sale of any commodities below cost, and the 
affidavits filed by it do not include any facts 
indicating that sales below cost were ac- 
complished by the use of stamps, Of in- 
terest in this connection, is the written 
opinion of the trial judge, presented in the 
respondent’s brief, which discloses beyond 
question that the order granting the pre- 
liminary injunction was based solely upon 
the theory that the stamp plan constituted 
the making of a gift of a product with the 
intent to destroy competition. 


[Issuance of Trading Stamps as a Method of 
Discounting Bills] 


Tt is well settled by the decisions of this 
court, as well as those in other jurisdictions, 
that the practice of merchants in issuing 
trading stamps with the purchase of articles 
is merely a method of discounting bills in 
consideration for the immediate payment of 
cash (Ex parte Drexel, 147 Cal. 763; Ex parte 
West, 147 Cal. 774; Ex parte Hutchinson, 137 
Fed, 950; Sperry & Hutchinson Co. v. Temple, 
137 Fed. 992; Lawton v. Stewart Dry Goods, 
197 Ky. 394, 247 S. W. 14; Hewin v. City of 
Atlanta, 121 Ga. 723, 49 S. E. 765; Sperry & 
Hutchinson Co. v. McBride, 30 N. E. [2d] 269 
(Mass.); Winston v. Beeson, 135 N. C,. 271, 
47 S. E. 457; State v. Lothrops-Farnham Co., 
84 N. H. 322, 150 Atl. 551; State v. Holtgreve, 
58 Utah 563, 200 Pac. 894). The respondent 
impliedly concedes that a cash discount is 
not a gift, which is a transfer of property 
without consideration, but it argues that the 
appellant’s plan is not a true cash discount. 


[Arguments of Grocery Bureau Against Cash 
Discount Interpretation] 


In the first place, the respondent asserts, 
the record is devoid of any allegation by the 
appellant that he does any credit business, 
and it follows, therefore, that since all of 
his customers pay cash, he cannot by means 
of trading stamps be said to be inducing any 
of them to pay cash rather than to buy on 
credit. This argument is fallacious. The 
fact that the appellant conducts his business 
on an all-cash basis does not preclude him 
from giving a cash discount. On the con- 
trary, the cash discount is even more vital 
to the all-cash store than to the cash and 
credit store because the proprietor of the 
former has staked his entire enterprise upon 
the ability to attract cash trade and has been 
willing to forego the patronage of those 
consumers who buy their goods upon credit. 
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The respondent next contends that the - 


appellant’s trading stamps are given only to 
those customers who ask for them, and a 
bona fide cash discount in commercial prac- 
tice is given to all purchasers meeting the 
cash payment condition. It is apparent 
however, that the plan does not lose its 
character as a cash discount merely because 
certain purchasers do not take advantage of 
the offer and.request stamps. 

The plan is also attacked by the respond- 
ent as not being a cash discount because the 
customer cannot redeem the stamps until he 
has accumulated 500 of them. If the appel- 
‘lant were in fact making cash discounts by 
means of trading stamps, says the associa- 
tion, he would redeem the stamps when the 
amount evidenced thereby equaled the value 
of one cent, and on a fifty cent cash sale 
would accept only forty-nine cents in pay- 
ment. Substantially the same plan was up- 
held by this court in Ex parte Drexel, supra, 
as a method of allowing discounts on.cash 
payments. 

The respondent also complains because 
the appellant has ‘double stamp days” on 
which he issues to the customer twice the 
-usual number of trading stamps. Bona fide 
cash discounts are not arbitrarily doubled 
on certain days, it is contended. But a 
trading stamp may retain its character as a 
_cash discount even though the number given 


by the merchant is increased on a particular . 


day. : 
Finally, the respondent urges, the appel- 
lant advertises his stamp as “free”, and this 


circumstance, it is maintained, is inconsist- 
ent with a legitimate cash discount plan. 
But the advertisement-upon which this claim 
is'made shows that the stamps are given 
“free” only upon the making of a ten cent 
purchase from the appellant. The purchase 
is the prerequisite to obtaining the stamp 
and furnishes the consideration for the dis- 
tribution of stamps to those customers ask- 
ing for them. 


{Conclusion and Ruling] 


It must be concluded, therefore, that the 
trading stamp plan adopted by the appellant 
does not constitute the making of a gift of 
$1.00 in cash or $1.25 in merchandise but is 
a discount given the customer in consider- 
ation of his paying cash. Since the- stamp 
is not the gift of a product within the mean- 
ing of section 3 of the Act, it is immaterial 
that the appellant may have had an intent to 
injure competitors or destroy competition 
by its issuance. Only in the event that the 
issuance of the stamp resulted in the sale of 
the article or articles with which it was pur- 
chased could the plan be held a violation of 
section 3. And since neither the complaint 
nor the affidavits charge that by the use of 
trading stamps the appellant is selling mer- 
chandise below cost in violation of the Un- 
fair Practices Act, supra, the order appealed 
from must be reversed. 

It is so ordered. 


Grsson, C. J., SHENK, CARTER and TRay- 
Nor, JJ., concur, 


[1 56,206]. United States of America v. Wrightwood Dairy Company. 


United- States’ Circuit Court of Appeals for the Seventh Circuit. 
October Term, 1941, April Session, 1942. May 4, 1942. . 


Nos, 7619, 7620. 


Appeals from the District Court of the United States for the Northern District of 


“Illinois, Eastern Division. ~ 


The purpose of milk orders, issued under the Agricultural Marketing Agreement Act 


‘of 1937, is to fix the minimum prices to be paid producers for milk sold to handlers and 
disposed of by the latter in certain forms within a designated area, called the “marketing 
area.” 


The milk marketing order for the Chicago, Illinois, marketing area was issued in full 
compliance with the provisions of the Agricultural Marketing Agreement Act of 1937, and 
is not invalid, as depriving a certain milk handler of notice and hearing, because there 
were variances between the proposed agreement before hearing and the tentatively ap- 
proved agreement and proposed order, where the milk handler received due notice of the 
hearing held on the proposed marketing agreement and order. Various contentions raised 
and overruled were (1) that the marketing area in the original proposal was larger than 
the one subject to the final order, (2) that the order never became legally effective 
because the necessary producer approval was at no time properly secured, (3) that the 
order was discriminatory in that certain cities and towns in the geographic area were 
omitted from the marketing area and in that a handler may have to pay mor> for the 
milk he sells in the marketing area than for that which he sells outside of it, (4) that 
a base period different than the one fixed in the statute was used in fixing parity prices, 


i (5) that the Act is void because it is in conflict with the Federal and Illinois anti-trust 
aws. 
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A milk handler cannot challenge the validity of Sections 8c(18) and 10(c) of the 
Agricultural Marketing Agreement Act of 1937, conferring authority upon the Secretary 
of Agriculture to fix minimum prices and to make rules and regulations, on the ground 
that these sections are an improper delegation of legislative power, where no showing 
is made that any particular action taken under either of these sections or that any orders 
or regulations issued under them have been in any way prejudicial to the challenger. 


J. Albert Woll, U. S. Attorney, Chicago, IIL, 
Myers, both of Washington, D. C., for plaintiff. — 


John |S. L. Yost and Mary Conner 


Alvin E. Stein and Abraham Lepine, both of Chicago, Ill., for defendant. 
Before SPARKS, KERNER, and Minton, Circuit Judges. 


[Nature of Appeals| 

KeErNER, Circuit Judge: Appeal No. 7619 
involved an order known as Order No. 41, 
issued by the Secretary of Agriculture pur- 
suant to the authority conferred upon him 
by the Agricultural Marketing Agreement 
*Act of 1937, 7 U. S. C. § 601, et seg. Appeal 
No. 7620 challenged the constitutionality of 
the Act and attacked the validity of the 
Order. 

[History of Litigation] 

The Government brought the action under 
§ 608a (6) of the Act to enforce specifically 
the provisions of Order No. 41 and “‘to pre- 
vent and restrain” the defendant, Wright- 
wood Dairy Co., from handling milk in 
violation of the Order. The trial court dis- 
missed the complaint and in accordance 
with the prayer of defendant’s counter- 
claim directed the issuance of a permanent 
injunction restraining the Government, its 
officers and agents from enforcing Order 
No. 41 against the defendant. From that 
decree, both parties appealed: the Govern- 
ment from the dismissal of the complaint 
‘and the granting of the defendant’s prayer 
for relief; the Dairy Company from ‘certain 
findings and rulings of the District Court. 

At the October session of the current 
term, the two appeals were before us. In 
the appeal of the Government, we affirmed 
the dismissal of the complaint. That deci- 
sion, of course, made unnecessary any con- 
sideration of the cross-appeal and it was 
dismissed. 123 F. (2d) 100. The Supreme 
Court, on February 2, 1942, held that Con- 
gress, by the provisions of § 8c (1), conferred 
upon the Secretary authority to regulate the 
handling of intrastate products, which, by 
reason of its competition with the handling 
of the interstate milk, so affects that com- 
merce as to interfere substantially with its 
regulation by Congress; and that the statute 
‘so read is a constitutional exercise of the 
commerce power. The cause was reversed 
and remanded for further proceedings. 


[Errors Assigned by Dairy Company] 


In accordance with that mandate we now 
consider the cross-appeal of the defendant. 
The errors it assigned are the District 


Court’s finding that the Secretary of Agri- 
culture issued the Order in full compliance 
with the law and the striking of the de- 
fendant’s fourth to eleventh defenses in- 
clusive. On the merits, the validity of the 
Order and the constitutionality of §§ 8c (18) 
and 10 (c) of the Act are the issues. 


[Purpose of Milk Orders] 


The purpose of Order No. 41, and of 
every such order, is to fix and equalize the 
minimum prices to be paid “producers” for 
milk sold to “handlers” and disposed of by. 
the latter in certain forms within a designated 
area, called the “marketing area.” No pres- 
ent purpose would be served in discussing 
the general procedure used to effect that 
end for the procedure is adequately set 
forth in Umited States uv. Rock Royal Co- 
operative, Inc., 307 U. S. 533. Pertinent, 
however, are those steps which led to the 
issuance of the Order, for our initial prob- 
lem is whether the Secretary of Agriculture 
issued the Order in full compliance with the 
law. 

On June 9, 1939, the Secretary gave notice 
of a hearing to be held in Chicago on a 
proposed marketing agreement and order. 
The notice was given wide publicity; it was 
published in the Federal Register and copies 
were mailed to the defendant, as well as to 
other milk distributors, producers’ associa- 
tions, and to others who might be interested. 
Beginning on June 26, the hearing was held 
in accordance with the notice, many pages 
of testimony were taken, and numerous ex- 
hibits were offered in evidence. August 18, 
1939, the Secretary submitted to the indus- 
try, for the signatures of handlers, a tenta- 
tively approved marketing agreement which 
differed in certain respects from the pro- 
posed agreement that had been before the 
Chicago hearing. On the following day, 
he submitted to all the known qualified pro- 
ducers a ballot by which they were to in- 
dicate their approval or disapproval of the 
issuance of an order regulating the handling 
of milk in the Chicago Marketing area in 
the same manner as provided in the tenta- 
tively approved marketing agreement. The 
voters in that referendum overwhelmingly 
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favored such an order. April 24, 1939, the 
Secretary made the determinations required 
by &c (9) of the Act and two days later the 
President approved them. August 28, 1939, 
the Secretary proclaimed the applicable base 
period’ and issued the Order as ‘No. 41, to 
become effective on September 1, 1939. 


[Contentions of Dairy Company] 


The defendant contends that there was no 
notice of and no hearing on Order No. 41, 
since there was neither in the case of the 
tentatively approved marketing agreement 
and proposed order from which No. 41 
stemmed. It bases its argument upon the 
variances between the proposed agreement 
before the Chicago Hearing-and the tenta- 
tively approved agreement and proposed 
order. 


The contention rests upon a misunder- 
standing of the purpose and the require- 
ments of-the type of hearing provided for 
by § 8c (3) of the Act. The object of such 
a hearing is not only to afford the individuals 
the opportunity of airing their objections to 
the proposed scheme of things, but is also 
to give the administrators the chance of 
obtaining information which might have 
been overlooked or otherwise not available 
to them. 


The realities of the situation are clear. In 
the case of many proposed agreements, 
hundreds of people may be present at a 
hearing and every individual would be 
equally desirous of insuring the maximum 
protection to his own interests. If the 
equivalent of court proceedings were granted 
to each person, or even to groups, the hear- 
ing would be unwieldy and not susceptible 
to a satisfactory conclusion. Obviously, a 
more workable balance must be struck be- 
tween administrative efficiency and the pro- 
tection of individual! rights. 


In Labor Board proceedings, the test of 
a hearing is whether the issues are clearly 
defined. National Labor Relations Board v. 
Mackay Radio, etc., 304 U. S. 333. A for- 
tiorari, in the present case, if the purpose 
of the hearing was clear and everyone knew 
of the general considerations, no more was 


1 Under § 8e of the Act, ‘‘if the Secretary finds 
and proclaims that, as to any commodity speci- 
fled in such marketing agreement or order, the 
purchasing power during the base period speci- 
fied for such commodity in section 2 of this title 
cannot be satisfactorily determined from avail- 
able statistics of the Department of Agriculture, 
the base period, for the purposes of such mar- 
keting agreement or order, shall be the post- 
war period, August 1919-July 1929, or all that 
portion thereof for which the Secretary finds and 
proclaims that the purchasing power of such 
commodity can be satisfactorily determined 
from available statistics of the Department of 
Agriculture.”’ 
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needed. cf. Morgan v. United States, 304 
LS ie a2: - 

By no reasonable interpretation does the 
Act require literal identity between a pro- 
posed marketing agreement and an order as 
issued. To be sure, §8c (10)* refers to 
“a marketing agreement upon which a 
hearing has been held,” but that is to insure 
no more than that all those subject to an 
Order knew of the proposal and that there 
had been a public hearing on the considera- 
tions. If complete identity were required, 
there would never be an end to hearings; 
the Secretary could never make changes in 
the light of the evidence adduced without 
calling a new hearing.* Such is not the law; 
whether there has been a hearing must be 
measured in the light of its purpose, not 
in terms of identity. 

The defendant calls our attention to the 
fact that the marketing area in the original 
proposal was larger than the one subject to 
the final order. That is so, but it does not 
mean that there was no hearing on the is- 
sued order simply because fewer persons 
were regulated by it than were originally 
contemplated. The statute fixes only the 
maximum applicability of an order by pro- 
viding that it shall apply only to persons 
engaged in the same classes of activity as 
set forth in the proposal; it does not pre- 
scribe the minimum number of persons to 
be regulated. 

We have examined the other differences 
between the proposed agreement and the is- 
sued order, but they too fail to show that 
there was no hearing in the proper sense. 
We conclude that the defendant had a right 
to be apprised of the facts. That right it 
was fully accorded, for there was a hear- 
ing: it was genuine, not sham and pretense. 

The defendant next contends that Order 
No. 41 never became legally effective be- 
cause the necessary producer approval was 
at no time properly secured. The argument 
is based upon the theory that the Secretary 
failed in two respects to comply with §8c (9). 

The first alleged breach is the Secretary’s 
finding* that over 67% of the producers 
voting in the referendum had approved or 
favored the Order. The defendant claims 


2“No order shall be issued under this sec- 
tion unless it regulates the handling of the com- 
modity or product covered thereby in the same 
manner as, and is made applicable only to per- 
sons in the respective classes if industrial or 
commercial activity specified in, a marketing 
agreement upon which a hearing has been held. 
ce a 

3 § 8c(4) certainly does not contemplate that 
the Secretary should be so trammeled. 

*Set forth in the Order and in the Federal 
Register. 
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that the finding did not satisfy the require- 
ment of § 8c (9) (B) (i) because there was 
no recital in the Order that it was favored 
by at least two thirds of the producers who, 
during a representative period, had been 
engaged in the production for market of the 
commodity involved. 

It is true that the challenged finding is 
not in the exact words of the section, but 
the absence of such parrotry is not fatal. 
The test is whether the necessary fact of 
the requisite producer approval exists. The 
Act requires the approval of two thirds of 
the producers voting in the réferendum, cf. 
Virginian Ryan Co. v. System Federation, etc., 
300 U. S. 515, 560-561; that is made clear 
by § 8c (19) which we must, of course, give 
effect to in interpreting § 8c (9). 

The second alleged infirmity is that the 
Secrétary did not invite all the qualified 
producers to participate in the referendum. 
It is based upon the exclusion from the ref- 
erendum of all those who produced milk 
solely for manufacture into cheese, butter, 
evaporated milk and other similar products 
to be sold to consumers in the Chicago 
marketing area. 

The Secretary limited participation in the 
vote to those producers who were delivering 
milk to handlers engaged in the marketing 
of fluid milk in the regulated area. Since 
only such producers were affected by the 
Order, they were the only ones entitled to 
participate in the referendum. The Secre- 
tary therefore properly excluded from the 
vote those producers engaged only in pro- 
ducing milk for processing into butter, 
cheese, etc. 

The defendant also contends that the 
Secretary omitted from the marketing area 
certain cities and towns in the geographic 
area and that such was unlawful, discrim- 
inatory, unreasonable, and contrary to the 
Act. 

The Secretary fixed the limits to include 
those towns having health standards com- 
parable to the city of Chicago. In the regu- 
lation of a commodity such as milk, where 
its quality and conditions of production 
when sold for fluid consumption are im- 
portant factors, competitive and otherwise, 
it seems clear that the marketing areas 
should be limited to communities having 
comparable health standards. The Secre- 
tary’s determination in so doing was reason- 
able, and from an administrative view 
practical, and, in the absence of a showing 
of a clear abuse of discretion, it is not re- 
viewable. 

There likewise is no discrimination in that 
a handler may have to pay more for the milk 
he sells in the marketing area than for that 
which he sells outside of it, since his com- 
petitors in the regulated area have to pay 
the same price, and in the area without the 
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Order the handler is in no different position 
than his competitor in that area. In fact, 
in Rock Royal case, supra, (p. 566), the: 


_Supreme Court, in passing upon a like com- 


plaint, said: 

The basis of the complaint is that large 
dealers and coéperative handlers with extensive 
gathering and distributing facilities are per- 
mitted to purchase milk throughout the milk 
shed at any price they please, if the milk does 
not pass through a plant in the marketing area, 
and sell it at any price they please, provided 
the sale is outside the limited New York mar- 
keting area. By reason of the fact that milk 
sells for more in New Jersey than in New York, 
a greater profit is made by the handler. If he 
so desires, the handler can use this profit to 
replace losses on New York area sales and still 
be in a position to pay the uniform price to 
producers on pool milk. This is said to create 
a discrimination against the defendants. 

It is possible for the handlers with unpriced 
milk to use their profits from the profitable © 
extra area trade in the way suggested. It was 
equally possible for them to do so before the 
Order. It is a competitive situation which the 
Order did not create and with which it does not 
deal. We are of the view that there is no dis- 
crimination by reason of this situation. 


The defendant next stressed the point 
that the Secretary improperly determined 
an applicable base period different than the 
one prescribed in §2. The statute estab- 
lished the prewar period of August 1909 to 
July 1914 as the base period for determining 
the purchasing power of milk to be used 
in fixing the parity prices in the orders regu- 
lating the handling of the commodity. How- 
ever, §8e permits the Secretary to use 
another period if he finds and proclaims 
that the purchasing power cannot be satis- 
factorily determined from available statistics 
in his Department. Pursuant to that sec- 
tion, the Secretary adopted August 1919 to 
July 1929 as the base period and proclaimed 
and made his finding in the Federal Register. 

We appreciate no force in the defendant’s 
contention that the finding must be made in 
the Order. The requirements of § 8c (4) 
do not apply to §8e. The Supreme Court 
rejected a similar argument in the Rock 
Roval case, supra. Although an amended 
order was there involved, that is not a dis- 
tinction of substance since § 8c (17) pro- 
vides specifically that all of the provisions 
of §§ 8c, 8d, and 8e applicable to orders, 
shall be applicable to amendments. 

The defendant also argues that there 
was no support to the finding that satisfac- 
tory statistics for the prewar period were 
not available in the Department. The Secre- 
tary made his finding and proclamations. 
We believe that his determination is one of 
discretion and not a judgment which we 
have a power to question, 

The next point raised is that the Act is 
void because it is in conflict with the Federal 
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and the Illinois Antitrust laws. It will be 
enough to say that if a conflict exists, the 
later federal law would prevail over the 
earlier, and over any Bs, state legis- 
lation. 


The defendant challenges He validity of 
§§ 8c (18) and 10c on the ground that these 
sections delegate to the Secretary legislative 
powers. We believe that a somewhat similar 
contention was made in the Rock Royal 
case, supra, and decided adversely. How- 
ever that may be, the record in the instant 
case does not disclose any particular action 
taken under either of these sections, nor 
that any orders or regulations issued under 
them have been in any way prejudicial to 
the defendant. Under such circumstances 
the defendant is not entitled to challenge 


‘the validity of the Act. 


Heald v. District of 
Columbia, 259 U. S. 114, 123 and Premier- 
Pabst Co. v. Grosscup, 298 U. S. 226. 

Finally, it is suggested that the case is 
moot because, after the filing of the com- 
plaint, original Order No. 41 was repealed 
by Amended Order No. 41. The case is 
not moot. The original Order was in effect 
retained, since the amendment merely brought 
it up to date and preserved a harmonious 
text. -Posadas v. National City Bank, 296 
U. S. 497, 506. 

[Ruling] 


The judgment of the District Court in 
No. 7620 will be affirmed, and in No. 7619 
it will be reversed and the cause remanded 
for further prceedings in conformity to the 
opinion of the Supreme Court. 


[ 56,207] Moretrench Corporation v. Federal Trade Commission. 


United States Circuit Court of i Bbee!s for the Second Circuit. 


Term, 1941. May 4, 1942. 


No. 2. October 


On petition to review an chee of the Federal Trade Commission. 
An order of the Federal Trade Commission prohibiting a manufacturer of wellpoints, 


pumps and equipment, used in drawing water from wet soil during excavation work, from 
disparaging competitive products through representations in advertisements found by the 
Commission to be deceptive and misleading: was justified and must be affirmed, where 
the reviewing Court found substantial support for the Commission’s findings, even though 
the Court doubted whether it should have concluded on the record that some of the 
disparaging statements were misleading. 


A statement employed by a manufacturer in advertising his product and qualified 
as being the opinion of another may be prohibited upon the Federal Trade Commission’s 
finding that it is not literally true, even though the statement has little tendency to mislead 
a prospective purchaser and merely expresses the exuberant enthusiasm of a satisfied cus- 
tomer. Nor is it an excuse for.a statement after it is known to be false that it is put, 
forward as a quotation. 


Affirming as modified order’ of the Federal Trade Commission in Dkt. No. 3262. 


Samuel J. Reid, New York City, for petitioner. 


Cyril B. Austin, for respondent. 


Before L. Hand, Swan and Cuase, Circuit Judges. 


[Description and Use of Product in Issue] 


L. Hanp, Circuit Judge: The Moretrench 
Corporation complains of an order of the 
Federal Trade Commission which found 
that certain statements occurring in its ad- 
vertising were false, and which,ordered it 
to “cease and desist” from repeating them in 
the future. The Commission now concedes 
that its original order should be modified, 
and the only question before us is whether 
as modified it finds support in the findings, 
and whether the evidence supports the find- 
ings. To an understanding of this question, 
some account of the Moretrench Corpora- 
,tion’s business is necessary. It makes, sells, 
and installs systems of pumps, piping and 
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wellpoints which are used to drain wet 
places preparatory to building or engineer- 
ing operations. The wellpoints about which 
this controversy turns are the means by 
which the water is sucked up which the 
piping discharges away from the locus in 
quo. The Moretrench wellpoint is a metal 
nozzle about three and a half feet long, 
made up of an inner solid pipe surrounded 
by seven longitudinal metal rods which are 
enclosed by a copper screen of wide mesh 
and heavy wire. Outside of this screen is 
a screen of fine wire and small mesh, and 
outside of the fine screen is a third screen 
of the same size wire and mesh as the first. 
The fine screen is thus held between the 
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two coarse screens; it is known as the 
“water-passing screen.” .In operation, the 
lower end of the wellpoint is sunk into the 
ground and the water is sucked through 
the three screens, whence it passes up be- 
tween the metal rods outside the solid pipe, 
and is carried away through the piping. To 
sink the weilpoint into position, water is 
“jetted” through the hollow pipe, at the bot- 
tom of which is a rubber ball arranged as a 
valve to open when water is forced through 
it and to close when water is sucked into it. 
All wellpoints have such a valve but the 
Moretrench has an added valvé set between 
the screen and the solid pipe so as to close 
during “jetting,” and to prevent all “jetting” 
water from flowing up (“backwashing”) 
into the draining space. 


[Disparagement of Competitors’ Products] 


The Moretrench Corporation put out an 
advertising pamphlet in which it compared 
its system with that of its competitors, of 
which only two are in question here: the 
Complete and Griffin. The pamphlet con- 
tained photographs of its screen and of a 
section of its wellpoint, together with photo- 
graphs of the screen of other makers; also 
a photograph of five wellpoints side by side in 
elevation, including its own, the Complete 
and the Griffin. Below the last paragraph 
was a table professing to give statistics as 
to the wellpoints shown, in the first line of 
which was the legend: “Unobstructed 
water-passing screen area in square inches.” 
The Moretrench wellpoint was credited 
with 350 inches, the Complete with 40, and 
the Griffin with 85. The Commission has 
found that this statement was untrue and 
has directed its discontinuance. The second 
statement which it forbade was that the 
Complete and Griffin wellpoints. “have only 
a limited use as jetting points, because they 
lack a valve to prevent back waste of the 
jetting water, and cannot wash the jetted 
hole out as thoroughly as it should be done 
to get the best service with the water pres- 
sure available.” On another page of the 
Moretrench pamphlet appeared photographs 
of its wellpoint and another of the Complete, 
while both were “jetting”; below was the 
statement that the Complete wellpoint 
“backwasted nearly all of the jetting pres- 
sure.” The third statement forbidden is 
that a Moretrench wellpoint was equal or 
superior to five of any other wellpoints; the 
-fourth, that it never “clogs”; the fifth, that 
“contractors all over the world testify” that 
the cost of its operation is always fifty per 
cent lower than that of competitors’. © 


[Description of Competitors’ Products} 


The Complete wellpoint is made of a 
‘hollow pipe like the Moretrench, but in- 
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stead of being circular in section its outer 
surface is fluted. When the fine screen is 
wrapped outside the pipe, it necessarily 
touches it only at the outer turns of the 


‘flutings, leaving vertical grooves for drain- 


ing the water between pipe and screen. 
Around the outside of the fine screen is 
wrapped a perforated casing against the 
inside of which the inner screen fits snugly 
when the wellpoint is delivered, but from 
which it backs away a little in use, except 
where the casing holds it colse to the outer 
turns of the flutings. The Griffin wellpoint 
has an inner pipe whose outer. surface is 
circular in section like the Moretrench; and 
in order to make a draining space between, 
it and the screen, a convoluted perforated 
sheet of metal is interposed between the 
two, which presents a surface to the fine 
screen like the flutings of the Complete 
wellpoint except for the perforations. 
Around this sheet the fine screen is wrapped, 
making vertical draining passages between 
the two; and also between the pipe and the 
inner side of sheet, for so much of the water 
as passes through the perforations. Around 
the fine screen is finally wrapped a perfor- 
ated casing like that in the Complete. As 
in the case of the Complete wellpoint, the 
fine screen when delivered fits snugly against 
the inside of the casing, but in use it backs 
off a little except where it is held against a 
convolution of the inner sheet. Neither 
wellpoint has a second valve to stop the 
“backwash” during “jetting.” 


[Issues Raised by the Petitioner Considered] 


The first question is as to the meaning of 
the phrase: “Unobstructed water-passing. 
Screen area.” The witnesses for the More-' 
trench Corporation understood this to mean 
the whole area of the fine screen so far as 
the inner and outer coarse screens did not 
block it off. They therefore subtracted 
from its gross area the aggregate area of the 
points at which the coarse screens touched 
it, and that of the solder spots by which 
the two edges of the outer coarse screen 
were held together. The Commission did 
not accept this definition; it thought it mis- 
leading to disregard the size of the mesh 
of the fine screen, since a screen can drain 
water only through its openings. However, 
it was content arguendo to accept the ex- 
perts’ definition, because it concluded that 
they did not apply it consistently to the 
Complete and Griffin wellpoints. They had 
computed the unobstructed area as though 
the fine screens remained in service snugly 
pressed against the inner surface of the 
casings as they were when delivered. This 
was a very natural mistake, and except for 
it the conclusion would have been right; 
perhaps the Moretrench Corporation did 
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not know that the fine screen backed away; 
in any event there is no reason to suppose 
that the advertisement was not put forward 
in good faith. 

However, as we have said, the fine screen 
does back away (this becomes apparent upon 
an examination of the physical exhibits) 
and it is not disputed that—when dealing 
with such slowly moving water as passes 
through the scréens when the pumps are 
sucking—the separation is enough to elimi- 
nate any blockage by the casings, except 
where the fine screen is held fast against 
the flutings or convolutions. If the “un- 
obstructed water-passing screen areas” of 
either the Complete, or the’ Griffin, well- 
point be computed upon that basis, the ad- 
vertisement allowed them much too little. 
It does not indeed appear how great that 
understatement was, and it would be diff- 
cult if not impossible to estimate it with 
accuracy, for the fine screen will not back 
away from the casing uniformly everywhere. 
Perhaps it was for this reason, that the Com- 
mission made no attempt to find what were: 
the unblocked areas of the Complete and 
Griffin wellpoints, contenting itself with 
merely finding that the advertisement was 
misleading, as it unquestionably was, if it 
be read as referring to the wellpoints after 
they have been in service. It seems to us 
clear that it should be so read; buyers would 
obviously only care about the operation of 
the wellpoint, not about its condition upon 
delivery. We conclude therefore that the 
first part of the order was justified and it 
is affirmed pro tanto, as modified. 

The second question is of the effect of 
not introducing a second valve to prevent 
“backwash.” The second valve does do just 
that, and the Commission now concedes 
that the Moretrench Corporation should be 
allowed to proclaim the advantages of its 
own construction; for this reason its order 
only forbids “disparaging” the Complete or 
Griffin wellpoints because they do not prevent 
“backwash.” Apparently the trade differs 
as to the value of this feature; particularly 
in the case of a pointed wellpoint, like the 
Complete and the Griffin; some people be- 
lieve it to be an advantage to have some of 
the “jetting” water flow back into the 
draining space and out through the holes 
in the side of the point. They think that 
it “lubricates” the surrounding soil and 
makes it easier to sink the wellpoint. More- 
over, they believe that the “backwash” 
helps clear the screen as it sinks, and that 
it is otherwise likely to become clogged. 
There was testimony to that effect which 
the Commission might accept, as it did in 
preference to the contrary testimony of ‘the 
Moretrench Corporation’s experts. On the 
record we doubt whether we should have 
concluded that the “disparaging” statements 
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were misleading; but since our office ends 
as soon as we find substantial support for 
the finding, this part of the order must 
also be affirmed. 

The next statement challenged is that one. 
Moretrench wellpoint is as good as any five 
others and never clogs. This was part of 
an insignificant advertisement which ap- 
peared over five years ago and had been 
discontinued before the complaint was filed. 
It was put in quotes and followed by the 
words: “say experienced contractors.” It 
is not apparent how it is important now to 
forbid its repetition. Nevertheless, the Com- 
mission thought it otherwise, took evidence 
upon the issue, found that it was untrue— 
which literally it was—and now presses this 
part of the order. The only point which 
can be made against it is that it was put: 
forward as an opinion of others, and not, 
as emanating from the Moretrench Corpo- 
ration itself. It is extremely hard to be- 
lieve that any buyers of such machinery 
could be misled by anything which was 
patently no more than the exuberant en- 
thusiasm of a satisfied customer, but in 
such matters we understand that we are to 
insist upon the most literal truthfulness. 
Federal Trade Commission v. Standard Edu- 
cation Society, 302 U. S. 112, 116. Nor is 
it an excuse for a statement after it is 
known to be false, that it is put forward as 
a quotation. United States v. John J. Fulton 
Co., 33 Fed. (2d) 506, 507 (C. C. A. 9), 

The last of the misleading statements is 
that “contractors all over the world testify” 
that operating cost of the Moretrench sys- 
tem is fifty per cent lower than that of any 
other. This was part of the same obscure 
advertisement we have just mentioned, and 
of another, equally obscure, published thir- 
teen months later. Literally speaking, it 
was of course untrue; contractors “all over 
the world” did not testify as they were 
quoted. As this was the only part found 
to have been false, it is again hard to imagine 
how anyone reading it could have under- 
stood it as more than puffing; yet for the 
reasons we have just given, if the Commis- 
sion saw fit to take notice of it, we may not 
interfere. 

_ The final complaint is that the “proceed- 
ing” before the Commission does not “ap- 
pear” to have been “to the interest of the 
public” (§45 (b) of Title 15, U. S. Code). 
Federal Trade Commission v: Klesner, 280 
1 AD. 19, did indeed decide that the public 
interest in the controversy was a justiciable 
issue, and that it had no interest in the pro- 
ceeding there at bar. The dispute con- 
cerned the use of a trade-mark which the 
respondent Klesner had adopted out of spite 
against its owner, Sammons; and the dis- 
cussion left it not altogether clear why the 
public had no interest in its settlement. 


Court Decisions 


743 


U.S. v. Univis Lens Co., Inc., et al. 


One might perhaps infer that if the only 
interest at stake is that customers shall get 
goods form the seller of whom they sup- 


posed they, are buying, it is not enough, ° 


provided the quality is as good as what 
they think they are receiving; but it seems 
clear from what the Court has said later that 
this is not so. Federal Trade Commission v. 
Royal Milling Co., 288 U. S. 212, 216, 217; 
Federal Trade Commission v. Algoma Co., 
291 U.S. 67, 78. In the last case Cardozo, 
J., went indeed so far as to say: “the public 
is entitled to get what it chooses, though 
the choice may be dictated by caprice or 
by fashion or perhaps by ignorance.” It 
would seem, therefore, that Federal Trade 
Commission v. Klesner, supra (280 U. S. 19) 
is to be put down as deciding that the court 
may consider whether the controversy is 
not in general too trivial to justify the at- 
tention of the Commission. If so, it is 
doubtful whether today the same answer 
would be given; and even if it would, the 
result is the same in the case at bar for 
the interest here was not necessarily trivial. 


Certainly the Moretrench Corporation did 
not think it so, else it would not have gone 
to the trouble and expense which it did; 
nor did its competitors think so for it was 
they that stirred up the proceeding. True, 
one might suppose that the customers were 
of a kind not to be influenced by such ad- 
vertising; but once more, the attitude of 
the manufacturers proves the opposite. If 
the controversy concerned only such state- 
ments as the third, fourth and fifth, it would 
indeed be hard to resist the argument that 
the whole affair was too tenuous for even 
that minimum which will justify the Com- 
mission’s action. But for the reasons we 
have just given we cannot say that the public 
has no interest in the truth about those fea- 
tures of the wellpoints with which the first 
and second statements were concerned. 
That interest was enough to support the 
proceeding. 


[Ruling] 


Order affirmed, as modified by the Com- 
mission. 


[f] 56,208] .United States of America v. Univis Lens Company, Inc., Univis Cor- 
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Univis Lens Company, Inc., Univis Corporation, J. R. Silverman, Myer H. Stanley, 
G, F. Stanley, and N. M. Stanley v. United States of America. 


Supreme Court of the United States. Nos. 855, 856. October Term, 1941. May 11, 
1942. 


Appeals from the District Court of the United States for the Southern District of 
New York. 


A licensing system, under which a holder of patents on unfinished eyeglass lens blanks 
controlled and maintained, through agreements with wholesalers and retailers, the resale 
prices of the finished lenses, did not come within the scope of his patent monopoly and was 
in violation of the Sherman Anti-Trust Act, even though some licensees performed finishing 
operations on the unfinished blanks sold to them. Said the Court: “* * * Where one 
has sold an uncompleted article which, because it embodies essential features of his 
patented invention, is within the protection of his patent, and has destined the article 
to be finished by the purchaser in conformity to the patent, he has sold his invention 
so far as it is or may be embodied in that particular article. * * * He has thus parted 
with his right to assert the patent monoply with respect to it and is no longer free 
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to control the price at which it may be sold either in its unfinished or finished form.” 
A stipulation by the patentee in the licensing agreements, fixing resale prices, derives 
no support from the patent and must stand on the same footing under the Sherman Act 
as like stipulations with respect to unpatented commodities, 

Price-fixing agreements to ‘control the resale prices of finished eyeglass lenses, 
entered into by a manufacturer of the unfinished lens blanks with licensees of _the 
holder of the patents on the blanks, did not come within the provisions of the Miller-Tydings 
Act, exempting fair trade agreements from the provisions of the Sherman Act, because the 
manufacturer produced the. blanks and not the finished lenses which the licensees sold 
and to which the resale prices would apply. There is “nothing in the language of the 
‘Miller-Tydings Act, or in its legislative history, to indicate that its provisions were to be 
so applied to products manufactured in successive stages by different processors that 
the first would be free to control the price of his successors.” 


Charles Fahy, Solicitor General, Thurman Arnold, Assistant Attorney General, James 
C. Wilson, Richard H. Demuth, Samuel S. Isseks and Stanley E. Disney, Special Assist- 
ants to the Attorney General, and Robert Diller, Special Attorney, for the United States. 


Toulmin & Toulmin, by H. A. Toulmin, Jr., Rowan A. Greer, both of Dayton, Ohio, 
and John M. Mason, Washington, D. C., for respondent, 


Mr. Chief Justice Stone delivered the 
opinion of the Court. 


[Questions] 

This case comes here on direct appeal 
and cross appeal from a judgment of the 
district court granting in part and denying 
in part the Government’s prayer for an in- 
junction restraining violations of §§1 and 
3 of the Sherman Act, 15 U.S. ‘Cy §$1° 3; 
which make unlawful any contract, com- 


bination or conspiracy in restraint of- trade, 


or commerce among the states. The prin- 
cipal questions for decision are: 

First: Whether the system established 
and maintained by the Univis Corporation, 
appellee and cross appellant, for licensing 
the manufacture and sale of patented mul- 
tifocal eyeglass lenses is excluded by the 
patent monopoly from the operation of the 
Sherman Act. 

Second: Whether if not so excluded the 
resale price provisions of the licensing sys- 
tem are within the prohibition of the Sher- 
man Act and not exempted from it by the 
provisions of the Miller-Tydings Act amend- 
ment of §1 of the Sherman Act, 50 Stat. 
693. 


[Nature of Corporate Organization] 


Appellee, Univis Lens Company, was the 
owner of a number of patents and two 
trademarks relating to multifocal lenses. In 
1931 it organized appellee, Univis Corpora- 
tion. The Lens Company then acquired 
and now holds a majority of the stock of 
the corporation. The individual appellees 
are the principal stockholders of the Lens 
Company. They are stockholders in the 
Corporation and are the principal officers 
of both corporations, which may for the 
purposes of this suit be treated as though 
they were a single corporation. Upon the 
organization of the Corporation, the Lens 
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Company transferred to it all its interest 
in the patents and trademarks presently 
involved, and the Corporation then pro- 
ceeded to set up and has since maintained 
the licensing system which the Government 
now assails. : 


[Features of Licensing System] 
The relevant features of the system are 


as follows: The Corporation licenses the: 


Lens Company to manufacture lens blanks 
and to sell them to designated licensees of 
the Corporation, upon the Lens Company’s 
payment to the Corporation of an agreed 
royalty of 50 cents a pair. The lens blanks 


are rough opaque pieces of glass of- suit- - 


able size, design and composition for use 
when ground and polished as multifocal 
lenses in eyeglasses. Each blank i$ com- 
posed of two or more pieces of glass of 
different refractive power, of- such size, 
shape, and composition and so disposed that 
when fused together in the blank it is said 
to conform to the specifications and claims 
of some one of the Corporation’s patents. 


[Types of Licenses Issued] 


The Corporation also issues three classes 
of licenses—licenses to wholesalers, to fin- 
ishing retailers and to prescription retailers. 
The licenses to wholesalers authorize the 
licensees to purchase the blanks from the 
Lens Company, to finish them by grinding 
and polishing, and to sell them to prescrip- 
tion licensees only at prices fixed by the 
Corporation licensor. In finishing the lenses 
so as to make them an effective aid to vision 
of the prospective wearer, to whom the 
prescription retailer sells, it is necessary for 
the wholesaler, by grinding the blanks, to 
conform their curvatures to the prescription 
supplied by the retailer with his order. By 
the terms of the license the wholesalers are 
required to keep full accounts of all sales, 
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showing the sales prices of lenses and the 
names of the purchasers, and to make them 
available to representatives of the Corpora- 
tion. ‘ : 


The licenses to finishing retailers—who ° 


purchase the blanks from the Lens Com- 
pany, grind and polish them 4nd adjust the 
lenses in frames or supports to the eyes 
of the consumers—contain similar provi- 
sions. The retailers are licensed to pur- 
‘chase the blanks of the Lens Company and 
to sell them to their customers at prices 
prescribed by the Corporation licensor. 


[Nature of License Agreements] 


Both the licenses to wholesalers and to 
finishing retailers require the licensee to 
notify the Corporation 
“of any violation on the part of any jobbers 
or other licensees of the agreements respec- 
tively made by them with the Corporation, and 
to assist the Corporation in all possible ways 
in securing evidence against, and enforcing its 
agreements with such jobbers and licensees.”’ 


The licenses to prescription retailers, who 
are without facilities for grinding and fin- 
ishing the lenses, but who prescribe and 
adjust glasses for their customers, are 
signed both by the Corporation and a licensor 
wholesaler, and grant to the retailer a “fran- 
chise to prescribe and fit Univis lenses,” 
in return for which the prescription re- 
tailer agrees to sell finished lenses, only to 
consumers and only at prices prescribed by 
the Corporation. ; 

All the licenses to wholesalers and re- 
tailers recite the Corporation’s ownership 
of the lens patents and purport to confer 
on the licensee the privilege of selling the 
patented invention in the manner and to 
the extent stated. No royalties are exacted 
of any of the licensees other than the 50 
cents collected by the Corporation for each 
pair of blanks sold by the Lens Company. 
The rewards of the corporate appellees for 
the exploitation of the patents and the pat- 
ented lenses are derived wholly from the 
sales by the Lens Company of the blanks, 
from the proceeds of which the 50 cent roy- 
alty is paid. 

The prices prescribed and maintained un- 
der the licensing system are: $3.25 a pair 
for the blanks sold by the Lens Company 
to wholesalers, and $4 a pair for those sold 
to finishing retailers; $7 a pair for finished 
lenses sold by wholesalers; $16 a pair for 
white, and $20 for tinted, lenses sold to 
-consumers by prescription and finishing re- 
tailers. 


[Policy of Corporation in Issuing Licenses] 

The Corporation pursues the policy. of 
issuing licenses to “qualified licensees” who, 
it is said, are required to maintain “high 
standards of practice” and to be skilled in 


the performance of the services which they 
undertake to render. According to the Cor- 
poration’s instructions to its field represen- 
tatives, “price cutters” are not eligible as 
prescription retailer licensees. Inquiry is 
made to ascertain whether prospective li- 
censees advertise prices, and whether they 
are considered in their communities to be 
price cutters. The Corporation cancels li- 
censes principally because of the failure of 
licensees to adhere to the price fixing pro- 
visions but also because they advertise 
prices or the acceptance of installment pay- 
ments, or for other forms of advertising 
objectionable.to it; for selling Univis lenses 
to customers other than those designated 
by the Corporation; for not giving a cer- 
tain percentage of the licensees’ multifocal 
lens business to Univis; because the licen- 
see is located in a drug, department or 
jewelry store, or because the licensee en- 
gaged in price cutting in the sale of the 
products of other manufacturers. 


[Territory Covered by License Agreements] 


For a time the Corporation licensed ap- 
proximately 20 per cent of the retailers in 
a locality. It now licenses a larger per- 
centage but not more than 50 per cent. 
There are approximately 330 wholesaler li- 
censees, 325 finishing retailer licensees and 
6,500 prescription retailer licensees located 
in various states of the Union including 
New York and the District of Columbia. 
The Corporation, by its representatives, 
solicits licenses and negotiates with licen- 
sees in the towns and cities where they 
conduct their business, including the South- 
ern District of New York. The Lens 
,Company, whose annual sales volume is ap- 
proximately $1,000,000, ships blanks in in- 
terstate commerce from its factory in Ohio 
to wholesalers and finishing licensees in the 
various places where they are located, in- 
cluding the Southern District, where its 
representatives visit licensees for the pur- 
pose of instructing them in finishing lens 
blanks and for promoting sales of Univis 
lenses. The facts amply established the 
venue of the court below. Eastman Co. wv. 
Southern Photo Co., 273 U.S. 359, 373. 


[Patents in Issue] 


Of the sixteen patents owned by the Cor- 
poration three are unrelated to the issues 
of the present case; five are for methods of 
producing lenses utilized by the Lens Com- 
pany in manufacturing blanks and do not 
concern any method or process employed by 
the licensees who finish the lens blanks. 
Each of the remaining eight patents relates 
to the shape, size, composition and disposi- 
tion of the pieces of glass of different re- 
fractive power in the blanks into which 
they are fused. 
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[Lower Court's Ruling] 


The district court found, 41 F. Supp. 258, 
that the claims of each of these eight pat- 
ents are for a finished lens and that con- 
sequently the wholesalers and finishing 
retailers, in grinding and polishing each lens, 
practice in part the patent, in conformity 
to which the Lens Company has manufac- 
tured the blanks which it supplies. The 
court thought that without the granted li- 
cense the final step in finishing the lens 
would infringe the patent and concluded 
that for this reason the Corporation could 
condition its licenses upon the maintenance 
by the licensee of the prescribed retail price. 
See United States v. General Electric Co., 
272 U. S. 476. But it held that the pre- 
scription retailer licenses are unlawful be- 
cause their restrictions upon the resale of 
the finished product are not within the patent 
monopoly and are proscribed by the Sher- 
man Act. 


It also held that certain “fair trade agree- 
ments” entered into by the Lens Company 
with the licensees for the control of resale 
prices of the finished lenses, were not within 
the exception to the Sherman Act created 
by the Miller-Tydings Act. This was be- 
cause the Lens Company had undertaken to 
fix the resale price of the finished lenses, 
which are a different product from the lens 
blanks which it manufactures and sells. The 
court accordingly limited the relief which it 
granted to an injunction restraining re- 
spondents from carrying out or enforcing 
the restrictive provisions of the prescrip- 
tion retailer licenses and the fair trade 


agreements, and from using its licensing. 


system—as has been done in one instance— 
as the means of preventing a particular 
competitor from manufacturing and distri- 
buting multifocal lens blanks similar in ap- 
pearance to those produced by the Lens 
Company. — 


[Government's Contention] 


The Government has not put in issue the 
validity of the lens patents, but argues that 
their scope does not extend beyond the 
structure of the lens blanks and consequently 
affords no basis for the Corporation’s re- 
strictions on the sale of the finished lenses 
which the wholesalers and finishing retailers 
fashion from blanks purchased from the 
Lens Company. It insists that the novel fea- 
tures of the invention do not include more 
than the combination of shape, size and 
arrangement of the described pieces of glass 
when they are fused into the blank; that 
the grinding and polishing of the blank in- 
volve no practice and add no feature not 
common to the finishing and “fitting” of 
other types of multifocal lenses which are 
not covered by the patents; and that their 
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scope cannot be lawfully extended to a 
procedure not in itself novel merely be- 
cause it is applied to an article which em- 
bodies the only novel features of the 
alleged invention, and has by the sale become 
a lawful subject of commerce. 

The record gives no account of the prior 
art and does not provide us with other ma- 
terial to which, if available, resort might 
appropriately be had in determining the 
nature of an alleged invention and the val- 
idity and scope of the patent claims founded 
upon it. In any event we find it unneces- 
sary, in the circumstances of this case, to 
decide whether, as the court below held, the 
patent claims can rightly be said to include 
the finishing of the blanks. 


[Assumptions Considered by Court] 


As appellees concede, the invention of only 
a single lens patent is utilized in making 
each blank and finishing it as a lens. We 
therefore put to one side questions which 
might arise if the finisher of a particular 
lens blank utilized the invention of some 
patent other than the patent which was 
practiced in part by the manufacture of the 
blank. And we assume for present pur- 
poses, without deciding, that the patent is 
not fully practiced until the finishing li- 
censee has ground and polished the blank 
so that it will serve its purpose as a lens. 
But merely because the licensee takes the 
final step in the manufacture of the patented 
product, by doing work on the blank which 
he has purchased from the patentee’s li- 
censee, it does not follow that the patentee 
can control the price at which the finished 
lens is sold. 


[Manufacturer's Contention] 


Notwithstanding the assumption which 
we have made as to the scope of the patent, 
each blank, as appellees insist, embodies es- 
sential features of the patented device and 
is without utility until it is ground and 
polished as the finshed lens of the patent. 
We may assume also, as appellees contend, 
that sale of the blanks by an unlicensed 
manufacturer to an unlicensed finisher for 
their completion would constitute contri- 
butory infringement by the seller. Leeds 
&. Catlin v. Victor Talking Machine Co., 213 
U. S. 325, 332-33; cf. Carbice Corp. v. Amer- 
ican Patents Corp., 283 U. S. 27, 34. 


[Sale of Patented Article Transfers 
Ownership | 


But in any case it is plain that where 
the sale of the blank is by the patentee or 
his licensee—here the Lens Company—to a 
finisher, the only use to which it could be 
put and the only object of the sale is to 
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enable the latter to grind and polish it for 
use as a lens by the prospective wearer. 
An incident to the purchase of any article, 
whether patented or unpatented, is the right 
to use and sell it, and upon familiar princi- 
ples the authorized sale of an article which 
is capable of use only in practicing the 
patent is a relinquishment of the patent 
monopoly with respect to the article sold. 
Leitch Mfg. Co. v. Barber Co., 302 U. S. 
458, 460-61; B. B. Chemical Co. v. Ellis, 314 
U. S. 495. 
patentee or by his licensee is thus-in itself 
both a complete transfer.cf ownership of 
the blank, which is within the protection 
of the patent law, and a license to practice 
the final stage of the patent procedure. In 
the present case the entire consideration 
and compensation for both is the purchase 
price paid by the finishing licensee to the 
Lens Company. We have no question here 
of what other stipulations, for royalties or 
otherwise, might have been exacted as a 
part of the entire transaction, which do 
not seek to control the disposition of the 
patented article after the sale. The question 
is whether the patentee or his licensee, no 
longer aided by the patent, may lawfully 
exercise such control. 


[No Right in Patentee to Control Resale 
Price| 

The declared purpose of the patent law 
is to promote the progress of science and 
the useful arts by granting to the inven- 
tor a limited monopoly, the exercise of which 
will enable him to secure the financial re- 
wards for his invention. Constitution of 
the United States, Art. I, §8, Cl. 8; 35 


U. S. C. §§31, 40. The full extent of the, 


monopoly is the patentee’s ‘exclusive right 
to make, use, and vend the invention or dis- 
covery”. The patentee may surrender his 
monopoly in whole by the sale of his pat- 
ent or in part by the sale of an article em- 
bodying the invention. His monopoly 
remains so long as he retains the owner- 
ship of the patented article. But sale of it 
exhausts the monopoly in that article and 
the patentee may not thereafter, by virtue 
of his patent, control the use or disposition 
of the article. Bloomer v. McQuewan, 14 
How. 539, 549-50; Adams v. Burke, 17 Wall. 
453; Hobbie v. Jennison, 149 U. S. 355. Hence 
the patentee cannot control the resale price 
of patented articles which he has sold, either 
by resort to an infringement suit, or, con- 
sistently with the Sherman Act (unless the 
Miller-Tydings Act applies), by stipulating 
for price maintenance by his vendees. Bauer 
v. O'Donnell, 229 U. S. 1; Boston Store v. 
American Graphophone Co., 246 U. S. 8; 
Straus v. Victor Talking Machine Co., 243 
U. S. 490; Ethyl Gasoline Corp. v. United 
States, 309 U. S. 436, 456-57, and cases cited. 


Sale of a lens blank by the. 


[Patent Monopoly Exhausted by Sale of 
Patented Article| 


We think that all the considerations 
which support these results lead to the con- 
clusion that where one has sold an un- 
completed article which, because it embodies’ 
essential features of his patented invention, 
is within the protection of his patent, and 
has destined the article to be finished by 
the purchaser in conformity to the patent, 
he has sold his invention so far as it is or 
may be embodied in that particular article: 
The reward he has demanded and received. 
is for the article and the invention which 
it-embodies and which his vendee is to. 
practice upon it. He has thus parted with: 
his right to assert the patent monopoly with 
respect to it and is no longer free to con- 
trol the price at which it may be sold either 
in its unfinished or finished form. No one 
would doubt that if the patentee’s licensee 
had sold the blanks to a wholesaler or fin- 
ishing retailer, without more, the purchaser 
would not infringe by grinding and selling 
them. The added stipulation by the pat- 
entee fixing resale prices derives no support - 
from the patent and must stand on the same 
footing under the Sherman Act as like stipu- 
lations with respect to unpatented com- 
modities. Ethyl Gasoline Corp. v. United 
States, supra. 


Our decisions have uniformly recognized 
that the purpose of the patent law is ful- 
filled with respect to any particular article 
when the patentee has received his reward 
for the use of his invention by the sale of 
the article, and that once that purpose is 
realized the patent law affords no basis: 
for restraining the use and enjoyment of: 
the thing sold. Adams v. Burke, supra, 456; 
Keeler v. Standard Folding Bed Co.,-157 U.S.’ 
659; Motion Picture Co. v. Universal Film 
Co., 243 U. S. 502; and see cases collected in 
General Pictures Co. v. Electric Co., 305 U. S. 
124, 128, n. 1. In construing and applying 
the patent law so as to give effect to the 
public policy which limits the granted mo- 
nopoly strictly to the terms of the statutory 
grant, Morton Salt Co. v. Suppiger Co., 314 
U. S. 488, the particular form or method by 
which the monopoly is sought to be ex- 
tended is immaterial. The first vending of 
any article manufactured under a patent 
puts ‘the article beyond the reach of the 
monopoly which that patent confers. 
Whether the licensee sells the patented ar- 
ticle in its completed form or sells it before 
completion for the purpose of enabling the 
buyer to finish and sell it, he has equally 
parted with the article. and made it the 
vehicle for transferring to the buyer own- 
ership of the invention with respect to that 
article. To that extent he has parted with 
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his patent monopoly in either case, and has 
received in the purchase price every benefit 
of that monopoly which the patent law se- 
cures to him. If he were permitted to con- 
trol the price at which it could be sold by 
others he would extend his monopoly quite 
as much in the one case as in the other, 
and he would extend it beyond the fair 
meaning of the patent statutes and the con- 
struction which has hitherto been given to 
them. 

There is thus no occasion for our recon- 
sideration, as the Government asks, of 
United States v. General Electric Co., supra, 
on which appellees rely. The Court in that 
case was at pains to point out that a pat- 
entee who manufactures the product pro- 
tected by the patent and fails to retain his 
ownership in it can not control the price at 
which it is sold by his distributors (272 
U. S. at 489). Accordingly neither the Lens 
Company nor the Corporation, by virtue of 
the patents, could after the sale of the lens 
blank exercise any further control over the 
article sold. 


[Price-Fixing as Violation of the Sherman 
Act] 


The price fixing features of appellees’ li- 
censing system, which are not within the 
protection of the patent law, violate the 
Sherman Act save only as the fair trade 
agreements may bring them within the Mil- 
ler-Tydings Act. Agreements for price 
maintenance of articles moving in interstate 
commerce are, without more, unreasonable 
restraints within the meaning of the Sher- 
man Act because they eliminate competition, 
Umited States v. Trenton Potteries, 273 U. S. 
392; United States v. Socony Vacuum, 310 
U. S. 150, and restrictions imposed by the 
seller upon resale prices of articles moving 
in interstate commerce were, until the en- 
actment of the Miller-Tydings Act, 50 Stat. 
693, consistently held to be violations of the 
Sherman Act. Ethyl Gasoline Co. v. United 
States, supra, 457, and cases cited. 


[Miller-Tydings Amendment and Its Applica- 
tion to Manufacturer's Fair Trade 
Agreements] 


The Miller-Tydines Act provides that 
nothing in the Sherman Act 


“shall render illegal, contracts or agreements 
prescribing minimum prices for the resale of 
a commodity which bears, or the label or con- 
tainer of which bears, the trade mark, brand, 
or name of the producer or distributor of such 
commodity and which is in free and open com- 
petition with commodities of the same genera 
class produced or distributed by others See? 


. 


whenever such agreements are lawful where 
the resale is made. 
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The contracts entered into by the Lens 
Company with the licensees of the Corpora- 
tion stipulate for the maintenance of the 
prices which are prescribed by the licensing 
systeri. Appellees assert and we assume 
for present purposes that the blanks which 
the Lens Company sells and the finished 
lenses are marked by appellees’ trademark 
as required by the statute. In the contracts 
the Lens Company is designated as the 
manufacturer of “eye glass lenses’ which 
are distributed and sold under the trade- 
mark of the manufacturer. But the Lens 
Company manufactures the blanks and not 
the finished lenses to which the resale prices 
apply. It is therefore not the manufacturer 
of the “commodity” which the licensees 
sell, and the licensees are not engaged in 
the “resale” of the same commodity they 
buy. We find nothing in the language of 
the Miller-Tydings Act, or in its legislative 
history, to indicate that its provisions were 
to be so applied to products manufactured 
in successive stages by different processors 
that the first would be free to control the 
price of his successors. The prescribed 
prices are thus not within the Miller-Tyd- 
ings exception to the Sherman Act. 


[Protection of Public Interests Furnshes No 
Ground for Unlawful Licensing System) 


Appellees stress the features of their licens- 


ing system by which it is said they protect 


the public interest and their own good will 
by the selection as licensees of those who 
are specially skilled and competent to ren- 
der the service which they undertake. But 
if we assume that such restrictions might 
otherwise be valid, cf. Fashion Guild v. Trade 
Commutssion, 312 U. S. 457, 467, these features 
are so interwoven with and identified with 
the price restrictions which are the core of 
the licensing system that the case is an ap- 
propriate one for the suppression of the en- 
tire licensing scheme even though some of 
its features, independently established, might 
have been used for lawful purposes. Ethyl 
Gasoline Corp. v. United States, supra, 461. 
The injunction of the district court will 
therefore be continued, and extended so as 
to suppress all the license contracts and 
the maintenance of the licensing system which 
appellees have established, other than the 
Corporation’s license to the Lens Company. 
The judgment in No, 856 is affirmed. The 
judgment in No. 855 is reversed, and both 
cases are remanded to the district court for 
the entry of an appropriate decree in con- 
formity to this opinion. 
So ordered. 

. Mr. Justice JAcKson took no part in the 
consideration or decision of these cases. 


Court Decisions 7TA9 
U.S. v. Masonite Corp., et al. 


[f] 56,209] ‘United States of America v. Masonite Corporation, Celotex Corporation, 
Certain-Teed Products, et al. 


Supreme Court of the United States. No. 723. October Term, 1941, May 11, 1942. 


Appeal from the District Court of the United States for the Southern District of 
New York. 


Agency agreements between a manufacturer-patentee and other building material 
manufacturers, acting as del credere factors for the sale of the patentee’s hardboard, 
whereby prices were fixed by the patentee and adhered to by the other manufacturers, 
constituted an unwarranted extension of the patent monopoly and a price-fixing combi- 
nation which was illegal per se under the Sherman Anti-Trust Act, notwithstanding the 
facts that the agreements were negotiated separately, that the patentee alone fixed the 
prices and that the agents-were never consulted with respect to them. Said the Court: 
“Prices are fixed when they are agreed upon. * * * The fixing of prices by one member 
of a group pursuant to express delegation, acquiescence, or understanding is just as illegal 
as the fixing of prices by direct, joint action.” 


Charles Fahy, Solicitor General, Thurman Arnold, Assistant Attorney General, Hugh 


B. Cox, James 


C. Wilson and Samuel S. Isseks, Special Assistants to the Attorney Gen- 


eral, Archibald Cox, Robert C. Barnard and Marcus A. Hollabaugh, Special Attorneys, 


for the United States. 


Charles H. Tuttle, Andrew J. Dallstream, Louis Quarles, Fletcher Lewis, Herbert H. 
Dyke, Thomas E. Kerwin and John M. Coates, for Masonite Corporation. 


Horace R. Lamb and Walter F. Kaufman, for Armstrong Cork Company. 
Sullivan & Cromwell, William Piel, Jr., for Flintkote Company. 


_ Andrew J. Dallstream, Harry Boyd Hurd, Thomas A. Halleran, Oscar R. Ewing and 
William T. Gossett, for Certain-Teed Products Corporation. 


John B. Faegre and Timothy N. Pfeiffer, for Insulite Company. 
Theodore Kiendl, for Johns-Manville Sales Corporation. 


Elmer E. Finck and Henry K. Urion, for National Gypsum Company. 
Charles W. Briggs and Lawrence C. Hull, Jr., for Wood Conversion Company. 
Lawrence C. Hull, Jr., for Dant & Russell, Inc. 


_ Mr. Justice Douctas delivered the opin- 
ion of the Court. 


[Question] 


The question presented by this case is 
whether appellees have combined to re- 
strain trade or commerce in violation of 
§§ 1 and 2 of the Sherman Act. 15 U.S. C. 
§§ 1, 2, 26 Stat. 209. The bill to enjoin the 
alleged violations of the Act was dismissed 
by the District Court (40 F. Supp. 852) on 
the authority of United States v. General 
Electric. Go.. 272. U.S: 476. The case is 
here on appeal. 15 U. S. C. § 29, 32 Stat. 
82336 Stat- 1675 28 US. $345" Ju- 
dicial Code, § 238. 


[Historical Background of “Agency” 
Agreements] — 


The appellees are Masonite Corporation, 
Celotex Corporation, Certain-Teed Products 
Corporation, Johns-Manville Sales Corpo- 
ration, Insulite Company, Flintkote Com- 
pany, National Gypsum Company, Wood 
Conversion Company, Armstrong Cork 
Company, and Dant & Russell, Inc, Each 


_is engaged either in manufacturing and 


selling building materials, or in selling 
building materials manufactured by others. 
All maintain selling organizations and to a 
large extent compete in the same markets. 
As we shall see, some have competing pat- 
ents, though others do not. Masonite is a 
manufacturer and distributor of hardboard. 
Hardboard—a homogeneous, hard, dense, 
grainless, synthetic board—is made from 
wood chips. It has a high tensile strength, 
low water absorption and a density that 
ranges from 30 to 60 lbs. per cubic foot. 
It is used in the building industry as wall- 
board, panelling, flooring, ceilings and forms 
into which concrete is poured. It also has 
numerous industrial uses. Masonite began 
its production of hardboard in 1926 and dis- 
tributed it through its own selling organi- 
zation. Between March 30, 1926 and March 
20, 1928, four patents were issued to it, the 
claims of which covered both hardboard 
and the processes for making it. Celotex 
for some period prior to 1928 had been 
manufacturing and selling insulation board 
—a fibre board which has a density of 
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less than 30 lbs. per cubic foot and which 
is softer and lighter, has a lower tensile 
strength, and is less resistant to water than 
hardboard. In 1928 Celotex announced that 
it intended to begin the manufatture of 
hardboard from bagasse, a waste product 
from the grinding of sugar cane. It began 
production in 1929. Several patents were 
issued to it. Late in 1928 Masonite noti- 
fied Celotex that its hardboard infringed 
Masonite’s patents. Various discussions were 
had with a view of avoiding patent liti- 
gation by entering into a cross-licensing 
agreement. Masonite refused. Celotex con- 
tinued to manufacture and sell hardboard. 
Its production increased from about 800,000 
square feet in 1929 to about 12,000,000 
square feet in 1933. It sold its product in 
competition with Masonite’s hardboard and 
marketed it at prices lower than Masonite 
sold its hardboard. In 1931 Masonite insti- 
tuted suit against Celotex for infringement 
of one of its patents. The District Court 
held Masonite’s patent valid but not in- 
fringed. 1 Fed. Supp. 494. Masonite ap- 
pealed. The Circuit Court of Appeals held 
that Masonite’s patent was both valid and 
infringed. 66 F. 2d 451. A petition for a 
writ of certiorari was filed in this Court in 
September, 1933. About that time Masonite 
renewed negotiations with Celotex. Those 
negotiations resulted in a settlement of the 
patent litigation and in the execution of 
the so-called “agency” agreement of Octo- 
ber 10, 1933 *—one of the agreements which 
is here attacked and which we discuss later. 


Shortly after the decision of the Circuit 
Court of Appeals in the patent litigation 
between Celotex and Masonite, the latter 
company sent the same proposed “agency” 
agreement which it had worked out with 
Celotex to various of the appellees. Johns- 
Manville Sales Corporation, National Gyp- 
sum Company, Armstrong Newport Company 
(predecessor of Armstrong Cork Company), 
Hawaiian Cane Products Ltd. (assignor of 
Certain-Teed Products Corporation), and 
Wood Conversion Company each executed 
identical agreements with Masonite on 
various dates between October 31, 1933 and 
June 25, 1934. As each agreement was 
made Masonite informed the other, party 
of the existence and terms of each of the 
agreements which Masonite had previously 
made with the others. And as each con- 
tract was executed Masonite sent copies to 
the companies which had previously exe- 
cuted similar contracts. 


Insulite, a manufacturer of insulation 
board, began producing hardboard in 1930. 
Its production rose from about 4,500,000 
square feet in 1932 to about 9,000,000 square 
feet in 1933 and amounted to over 7,000,000 
square feet annually in 1934 and 1935. There 
was some evidence that it was selling hard- 
board at prices lower than those of Ma’son- 
ite. It was advised by Masonite in July, 
1933, of possible legal action if it continued 
to manufacture and sell hardboard. It re- 
ceived from Masonite a copy of the pro- 
posed “agency” agreement. It formally 
advised Masonite of its refusal to enter into. 
any such agreement in December, 1933. In 
March, 1934, Masonite filed suit against a 
dealer who handled Insulite’s hardboard 
charging infringement of one of Masonite’s 
patents. Insulite undertook the defense; 
but before issue was joined negotiations 
between Insulite and Masonite resulted 
in the execution in February, 1935 of a 
so-called “agency” agreement substantially 
identical with the agreement between Ma- 
sonite and Celotex.” At that time Insulite 
knew that Masonite and the other compa- 
nies had previously executed the other 
agreements. 

Disputes arose between Masonite and the 
so-called “agents” concerning the operation 
and construction of the “agency” agrec- 
ments. As a result, the agreements were 
modified in 1936. Each agreement when 
executed in 1936 was placed in escrow. The 
escrow agreement was signed by each of 
the companies and included the name of 
each of the other “agents.” Each “agent” 
knew at that time that Masonite proposed 
to make substantially identical agreements 
with the others. The escrow agreement 
provided that it should become effective 
only when all the “agents” had agreed to 
it. The new agreements became effective 
October 29, 1936. In 1937 Flintkote Com- 
pany and Dant & Russell, Inc. entered 
into identical agreements with Masonite. 
Though. their agreements differed some- 
what from the 1936 agreements, they were 
substantially similar for present purposes. 
Both companies knew when they signed 
the contracts that similar “agency” agree- 
ments existed between Masonite and the 
other appellees. 


[Provisions of “Agency’ Agreements] 


By each of the 1933 agreements Masonite 
designated the other party as an “agent” 
and appointed it as a “del credere factor” 


1In 1932 receivers for Celotex were appointed 
by the United States District Court for the Dis- 
trict of Delaware and an ancillary receiver was 
appointed by the United States District Court 
for the Northern District of Illinois. The agree- 
ment with Masonite was authorized by those 
courts. 
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2 At the time Insulite entered into this agree- 
ment, with Masonite its parent company was in 
receivership in the United States District Court 
for the District of Minnesota. The receivership 
court authorized Insulite to execute the agree- 
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to sell Masonite’s hardboard products. The 
“agent” expressly acknowledged the validity 
of Masonite’s hardboard patents so long 
as the agreement remained in force. The 


“agent” agreed to promote the sale of ° 


Masonite hardboards. .Masonite agreed to 
manufacture designated hardboard products 
in specified sizes and to ship on orders and 
specifications from the “agent” to any place 
within the continental United States or 
Hawaii. Masonite agreed to designate from 
time to time the minimum selling price 
and the maximum terms and conditions of 
sale at which the “agent” mxight sell Ma- 
sonite’s products. The list prices and terms 
of sale were to be the minimum prices and 
maximum terms of sale at which Masonite 
was either offering or making sales to its 
customers. The right to change the list 
prices and terms of sale was vested solely 
in Masonite and might be exercised on 10 
days’ notice. It was agreed that Masonite 
was bound to adhere to the prices, and 
terms and conditions of sale which it fixed 
for its “agents.” In case the “agent” sold 
for less than the minimum price it was 
obligated to pay liquidated damages at a 
specifed rate. On direct shipments to the 
“agent” the hardboards “shall be received 
and held on consignment” and “title thereto 
shall remain” in Masonite until sold by the 
“agent.” The minimum prices were f. o. b. 
Masonite’s factory, the “agent” paying freight 
and transportation costs and sales and other 
taxes. The “agent” also agreed at its ex- 
pense to carry insurance on all products 
consigned to it. The “agent’s” compen- 
sation was fixed by way of specified com- 
missions on each sale. The “agent” was 
prohibited from making sales (except for 
off-sized boards) to any person other than 
specified classes. Those provisions per- 
mitted the “agent” to sell only to the con- 
struction industry, the industrial market 
being reserved for Masonite. The “agent” 
agreed to compensate Masonite by advanc- 
ing one-half of the difference between the 
list price and the agent’s discount within 
20 days after the close of the month in 
which the order was shipped and the bal- 
ance within 20 days after the close of the 
month in which the products were sold by 
the “agent” to its customers. In case of 
direct shipments by Masonite to the cus- 
tomers of the “agent” the latter agreed to 
pay the entire amount due Masonite within 
20 days after the close of the month in 
_ which the shipment was made. The “agent” 
agreed not to use the trade name or the 
trade marks of Masonite. But the latter 
agreed to mark, without extra cost, all 


3 There were in some cases supplemental 
agreements. Thus Celotex agreed to withdraw 
its petition for a writ of certiorari in this Court. 
Masonite waived an accounting in connection 


hardboard with the ‘“agent’s” or its cus- 
tomer’s name or trade mark if the “agent” 
Or customers so desired. And Masonite 
reserved the right to mark all products 
sold by the “agent” with Masonite’s patent 
notice. Masonite warranted that the prod- 
ucts were to be “good, workmanlike prod- 
ucts of a character and quality equal to 
that currently manufactured by it and sold 
to its customers.” Its liability was to be 
limited to replacing without cost to the 
“agent” any “defective material when the 
defect is one of manufacture.” The “agent” 
agreed to make monthly reports on inven- 
tory consigned and on hand. For any default 
of the “agent” Masonite could terminate the 
arrangement on 30 days’ notice. Masonite 
could also terminate in case of the bank- 
ruptcy, receivership, or insolvency of the 
“agent” or in case the “agent” failed to 
order from Masonite at least 1,500,000 
square feet of hardboard products for any 
six months’ period. The “agent” could 
terminate the agreement on six months’ 
written notice. On termination of the agree- 
ment the “agent” agreed to “purchase and 
pay for all products consigned to it and 
unsold’; or at the option of Masonite the 
latter might have the products returned to 
it and refund to the “agent” all advances 
made by the “agent” to or for Masonite’s 
account, Masonite agreed to issue to the 
“agent” at its request “a license to manu- 
facture and sell hardboards” under its 
patents on specified terms and conditions and 
on payment of designated sums—$200,000 if 
the license was issued before December 31, 
1934, and decreasing amounts if the license 
was issued at subsequent dates, Masonite 
reserved the right to inspect and examine, 
through certified public accountants, the 
physical inventory and the books .and 
records of the “agent” relating to the trans- 
actions covered by the agreement. Mason- 
ite agreed to save harmless and protect the 
“agent” and its customers against any claim 
that the hardboards infringed any patent 
owned by others than the parties to the 
agreement. Provisions for arbitration and 
for assignment of the agreement were 
included, And it was provided that the 
agreement should continue “during the life 
of that one” of specified patents of Mason- 
ite “having the longest term to run, includ- 
ing any reissues, extensions or improvements 
thereof,” unless the agreement was sooner 
terminated by either party. Each agree- 
ment had attached a form of “license” to 
manufac’ure and sell to be used in, case 
the option license was exercised." 

with that infringement suit, and each of the 
parties agreed to pay its own costs and expenses 


incurred in that litigation. In the case of In- 
sulite, Masonite agreed to dismiss the patent 
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[Contentions of the Government] 


We need not stop to analyze the 1936 
agreements. They contained numerous 
changes and elaborations. But they are not 
important for the purposes of .this case 
since the pattern of the relationship between 
appellees was fixed in 1933 and its funda- 
mental characteristics were maintained, not 
basically altered, in 1936. Nor need we 
stop to explore all of the contentions made 
by the United States. They include argu- 
ments that there has been an illegal division 
of markets (Addyston Pipe & Steel Co. v. 
United States, 175 U. S. 211); that the 
“agency” agreements have been used ‘to 
control unlawfully other materials sold in 
combination with hardboard, the subject 
matter of Masonite’s patents (Carbice Corp. 
v. American Patents Dev. Corp., 283 U. S. 
27); that in some instances the combination 
unlawfully controlled the price of hard- 
board “owned” by the “agents” (Ethyl 
Gasoline Corp. v. United States, 309 U. S. 
436); and that the arrangement included 
agreements to suppress the use of patents 
contrary to the rule of Standard Sanitary 
Mfg. Co. v. United States, 226 U. S. 20, and 
Standard Oil Co. v. United States, 283 U.S. 
163, 174. But we can put these contentions 
to one side without expressing an opinion 
on them. For there is one phase of the 
case which is decisive. That is the agree- 
ment for price-fixing, 


[Agreements Constituted Illegal Price- 
Fixing Combination] 


But for Masonite’s patents and the del 
credere agency agreements there can be no 
doubt that this is a price-fixing combination 
which is illegal per se under the Sherman 
Act. United States v. Trenton Potteries Co., 
273 U.S. 392; Ethyl Gasoline Corp. v. United 
States, 309 U. S. 436; United States v. So- 
conv-Vacuum Oil Co., 310 U. S. 150. That 
is true though the District Court found 
that in negotiating and entering into the 
first agreements each appellee, other than 
Masonite, acted independently of the others, 
negotiated only with Masonite, desired the 


agreement regardless of the action that might 
be taken by any of the others, did not require 
as a condition of its acceptance that Mason- 
ite make such an agreement with any of the 
others, and had no discussions with any of 
the others. It is not clear at what precise 
point of time each appellee became aware 
of the fact that its contract was not an 
isolated transaction but part of a larger 
arrangement. But it is clear that as the 
arrangement continued each became familiar 
with its purpose and scope. Here as in 
Interstate Circuit, Inc. v. United States, 306 
U. S. 208, 226, 

“It was enough that, knowing that concerted 
action was contemplated and invited, the dis- 


tributors gave their adherence to the scheme 
and participated in it.” 


The circumstances surrounding the making 
of the 1936 agreements and the joinder in 
1937 of the two other companies leave no 
room for doubt that all had an awareness 
of the general scope and purpose of the 
undertaking. As this Court stated in the 
Interstate Circuit case (p. 227): 

“It is elementary that an unlawful conspiracy 
may be and often is formed without simul- 
taneous action or agreement on the part of the 
conspirators. . ... Acceptance by competitors, 
without previous agreement, of an invitation to 
participate in a plan, the necessary consequence 
of which, if carried out, is restraint of inter- 
state commerce, is sufficient to establish an un- 
lawful conspiracy under the Sherman Act.” 


And as respects statements of various ap- 
pellees ‘that they did not intend to join a 
combination or to fix prices, we need only 
say that they “must be held to have intended 
the necessary and direct consequences of 
their acts and cannot be heard to say the 


contrary.” United States v. Patten, 226 U. S.. 


525, 543. Nor can the fact that Masonite 
alone fixed the prices and that the other 
appellees never consulted with Masonite 
concerning them make the combination any 
the less illegal. Prices are fixed when they 
are agreed upon. United States v. Socony- 
Vacuum Oil Co., supra, p. 222. The fixing 
of prices by one member of a group pur- 
suant to express delegation, acquiescence, 


suit which it had instituted against one of In- 
sulite’s dealers without prejudice to the patent 
claims of either party. Masonite also agreed 
to purchase a press from Insulite and to lease 
that press to Insulite on condition that any 
hardboard made with it should be of the type 
theretofore manufactured by Insulite and should 
not be marketed except ‘‘by sale for export 
only.’’ Masonite could terminate Insulite’s 
right to manufacture for export by offering to 
sell Insulite hardboard for that purpose. This 
agreement was without prejudice to Masonite’s 
rights or the rights of its foreign licensees under 
Masonite’s foreign patents. 

In 1937 both Insulite and Masonite had appli- 
cations for patents relating to hardboard pend- 
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in the Patent Office. Certain claims of 
these applications were involved in interference 
proceedings. Masonite was contending that In- 
sulite was infringing its patents in Finland. 
By contract the interference proceedings were 
settled in 1938 by Masonite conceding priority 
to certain patent claims of Insulite and by In- 
sulite giving Masonite an exclusive royalty-free 
license under all of Insulite’s patents and patent 
applications relating to hardboard. The license 
excluded Insulite from using the patents. 
alleged infringement of the Finnish patents was 
settled by Masonite assigning its Finnish pat- 
ents to Insulite. 


The - 
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or understanding is just as illegal as the 
fixing of prices by direct, joint action. id. 
Since there was price-fixing, the fact that 
there were business reasons which made 
the arrangements desirable to the appellees, 
the fact that the effect of the combination 
may have been'to increase the distribution 
of hardboard without increase of price to 
the consumer or even to promote compe- 
tition .between dealers, or the fact that 
from other points of view the arrangements 
might be deemed to have desirable conse- 
quences would be no more a legal justification 
for price-fixing than were fhe “competitive 
evils” in the Socony-Vacuum case. 


[“Agency” Device Does Not Save Price- 
Fixing Arrangement from 
Sherman Act] 


But it is urged that the arrangement is 
saved from the Sherman Act by the Gen- 
eral Electric case. The District Court so 
held, as we have noted. In that connection 
the District Court found that Masonite’s 
patents on hardboard were “fundamental 
and basic,’ that there was no monopoly 
or restraint other than the monopoly or 
restraint granted by the patents, that the 
parties had an honest and sincere intent to 
recognize and exercise the rights belonging 
to Masonite under its patents, and that the 
agreements constituted a “true agency” to 
carry out that purpose. We assume argu- 
endo that the patents in question, owned 
by Masonite, are valid. But we do not 
agree that the “agency” device saved the 
arrangement from the Sherman Act. 

Del credere agency has an ancient lineage 
and has been put to numerous business and 
mercantile uses. Chorley, Del Credere, 45 
Law Quarterly Rev. 221; Mechem, Agency 
(2d ed.) ch. IV. But however useful it may 
be in allocating risks between the parties 
and determining their rights iter se, its 
terms do not necessarily control when the 
rights of others intervene, whether they be 
creditors or the sovereign. See Klaus, Sale, 
Agency and Price Maintenance, 28 Col. L. 
Rey. 441, 443-450. We assume in this case 
that the agreements constituted the appel- 
lees as del credere agents of Masonite. But 
that circumstance does not prevent the 
arrangement from running afoul of the 
Sherman Act. The owner of a patent can- 
not extend his statutory grant by contract 
or agreement. A patent affords no im- 
- munity for a monoply not fairly or plainly 
within the grant. We have recently stated 
in Morton Salt Co. v. Suppiger Co., No. 49, 
decided January 5, 1942, 

“the public policy which includes inventions 
within the granted monopoly excludes from it 
all that is not embraced in the invention. It 
equally forbids the use of the patent to secure 
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an exclusive right or limited monopoly not 
granted by the Patent: Office and which it is 
contrary to public policy to grant.” 


Beyond the limited monopoly which is 
granted, the arrangements by which the 
patent are utilized are subject to the gen- 
eral law. Standard Sanitary Mfg. Co. v. 
United States, supra; Boston Store v. Ameri- 
can Graphophone Co., 246 U. S. 8, 25; Ethyl 
Gasoline Corp. v. United States, supra. 


[Restricted Nature of Patentee’s Power 
to Control Patented Article] 


“We do not have here any question as to 
the validity of a license to manufacture and 
sell, since none of the “agents” exercised 
its Option to acquire such a license from 
Masonite. Hence we need not reach the 
problems presented by Bement v. National 
Harrow Co., 186 U. S. 70 and that part of 
the General Electric case which dealt with 
the license to Westinghouse Company. 
Rather we are concerned here only with a 
license to vend. But it will not do to say 
that since the patentee has the power to 
refuse a license, he has the lesser power to 
license on his own conditions. There are 
strict limitations on the power of the pat- 
entee to attach conditions to the use of the 
patented article. As Chief Justice Taney 
said in Bloomer v. McQuewan, 14 How. 539, 
549, when the patented product “passes to 
the hands of the purchaser, it is no longer 
within the limits of the monopoly. It passes 
outside of it, and is no longer under the 
protection of the act of Congress.” And 
see Adams v. Burke, 17 Wall. 453; Hobbie 
v. Jennison, 149 U. S. 355. In applying that 


. rule this Court has quite consistently re- 


fused to allow the form into which the 
parties chose to cast the transaction to 
govern. The test has been whether or not 
there has been such a disposition of the 
article that it may fairly be said that the 
patentee has received his reward for the use 
of the article. Straus v. Victor Talking Ma- 
chine Co., 243 U. S. 490; Boston Store v. 
American Graphophone Co., supra. And see 
United States v. Univis Lens Co., Inc., No. 
855, decided this day. In determining whether 
or not a particular transaction comes with- 
in the rule of the Bloomer case regard must 
be had for the dominant concern of the 
patent system. As stated by Mr. Justice 
Storey in Pennock v. Dialogue, 2 Pet. 1, 19, 
the promotion of the progress of science 
and the useful arts is the “main object”; 
reward of inventors is secondary and merely 
a means to that end. Or, in the words of 
Mr. Justice Daniel in Kendall v. Wmsor, 
21 How. 322, 329, 

“Whilst the remuneration of genius and useful 
ingenuity is a duty incumbent upon the public, 
the rights and welfare of the community must 
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be fairly dealt with and effectually guarded. 
Considerations of individual emolument can 
never be permitted to operate to the injury of 
these.,’’ 


And see Blount Mfg. Co. v. Yale & Towne 
Mfg. Co., 166 Fed. 555. 


[Necessity of Limiting Use of Del Credere 
Agency Agreements by Patentee and 
Court's Reasons Therefor] 


That must be the point of departure for 
decision on the facts of cases such as the 
present one lest the limited patent privilege 
be enlarged by private agreements so as to 
by-pass the Sherman Act. Ethyl Gasoline 
Corp. v. United States, supra, pp. 456-459. 
Certainly if the del credere agency device 
were given broad approval, whole industries 
could be knit together so as to regulate 
prices and suppress competition. That would 
allow the patent owner under the guise of 
his patent monopoly not merely to secure 
a reward for his invention but to secure 
protection from competition which the pat- 
ent law unaided by restrictive agreements 
does not afford. Doubtless there is a 
proper area for utilization by a patentee of 
a del credere agent in the sale or disposition 
of the patented article. A patentee who 
employs such an agent to distribute~ his 
product certainly is not enlarging the scope 
of his patent privilege if it may fairly be 
said that that distribution is part of «the 
patentee’s own business and operates only 
to secure to him the reward for his inven- 
tion which Congress has provided. But 
where he utilizes the sales organization of 
another business—a business with which he 
has no intimate relationship—quite different 
problems are posed since such a regimen- 
tation of a marketing system is peculiarly 
susceptible to the restraints of trade which 
the Sherman Act condemns. And when 
it is clear, as it is in this case, that the 
marketing systems utilized by means of the 
del credere agency agreements are those of 
competitors of the patentee and that the 
purpose is to fix prices at which the com- 
petitors may market the product, the device 
is without more an enlargement of the 
limited patent privilege and a violation of 
the Sherman Act. In such a case the patentee 
exhausts his limited privilege when he dis- 
poses of the product to the del credere 
agent. He then has, so far as the Sherman 
Act is concerned, no greater rights to price 
maintenance* than the owner of an un- 
patented commodity would have. Dr. Miles 


*It should be noted in this connection that 
the Miller-Tydings Act (50 Stat. 693) which 
amended § 1 of the Sherman Act so as to legalize 
certain types of resale price agreements ex- 
pressly excluded ‘‘any contract or agreement, 
providing for the establishment or maintenance 
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Medical Co. v. John D. Parks & Sons Co., 
220 U. S. 373. Our reasons for that con- 
clusion are as follows: 


Congress has provided that a patentee 
shall have the “exclusive right to make, 
use, and vend the invention or discovery” 
for a limited period. 46 Stat. 376, 35 U.S. C. 
§ 40. But the scope of the right to “vend” 
cannot be determined by reference to the 
private law of sales alone. Since patents 
are privileges restrictive of a free economy, 
the_rights which Congress has attached to 
them must be strictly construed so as not 
to derogate from the general law beyond 
the necessary requirements of the patent 
statute. United States v. Univis Lens Co., 
Inc., supra. So far as the Sherman Act is 
concerned the result must turn not on the 
skill with which counsel has manipulated 
the concepts of ‘sale’ and “agency” but on 
the significance of the business practices in 
terms of restraint of trade. 


In this case some of the appellees had 
patents on hardboard, some did not. But 
each was tied to Masonite by an agreement 
which expressly recognized the validity of 
Masonite’s patents during the life of the 
agreement and which required the distri- 
bution of the patented product at fixed 
prices. In the General Electric case the 
Court thought that the purpose and effect 
of the marketing plan was to secure to the 
patentee only a reward for his invention. 
We cannot agree that that is true here. 
In this case the price regulation was based 
on mutual agreement among distributors of 
competing products, some of whom had 
competing patents, as we have noted. None 
of these patents, except possibly some held 
by Celotex, had been held to conflict with 
or infringe the Masonite patents. Nor are 
we warranted in assuming, in absence of a 
definite adjudication, that one grant by the 
Patent Office is more valid than another. 
It is true that the District Court found that 
both before and after the agreements in 
question the various appellees had been 
active in attempting to find a substitute 
for the patented hardboard which would 
not infringe Masonite’s so-called “basic” 
patents; that they were not successful in 
that search; that the agreements did not 
discourage or dissuade them from their 
efforts to discover or develop non-infring- 
ing products; that they were willing and 
intended to terminate their respective agency 
agreements whenever it should become 
commercially possible to offer a competitive 


of minimum resale prices on any commodity 
herein involved, between manufacturers, or be- 
tween producers, or between wholesalers, or 
between brokers, or between factors, or be- 
tween retailers, or between persons, firms, or 
corporations in competition with each other.’’ 
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non-infringing product; and that many of 
the appellees have in fact distributed prod- 
ucts which were in many respects competi- 


tive with hardboard. But those circumstances - 


are not controlling, 

The power of Masonite to fix the price 
of the product which it manufactures, and 
which the entire group sells and with re- 
spect to which all have been and are now 
actual or potential competitors, is a.power- 
ful inducement to abandon competition. 
The extent to which that inducement in a 
given case will have or has-had the de- 
sired effect is. difficult, if not impossible, 
of measurement. The forces which that 
influence puts to work are subtle and incal- 
culable. Active and vigorous competition 
then tend to be impaired not from any 
preference of the public for the patented 
product but from the preference of the 
competitors for a mutual arrangement for 
price-fixing which promises more profit if 
the parties abandon rather than maintain 
competition. The presence of competing 
patents serves merely to accentuate that 
tendency and to underline the potency of 
the forces at work. Control over prices 
thus becomes an actual or potential brake 
on competition. This kind of marketing 
device thus actually or potentially throttles 
or suppresses competing and non-infringing 
products and tends to place a premium on 
the abandonment of competition. It is out- 
side our competence to inquire whether the 
result was or was not beneficent or whether 
the evil’was or was not realized. As in case 
of an appraisal of the reasonableness of 
prices which are fixed, such a determination 
could satisfactorily be made “only after a 
complete survey of our economic organi- 
zation and a choice between rival philoso- 
phies” (Umited States v. Trenton Potteries 
Co., supra, p. 398) and only after weighing 
a host of intangibles. United States v. So- 
cony-Vacuum Oil Co., supra. The power of 
this type of combination to inflict the kind 
of public injury which the Sherman Act 
condemns renders it illegal per se. If it 
were sanctioned in this situation it would 
permit the patentee to add to his domain 
at public expense by obtaining command 
over a competitor. He would then not only 


secure a reward for his invention; he would 
enhance the value of his own trade position 
by eliminating or impairing competition. 
That would be no more permissible than 
a contract between a copyright owner and 
one who has no copyright, or a contract 
between two copyright owners or patentees, 
to restrain the competitive distribution of 
the copyrighted or patented articles in 
the open market. Interstate Circuit, Inc. v. 
United States, supra, p. 230. As stated in 
Standard Samtary Mfg. Co. v. United States, 
supra, p. 49, rights conferred by patents 
“do not give any more than other rights a 
universal license against positive prohibitions. 
The Sherman law is a limitation of rights, 
rights which may be pushed to evil consequences 
and therefore restrained.’’ 


Since the transactions here challenged 
were in interstate commerce no question 
as to the violation of the Sherman Act 
remains. 


[Unlawful Factors Not Removed by 
Subsequent Agreements | 


But it is urged that the agreements made 
by the appellees in 1941 after the present 
suit was instituted mark an abandonment 
of the former combination and that since 
the new arrangement is unobjectionable, 
there is nothing to enjoin. The difficulty 
with that contention is that the 1941 agree- 
ments, though improved models of an agency 
arrangement, removed none of the features 
which we have found to be fatal. They 
still are unmistakable price-fixing agree- 
ments with competitors. And if there were 
any lingering doubt as to whether the ap- 


‘pellees were parties to a conspiracy it is 


dispelled at this point. A committee of the 
appellees was appointed to draft the new 
agreement. The agreement was completed 
after meetings at which representatives of 
all of the appellees attended. The 1941 
agreements were the product of joint and 
concerted action 
Reversed. 


Mr. Justice Roperts and Mr. Justice 
Jackson did not participate in the consider- 
ation or decision of this case. 


ee 
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| 56,210] Pepsodent Company v. Krauss Company, Ltd. International Cellucotton 
Products Company v. Krauss Company, Ltd. 


Louisiana Supreme Court. Nos. 36,413, 36,414. May 7, 1942. 9 So. (2d) 303. 


The Louisiana Fair Trade Act, read as a whole, shows a legislative intent to legalize 
fair trade agreements by a buyer not to sell a commodity below a minimum price estab- 
lished for it by its producer or owner, and should not be construed to permit only contracts 
wherein the owner or producer fixes a stipulated price. Said the Court: “A careful reading 
of the Act shows that its aim or purpose is to be effectuated or carried out by preventing 
price cutting. A reading of Section 1 of the Statute, without taking into consideration its 
other provisions, might lead to the conclusion that the Statute permits only contracts which 
provide for sales and resales at a fixed or exact price. However, when Section 1 is con- 
sidered with the other sections of the Statute, especially Section 2, in the light of its purpose 
or aim, the conclusion is inescapable that a minimum price is contemplated. If it were 
otherwise, some restriction would have been placed on sales at prices in excess of those 
stipulated in the contract. It is only the sales of commodities at prices less than those 
stipulated in the contract which are declared to be unfair competition and actionable at 
the suit of any person who may be damaged thereby.” 

The Louisiana Fair Trade Act does not violate Section 14 of Article XIX of the 
Louisiana Constitution prohibiting price fixing as being in restraint of trade, but is a 
legitimate exercise by the Legislature of the State’s police power to promote the require- 
ments of public interest. The Act is not a price-fixing statute. The price restriction pro- 
vision is merely the means adopted by the Legislature to carry out the legitimate purpose 
of the statute. ; 


Appeal from the Civil District Court for the Parish of Orleans. Paul A. Chasez, 
_J. Reversed and remanded. 


W. J. Suthon, Jr., Robert F. Carney and G. K. Cromwell, for Pepsodent Company. 


Monroe & Lemann, Robert F. Carney, and J. Roburn Monroe, for International 
Cellucotton Company. 


Milling, Godchaux, Saal & Milling; and Lawrence K. Benson, for Krauss Company, 
Ltd. 


[Nature of Proceedings} 
Ponpver, J.: In these consolidated proceed- 


[Nature of Plaintiffs’ Businesses] 


ings, the plaintiffs are seeking to enjoin the 
defendant from advertising for sale, selling 
or offering for sale, products which bear, 
or the labels or containers of which bear, 
the respective trade marks of the plaintiffs 
at less than the minimum prices prescribed 
by plaintiffs, sespectively, in contracts 
which they have made with other local re- 
tail dealers. 


[Lower Couri’s Ruling] 


The plaintiffs applied for preliminary in- 
junctions in the Lower Court which were 
excepted to by the defendant on the ground 
that Act 13 of 1936, the Louisiana Fair 
Trade Act, is unconstitutional in that the 
Statute violates Section 14 of Article XIX 
of the Constitution of 1921, as originally 
adopted and as amended and reenacted, and 
on the alternative ground, in event the Court 
should not hold the Fair Trade Statute un- 
constitutional, then, in that event, the peti- 
tions for the preliminary injunctions do not 
set forth a right or cause of action under 
the laws of the State of Louisiana. The 
exceptions were sustained, and the Lower 
Court gave judgment, dismissing the plain- 
tiffs’ suits. The plaintiffs have appealed. 
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The plaintiff, Pepsodent Company, is en- 
gaged in the business of producing, dis- 
tributing and selling antiseptics, tooth 
paste, tooth powder, liquid dentifrices, and 
other commodities bearing, or the labels or 
containers of which bear, the trade mark or 
name of the plaintiff, the exclusive property 
of the plaintiff, which are identified as hay- 
ing been manufactured and distributed by it. 

The plaintiff, International Cellucotton 
Products Company, is engaged in the busi- 
ness of distributing and selling sanitary 
napkins, facial tissues, and related com- 
modities, all of standard quality and ‘bearing, 
or the labels or containers of which bear, 
the trade mark or name of the plaintiff, the 
exclusive property of the plaintiff, which 
are identified as having been manufactured 
and distributed by it. 


[Violations of Fair Trade Contracts Alleged— 
Issues] 


Different plaintiffs are involved in these 
suits, but they are brought against the same 
defendant. While the petitions in the suits 
are not identical, yet they are to the same 
effect; viz, that the plaintiffs have entered 
into contracts, establishing minimum prices 
for the sale of their products in Louisiana 
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with a large number of retailers, other than 
the defendant, pursuant to Act 13 of 1936, 
the Louisiana Fair Trade Act, and that due 
notice of the existence of such contracts 
was given to the defendant. It is alleged 
that the defendant wilfully and knowingly 
advertised and offered for sale at its retail 
store in New Orleans, Louisiana, products 
manufactured by the plaintiffs, and bearing 
their trade marks, labels and names at prices 
less than those established in the plaintiffs’ 
contracts, all in violation of Section 2 of 
the Louisiana Fair Trade Act, which con- 
stitutes unfair competition onthe part of the 
defendant and has caused irreparable dam- 
age and injury to the plaintiffs. These 
consolidated cases present two identical ques- 
tions for our determination; namely, the 
first question is whether or not the Fair 
Trade Act of this State is violative of Sec- 
tion 14 of Article XIX of the Louisiana 
Constitution; and secondly, whether or not 
the contracts with the other retailers comply 
with the Fair Trade Act, in event it is held 
that the statute is not violative of the Con- 
stitution. 


[First Contention of Defendant] 


We will first consider whether or not-the 
plaintiffs’ contracts with other retail dealers 
comply with the Fair Trade Act. The de- 
fendant takes the position that Act 13 of 
1936 does not legalize contracts containing 
provisions to the effect that the retailer will 
not sell “at a price less than the minimum 
retail or resale price,” but, on the contrary 
it permits only contracts which provide that 
the buyer will not resell the commodity ex- 
cept at the exact price stipulated by the 
vendor. Defendant relies, in support of its 
contention, on the cases of Mennen Com- 
pany v. Krauss Company, 37 F. Supp. 161; 
Town of Lonoke v. Bransford & Son, 141 
Ark. 18, 216 S. W. 38; and Brown v. Baker, 
183 P. 89, 108 Wash. 161. 


[Provisions of Louisiana Fair Trade Act] 


The pertinent provisions of Act 13 of 
1936, the Fair Trade Act of this State, are 
as follows: 


The Louisiana Fair Trade Act 


An Act to protect trade mark owners, dis- 
tributors and the public against injurious and 
uneconomic practices in the distribution of arti- 
cles of standard quality under a distinguished 
trade mark, brand or name. 

Section 1. Be it enacted by the Legislature of 
Louisiana: That no contract relating to the 
sale or resale of a commodity which bears, or 
the label or content [container] of which bears, 
the trade mark, brand, or name of the producer 
or owner of such commodity and which is in 
fair and open competition with commodities of 
the same general class produced by others shall 
be deemed in violation of any law of the State 
of Louisiana by reason of any of the following 


provisions which may be contained in such con- 
tract: 


1. That the buyer will not resell such com- 
modity except at the price stipulated by the 


* vendor, 


2. That the vendee or producer require in 
delivery to whom he may resel] such commodity 
to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or by such 
vendee. 

Such provisions in any contract shall be deemed 
to contain or imply conditions that such com- 
modity may be resold without reference to such 
agreement in the following cases: 

-1. In closing out the owner’s stock for the 
purpose of discontinuing delivering any such 
commodity. 

2. When the goods are damaged or deteri- 
orated in quality, and notice is given to the 
public thereof, 

3. By any officer acting under the orders of 
any court. 

Section 2. Wilfully and knowingly advertising, 
offering for sale or selling any commodity at 
less than the price stipulated in any contract 
entered into pursuant to the provision of Section 
1 of this Act, whether the person so advertising, 
offering for sale or selling is or is not a party 
to such contract, is unfair competition and is 
actionable at the suit of any person damaged 
thereby. 

Section 3. This Act shall not apply to any con- 
tract or agreement between producers or be 
tween wholesalers or between retailers as to 
sale or resale prices. 

Section 4. The following terms, as used in 
this Act, are hereby defined as follows: 
““Producer’’ means grower, baker, 

manufacturer or publisher. 


maker, 


“Commodity’’ means any subject of com- 
merce. 
Section 5. If any provision of this Act is de- 


clared unconstitutional it is the intent of the 
Legislature that the remaining portions thereof 
shall not be affected but that such remaining 
portions remain in full force and effect. 

Section 6. This Act may be known and cited 
as ‘‘Fair Trade Act.”’ 


[Rules for Construing Statute] 


In construing the statute involved herein, 
it is necessary to ascertain the legislative in- 
tent, and the reason which induced the Leg- 
islature to enact it should be considered in 
determining its meaning. Gremullion v. La. 
Public Service Commission, 186 La. 295, 172 
So. 163. Courts will construe a statute so as 
to accomplish the purpose for which it was 
enacted and to give effect to the legislative 
will. Galloway v. Wyatt Metal & Boiler 
Works, 189 La. 837, 181 So. 187.. In inter- 
preting a part or section of an act, in 
dispute, the part or section should be inter- 
preted with the rest of the act. Bradley v. 
Swift & Company—Balthazer v. Same, 167 
La. 249, 119 So. 37. 


[Purpose of Lomsiana Fair Trade Act] 


The purpose of the Act as stated in its 
title is “to protect trade mark-owners and 
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the public against injurious and uneconomic 
practices in the distribution of articles of 
standard quality under a distinguished trade 
mark, brand or name.” A careful reading 
of the Act shows that its aim or purpose is 
to be effectuated or carried out by prevent- 
ing price cutting. A reading of Section 1 
of the Statute, without taking into consider- 
ation its other provisions, might lead to the 
conclusion that the Statute permits only 
contracts which provide for sales and re- 
sales at a fixed or exact price. However, 
when Section 1 is considered with the other 
sections of the Statute, especially Section 2, 
in the light of its purpose or aim, the con- 
clusion is inescapable that a minimum price 
is contemplated. If it were otherwise, some 
restriction would have been placed on sales 
at prices in excess of those stipulated in the 
contract. It is only the sales of commodi- 
ties at prices less than those stipulated in 
the contract which are declared to be unfair 
competition and actionable at the suit of any 
person who may be damaged thereby. Since 
the statute precludes sales at prices less than 
those stipulated in the contract and ‘places 
no restriction on sales at prices in excess 
of those stipulated, the statute is in effect 
establishing a minimum price. Our con- 
clusion, therefore, is that a contract which 
provides that the seller will not resell the 
commodity at less than the minimum retail 
or resale pri¢e complies with the statutory 
requirements of the Louisiana Fair Trade 
Act. 


{Court Decisions Sustaining Validity of Other 
State Fair Trade Acts] 


The Fair Trade Acts of at least fifteen 
other states have provisions, similar to those 
contained in the Louisiana Fair Trade Act, 
to the effect that the buyer will not resell 
the commodity except at the price stipu- 
lated. In many of these states, the courts 
have entertained contracts, containing pro- 
visions that the buyer will not resell a 
commodity at less than the established mini- 
ium price, and they have upheld their 
validity. The question here presented was 
never raised in any of the cases, but it seems 
that it has been generally accepted that con- 
tracts containing such provisions meet the 
statutory requirements, for the reason that 
they have never been questioned in this re- 
spect. See: Joseph Pazen v. Silver Rod 
Stores, Inc., N. J. Chancery Ct. No. 129/557, 
March 4, 1941; Pinesbridge Farm, Inc. v. 
Bloomingdale Brothers, Inc., N. Y. Supreme 
Court, Westchester County, 105 N. Y. L. J. 
1333, 1334, March 24, 1941; Elizabeth Arden 
Sales Corp. v. Johnson Wholesale Perfume 
Co., Inc., Mass. Superior Court in Equity, 
No. 52,590; Lentheric, Inc. v. F. W. Wool- 
worth Co., Pennsylvania Ct. of Common Pleas, 
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No. 4, June 19, 1939; Lentheric, Inc. v. F. W. 
Woolworth, California Superior Ct, Los 
Angeles County; Bourjois Sales Corp. v. 
Abraham Dorfman, N. Y. Ct. of Appeal, 273 
N. Y. 167, 7 N. E. 30; Carbon Corp. v. Wolf 
Drug Co., U. S. District Ct. for the District 
of N. J., Civil # 1298, July 26, 1941; Hiram 
Walker, Inc. v. Goldman, etc., Wisconsin Cir- 
cuit Ct. Milwaukee County, No. 159,595, 
April 1, 1938; Schenley Products Co., et al. v. 
Franklin Store Co., Ct. of Errors and Appeals 
of N. J., 124 N. J. Eq. 100, 199 Atl. 402, May 
17, 1938; Carlton Scars, et al. v. Western 
Thrift Stores of Olympia, Inc., et al., Supreme 
Ct. of Washington, Sept. 12, 1941, No. 28,330, 
116 P. (2) 756; Seagram-Distillers Corp. v. 
Old Dearborn Distributing Co., 2 N. E. (2) 
940, 363 Ill. 610; Joseph Triner Corp. v. Mc- 
Neil, 363 Ill. 559, 2 N. E. (2) 929; Max Fac- 
tor & Co. et al. v. Kunsman, 55 P. (2) 177, 5 
Cal. (2) 446; and Ely Lilly & Co. v. Saunders, 
216 N. C. 163, 4S. E. (2) 528. 


[Disagreement of Court with Defendant’s 
Authorities] 


We cannot agree with the decision of the 
U. S. District Court for the Eastern Dis- 
trict of Louisiana in the case of Mennen 
Company v. Krauss Company, supra, for the 
reason that the views expressed therein are 
contrary to those we entertain. The other 
two cases, Brown v. Baker and Town of 
Lonoke v. Bransford & Son, supra, cited by 
the defendant wherein the phrases, “stipu- 
lated price’ and “minimum price” are de- 
fined do not involve fair trade acts. In 
neither of these cases was the Court con- 
fronted with a situation in any way similar 
to that involved herein. 


[Basis of Constitutional Attack on 
Fair Trade Act] 


The defendant’s attack on the Louisiana 
Fair Trade Act is based on the ground that 
the Statute permits combinations in re- 
straint of trade in violation of Section 14 
of Article XIX of the State Constitution. 
The defendant suggests that prior to the in- 
corporation of this provision, prohibiting 
combinations in restraint of trade, in our 
Constitution that the term ‘combinations in 
restraint of trade,” had a well recognized 
meaning which prohibited the price fixing 
device sought to be legalized by the Louisi- 
ana Fair Trade Act. It is:pointed out that, 
contemporaneously with the adoption of the 
Sherman Anti-Trust Act by Congress, our 
Legislature passed Act 86 of 1890, contain- 
ing a provision similar to that contained in 
the Sherman Act to the effect that every 
contract or combination in restraint of trade 
was declared to be illegal. The defendant 
asserts that, according to the better view, 
price fixing, such as that purported to be 
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sanctioned by the Louisiana Fair Trade Act, 
was, at the time of the first legislation on 
the ‘subject matter, and is now considered 
to be in restraint of trade and void at Com- 
mon Law. It is claimed that this view was 
also entertained by the United States Su- 
preme Court. The defendant cites the fol- 
lowing cases: Dr. Miles Medical Company v. 
John D. Park & Sons Co., 220 U. S. 373, 55 
L. E. 502; Boston Store of Chicago v. Amer- 
ican Graphone (SO PAZ heS.38.-02 dieu k 55d 5 
United States of America v. A. Shrader’s 
Sons, Inc., 252 U.’S. 85, 65 lL. . 471; Federal 
Trade Commission v. Beech-Nut Packing gor 
257 U. S. 441, 66 L. E. 307; nites States v. 
Trenton Potteries Co., 273 U.S. 392, 71 L. E. 
700; and United States v. Socony-Vacuum Oil 
Goa: "310 U.S. 150, 221, 84 L. E. 1129, 1167. 


_ [Second Contention of Defendant] 


The defendant contends that ft was the 
intention of the framers of the Constitu- 
tional provision involved herein to prohibit 
“transactions constituting combinations in 
restraint of trade as defined by the Common 
Law and Federal Statutes, as interpreted by 
the United States Supreme Court. 


[History of Fen Re Against Restraint 
of Trade} 


The first legislation in this State against 
combinations in restraint of trade, Act 86 
of 1890, was enacted during the same year 
that the Sherman Act was adopted by Con- 
gress, This Statute, like the Sherman Act, 
declared every contract or combination in 
restraint of trade to-be illegal. The first 
appearance of any provision in our Consti- 
tution touching this subject matter was Ar- 
ticle 190 of the Constitution of 1913, wherein 
combinations in restraint of trade were pro- 
hibited. The framers of this Constitutional 
provision did not, for some reason, extend 
the prohibition to contracts. Section 14 of 
Article XIX of the Constitution of 1921, as 
amended, prohibits combinations in restraint 
of trade, but no provision respecting con- 
tracts is contained therein. Undoubtedly, 
the framers of our Constitution had some 
reason for not including contracts in the 
prohibition against combinations in restraint 
of trade. We are aware of the fact that a 
contract may be used as an agency to effect 
or carry out a combination in restraint of 
trade, but we are not prepared to say that 
every contract that might have the effect 
- of restraining trade would constitute a com- 
bination. Be that as it may, we rest our 
decision on a different ground. 


[Common Law Conflict on Validity of 
“Vertical Agreements’ | 


It is conceded that what are known as 
“Horizontal or Cross Agreements,” agree- 
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ments among competing producers, manu- 
facturers, etc., establishing a minimum price 
at which they shall sell their similar com- 
modities, are illegal. However. there was 
considerable conflict of authority at Com- 
mon Law as to the validity of ‘Vertical 
Agreements,” that is, a contract between a 
producer, manufacturer, etc. and a reseller 
or retailer, establishing the minimum price 
of a commodity which bears the trade inark, 
brand or name of the producer, such com- 
modity being in fair and open competition 
with commodities of the same general class 
produced by others. 


[Fair Trade Legislation Sustained in Other 
Jurisdictions} 


Our research discloses that forty-five 
states have enacted fair trade statutes. In 
fact, all of the states, except Texas, Mis- 
souri, and Vermont have enacted such stat- 
utes. These statutes have been attacked on 
various and sundry grounds, constitutional 
and otherwise, and have been sustained uni- 
formly by the courts of last resort as well 
as the inferior courts in the respective states, 
with the single exception of the Florida Fair 
Trade Act -which was stricken down,. be- 
cause of a defective title, in the case of 
Bristol-Myers Co. v. Webb’s Cut Rate Drug 
Co., Inc., 88 So. 91. The following cases are 
some of the decisions illustrative of this 
fact: Seagram-Distillers Corp. v. Old Dear- 
born Distributing Co., 2 N. E. (2) 940, 363 
Ill. 610; Joseph Triner Corp. v. McNeil, 363 
Ill. 559, 2 N. E. (2) 929; Max Factor & Co. 
et al. v. Kunsman, sey etl ARIAS pet (2) 
446; Ely Lilly & Co. v. Saunders, 2168 Nin. 


» 1684 SHEc62) 528. Goldsmith, etc. v. Mead 


Johnson & Gort 7. Atl. (2) 176; Johnson & 
Johnson v. Weissbard Bros., 191 Atl. 873; 
Bourjois Sales Corp. v. Dorfman, 273 N. Y.~ 
167; Pro-Phy-Lac-Tic Brush Co. v. Vidgoff, 
Oregon Circuit Ct. for the County of Mult- 
nomah, Oct. 19, 1939; Weco Products Co. v. 
Reed Drug Co. 274 N. W. 426; Sears, et al. v. 
Western Thrift Stores of Olympia, Inc., et al., 
116 P (2) 756; Fisher, Inc. v. Canfield, etc. 
et al., Colorado District Ct. for the City & 
County of Denver, Mo. A28837, Div. 2; 
Gray, Ltd. v. Johnson Wholesale Perfume Co., 
Inc., U. S. District Ct. for the District of 
Conn., No. 624 Civil, Aug. 7, 1941; Miles 
Laboratories, Inc. v. Seiginious, 30 Fed. Supp. 
549; Miles Laboratories, Inc. v. Owl Drug Co., 
295 N. W. 292. 


[Approval of Fair Trade Contracts by U. S. 
Supreme Court] 

State fair trade statutes have been upheld 

by the Supreme Court of the United States 


in the following cases: Kunsman v. Max 
Factor & Co. 299 U. S. 198, 57 S. Ct. 147, 81 
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L. Ed. 122; Pep Boys, etc. v. Pyroil Sales Co., 
299 U. S. 198, 57 S. Ct. 147, 81 L. Ed. 122; 
Old Dearborn Distributing Co. v. Seagram- 
Distiller’s Corp. 299 U. S. 183, 57 S. Ct. 139, 
81 L. Ed. 109, 106 A. L. R. 1476. 


In the case of Old Dearborn Distributing 
Co. v. Seagram-Distiller’s Corp., supra, the 
Illinois Fair Trade Act, which is ta the 
same effect as the Louisiana Fair Trade 
Act, was held not violative of the “equal 
protection” and “due process” clauses of 
‘the Federal Constitution. The reasoning of 
the Supreme Court of the United States in 
analyzing the Illinois statute is so well 
founded that we are quoting pertinent ex- 
cerpts from the opinion, viz: 


The Illinois statute constitutes a legislative 
recognition of a rule which had been accepted 
by many of the state courts as valid at common 
law. This rule was based upon the distinction 
found to exist between articles of trade put out 
by the manufacturer or producer under and 
identified by patent, copyright, trade-mark, 
brand, or similar device and articles of like 
character put out by others and not so identi- 
fied. The same rule was followed for a time 
by some of the lower federal courts; but their 
decisions were upset by this court in a Series 
of cases, of which Dr. Miles Medical Co. v. John 
D. Park & Sons Co., 220 U.S. 373, 55 L. Ed. 502, 
31 S. Ct. 376, is an example. In that case this 
eourt held that a system of contracts between 
manufacturers and wholesale and retail mer- 
chants which sought to control the prices for 
sales by all such dealers by fixing the amount 
which the consumer should pay, amounted to an 

_ unlawful restraint of trade, invalid at common 
law and, so far as interstate commerce was 
affected, invalid under the Sherman Anti-Trust 
Act 4st) % 

* * * 


It is unnecessary to review the contrary state 
decisions. It is enough, for present purposes, 
to say that, generally speaking, they sustained 
contracts standardizing the price at which 
‘identified’? commodities subsequently might be 
sold, where the price standardization is primar- 
ily effected to protect the good will created or 
enlarged by the identifying mark or brand. 
Where a manufacturer puts out an article of 
general production identified by a special trade 
mark or brand, the result of an agreement fixing 
the subsequent sales price affects competition 
between the identified articles alone, leaving 
competition between articles so identified by a 
given manufacturer and all other articles of 
like kind to have full play. In other words, 
such restraint upon competition as there may 
be is strictly limited to that portion of the 
entire product put out and plainly identified by 
a particular manufacturer or producer. 

The ground upon which the opposing view of 
this court proceeds is that such an agreement, 
nevertheless, constitutes an unlawful restraint 
of trade at common law and, in respect of inter- 
state commerce, a violation of the Sherman 
Anti-Trust Act. A careful reading of the de- 
cisions discloses no other ground. 

Following these decisions, bills were intro- 
duced in Congress from time to time authorizing 
standardization-of-price agreements in respect of 
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identified goods, upon which extensive hearings 
were held by the appropriate Congressional 
committees. These bills are in all essential re- 
spects like the Illinois act, The hearings dis- 
close exhaustive legal briefs, and testimony and 
arguments for and against the economic value 
of the proposed laws. See, for example, Hear- 
ings before the Committee on Interstate and 
Foreign Commerce of the House of Representa- 
tives, on H. R. 13305 (63d Cong., 2d and 3d 
Sess.); H. R. 13568 (64th Cong. 1st and 2d 
Sess.); compare Report of the Federa] Trade 
Commission on Resale Price Maintenance, 70th 
Congress, 2d Sess., H. Docket No. 546. 


* * * 


In the second place, Section 2 does not deal 
with the restriction upon the sale of the com- 
modity qua commodity, but with that restriction 
because the commodity is identified by the 
trade-mark, brand or name of the producer or 
owner, The essence of the statutory violation 
then consists not in the bare disposition of the 
commodity, but in a forbidden use of the trade- 
mark, brand or name in accomplishing such dis- 
position. The primary aim of the law is to 
protect the property—namely, the good will— 
of the producer, which he still owns. The price 
restriction is adopted as an appropriate means 
to that perfectly legitimate end, and not as an 
end in itself. i 

Appellants here acquired the commodity in 
question with full knowledge of the then-exist- 
ing restriction in respect of price which the pro- 
ducer and wholesale dealer had imposed, and, 
of course, with presumptive if not actual 
knowledge of the law which authorized the 
restriction. Appellants were not obliged to buy; 
and their voluntary acquisition of the property 
with such knowledge carried with it, upon every 
principle of fair dealing, assent to the protective 
restriction, with consequent liability under Sec- 
tion 2 of the law by which such acquisition was 
conditioned * * *. 

* * * 

*_* * We are here dealing not with a com- 
modity alone, but with a commodity plus the 
brand or trade-mark which it bears as evidence 
of its origin and of the quality of the commodity 
for which the brand or trade-mark stands. Ap- 
pellants own the commodity; they do not own 
the mark or the good will that the mark sym- 
bolizes. And good will is property in a‘very 
real sense, injury to which, like injury to any 
other species of property, is a proper subject 
for legislation. Good will is a valuable con- 
tributing aid to business—sometimes the most 
valuable contributing asset of the producer or 
distributor of commodities. And distinctive 
trade-marks, labels and brands, are legitimate 
aids to the creation or enlargement of such good 
will. It is well settled that the proprietor of 
the good will ‘‘is entitled to protection as against 
one who attempts to deprive him of the benefits 
resulting from the same, by using his labels 
and trade-mark without his consent and author- 
ity.’’ McLean v, Fleming, 96 U. S. 245, 252, 24 
L. Ed, 828, 831. ‘‘Courts afford redress or relief 
upon the ground that a party has a valuable 
interest in the good-will of his trade or business, 
and in the trade-marks adopted to maintain and 
extend it.’’ Hanover Star Mill Co. v. Metcalf, 
240 U.S. 403, 412, 69 L. Ed. 713, 717, 36 .S. Ct. 
357. The ownership of the good will, we repeat, 
remains unchanged, notwithstanding the com- 
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modity has been parted with. Section 2 of the 
act does not prevent a purchaser of the com- 
modity bearing the mark from selling the com- 
modity alone at any price he pleases. It 


interferes only when he sells with the aid of the . 


good will of the vendor; and it interferes then 
only to protect that good will against injury. It 
proceeds upon the theory that thé sale of identi- 
fled goods at less than the price fixed by the 
owner of the mark or brand is an assault upon 
the good will, and constitutes what the statute 
denominates ‘‘unfair competition.’’ See Liberty 
Warehouse Co. v. Burley Tobacco Growers’ Co- 
op. Marketing Asso., 276 U. S. 71, 91, 92, 96, 97, 
72 L. Ed. 473, 480-483,°48 S. Ct. 291. There is 
nothing in the act to preclude the purchaser 
from removing the mark or brand from the 
commodity—thus separating the physical prop- 
erty, which he owns, from the good will, which 
is the property of another—and then selling the 
commodity at his own price, provided he can 
do so without utilizing the good will of the lat- 
ter as an aid to that end. 

There is a great body of fact and opinion 
tending to show that price cutting by retail 
dealers is not only injurious to the good will 
and business of the producer and distributor of 
identified goods, but injurious to the general 
public as well, The evidence to that effect is 
voluminous; but it would serve no useful pur- 
pose to review the evidence or to enlarge further 
upon the subject. True, there is evidence, opin- 
ion and argument to the contrary; but it does 
not concern us to determine where the weight 
lies. We need say no more than that the ques- 
tion may be regarded as fairly open to differ- 
ences of opinion, The legislation here in 
question proceeds upon the former and not the 
latter view; and the legislative determination in 
that respect, in the circumstances here dis- 
closed, is conclusive so far as this court is con- 
cerned. Where the question of what the facts 
establish is a fairly debatable one, we accept 
and carry into effect the opinion of the legisla- 
ture. Radice v, N. Y., 264 U. S. 292, 294, 68 
L. Ed. 690, 694, 44 S. Ct. 325; Zahn v. Board of 
Public Works, 274 U. S, 325, 328, 71 L. Ed. 1074, 
1076, 47 S. Ct. 594, and cases cited. 


[Refusal of Courts to Disturb Legislatiwe 
Exercise of Police Power] 


The state courts have generally accepted 
the rule established by the fair trade acts, 
recognizing vertical contracts of the nature 
involved herein. Some of the state courts 
have entertained the view that agreements 
of this nature do not restrain trade, but, to 
the contrary, promote trade by the elimina- 
tion of unfair price cutting. Almost all of 
the courts are of the view, as will be dis- 
closed by a reading of the above quoted 
decisions, that an economic question is in- 
volved, and statutes of this nature are a 
legitimate exercise of the police power. The 
Legislature is vested with a wide discre- 
tion in determining what the public interest 
requires and what measures are necessary 
to protect that interest. Even in cases 
where there is a dispute as to whether or 
not an economic question is involved, and 


the Legislature has acted in respect thereto, 
the courts will not disturb this exercise of a 
legislative function. Carlton Sears, et al. v. 
Western Thrift Stores of Olympia, Inc., 116 
P. (2) 756; Old Dearborn D. Co. v. Seagram- 
Distillers Corp., supra. 


It is not, perhaps, for us to say whether the 
means adopted to accomplish this purpose. are 
the best and most efficient, and the least injuri- 
ous to private interests, These are matters of 
legislative determination. It is sufficient. for 
judicial satisfaction, if the means are appro- 
priate to the end, will operate toward its accom- 
plishment, so intended in good faith, and are 
not unwarrantably and unnecessarily oppressive. 
State v. Schlemmer, 42 La. Ann. 1166, 8 So. 307. 

The police power is no longer limited to 
measures designed to protect life, safety, health, 
and morals of the citizens, but extends to meas- 
ures designed to promote the public con- 
venience and the general prosperity (People ex 
rel. v. Associated Oil Co., supra; Chicago, B. & 
Q.) Ry. Co. v, Ill., 200 U. S. 561, 26'S. Ct. 341), 
and includes economic measures regulating com- 
petition (Northern Securities Co. v. U. S., 193 
U. S. 197, 24 S. Ct. 436, 48 L. Ed. 679; Nebbia 
uv. N. Y., 291 U. S. 502, 54S. Ct. 505; Max Factor 
& Co. v. Kunsman, 55 P. (2d) 177, 184. 

The power of the State to promote the general 
welfare, to protect the health and morals of the 
people generally, is inherent in government. 
To that end, the State may regulate any busi- 
ness affected with a public interest. Bd. of 
Barber Ex. of La. v, Parker, 190 La. 214, 182 
So. 485, 491. 


The Constitutional provision prohibiting 
combinations in restraint of trade was never 
intended to operate as a restriction upon the 
Legislature in the exercise of its police 
power: There is nothing contained therein 
to indicate such an intention. Section 18 of 
Article XIX of our Constitution provides 


‘that the exercise of the police power shall 


never be abridged. 


[Non-Acceptance of Dr. Miles Case by 
State Courts] 


From a mere reading of the decisions of 
the state courts, referred to herein, it is 
apparent that the doctrine laid down in the 
Dr. Miles case has never been generally ac- 
cepted by the state courts. In some in- 
stances, it is expressly disapproved, and in 
others, it is distinguished. It is interesting 
to note that Congress did not approve of 
this rule as will be seen in the above quoted 
excerpts in the Old Dearborn case. The Old 
Dearborn case was handed down in 1936. As 
will be seen, various bills were introduced 
in Congress prior to that time in an en- 
deavor to relax the rule adopted in the 
Dr. Miles case. In 1937, the Sherman Act 
was amended by the Miller-Tydings Act. 
The pertinent part of the Miller-Tydings 
Act reads as follows: 

* * * Provided: That nothing herein con- 
tained shall render illegal, contracts or agree- 
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ments prescribing minimum prices for the resale 
of a commodity which bears, or the label or 
container of which bears, the trade mark, 
brand, or name of the producer or distributor 
of such commodity and which is in free and 
open competition with commodities of the same 
general class produced or distributed by others, 
when contracts or agreements of that descrip- 
tion are lawful as applied to intrastate transac- 
tions, under any statute, law or public policy 
now or hereafter in effect in any State, Terri- 
tory, or the District of Columbia in which such 
resale is to be made, or to which the commodity 
is to be transported for such resale * * * 


It will be noted that the wording of the 
Sherman Act was not changed by the Ty- 
dings Act, but it was provided that nothing 
contained therein should render illegal ver- 
tical agreements of the nature involved 
herein. The Tydings Act appears to be 
more of a legislative interpretation of the 
Sherman Act than what is strictly regarded 
as an amendment. Moreover, from a read- 
ing of the Miller-Tydings Act, it will be 
seen that Congress recognized the right of 
the states, in the exercise of their police 
power, to enact statutes of the nature in- 
volved in the present case. 


[Price-Fixing Statute Not in Issue] 


It is not necessary for us to discuss any 
of the other authorities cited by the de- 
fendant except the case of United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, 221, 
for the reason that they have followed the 
same rule as that laid down in the Dr. Miles 
case. We have discussed the rule enunci- 
ated in the Dr. Miles case and have decided 
that it is not applicable. The defendant 
seems to rely on the Socony case as an au- 
thority that price fixing agreements are 
illegal per se. The statute involved herein, as 
we have pointed out above, is not a price 
fixing statute. The price restriction provi- 
sion is merely the means adopted to carry 
out the legitimate purpose of the statute. 


[Ruling] 


For the reasons assigned, the judgment of 
the Lower Court is reversed and set aside, 
the exceptions overruled, and .the consoli- 
dated cases are remanded to be proceeded 
with consistent with the views herein con- 
tained. 
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‘United States District Court for the Southern District of New York. Civil Action 


No. 17-282. February 17, 1942. 


Upon consent of all parties, a decree is entered in proceedings under the Sherman Anti- 


Trust Act, restraining defendants from combining and conspiring to restrain interstate 
commerce in the sale of fertilizer nitrogen and related products. Unlawful activities pro- 
hibited are fixing and maintaining prices with manufacturers and dealers through agency 
or resale price maintenance agreements; restraining shipments and sales; and exchanging 
information as to prices, production, sales, shipments, inventories, exports, and future 


imports. 


Thurman Arnold, Assistant Attorney General, and Ellidtt H. Moyer, Special Assistant 


Attorney General, for plaintiff. 


Edward J. Barnsley, Chairman of Board of Directors, for Imperial Chemical In- 


dustries, Ltd. 


Coudert Brothers, by Percy A. Shay, and Burns, Currie & Walker, by Francis Currie, 
all of New York City, Attorneys for Richard Fort and Michael Tate. 


Before RIFKIND, District Judge. 


Final Judgment 


The complainant, United States of America, 
having filed its complaint herein on Feb. 17, 
1942; the defendants having appeared and 
filed their answers to such complaint deny- 
ing the substantive allegations thereof; all 
parties hereto by their attorneys herein hav- 
ing severally consented to the entry of this 
final decree herein without trial or adjudica- 
tion of any issue of fact or law herein and‘ 
without admission by any party in respect 
of any such issue; 
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Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 


and upon consent of all parties hereto, it is 
hereby 


ORDERED, ADJUDGED AND DECREED as follows: 


I 
[Jurisdiction] 


That the Court has jurisdiction of the 
subject-matter and of all parties hereto; that 
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the complaint states a cause of action against 
the defendants under the Act of Congress of 
July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful 
Restraints and Monopolies” and the acts 
amendatory thereof and supplemental thereto. 


II 
(“Fertilizer Nitrogen” Defined] 


The term “Fertilizer Nitrogen” as used 
herein shall mean nitrogen chemically com- 
bined with other elements in substances in- 
tended for use as agricultural fertilizer 
whether alone or: in admixture with other 
materials, 

HII 


[Activities Enjoined] 


The defendant Imperial Chemical Industries 
(New York) Ltd., its successors, subsidiaries, 
officers or employees, or any of them, be and 
they hereby are enjoined and restrained from 
agreeing, combining or conspiring (a) with 
any mixed fertilizer manufacturer or dealer 
in or by any agency or resale price main- 
tenance contract or agreement to fix, deter- 
mine, maintain, or adhere to prices to be 
charged in the sale of fertilizer nitrogen and 
(b) with any producer or distributor of nitrate 
of soda, ammonium sulphate or synthetic 
ammonia solutions, or with any producer or 
distributor of any other fertilizer nitrogen: 


[Price Fixing] 


1. To fix, determine, maintain or adhere to 
prices to be charged in the sale of fertilizer 
nitrogen by them to others; 

2. To fix, determine, maintain or adhere to 
prices to be charged in the sale of any par- 


ticular fertilizer nitrogen product by them to' 


others in terms of the relationship of such prices 
to the prices of any other Nitrogen products; 


[Restraining Shipments and Sales] 


3. To prevent and restrain the shipment and 
sale to, into, or from the United States and its 
territories and possessions of fertilizer nitrogen, 
except in connection with the prosecution of any 
legal proceedings against importation or expor- 
tation for violation of the laws of the United 
States; . 

[Exchanging Information] 


4. To exchange information as to prices to be 
charged for fertilizer nitrogen sold by them to 
others other than where such information is 
published to the general trade; 

5. To exchange information as to production, 
sales, shipments, inventories, future imports of 
fertilizer nitrogen, or private figures as to im- 
portation or exportation of fertilizer nitrogen, 
other than where such information is published 
to the general trade. 


[Lawful Activities Excepted] 


Nothing contained in the numbered sub- 
paragraphs (1) to (5), inclusive, of this para- 


graph III shall be deemed to prohibit the 
operation of any existing or future sales 
agency otherwise lawful when the operations 
thereunder do not involve any arrangements, 
agreements, or understandings, between the 
agent and the principal concerning sales or 
other disposition by the agent of products 
or commodities belonging to the agent or 
anyone other than the principal, and pro- 
vided further that such principal is not in 
the particular transaction acting as an agent 
for any other manufacturer of fertilizer 
nitrogen, nor shall the numbered subpara- 
graphs (1) to (5) prohibit the purchase or 
sale of fertilizer nitrogen, otherwise lawful, 
by defendant Imperial Chemical Industries 
(New York) Ltd., its successors, subsidiaries, 
officers or employees, from or to any pro- 
ducer or distributor of fertilizer nitrogen. 


IV 
[Information to Be Furnished Government] 


The defendant Imperial Chemical Industries 
(New York) Ltd., its successors, subsidiaries, 
officers and employees, are hereby ordered 
to advise and inform and to give full in- 
formation to the Attorney General of the 
United States or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division of 
the happening of any of the events and full 
data concerning any agreement, combina- 
tion or cartel mentioned herein: 

(1) If the said Imperial Chemical In- 
dustries (New York) Ltd., or any of its 
parents or subsidiaries should enter into any 
agreement, combination or cartel with any 
one or more other producers or distributors 
of fertilizer nitrogen, the effect or operation 
of which-would result in a violation of any of 
the provisions of Paragraph III hereof. 

(2) If any agreement, combination or cartel, 
to which Imperial Chemical Industries (New 
York) Ltd., or any of its parents or sub- 
sidiaries and any one or more other producers 
or distributors of fertilizer nitrogen are parties, 
should become operative in such a way as 
to result in a violation of any of the provi- 
sions of Paragraph III hereof. 


The failure of the Attorney General of the 
United States or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division to 
take any action following the receipt of any 
advice or information from Imperial Chemical 
Industries (New York) Ltd., pursuant to 
Paragraph IV shall not be construed as an 
approval of the matters and things so ad- 
vised or informed, and shall not operate as 
a bar to any action or proceeding, civil or 
criminal, which may later be brought pur- 
suant to any law of the United States based 
on the matters and things so advised and 
informed. 
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[Examination of Records to Secure construction or carrying out of this decree, 

Compliance] for the modification or termination of any | 
of the provisions thereof for the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant vil 
Attorney General and on reasonable notice [Agreements with National Defense Agencies] 
to the defendant made to the principal office 
of the defendant, be permitted, subject to 
any legally recognized privilege (1) access, 
during the office hours of the defendant, to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possessiOn or under the control 
of the defendant, relating to any matters 
contained in this decree (2) subject to the 
reasonable convenience of the defendant and 
without restraint or interference from them, 
to interview officers or employees of the de- 
fendant, who may have counsel present, re- 
garding any such matters, and (3) the 
defendant, on such request, shall submit such 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United States 
to the General Counsel of the Office of Pro- 
duction Management, dated April 29, 1941 
(a copy of which is attached hereto as Exhibit 
“A” *) or with any amendment or amplifica- 
tions thereof by the Attorney General, or in 
accordance with any arrangement of similar 
character between the Attorney General and 
any National Defense Agency in effect at 
reports in respect of any such matters as the time, provided such letter or arrange- 
may from time to time be reasonably neces- ™ent has not at the time of such action been 
sary for the proper enforcement of this Withdrawn or cancelled with respect thereto. 


decree: provided, however, that information 


obtained by the means permitted in this para- VIIt 

graph shall not be divulged by any repre- ars : 

sentative of the Department of Justice to ; Mang i (Ae cs sl Bee . 

any person other than a duly authorized This decree shall have no effect with re- 


representative of the Department of Justice spect to operations or activities outside the 
except in the course of legal proceedings.for United States, its territories and the Dis- 
the purpose of securing compliance with this trict of Columbia not violative of the Anti- 
decree in which the United States is a party trust laws or to operations and activities 


or as otherwise required by law. within the United States, its territories and 
the District of Columbia relating exclusively 
VI to acts and operations outside the United 


. Fras States, its territories and the District of 
[Retention of Jurisdiction] Columbia not violative of the Antitrust laws, 
Jurisdiction of this cause is retained for or to operations and activities, wherever per- 
the purpose of énabling any of the parties formed, authorized or permitted by the Act 
to this decree to applv to the Court at any of Congress of April 10, 1918, commonly 
time for such further orders and directions called the Webb-Pomerene Act, or by acts 
as may be necessary or appropriate for the amendatory thereof. 1 


[f 56,212] ‘United States of America v. Wholesale Waste Paper Company, et al. 


United States District Court for the Eastern District of Michigan, Southern Division. 
Civil Action No. 3234. February 20, 1942. 


_ Ina proceeding under the Sherman Anti-Trust Act, a consent decree was entered under 
which various wholesalers and a labor union were restrained from combining and conspiring 
to restrain trade in waste paper. Among the activities prohibited were price fixing and 
allocating contracts; buying and selling through a common agent;-restricting sales, pur- 
chases and shipments; fixing terms and conditions of purchases; preventing the procure- 
ment of union labor; precluding labor agreements; discriminating as to the terms and 
conditions on which business could be transacted; spying on waste paper dealers to find 
out business affiliations; circulating lists of union employers; blacklisting mills and whole- 
salers; withholding union labor; and intimidating and coercing producers,and wholesalers 
from dealing with any person, partnership or corporation. = 


* [Exhibit “A” is reproduced at {| 56,150 in the 
ee a U. 8. v. Alba Pharmaceutical Co., Inc., 
et al. 
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Thorman Arnold, Assistant Attorney General, John C. Lehr, U. S. Att Detroi 
Mich., Daniel Britt, Special Assistant to the Attorney General. Lyle L orney, Detroit, 
Richard B. O'Donnel, Special Attorneys, for plaintiff, y , Lyle L. Jones, Jr., and 


George S. Fitzgerald and David A. Wolff, both of Detroit, Mich., for defendants. 


Before O’Brien, District Judge. 


Final Decree 


The complainant, United States of America, 
having filed its complaint on Feb. 19, 1942, 
all the defendants having appeared and 
severally filed their answers to such com- 
plaint denying the substantive allegations 
thereof; all parties hereto by their respective 
attorneys herein having severally corisented 
to the entry of this final decree herein with- 
out trial or adjudication of any issue of fact 
or law herein and without admission by any 
party in respect of any such issue; 

Now, THEREFORE, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it.is 
hereby 


ORDERED, ADJUDGED AND DECREED, as fol- 
lows: : 
[Jurisdiction] 

_ 1. That the Court has jurisdiction of the 
subject matter and of all parties hereto, and 
that the complaint states a cause of action 
against the defendants under the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce Against Un- 
lawful Restraints and Monopolies” and acts 
amendatory thereof and supplemental thereto. 


[Activities of Wholesalers Enjoined] 


2. That each of the defendant wholesalers, 
their directors, oficers, employees and agents, 
and all persons acting under, through, or for 
them, or any of them, be and they hereby 
are perpetually enjoined and restrained from 
agreeing, combining, or conspiring among 
themselves or with others, including any 
mill, wholesalers, dealer, peddler, labor union 
and officer or agent thereof: 


[Fixing Prices] 
(a) To establish, fix, or maintain prices for 
waste paper or for any other commodity; 


[Allocating Contracts] 


(b) To allocate among themselves or any one, 
contracts for the purchase or sale of waste 
paper. or orders, sales, customers, or trade 
areas ; 

[Restraining Sales and Purchases] 

(c) To restrain mills, wholesalers, dealers, 
peddlers, or any one from buying or selling 
waste paper; 


[Purchasing and Selling Through Common 
Agent] 


(d) To use or establish any organization as 
a common agent for any two or more whole- 


salers for the purpose of buying or selling waste 
paper; 
[Discrimination] 

(e) To refuse to do business with or threaten 
to refuse to do business with any mill, whole- 
saler, dealer, or peddler, or to otherwise dis- 
criminate against or to threaten to discriminate 
against any mill, wholesaler, dealer or peddler; 


[Coercion] 


(f) To restrain, restrict, or prevent, or to 
threaten to restrain, restrict, or prevent the 
purchase or sale of waste paper by, from, or to 
any mill or wholesaler, or otherwise to coerce 
any mill or wholesaler; 


[Restraining Procurement of Union Labor] 


(g) To prevent any person, partnership, or 
corporation. from securing union labor, or to 
discriminate against any person, partnership, or 
corporation in any of the terms of employment 
of labor, or to prescribe the terms upon which 
any competitor, mill, dealer or peddler may se- 
cure union labor. 


[Preventing Labor Agreements] 


(h) To prevent any labor union from nego- 
tiating a labor agreement directly with any 
one; 

[Hspionage] 


(i) To follow the equipment of any person, 
partnership, or corporation for the purpose of 
ascertaining with whom such person, partner- 
ship, or corporation is doing business, or to use 
any other methods designed to police or coerce 


» such person, partnership, or corporation; 


[Fixing Terms and Conditions of Purchase) 


(j) To fix the terms or conditions of purchase 
or sale of waste paper. 


[Other Activities of IVholesalers Prohibited] 


3. That defendant wholesalers, their direc- 
tors, officers, employees and agents, and each 
of them, be and they hereby are, perpetually 
enjoined and restrained from: 


[Restraining Purchases, Sales and Shipments] 


(a) Restraining, restricting, or preventing, or 
threatening to restrain, restrict, or prevent the 
purchase, sale, or shipment of waste paper by. 
from, or to any mill or wholesaler, or otherwise 
coercing any mill or wholesaler; 


[Preventing Labor Agreements] 

(b) Preventing or attempting to prevent anx 
labor union from negotiating a labor agreement 
with any one; : 

[Restraining Procurement of Union Labor} 


(c) Preventing any person, partnership, or 
corporation from securing union labor; 
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[Discriminating as to Business Transactions] 


(a) Refusing to do business with any mill, 
dealer, peddler or other person or discriminating 
as to terms on which business will be transacted 
with such mill, dealer, peddler or other person 
where the purpose or effect of such refusal or 
discrimination is to cause such mill, dealer, 
peddler or other person not to do business with 
any other wholesaler or wholesalers, 


[Espionage] 

(e) Following the equipment of any person, 
partnership, or corporation for the purpose of 
ascertaining with whom such person, partner- 
ship, or corporation is doing business, or using 
any other methods designed to police or coerce 
such person, partnership, or corporation. 


[Activities of Labor Union Enjoined] 


4. That the defendant union,-its officers, 
agents, and employees, including the defend- 
ant union officers, and each of them, be and 
they hereby are, perpetually enjoined and 
restrained from agreeing, combining, or con- 
spiring with any mill, wholesaler, dealer, or 
peddler; : 
[Distributing Union Lists] 

(a) To circulate or distribute to mills, whole- 
salers. dealers, or peddlers. a list or lists con- 
taining names of mills or wholesalers under 
agreement with said union for the purpose of 
influencing such mills, wholesalers, dealers, or 
peddlers to do business only with mills or 
wholesalers whose names are included on such 


list or lists, or to give preference to such mills. 


or wholesalers; 


[Withholding Union Labor] 


(b) To withhold or threaten to withhold labor 
from any person, partnership, or corporation; 


[Intimidation] 
(c) To intimidate or threaten to intimidate 
any mill or wholesaler from dealing with any 
person, partnership, or corporation; 


[Blacklisting] 
(a) To blacklist any mill or wholesaler; 


(Prescribing Terms and Conditions] 


(e) To require conditions and terms of any 
other wholesaler, mill, dealer, or peddler; 


[Restricting Sales Purchases and Shipments] 

(4) To restrict, restrain, or prevent the sale, 
purchase, or shipment of waste paper, by, 
from, or to any person, partnership, or corpora- 
tion; 

[Espionage] 

(g) To follow the equipment of any person, 
partnership, or corporation for the purpose of 
ascertaining with whom such person, partner- 
ship, or corporation is doing business. 


{Other Union Activitics Prohibited] 


5. That the defendant union, its officers, 
agents, and employees, including defendant 
union officers, be, and they hereby are, per- 
petually enjoined and restrained from: 
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[Restricting Trade in Waste Paper] 

(a) Formulating, participating in, furthering, . 
or maintaining any plan, program, or scheme 
for the purpose of restricting trade and com- 
merce in waste paper, or any portion thereof, 
to any predetermined mill, wholesaler, dealer or 
peddler, or to any predetermined group of mills, 
wholesalers, dealers or peddlers, or for the pur- 
pose of creating or maintaining any monopoly 
of such trade and commerce, or any portion 
thereof, by any predetermined mill, wholesaler, 
dealer or peddler or any predetermined group 
of mills, wholesalers. dealers, or peddlers; 

(b) Restricting, interfering with, or prevent- 
ing, directly or indirectly, the commerce of any 
person, partnership, or corporation, which is 
willing and able to execute a written agreement 
with defendant union and to comply with de- 
fendant union’s requirements; 

(ec) Imposing discriminatory terms or refusing 
to offer terms, for the purpose of restricting, 
interfering with, or preventing the operation of 
any person, partnership, or corporation; 


[Price Fixing and Allocating Trade] 

(d) Establishing, fixing, or maintaining prices 
for waste paper, or allocating trade and com- 
merce in waste paper, or orders, sales customers 
or trade areas for waste paper. 


[Dissolution of Company Ordered] 


6. That the defendant wholesalers, their 
directors, officers, employees and agents, and 
each of them, and all persons acting under, 
through, or for them, or any of them, be, 
and they hereby are ordered to divest them- 
selves of all right, title, and interest in Whole- 
sale Waste Paper Company and forthwith 
to take such steps as may be necessary to dis- 
solve said Wholesale Waste Paper Company. 


“<~ [Parties Bound by Decree] 


7. That the terms of this decree shall be 
binding upon, and shall extend to each and 
every one of the successors in interest of any 
and all of the defendants herein, and to any 
and all corporations, partnerships, associa- 
tions, and individuals who may acquire the 
ownership or control, directly or indirectly, 
of the property, business, and assets of the 
defendants, or any of them, or of the Union, 
whether by purchase, merger, consolidation, 
reorganization, or otherwise. 


[Examination of Records to Secure 
Compliance] 


8. For the purpose of securing compliance 
with this decree, duly authorized representa- 
tives of the Department of Justice shall, on 
written request of the Attorney General or 
an Assistant Attorney General and on rea- 
sonable notice to the defendants be permitted 
(1) access, during the office hours of the 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda and other records 
and documents in the possession or under 
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the control of the defendants, relating to any 
matters contained in this decree, (2) without 
restraint or interference from the defend- 
ants, to interview officérs or employees of 
the defendants, who may have counsel present, ’ 
regarding any such matters, and (3) the de- 
fendants, on such request, shall submit such 
reports in respect of any such matters as 
may from time to time be reasonably neces- 
sary for the proper enforcement of this 
decree; provided, however, that information 
obtained by the means permitted in this para- 
graph shall not be divulged by any repre- 
sentative of the Department .of Justice to any 
person other than a duly authorized repre- 
sentative of the Department of Justice except 
in the course of legal proceedings for the 
purpose of securing compliance with this 


decree in which the United States is a party 
or as otherwise required by law. 


[Retention of Jurisdiction] 

9. Jurisdiction of this cause is retained 
for the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and diréctions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


[Effective Date of Decree] 


10. That this decree shall become effective 
upon date of entry hereof. 


[56,213] Opinion of the Attorney General of California. 
Addressed to the District Attorney, Sacramento County, April 8, 1942. 1-NS 4217. 


_A coffee firm’s loan of a coffee urn to customers using its coffee does not violate the 
California Unfair Practices Act unless it could be alleged and proved that the furnishing 
of the coffee urn was done with intent to injure competitors and destroy competition. 


[Question] 


I have your letter of March 31, 1942, 
reading as follows: 

“Would you favor me with your opinion as to 
whether or not the following facts constitute a 
violation of the Unfair Practice Act, being Act 
8781 Deering General Laws or any other of the 
Fair Trade Acts: 


“A coffee firm, in order to induce restaurants, 
hotels, etc., to use their coffee, provide the pur- 
chaser with a coffee urn. It is my understand- 
ing that the purchaser of the coffee is allowed 
the use of the urn until such time as he discon- 
tinues to use that particular brand of coffee. 
The urn is not given to the purchaser of the 
coffee but is merely loaned to him while he con- 
tinues to use the coffee.’ 


[Statutory Provisions] 


The Unfair Practices Act has been codi- 
fied and is now contained in sections 17000, 
et seq. of the Business and Professions Code 
(Chap. 526, Stats. 1941). Section 17043 of 
said Code provides as follows: 

It is unlawful for any person engaged in 
business within this State to sell any article or 
product at less than the cost thereof to such 
vendor, or to give away any article or product, 
for the purpose of injuring competitors or de 
stroying competition. (Italics ours.) 


Section 17071 reads as follows: 

In all actions brought under this chapter 
proof of one or more acts of selling or giving 
away any article or product below cost or at 
discriminatory prices, together with proof of 


the injurious effect of such acts, is presumptive 
evidence of the purpose or intent to injure com- 
petitors or destroy competition. 


That provision was formerly contained in 
section 5 of the Act. 


[Court Dectstons in Point] 


In Balzer v. Caler, 11 Cal. (2d) 663, the 
Court held in substance that sales below 
cost (which we assume would include giving 
away an article or service) are prohibited 


_only when engaged in with intent to injure 


competitors and destroy competition, a fact 
which must be alleged and proved. It was 
further held in that case that the only com- 
petent evidence on the issue as to whether 
the defendant had such intent rebutted the 
presumption mentioned in section 5 (now 
17071). See also Wholesale Tobacco Deal- 
ers, etc. v. National Candy and Tobacco Co. 
11 Cal. (2d) 634. 


[Ruling] 


In our opinion the facts set forth by you 
would not constitute a violation of the Act 
unless it could be alleged and proved that 
the furnishing of a coffee urn was done with 
intent to injure competitors and destroy 
competition. 

In closing may I call your attention to the 
rule of this office which requires district 
attorneys in requesting opinions to set forth 
their own views and citation to applicable 
authorities, if any. 
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[] 56,214] ‘Chrysler Corporation, De Soto Motor Corporation, Plymouth Motor Cor- 
poration, Dodge Brothers Corporation and Chrysler Sales Corporation v. United States 
of America. 


Supreme Géurt of the United. States. No. 1036. October Term, 1941. June 1. 1942. 


On appeal from the District Court of the United States for the Northern District 
of Indiana. 

In a civil proceeding under the Sherman Act by the Government, a consent decree 
was entered by a U. S. District Court restraining an automobile marfufacturer and its 
affiliated finance company from combining to restrain trade and commerce in the whole- 
sale and retail sale and financing of automobiles. A provision in the decree prohibiting the 
automobile manufacturer from’ affiliating with the finance company was made contingent 
upon the Government’s obtaining a final decree before a certain date requiring a competing 
automobile manufacturer to divest itself of all ownership and control of a finance company 
with which it was affiliated. Upon motion of the Government and over objections of the 
defendants, the District Court, under its reservation of jurisdiction to modify the decree, 
extended the contingency date, upon which the bar against affiliation was premised, in 
order to give the Government additional time to secure a decree against the competing 
manufacturer, finding as a matter of law that the purpose and intent of the decree would 
be best carried out if the automobile manufacturer were given an opportunity at’a future 
time to propose a plan for a finance company, and to make a showing that such a plan was 
necessary to prevent it from being put at a competitive disadvantage during the pendency 
of the civil litigation against the competing manufacturer. Held, that the District Court’s 
extension of the bar against affiliation ‘did not amount to an abuse of its power to modify 
the decree in the absence of a showing by the manufacturer that the extension placed it at. 
a competitive disadvantage, such opportunity being specifically granted by the Court in 
extending the date of the contingency provision. - 


The test to be applied in determining whether a Federal District Court abused its 
reserved power to modify a consent decree is whether the modification serves to effectuate 
or to thwart the basic purpose of the decree. : 


Nicholas Kelley, William Stanley, William D. Donnelly, T. R. Iserman, Parker, 
Crabill, Crumpacker, May, Carlisle & Beamer, and Larkin, Rathbone & Perry, for appellants. 
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Albert Baldridge, Charles Fahy, Solicitor General, Thurman Arnold, Assistant At- 
torney General, and Charles H. Weston, Special Assistant to the Attorney General, for 


appellee. 


Mr. Justice Byrnes delivered the opinion 
of the Court. 


[Indictments o Automobile Manufacturers 
and Finance Companies] 


On May 27, 1938, an indictment was re- 
turned against appellants (referred to here- 
after as Chrysler) and Commercial Credit 
Company and certain subsidiaries of the 
latter in the District Court forthe Northern 
District of Indiana. Two similar indictments 
were returned on the same day, one against 
Ford Motor Company and certain finance 
companies afhliated with it and the other 
against General Motors Corporation and 
General Motors Acceptance Corporation its 
subsidiary. The gist of each of these indict- 
ments was that the automobile manufacturer 
had combined and conspired with its affiliated 
finance company or companies to restrain 
trade and commerce in the wholesale and 
retail sale and financing of its automobiles, 
in violation of the Sherman Act.* 


[Entry of Consent Decrees] 


During the ensuing months Chrysler and 
Ford reached an agreement with the gov- 
ernment that the indictments against them 
would be quashed and consent decrees en- 
tered. Consequently, on November 7, 1938 
bills of equity were filed against Chrysler 
and Ford praying for injunctions against the 
acts complained of. Answers were filed’ and 
on November 15, 1938 the consent decrees 
were entered. 


[Provision of Chrysler Decree] 


The lengthy decree against Chrysler need 
not be described in detail.* Paragraph 6 
imposed numerous specific restraints upon 
discriminatory practices by Chrysler in favor 
of Commercial Credit Company. Paragraph 
7 imposed correlative restraints upon Com- 
mercial Credit Company in its dealings with 
Chrysler. Paragraph 12A contained alterna- 
tive provisions depending upon the outcome 
of the then still pending criminal proceed- 
ings against General Motors. It provided: 
(1) that if those proceedings should not re- 
sult in conviction every provision of this 
consent decree against Chrysler should be 
suspended until such time as a substantially 
identical decree should be obtained against 
General Motors; or (2) that upon corivic- 
tion of General Motors in the criminal pro- 
ceedings or upon the entry of a decree in 


126 Stat. 209,15 U. S.C. $1. 
2Chrysler’s answer included an allegation 
that it had completely terminated its affiliation 


-a civil action against General Motors or 
upon January 1, 1940—whichever should oc- 
cur first—Chrysler should be free of all re- 
straints imposed by paragraph 6 to the extent 
that substantially identical restraints had not 
been imposed upon General Motors by the 
verdict of guilty or by the civil decree and. 
until such restraints were imposed. 


[Provision of Decree in Issue] 


The question before us concerns paragraph. 
12, which is separate and distinct from par- 
agraph 12A. Paragraph 12 forbade Chrysler 
to “make any loan to or purchase the secu- 
rities of’ Commercial Credit Company or 
any other credit company. It then provided: 

It is an express condition of this decree that 
notwithstanding the provisions of the preceding 
paragraph of this paragraph 12 and of any 
other provisions of this decree, if an effective 
final order or decree not subject to further 
review shall not have been entered on or before 
January 1, 1941, requiring General Motors Cor- 
poration permanently. to divest itself of all 
ownership and control of General Motors Ac- 
ceptance Corporation and of all interest therein, 
then and in the event, nothing in this decree 
shall preclude the manufacturer [Chrysler] 
from acquiring and retaining ownership of 
and/or control over or interest in any finance 
company, or from dealing with such finance 
company and with the dealers in the manner 
provided in this decree or in any order or modi- 
fication or suspension thereof entered pursuant 
to paragraph 12A .. . [emphasis added]. 


Affiliation between Chrysler and Commercial 
Credit Company or another finance com- 
pany was thus singled out for special treat- 
ment in paragraph 12. The various restraints 
imposed by paragraphs 6 and 7 were subject 
to termination upon the contingencies de- 
scribed in paragraph 12A, but the prohibition 
against affiliation was subject to expiration 
upon the distinct and different contingency 
described in paragraph 12, viz., the entry of 
“an effective final order or decree not sub- 
ject to further review . . on or before 
January 1, 1941, requiring General Motors 
Corporation permanently to divest itself of 
all ownership and control of General Motors 
Acceptance Corporation and of all interest 
therein ore 


[Retention of Jurisdiction for Modification] 


Jurisdiction of the cause was retained by 
the District Court, in paragraph 14, for the 
purpose of enabling the parties to apply at 


with Commercial Credit Company by February, 


1938. 
3The consent decree against Ford is sub- 


stantially the same. 
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any time “for such further orders and direc- 
tions as may be necessary or appropriate in 
relation to the construction of or carrying 
out of this decree” or “for the modification 
thereof”. 


[Result of Criminal Action Against 
General Motors] 


The criminal proceedings against Genera] 
Motors resulted in conviction of the corpora- 
tion on November 17, 1939. 121 F. 2d 376. 
General Motors appealed to the Circuit Court 
of Appeals for the Seventh Circuit. On May 
1, 1941 that Court affirmed the conviction 
and on July 2, 1941 denied rehearing. A 
petition for certiorari was denied on Oc- 
tober 13, 1941 (314 U. S. 618). A petition 
for rehearing was denied on November 10, 
1941. 314 U. S. 402. 


[Civil Proceedings Against General Motors] 


Meantime, a civil suit for an injunction 
had been instituted by the government against 
General Motors on October 4, 1940 in the 
District Court for the Northern District of 
Illinois. On October 26, 1940 the govern- 
ment agreed to an extension of time to answer 
to January 20, 1941. This extension of time 
rendered it impossible for the government 
to obtain “‘an effective final order or decree” 


against General Motors before January 1, . 


1941, as required by paragraph 12 of the 
consent decree against Chrysler. According- 
ly, on December 17, 1940, the government 
filed a motion in the District Court in In- 
diana asking that paragraph 12 of the con- 
sent decree against Chrysler be modified by 
substituting “January 1, 1942” for “January 
1, 1941”. Chiveler opposed this motion, but 
on December 21, 1940 an order was entered 
changing the date as requested. Chrysler 
appealed to this Court from the order of 
modification, but the appeal was dismissed 
on December 8, 1941 for want of a quorum 
of Justices qualified to sit (314 U. S. 583) and 
on January 5, 1942 rehearing was denied. 
3147U2Su7133 

Pursuant to additional stipulations between 
the government and General Motors the 
time to answer the government’s complaint 
in the civil suit in the Illinois District Court 
was successively extended to January 27, 
1941, to May 1, 1941, to June 15, 1941, and 
to June 21, 1941. On the latter date, the 
government filed an amended complaint. 
By agreement the time in which to answer 
this amended complaint was extended to 
July 15, 1941. General Motors then sought 
a further extension of time to answer the 
amended complaint, urging that the civil suit 
should be postponed pending a final deter- 
mination of the criminal case and that it was 
about to petition for a writ of certiorari in 
the criminal case. The government refused 
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to agree to an extension, stating that any 
further delay might prejudice the govern- 
ment in connection with its consent decree 
against Chrysler. The District Court never- 
theless entered an order for an indefinite ex- 
tension of the time in which General Motors 
might answer the amended complaint. On 
December 1, 1941 the government moved 
the District Court to set a day certain by 
which General Motors would be required to 
answer and otherwise plead. In the motion 
and in an accompanying affidavit the gov- 
ernment explained the connection between 
the consent decree against Chrysler and the 
civil suit against General Motors. After a 
hearing on the motion the District Court set 
January 15, 1942 as the date by which Gen- 
eral Motors would be required to answer. 


[Basis for Modification of Consent Decree} 


The date fixed by the last mentioned or- 
der of the District Court in Illinois in the 
suit against General Motors created further 
difficulty with respect to the consent decree 
in the Chrysler case in the District Court 
of Indiana. It had now become impossible 
for the government to obtain “an effective 
final order or decree” against General Motors, 
within the meaning of paragraph 12 of the 
Chrysler consent decree, prior to January 
1, 1942. On December 22, 1941, therefore, 
the government moved the District Court in 
Indiana for a second modification of para- 
graph 12 of the Chrysler consent decree by 
substituting “January 1, 1943” for “January 
1, 1942”. In its answer Chrysler opposed 
the modification. The government offered 
in evidence a transcript of the proceedings in 
the civil suit against General Motors. Hear- 
ing on the motion was continued to Feb- 
ruary 16, 1942. On that date no additional 
evidence was introduced,-but argument of 
counsel was heard. 

[Findings of District Court Upon Modification 
of Decree] 


The District Court thereupon made the 
following findings of fact: (a) that the Dis- 
trict Court had specifically retained jurisdic- 
tion to modify the consent decree; (b) that 
paragraph 12 was “framed upon the basis 
that the ultimate rights of the parties there- 
under should be determined by the govern- 
ment’s civil anti-trust proceedings against 
General Motors Corporation and affiliated 
companies”; (c) that “time was not of the 
essence with respect to lapse of the bar 
against affiliation [between Chrysler and 
Commercial Credit Company or any other 
finance company]”; (d) “that to safeguard 
defendants against undue delay in such pro- 
ceedings the decree provided for suspension 
of certain of its prohibitions in the event 
convictions were not obtained in the crimin- 
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al case against General Motors Corporation 
by January 1, 1940”; (e) “that the decree 
provided for a termination of the bar against 
affiliation, if the civil proceedings against 
General Motors Corporation were not suc- 
cessfully concluded by a-court of last resort 
by January 1, 1941”; (f) that a conviction 
had been obtained in the criminal proceed- 
ings against General Motors on November 
17, 1939; (g) “that the government has pro- 
ceeded diligently and expeditiously in its 
suit to divorce General Motors Acceptance 
Corporation from General Motors Corpora- 
tion”; and (h) “that further extension of 
the bar against affiliation will not impose a 
serious burden upon defendants”. It then 
concluded as a matter of law “that the pur-. 
pose and intent of the decree will be carried 
out if Chrysler is given the opportunity at 
any future time to propose a plan for the 
acquisition of a finance company, and to 
make a showing that such plan is necessary 
to prevent Chrysler Corporation from being 
put at a competitive disadvantage during the 
pendency of complainant’s civil litigation 
against General Motors Corporation et al.” 


[Modification of Decree] 


Upon the basis of these findings and con- 
clusions, the District Court entered an order 
modifying paragraph 12 by changing the 
date to January 1, 1943, in compliance with 
the government’s motion. The case is before 
us on direct appeal from this order. 15 U. 
S? Gr$ 292 28°U), SGs'§:345: 


[Question] 


It is clear that under paragraph 14 of the 
original decree the District Court had juris- 
diction to modify it. The question is whether 
the change in date in paragraph 12 amounted 
to an abuse of this power to modify. We 
think that the test to be applied in answer- 
ing this question is whether the change 
served to effectuate or to thwart the basic 
purpose of the original consent decree. United 
States v. Swift & Co., 286 U. S. 106. 


[Purpose of Time Limitation in Decree] 


The text of the decree itself plainly re- 
veals the nature of that purpose. It was, as 
stated in the District Court’s findings, “that 
the ultimate rights of the parties thereunder 
should be determined by the government’s 
civil antitrust proceedings against General 
Motors and affiliated companies.” The time 
limitation was inserted to protect Chrysler 
from being placed at a competitive disad- 
vantage in the event that the government 
unduly delayed the initiation and prosecu- 
tion of the General Motors injunctive pro- 


4See the order of January 21, 1942 of the Di- 
rector of Priorities of the Office of Production 


ceedings. The District Court found “that the 
government has proceeded diligently and 
expeditiously in its suit to divorce General 
Motors Acceptance Corporation from Gen- 
eral Motors Corporation.” There is room 
for argument that this statement is markedly 
generous to the government, inasmuch as 
the civil suit against General Motors was not 
instituted until almost two years after the 
entry of the consent decree and only three 
nionths prior to the limiting date in para- 
graph 12. But the finding is supported by 
several circumstances: the extended course 
of the appeals in the criminal proceedings 


“ against General Motors, for which the gov- 


ernment was not responsible; the obvious 
bedring of the results in that litigation upon 
the method of handling the civil litigation 
with General Motors; and the ruling of the 
District Court in Illinois in July, 1941 in the 
General Motors civil action indefinitely ex- 
tending the time to answer despite the gov- 
ernments objection, presumably to await the 
final disposition of the criminal case. In view 
of these considerations the finding of the’ 
court below was not unreasonable and we 
do not think that the government lost its 
right to seek a modification of the decree. 


[No Showing of Competitive Disadvantage 
by Defendants] 


The controlling factor thus becomes 
whether the extension of the ban on afhlia- 
tion contained in paragraph 12 places Chrys- 
ler at a competitive disadvantage. Chrysler 
made no showing to that effect in the District 
Court. The order of December 21, 1941 
set the hearing for February 16, 1942 with 
the explanation that Chrysler had “requested 
a continuance in order to produce further 
evidence”. But on February 16 no evidence 
was forthcoming. The record therefore re- 
veals that Chrysler terminated its affiliation 
with Commercial Credit in 1938 before the 
consent decree was entered and does not 
reveal that it has since asserted any desire 
or intention to affiliate with Commercial 
Credit or with any other finance company. 
Moreover, we cannot be blind to the fact 
that. the complete cessation of the manu- 
facture of new automobiles and light trucks 
has drastically minimized the significance of 
the competitive factor. Consequently there 
is no warrant for disturbing the finding of 
the court below “that further extension of 
the bar against affiliation will not impose a 
serious burden upon defendants.” If Chrys- 
ler desires to affiliate with a finance company 
and feels that its inability to do so places 
it at.a disadvantage with its competitors, 
it should make such a showing to the Dis- 
trict Court. That court expressly declared 


Management. F. R. Docs. 41-636, 42-637, 7 F. R. 
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that Chrysler was free at any time to propose 
a plan for affiliation and to demonstrate that 
such a plan is necessary to avoid unfairness. 


A firmed. 


‘Mr. Justice Roserts, Mr. Justice MURPHY 
and Mr. Justice JAcKson took no part in the 
consideration or decision of this case. 


[Dissenting O pinion] 


Mr. Justice FRANKFURTER, dissenting. 

In the spring of 1938 the Government insti- 
tuted criminal proceedings against the three 
leading automobile manufacturers, Chrysler, 
Ford, and General Motors. For present pur- 
poses Ford may be disregarded. Each in- 
dictment charged violation of the-Sherman 
Law arising out of the manufacturer’s afflia- 
tion with a finance company and its employ- 
ment of certain trade practices. Chrysler was 
prepared to consent to a decree prohibiting 
it from affiliation with any finance company, 


in addition to its acceptance of restraints- 


against alleged illegal trade practices, pro- 


vided, however, that the Government suc- . 


ceeded in obtaining similar relief against 
General Motors. The problem before the 
negotiators of the consent decree was, there- 
fore, that of determining how long Chrysler 
should remain subject to the resttaints im- 
posed by the decree while General Motors, 
contesting the claims of the Government, 
refused to come to terms with it and put it 
to its law. As the Government recognizes in 
its brief here, Chrysler was “entitled to pro- 
tection against undue delay in the prosecution 
of the proceedings against General Motors”. 
With respect to the prohibition against affli- 
ation, the problem was solved by providing 
in paragraph. 12 that if the Government 
should not have obtained a. final decree 


against General Motors by January 1; 1941, 
requiring General Motors to divest itself of 
all interest in its affiliated finance company, 
the prohibition against Chrysler would cease. 
This was made an “express condition” not- 
withstanding any other provisions in the 
decree.! Obviously, it was an essential fea- 
ture of the consent decree against Chrysler 
that the prohibition of affiliation with the 
finance company should result in this great 
competitive disadvantage only long enough 
to enable the Government to press its claim 
against General Motors to successful con- 
clusion with all reasonable. speed. The parties 
might have refrained from fixing any definite 
period, leaving the matter wholly for deter- 
mination in the future and by undefined 
standards of reasonableness. Instead, the 
Government chose to specify with particu- 
larity the length of the period—more than 
‘two.years—in which Chrysler would be re- 
quired to bear competitive hardships result- 
ivg from the lack of the same restraints 
upon General Motors. 

Considering the scope and nature of the 
decree, the interests, both public and pri- 
vate, with which -it was dealing, and its 
technical draftsmanship, there can be no 
doubt that the precise limits of paragraph 12 
were not casually or carelessly defined. Of 
course, the District Court had the power to 
modify the consent decree in order to effect- 
uate its. basic purposes. The fact that the 
decree embodied the agreement of the parties 
no more limited the power of the court than 
if it had been a contested decree. Swift & 
Co. v. United States, 276 U. S. 311; United. 
States v. Swift & Co., 286 U. S. 106, 114; 
United States v. Int. Harvester Co., 274 VU. S. 
693. The decree itself contains an express 
recognition of the court’s powers of modi- 


1 The full text of Paragraph 12 is as follows: 

“The Respondent Finance Company shall not 
pay to any automobile manufacturing company 
and the Manufacturer. shall not obtain from 
any finance company any money or other thing 
of value as a bonus or commission on account 
of retail time sales paper acquired by the 
finance company from dealers of the Manufac- 
turer. The Manufacturer shall not make any 
loan to or purchase the securities of Respondent 
Finance Company or any other finance com- 
pany, and if it shall pay any money to Respond- 
ent Finance Company or any other finance 
company with.the purpose or effect of inducing 
or enabling such finance company, to offer to 
the dealers of the Manufacturer a lower finance 
charge than it would offer in the absence’ of 
such payment, it shall offer in writing to make, 
and if such offer is accepted it shall make, pay- 
ment upon substantially similar bases, terms 
and conditions to every other finance company 
offering such. lower finance charge; provided, 
however, that nothing in this paragraph con- 
tained shall be construed to prohibit the 
Manufacturer from acquiring notes, bonds, com- 
mercial paper, or other evidence of indebtedness 
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of Respondent Finance Company or any other 
finance company in the open market. 

“It is an express condition of this-decree that 
notwithstanding the provisions of the preceding 
paragraph of this paragraph 12 and of any 
other provisions of this decree, if an effective 
final order or decree not subject to further 
review shall not have been entered on or before 
January 1, 1941, requiring General Motors Cor- 
poration permanently to divest itself of alt 
ownership and control of General Motors Ac- 
ceptance Corporation and of all interest therein, 
then and in that event, nothing in this decree 
shall preclude the Manufacturer from acquiring 
and retaining ownership of and/or control over 
or interest in any finance company, or from 
dealing with such finance company and with the 
dealers in the manner provided in this decree 
or in any order of modification or suspension 
thereof entered pursuant to paragraph 12a. The 
Court, upon application of the respondents or 
any of them, will eriter an order or decree to 
that effect at the foot. of this decree, and the 
right of any respondent herein to make the 
application and to obtain such order or decree 
is expressly conceded and granted;"’ 
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fication, but such a reservation plainly added 
nothing to the decree and substracted noth- 
ing from the significance of terms made an 
express condition of the imposed restraint. 
The burden was still, as it always is, on the 
moving party—and here it was the Govern- 
ment—to show that circumstances justified 
a change in such terms. In fact, on Decem- 
ber 17, 1940, within three weeks of the 
expiration of the restraint against Chrysler, 
the Government sought for an extension of 
that restraint for another year upon the 
grounds that the time “was by mistake of 
the parties underestimated.” The extension 
was opposed but granted by the District 
Court. An appeal was brought here but 
was dismissed on December 8, 1941, “for 
want of a quorum of Justices qualified to 
sit.” Chrysler Corporation v. Umted States, 
314 U. S. 583. A week later the present 
proceedings were begun for a further ex- 
tension. The effect of the modification sought 
by the Government and granted by the court 
below was to extend until January 1, 1943, 
the restrictions upon Chrysler’s freedom of 


action which were not imposed upon its 


principal rival. 

In order to justify a modification having 
such drastic business consequences, it was 
surely incumbent upon the Government to 
show that it had proceeded with all deliberate 
speed against General Motors. The record 
reveals that no such showing was made. 
The history of the litigation against General 
Motors proves that it could not have been 
made. Although the consent decree against 
Chrysler was entered on November 15, 1938, 
the trial in the criminal action against Gen- 
eral Motors was not begun until October 
9, 1939. This trial resulted in a conviction 
against General Motors on November 17, 


-1939. Since the trial judge did not instruct 


the jury that affiliation as such was unlawful, 
and indeed the contrary, the criminal pro- 
ceeding could no longer be claimed to con- 
trol the validity of the affiliation prohibited 
by paragraph 12 of the Chrysler decree. 
Consequently, it is irrelevant that the crim- 
inal proceedings against General Motors were 
not finally concluded until this Court denied 
certiorari on October 13, 1941. But, in any 
event, the contingencies of review of a crim- 
inal conviction do not justify holding in 
abeyance an equity suit even though it con- 
cerns a related issue, when the determination 
of that equity suit within a time certain, 
to wit, January 1, 1942, explicitly defined the 
duration of the restraint imposed upon Chrys- 
ler, The appeal of the criminal conviction 
against General Motors was at last disposed 
of in the Circuit Court of Appeals on May 
1, 1941. 121 F. 2d 376. But even then the 
Government did nothing to press the equity 
suit, indeed it promoted its further delay. 


It was not until October 4, 1940, that 
the Government brought a civil suit in equity 
against General Motors. This was almost 
two years after the entry of the decree 
against Chrysler, and perhaps more important, 
less than three months before the date upon 
which the bar against Chrysler was to be 
lifted. Here again the record contains: noth- 
ing to explain this period of inaction, when 
by the express terms of the decree, the duty 
of action was laid upon the Government.and 
the result of such action was of obvious 
business importance to the status of Chrys- 
ler under its decree. Nor does the record 
show that the Government undertook to 
prevent any untoward delays in the deter- 
mination of the General Motors civil suit. 
On the contrary, no less than six times. 
did the Government agree to extensions of 
the time within which General Motors should 
plead. On October 26, 1940, the Govern- 
ment acquiesced in an extension to Jan- 
uary 20, 1941; on January 16, 1941, in an 
extension to January 27, 1941; on January 
24, 1941, in an extension of more than three 
months, to May 1, 1941; on April 21, 1941, 
in a further extension to June 15, 1941; and 
on June 13, 1941, in an additional extension 
to June 21, 1941. On that date the Govern- 
ment filed an amended complaint, and on 
June 28, 1941, it agreed to a further exten- 
sion to July 15, 1941. On the latter date 
General Motors requested the court that it 
be given a further extension; the request re- 
cited the Government’s opposition to the 
motion because of its effect upon the Chrys- 
ler decree. The court nevertheless granted 
General Motors an indefinite extension. On 
November 29, 1941, the Government for the 
first time moved that General Motors be 
required to file an answer or other pleading. 
In response to this motion the court ordered 
that General Motors file a pleading by Jan- 
uary 15, 1942. 


This is the background of fact in the light 
of which the District Court was required to 
judge whether the Government was equitably 
entitled to impose upon Chrysler for a further 
period the curtailment of its freedom of 
action embodied in the consent decree. 
Relevant to its determination, also, was the 
fact that paragraph 12 provided only that 
if the Government. did not obtain a final 
order of divorcement against General Motors 
by January I, 1941, then nothing in the decree 
against Chrysler would prohibit the latter 
from afhliating with a finance company. 
Nothing in paragraph 12 gave, or even pur- 
ported to give, Chrysler any immunity from 
the anti-trust laws after January 1, 1941. 
Therefore, if the decree were not modified, 
it would not mean that the Government 
would be powerless to proceed against Chrysler 
if the latter resumed the activities forbid- 
den by the decree. The Government would 
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still be free to take any action it might have 
taken before Chrysler consented to the decree 
against it. . 

A court of equity is not just an umpire 
between two litigants. In a very special 
sense, the public interest is in its keeping 
as the conscience of the law. The circum- 
stance that one of the parties is the Gov- 
ernment does not in itself mean that the 
interest which it asserts defines and compre- 
hends the public interest which the court 
must vindicate. A modification of a decree 
requested by the Government is not tpso 
facto a modification warranted by considera- 
tions which control equity. Regard for the 
proper-administration of justice which makes 
determinations depend upon proof and not 
upon unsupported assertions of one of the liti- 
gants is a vital aspect of the public interest. 
The burden obviously rested upon the Govern- 
ment to show good cause for disregarding an 
express provision in a carefully framed decree, 
and extending to twice its original duration 
the period of restraint against Chrysler. So to 
enlarge the burden of the decree without 
any such showing by the Government is a 
one-sided restriction of Chrysler’s freedom 
of action, at least of its right to prove that 
the restricted action is innocent. Instead 
of exacting such proof from the Govern- 
ment, the District Court cast upon Chrysler 
the duty of showing that it would not be 


prejudiced if the fetters remained after the 
period fixed by the decree. He who seeks 
relief from equity has the burden of show- 
ing that he is entitled to it. It is unfair to 
cast upon Chrysler the burden of proving 
that it would not be harmed if the Govern- 
ment got what it wanted. As a practical 
business matter, Chrysler is not standing on 
an abstract right to devise means of financ- 
ing its sales simply because it is not ready 
today with arrangements for a financial cor- 
poration, and the war precludes them. Such 
arrangements cannot be devised overnight. 
It-may well take a year to get them under 
way. : 

Considering, on the one hand, the drastic 
economic disadvantage to which Chrysler 
is put in being subjected to the hazard of 
contempt proceedings if it takes any steps 
toward preparing for affiliation in the future, 
and, on the other hand, the failure of the 
Government to explain.the apparent lack of 
diligence in prosecuting. the proceedings 
against General Motors and to show that 
the modification was necessary to achieve 
the purposes of the consent decree, I am 
bound to conclude that the order of the 
District Court, unexplained by any opinion, 
was not within. the proper limits of its dis- 
cretion. : 

Mr. Justice REED joins in this dissent. 


[] 56,215] Truck Drivers’ Local No. 421, International Brotherhood of Teamsters, 
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Blakenship v. United States of America. Ear] Pfohl v. United States of America. 


United States Circuit Court of Appeal 
12,024.. May Term, 1942. May 22, 1942. 


s for the Eighth Circuit. Nos. 12,022, 12,023, 


Appeals from the District Court of the United States for the Northern District of Iowa. 
Where a labor union and its members act wholly by themselves or in conjunction with 


other labor groups, in the sphere and by methods recognized in the Clayton and the Norris- 
La Guardia Acts, to carry out the legitimate objects of such an organization, in improving 
or preserving the economic position of labor in industry and its employment relationships 
and conditions, they are not subject to prosecution under the Sherman Act merely because 
their acts may incidentally serve to affect and restrain trade or commerce. Where, how- 
ever, they undertake to act jointly with any non-labor group, whose object is to effect an 
illegal restraint of trade or commerce, and, as part of a cancerted plan or effort, they agree 
or undertake to do any act, whose purpose may reasonably be construed to be directly 
intended to assist such non-labor group in accomplishing its illegal purpose, even though 
the result may also be beneficial to the position of labor, they may become subject to the 
operation of the Sherman Act. Labor cannot seek to accomplish its legitimate objects 
through the illegal means of combining and conspiring with a non-labor group to fix or 
maintain prices on goods moving in interstate commerce without subjecting itself to the 
possibility of criminal prosecution under the provisions of the Sherman Act. 


Where in a criminal prosecution under the Sherman Act against a labor union the 
evidence is fairly and reasonably susceptible to the interpretation that an agreement or 
participative collaboration has existed for the purpose of directly assisting a non-labor 
group to accomplish an illegal restraint, such as fixing or maintaining prices, the facts of 
the situation, including the purpose or intent of the union and its members will ordinarily 
have to be submitted to a jury for its determination. 
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Where direct price-fixing or price maintenance agreements or conspiracies are in- 
volved, the amount of interstate or foreign trade involved is not material, since the Sher- 
man Act brands as illegal the character of the restraint not the amount of commerce 


affected. 


The “rule of reason” applied to general restraints upon competition in the production 
or distribution of articles moving in interstate commerce has no application where direct 


price-fixin agreements or conspiracies are involved. 


Such agreements or conspiracies, 


as to goods moving in interstate commerce, are cancers'upon the national economy, and 
courts will not admeasure the depth of their relative penetration in individual cases. 


A motion for a bill of particulars in a criminal case under the Sherman Act is ad- 
dressed to the. sound discretion of the trial court and, in the absence of some clear demon- 
stration of prejudice, its ruling on the motion will not be reviewed. , 


The proof of actual agency required against a labor union in a criminal case under 
the Sherman Act necessarily must be as strong or stronger than that required in a civil 


action under the statute for damages. 


. In a criminal action against the operators of six dairy companies, a local Jabor union, 
its financial secretary and business agent, charging a combination and conspiracy to fix 
and maintain the retail selling price of milk, evidence was insufficient to support the con- 


viction of the union and its business agent. 


C. I. McNutt (Joseph A. Padway, John Connolly, Jr., George E. O’Malley, and Irvin 


Schlesinger on the brief) for appellants. 


Hugh B. Cox, Special Assistant to the Attorney General (Daniel B. Britt, Special 
Assistant to the Attorney General, Thomas H. Daly and Robert Diller, Special Attorneys, 
Thurman Arnold, Assistant Attorney General, and Tobias E. Diamond, United States 
Attorney for the Northern District of Iowa, on the brief) for appellee. 


Before THomas and JoHNsEN, Circuit Judges, and Reeves, District Judge. 


JouNnsEN, Circuit Judge, delivered the 
opinion of the Court. 


[Lower Court Proceedings] 


A local labor union, its president, its finan- 
cial secretary, and its business agent were 
indicted jointly with the operators of six 
dairy companies, for violating the Sherman 
Act as amended, 26 Stat. 209, 50 Stat. 693, 
15 U.S. C. A. §1, in conspiring to fix and 
maintain the retail selling price of milk, pro- 
duced in the States of Iowa, Illinois and 
Wisconsin; and distributed, after being stand- 
ardized, pasteurized and bottled by the dairy 
companies, in the “Dubuque area”, consist- 
ing of the city of Dubuque, Iowa, its sub- 
urban territory, and the city of East 
Dubuque, Illinois. The president of the 
union died while the indictment was pend- 
ing. All of the other defendants were tried 
jointly to a jury and were convicted. The 
conviction and sentence have become final 
as to the dairy operators. The union, its 
financial secretary, and its business agent 
have appealed. 


[Description of Union] 


The union had a membership of approxi- 
mately 350 persons, consisting of milk 
drivers, inside dairy workers, “over-the-road 


truck drivers, taxicab drivers, drivers of 
local coal, ice, laundry and bread trucks, 
warehousemen and others. It was an affiliate 
of the American Federation of Labor and 
had made union contracts with all of the 
dairy companies involved. It had a special 
“milkmen’s division” of about 100 members, 
consisting of the milk drivers and .other 
dairy workers, which held separate meet- 
ings from the general union, and whose ac- 
tions and minutes were required to be approved 
by the union as a whole. The milk drivers 
were of two classes, though the distinction 
is not important here—those who made de- 
liveries in dairy company trucks, on a regu- 
lar salary basis, and those who paid the 
dairy companies for the bottled milk and 
made deliveries in their own trucks, on a 
fixed differential. 


[Review of Evidence] 

There was evidence that the dairy com- 
panies in 1939 had held meetings among 
themselves and fixed the price at which the 
bottled milk would be sold at retaij through- 
out the Dubuque area. The plants of five 
of the dairy companies involved were lo- 
cated in Dubuque, Iowa, and the plant of 
the sixth was located in Wisconsin. The 
minimum prices which the dairy companies 
as “handlers” were required to pay the 
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farmers or producers of milk had been es- 
tablished for the Dubuque area by the Sec- 
retary of Agriculture, under the Agricultural 
Marketing Agreement Act of 1937, 50 Stat. 
246, 247, 7 U. S. C. A. §608c, but these 
orders did not control the retail ‘selling 
prices of the handlers. At a meeting of the 
dairy companies held on September 15, 1939, 
it had been agreed to fix the retail selling 
price at 1l¢ a quart, and this price was con- 
tinued in effect by all of them until the 
latter part of July, 1940. On July 28, 1940, 
‘Sanitary Milk Company, which had joined 
with the six defendant dairy companies in 
the price-fixing meeting of September 15, 
1939, broke away from the combination and 
announced, by newspaper advertisements 
and other public notices, that on the follow- 
ing day it would inaugurate a new “thrift 
plan” of selling, under which the consumer 
would pay -ll¢ for the first quart of milk 
and &¢ for each additional quart purchased 
on the same delivery. The efforts made to 
combat the placing and keeping of -this 
thrift plan in operation prompted this in- 
dictment. 


On the evening of the day that Sanitary 
announced its thrift plan to the public, the 
‘milkmen’s division of the union held a spe- 
cial meeting at its headquarters and defend- 
ant dairy operators held a meeting at a local 
hotel. Both meetings were purportedly 
called “to discuss the thrift plan”. The 
president of the union, who also apparently 
served as chairman of the milkmen’s divi- 
sion, appointed a committee to attend the 
meeting of the dairy operators, for the pur- 
pose of ascertaining what they intended to 
do about the situation. There was evidence 
that the dairy operators told the milk drivers’ 
committee that they “would go along 100% 
with any plan the union adopted to try and 
stop the thrift plan’. The committee re- 
ported back to the milkmen’s division that 
the dairy operators had agreed not to change 
the price of their milk and “had said that 
they would cooperate with the union if the 
union could try and stop the thrift plan”. 


The meeting then discussed various pro- 
posals for dealing with the thrift plan, in- 
cluding a general strike and a strike confined 
to the Sanitary Milk Company. In connec- 
tion with the last proposal, the minutes show 
the adoption of a motion that any member 
taking a customer from the Sanitary drivers 
“until the trouble is brought to a satisfac- 
tory conclusion” and “for two weeks after 
a settlement is made” should be fined $100 


and should not be allowed to return to work’ 


until the fine was paid. It was suggested 
that the Sanitary drivers should go to the 
pliant and advise the président of the com- 
‘pany that they would not work unless the 
manager, who was responsible for the in- 
auguration of the thrift plan, was fired and 
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the plan was discontinued. Some of the 
drivers accordingly went to the Sanitary 
plant that same evening and declared that 
they had voted to strike, or would be obliged 
to do so, unless the thrift plan was aban- 
doned and the previous price of milk was 
restored. The president and the manager 
of the plant protested against any attempt 
of the union to interfere with prices and as- 
sured the drivers that there would be no 
lay-offs or changes in the condition of their 


employment by reason of the adoption of 


the thrift plan. The thrift plan was placed 
in operation the following morning, and the 
drivers made no attempt to strike. As a 
matter of fact, no strike could properly 
have been called without the approval of 
the union as a whole. : 


‘The second evening following, the milk- 
men’s division held another meeting, as did 
also the dairy operators. The milkmen’s 
division’ adopted a resolution, which was 
regularly entered in its minutes, providing 
that: any driver “taking a customer from 
the driver of another company” or taking 
“customers who have been buying from 
stores” should be fined $100. A committee 
was selected to handle any disputes that 
might arise in connection with the resolu- 
tion. The chairman, who was the union 
president, again appointed a committee to 
attend the meeting of the dairy operators, 
for the purpose of advising them of the ac- 
tion which had been taken. The committee 
did so and reported back that “the handlers 
would cooperate 100 per cent”. The follow-- 
ing morning, when one of ‘the drivers or 
distributors, who owned his own truck, in- 
quired of one of the dairy operators “whether 
any permanent price policy had been deter- 
mined”, he was told: “The fine has been 
voted on the drivers, and I don’t think there 
will be any disturbance or losing of custo- 
mers.’ We had figured to’ bring the price 
down to 7 cents, but after that fine was 
voted, we changed our plan, and we will 
leave it at 11 cents. The Committee from 
the Union came down last night and told 
us the fine.was voted, and that took care of 
everything.” 

The president of the union, who, as has 
been indicated, also acted as chairman of 
the milkmen’s division, undertook to police 
the situation in order to prevent’ any of the 
Sanitary drivers from accepting customers 
of the other dairies. On August 7, 1940, he 
accused a driver named Rittenhouse of hav- 
ing violated the $100-fine resolution and 
instructed him to appear before the disputes 
committee which had been selected at the 
July 30th meeting. Rittenhouse appeared 
before the committee that same afternoon 
and explained that the dairy company had 
informed him at the time that the customer 
was a newcomer to the city. The disputes 
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committee was advised by the business 
agent of the union that, in his opinion, it 
had no authority to impose a fine and that 
it ought therefore to refer the matter to the 
executive board of the union. 

The president of the union then filed a 
written charge against Rittenhouse with the 
executive board of the union, and Ritten- 
house was notified to appear for hearing on 
September 17, 1940. He did so and, after 
a hearing, the matter was purportedly taken 
under advisement by the executive board. 
The executive board never took any further 
action upon the charges, but Rittenhouse, 
of course, ceased to take on more new custo- 
mers. About this time the Department of 
Justice began to investigate the Dubuque 
situation, and shortly thereafter the union 
“took the resolution off their records.” 


[Principal Contention of Defendants] 


The principal contention of appellants 
here, as it was in the trial court, by attack 
upon the indictment and by motion for di- 
rected verdict, is in substance that the union, 
its officers and members could not be prose- 
cuted under the Sherman Act for activities 
involved, because of the provisions of sec- 
tions 6 and 20 of the Clayton Act as amended, 
38 Stat. 731 and 738, 15 U. S. C. A. §17, 29 
U. S. C. A. $52, and the provisions of the 
Norris-LaGuardia Act, 47 Stat. 70-73, 29 
U.S. C. A. §101-115. It is unnecessary to 
set out here these familiar provisions of the 
Clayton and Norris-La-Guardia Acts. The 
general contention made has only recently 
been re-examined and again directly answered 
by the Supreme Court in Apex Hosiery Co. 
v. Leader, 310 U. S. 469, 487-488, 60 S. Ct. 
982, 84 L. Ed. 1311 (1939), where Mr. Jus- 
tice Stone said: 


A point strongly urged in behalf of respondents 
in brief and’ argument before us is that Con- 
gress intended to exclude labor organizations 
and their activities wholly from the operation 
of the Sherman Act. To this the short answer 
must be made that for the thirty-two years 
which have elapsed since the decision of Loewe 
v. Lawlor, 208 U. S. 274, this Court, in its 
efforts to determine the true meaning and ap- 
plication of the Sherman Act has repeatedly 
held that the words of the act, ‘‘Every contract, 
combination * * * or conspiracy in restraint of 
trade or commerce’’ do embrace to some extent 
and in some circumstances labor unions and 
_their activities; and that during that period 
Congress, although often asked to do so, has 
passed no act purporting to exclude labor 
unions wholly from the operation of the Act. 
On the contrary Congress has repeatedly en- 
acted laws restricting or purporting to curtail 
the application of the Act to labor organizations 
and their activities, thus recognizing that to 
some extent not defined they remain subject 
to it. 


[When Labor Union Subject to Prosecution 
under Sherman Act] 


The Supreme Court has not undertaken 

to define the boundaries of the situations in 
which labor organizations may become sub- 
ject to the operation of the Sherman Act, 
and perhaps no such limitative definition is 
possible or desirable. Its recent opinions 
have however contained some clear implica- 
tional expressions that touch the present 
situation. Thus, in Apex Hosiery a v. 
Leader, supra, at page 501 of 310 U. S., it 
was pointed out: 
This is not a case of a labor organization being 
used by combinations of those engaged in an 
industry as the means or instrument for sup- 
pressing competition or fixing prices. See 
United States v. Brims, 272 U. S. 549; Local 167 
v. United States, 291 U.S. 293. 


In United States v. Hutcheson, 312 U. S. 219, 
232, 61 S. Ct. 463, 85 L. Ed. 788, the Court, 
speaking through Mr. Justice Frankfurter, 
again implicationally declared: 

So long as a union acts in its self-interest and 
does not combine with non-labor groups, the 
licit and the illicit under § 20 (of the Clayton 
Act) are not to be distinguished by any judg- 
ment regarding the wisdom or unwisdom the 
rightness or wrongness, the selfishness or un- 
selfishness of the end of which the particular 
union activities are the means. 


In the Brims and Local 167 cases, cited in 
the quotation from the Apex Hosiery Co. 
case, supra, the Court, in affirming convic- 
tions under the Sherman Act against:a labor 
and non-labor group, assumed the ap- 
plicability of the Act to the labor group as 
part of the combination in the situations 
involved, but not specifically discussed the 
question. In Bedford Cut Stone Co.-v. Jour- 
neymen Stone Cutters’ Association, 274 U. S. 
37, 47 S. Ct. 522, 71 L. Ed. 916, the dissent- 
ing opinion of Mr. Justice Brandeis, con- 
curred in by Mr. Justice Holmes, pointed 
out, at page 64 of 274 U. S., that in the 
Brims case, in which both he and Mr. Jus- 
tice Holmes had concurred, “the purpose 
of the combination was not primarily to 
further the interests of the union carpenters. 
The immediate purpose was to suppress 
competition with the Chicago manufac- 
turers.” 

From the implications of the cases which 
have been referred to, it seems clear that, 
if a labor union and its members act wholly 
by themselves or in conjunction with other 
labor groups, in the sphere and by the 
methods recognized i in the Clayton and the 
Norris-La-Guardia Acts, to carry out the 
legitimate objects of such an organization, 
in improving or preserving the economic 
position of labor in industry and its employ- 
ment relationships and conditions, they are 
not subject. to prosecution under the Sher- 
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man Act merely because their acts may in- 
cidently serve to affect and restrain trade 
or commerce;' but that, if they undertake 
to act jointly with any non-labor group, 
whose object is to effect an illegal restraint 
of trade or commerce, and, as part of a con- 
certed plan or effort, they agree or under- 
take to do any act, whose purpose may 
reasonably be construed to be directly in- 
tended to assist such non-labor group in 
accomplishing its illegal purpose, even though 
the result may also be beneficial to the 
position of labor, they may become subject 
to the operation of the Sherman Act. Thus, 
labor cannot seek to accomplish its legiti- 
mate objects through the illegal means of 
combining or conspiring with a non-labor 
group to fix or maintain prices on goods 
moving in interstate commerce without sub- 
jecting itself to the possibility of criminal 
prosecution under the provisions of the 
Sherman Act. 


Perhaps a simple way of translating the 
two contrasting situations into conventional 
legal formula would be to say that, in the 
first, no intent to violate the Sherman Act 
can exist as a matter of law; and that, in 
the second, the law permits the purpose or 
intent of the labor group to become a ques- 
tion of fact. If the evidence is fairly.and 
reasonably susceptible to: the interpretation 
than an agreement or participative collabora- 
tion has existed for the purpose of directly 
assisting a non-labor group to accomplish 
an illegal restraint, such as fixing or main- 
taining prices, the facts of the situation, in- 
cluding the purpose or intent of the labor 
union and its members, will ordinarily, in 
a criminal prosecution under the Sherman 
Act, have to be submitted to a jury for its 
determination. 


[Additional Contentions of Defendants] 


It is further argued on behalf of appel- 
lants that the restraint here involved, if any, 
tended to prevent evils both to the consum- 
ing public and to labor; that it was in any 
event not an unreasonable restraint; that 
“the amount of milk used in the Dubuque 
area which found its way into interstate 
commerce was so negligible that it is hardly 
worthy of notice”; and that “public interest 
was not involved unless the restraint in in- 
terstate trade was substantial in amount.” 


[Illegality of Price Fixing Agreements] 


It is unnecessary to discuss here the de- 
tails of these and parallel arguments made 
in the briefs. A sufficient answer to them 


1In his dissenting opinion in Duplex Printing 
Press Co. v. Deering, 254 U. S. 443, 486, 41 S. Ct. 
172, 65 L. Ed, 349, 16 A. L. R. 196, Mr. Justice 
Brandeis ‘said that the Clayton Act in effect 
“declared that the relations between employers 
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is found in the direct expressions of the 
Supreme Court. Thus, in Ethyl Gasoline - 
Corporation v. United States, 309 U. S. 436, 
458, 60 S. Ct. 618, 84 L. Ed. 852, it was said: 


Agreements for price maintenance of articles 
moving in interstate commerce are, without 
more, unreasonable restraints within the mean- 
ing of the Sherman Act because they eliminate 
competition * * *. 


Again, in United States v. Socony-Vacuum 
Oil Co., Inc., 310 U. S. 150, 218, 221, 60 S. Ct: 
811, 84 L. Ed. 1129, the Court declared that 


for over forty years this Court has consistently 
and without deviation adhered to the principle 
that price-fixing agreements are unlawful per se 
under the Sherman Act and that no showing of 
so-called competitive abuses or evils which those 
agreements were designed to eliminate or alle- 
viate may be interposed as a defense. * * * 
Any combination which tampers with price 
structures is engaged in an unlawful activity. 
Even though the members of the price-fixing 
group were in no position to control the mar- 
ket, to the extent that they raised, lowered, or 
stabilized prices they would be directly interfer- 
ing with the free play of market forces. The 
(Sherman) Act places all such schemes beyond 
the pale and protects that vital part of our 
economy against any degree of interference. 


[Extent of Interstate Commerce Involved 
Not Material] 


Where direct price-fixing or price-main- 
tenance agreements or conspiracies are in- 
volved, “the amount of interstate or foreign 
trade involved is not material * * * since 
§1 of the Act brands as illegal the charac- 
ter of the restraint not the amount of com- 
merce affected. * * * They are all banned 
because of their actual or potential threat 
to the.central nervous system of the economy.” 
Id., 310 U. S. at pages 225-226, note 59. 
The “rule of reason”, applied.in Standard 
Oil Co. v. United States, 221 U. S. 1, 31S. Ct. 
502, 55 L. Ed. 619, and United States v. 
American Tobacco Co., 221 U. S. 106, 31 
S. Ct. 632, 55 L. Ed. 663, to general re- 
straints upon competition in the production 
or distribution of articles moving in intér- 
state commerce, has therefore no applica- 
tion, where direct price-fixing agreements 
or conspiracies are involved. Such agree- 
ments or conspiracies, as to any goods mov- 
ing in interstate commerce, are cancers 
upon the national economy, and:the court 
will not admeasure the depth of their rela- 
tive penetration in the individual cases. 


It would therefore be quite immaterial 
whether the fact was, as appellants con- 
tend, that in the present case no substantial 
amount of the whole of interstate commerce 


of labor and workingmen were competitive rela- 
tions, that organized competition was not harm- 


ful and that it justified injuries necessarily 
inflicted in its course.’’ 
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in the field involved was restrained; al- 
though, it may be observed in passing that 
the defendant dairy operators controlled ap- 
proximately seventy per cent of the -retail 
distribution of the milk which moved in 
interstate commerce into the Dubuque area 
and was sold to consumers in the interstate 
locality, and hence their price-fixing efforts 
certainly operated as an effective restraint 
as to the particular product in the imme- 
diate interstate locality. A 


[No Review of Trial Court's Denial of 
Motion for Bill of Particulars] 


It is contended that the trial court erred 
in denying appellants’ motions for a bill of 
particulars. The indictment was sufficiently 
detailed to inform each of the defendants 
fully of the nature of the accusations against 
them, and the record demonstrates no pre- 
judice from the denial of the motions. A 
motion for.a bill of particulars in a criminal 


‘case is addressed to the sound discretion of 


the trial court, and, in the absence of some 
clear demonstration of prejudice, its ruling 
on the motion will not be reviewed. Wong 
Tai v. United States, 273 U. S. 77, 82, 47 S. Ct. 
300, 71 L. Ed. 545; Knauer v. United States, 
8 Cir., 237 F. 8, 13-14. 


[No Error in Trial Court's Rejection of 
Cumulative Evidence} 


Error is alleged because the trial court 
excluded from the evidence a copy of a 
statement by the executive board of a milk 
drivers’ union in Minneapolis, Minnesota, 
of the reasons why it regarded the thrift 
plan as detrimental to the public and to 
labor. It is argued that this statement 
tended to show appellants’ good faith in 
opposing the thrift plan. If the statement 
was relevant evidence here, it was at most 
merely cumulative and corroborative of 
other direct testimony, and the trial] court 
did not abuse its discretion in excluding it. 
United States v. General Motors Corporation, 
7 Cir., 121 F. 2d 376, 406. 


[Sufficiency of Evidence to Support 
Conuictions] 


The only other contention that requires 
consideration is the claim that the evidence 
is insufficient to support the convictions. 

As to appellant Pfohl, who was financial 
secretary of the union and a milk driver for 
one of the defendant dairy companies, the 
record shows that: he was present at the 
meeting of the milkmen’s division on July 
28, 1940, though he came in late; that he 
was the one who suggested that the Sani- 
tary drivers should go down and tell the 
president of the company that “they would 


not work until Patsey was fired, as man- 


ager and the Thrift Plan given up”; that he 
was present when the committee which had 


been sent down to call upon the dairy op- 
erators returned and made its report to the 
meeting; that he was also at the meeting of 
July 30, 1940, when the $100-fine resolution 
was adopted; that he apparently approved 
of it, except that he thought possibly it 
ought not to be applied to a case where a 
sick person wanted to change dairies in 
order to get a more healthful milk; that he 
was present at the meeting of the disputes 
committee, when Rittenhouse appeared: to 
answer the charge of violating the resolu- 
tion, and was one of those who suggested 
that, in order to be legally handled, the 
charges ought to be referred to the execu- 
tive board of the union; and that at the 
subsequent meeting of the executive board 
he was of the view that no fine could properly 
be imposed until the union itself had acted 
upon and approved the resolution which 
the milkmen’s division had adopted. From 
this evidence, the jury could properly find 
that Pfohl knew of the intended cooperation 
between the milkmen’s division and the 
dairy operators, for the purpose of trying to 
maintain the 11¢ price on milk and to defeat 
the operation of the thrift plan; that he ac- 
quiesced and directly participated ‘therein 
and that his only concern was that the 
proper formalities of procedure were ob- 
served to permit the union machinery to, 
operate. 

As to appellants Blankenship and the 
union itself, the question is somewhat closer. 
Blankenship, who was the recording secre- 
tary and business agent of the union, did 
not attend the meeting of the milkmen’s 
division on July 28 and 29, 1940, although 
he later served as secretary of the disputes 
committee, at the time Rittenhouse ap- 
peared before it to answer charges of vio- 
lating the resolution which the milkmen’s 
division had adopted. He objected, how- 
ever, to the authority of the disputes com- 
mittee to impose a fine and suggested that 
the charges ought to be filed with the ex- 
ecutive board of the union.- He sent out 
notice to Rittenhouse to appear before the 
executive board, but, when the meeting was 
held, of which he acted as secretary, he sug- 
gested that he felt the executive board 
should take no action unless and until the 
union itself had approved the resolution 
which the milkmen’s division had adopted. 

As business agent of the union, Blanken- 
ship had also negotiated separate contracts 
between the union and the several dairy 
companies during 1938 and 1939, most of 
which had contained a provision that the 
dairy company involved would not make a 
change in the price of milk without first 
taking the matter up with a committee 
representing the “distributors unit” of the 
union. The evidence showed no relation- 
ship, however, between this contractual pro- 
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vision and the subsequent conspiracy here 
involved, and on the record it could hardly 
fairly be claimed to have had any other 
purpose at the time than to safeguard against 
the possibility of sudden wage changes on 
the part of any dairy company without the 
consideration or approval of the union. The 
dairy companies made price changes after 
the several union contracts were entered 
into, as to which the distributors unit was 
not shown to have been consulted, but as to 
which it could not complain since wages 
apparently were not affected thereby. These 
union contracts could not therefore be said to 
have evidenced an intent on the part of 
Blankenship or the milkmen’s division to 
become parties to a subsequent price-fixing 
Or price-maintaining conspiracy with the 
dairy operators, as the Government here 
contends. 

We are of the opinion that the evidence 
was insufficient to permit the jury to find that 
Blankenship had joined in the price-main- 
taining conspiracy and was attempting to 
further it, either individually or officially. 
He did not participate in the meetings of 
the milkmen’s division, as did Pfohl. He 
did not make collaborative suggestions or 
engage in any personal furthering activity. 
At all times he insisted that nothing could 
or should be done, until the union itself had 
considered the matter. Without some sup- 
portive proof of personal assent, such as 
existed as to Pfohl, his protests could not 
be said to have been mere procedural con- 
cerns, as they might properly be found to 
be in the case of Pfohl, but could only fairly 
be held to have been restraining objections 
to the right of any one to join or participate 
in any action, unless and until the union 
had authorized it. -Nor, in this situation, 
could there be claimed to be any official 
criminal responsibility upon him as business 
agent, unless the things done by the milk- 
men’s division were actually, as a matter 
of law or fact, the actions of the union itself. 


We do not believe that on the record be- 
fore us a jury could be permitted to find 
that the actions of the milkmen’s division 
and its members, the efforts of the president 
of the union and the hearings held by the 
disputes committee and the executive board 
could be imputed to the union as a matter 
of general agency. To bind the union in a 
situation such as this, actual and authorized 
agency was necessary; mere apparent agency 
would not be sufficient to take the matter 
to the jury, unless the circumstances were 
so-strong as competently to support an in- 
ference of actual authority. 

In United Mine Workers v. Coronado Coal 
Co., 259 U. S. 344, 363-396, 42 S. Ct. 570, 66 
L. Ed. 975, 27 A. L. R. 762, the Supreme 
Court refused to allow an international 
union to be held liable, as a participant, for 
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the illegal acts of a district coal mining 
strike, although the president on a trip to 
the strike vicinage had familiarized himself 
with the facts and had made a personal 
report to the international board, and the 
journal of the international union had there- 
after published communications and editorials 
giving accounts of the occurrences and ac- 
cusing the mine owners of being responsible 
for the violence which had resulted, and 
justifying the action of the union men. The 
president of the international union had further 
written a letter to the President of the 
United States, thanking him for pardoning 
one of the officials of the local body who 
had been convicted and sentenced to prison 
in connection with some of the strike vio- 
lence. 


The Court, speaking through Mr. Chief 
Justice Taft, declared, pages 394-395 of 
259 U. S.: 


The president (of the international union) had 
not authority to order or ratify a local strike. 
Only the Board could do this. White’s (the 
president) report in an executive meeting of 
the Board of the riot of April 6 shows sym- 
pathy with its purpose and a lack of respect 
for law but does not imply or prove on his part 
any prior initiation or indicate a desire to 
ratify the transaction as his work. The Board 
took no action on his report. * * * A Corporation 
is responsible for the wrongs committed by its 
agents in the course of its business, and this 
principle is enforced against the contention that 
torts are ultra vires of the corporation. But it 
must be shown that it is in the business of the 
corporation. Surely no stricter rule can be 
enforced against an unincorporated organiza- 
tion like this. Here it is not a question of 
contract or of holding out an appearance of 
authority on which some third person acts. It 
it a mere question of actual agency * * *, 


After a retrial in the lower court, the case: 
again came before the Supreme Court in 
Coronado Coal Co. v. United Mine Workers, 
268°Ue S295. 45 0S Che 55!, 09 amd o0s. 
and the question of the sufficiency of the 
evidence to show participation by the inter- 
national union in the illegal events of the 
strike was again considered and discussed, 
at pages 299-305 of 268 U. S. Proof of ad- 
ditional statements and promises made by 
the president of the international union had 
been introduced in evidence, indicating that 
he had directly encouraged and abetted the 
destruction of the mine owners’ property. 
The Court, again speaking through Mr. 
Chief Justice Taft, held that while this evi- 
dence might have been sufficient to subject 
the president to a personal responsibility, 
it was not sufficient to impose a liability 
upon the union. The opinion says at page: 
304 of 268 U. S.: 


In our previous opinion we held that a trades- 
union. organized as effectively as this United 
Mine Workers’ organization was, might be held 
liable, and all its funds raised for the purpose 
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of strikes might be levied upon to pay damages 
suffered through illegal methods in carrying 
them on; but certainly it, must be clearly shown 
in order to impose such a lability on an asso- 
ciation of 450,000 men that what was done: was 
done by their agents in accordance with their 
fundamental agreement of association. 


The proof of actual agency required against 
a union in a criminal case under the Sher- 
man Act necessarily must be as strong or 
stronger than that required in a civil action 
under'the statute for damages. 


In the present case, the situation of course 
is somewhat different from that referred 
to in the Coronado Coal Co. cases, supra, in 
that only a local union and its divisions are 
involved, but, on the record before us, the 
difference fundamentally is primarily one of 
degree. The evidence shows, as we have 
previously indicated, that the milkmen’s 
division was a separate unit of the general 
union and held independent meetings. The 
Government did not attempt to develop the 
scope of the actual relationships between 
the division and the union. The only thing 


that the evidence specifically shows in this. 


connection is that the minutes and actions 
of the milkmen’s division were required to 
be approved by the union as a whole, before 
they would be binding on that body. With 
only this proof in the record, we would not 
be justified in assuming, nor a jury in find- 
ing, that the milkmen’s division was so 
integrated in the union structure that its 
actions would be binding on the union itself 
as a matter of identity or actual agency, 
regardless of whether they were in fact ap- 
proved or sanctioned by the union body. 


. e . . 
Nor, in view of the requirement for ap- . 


proval of the actions of the milkmen’s divi- 
sion by the union itself, could the acts of 
the president of the union, while serving in 
the capacity of chairman of the milkmen’s 
division, be given greater effect, without 
more specific proof of the existing relation- 
ships and actual authority, than an attempt 
as such chairman to further the plans of 
the division. On the record before us, the 
president must be treated as having no au- 
thority to commit the union, through. the 
milkmen’s division, to any such conspiracy 
as is here involved, until the union had ap- 
proved or in some imputable manner sanc- 
tioned what the milkmen’s division had 
done. The same necessarily would be true 
of the disputes committee and executive 
board. In order to impose a responsibility 
upon the union in the situation, as the Court 
said in the second Coronado Coal Co. case, 
supra, “certainly it must be clearly shown 
* * * that what was done was done by 
their agents in accordance with their funda- 
mental agreement of association”. 


We do not mean to imply that the union 
had to approve the action of the milkmen’s. 
division by formal motion or resolution. 
Such approval might perhaps legally be 
found to exist from actual knowledge and 
general sanction on the part of the union 
body of the efforts of the milkmen’s divi- 
sion to cast the strength of the union into 
the situation. But here again the record 
before us is lacking in adequate proof. The 
knowledge and sanction of the president 
and of Pfohl, acting as part of the milk- 
men’s division, and the knowledge of Blank- 
enship and of the executive board, with no 
action on the part of the latter indicative 
of actual approval and an attempt to put 
the uhion machinery into operation in the 
cause, could not be said to have committed 
the union to the conspiracy; in view of the 
specific limitation which the record uncon- 
tradictedly shows existed upon the authority 
of the milkmen’s division to bind the union. 
What might have been the situation, if the 
officers of the union had been performing 
the mere normal functions of their offices 
for the union, or if the evidence had blurred 
the line of demarcation between the milk- 
men’s division and the union body itself, 
we need not consider. Those were facts 
which. if they existed, the Government 
should have been in a position to prove. 


The fact that the union expunged the 
resolution of the milkmen’s division from 
the records certainly cannot be accepted in 
a criminal prosecution as establishing pre- 
vious knowledge and sanction on the part 
of the union body. without some proof that 
this was not the first time that the resolu- 
tion or the actions of the milkmen’s division 
had been brought to the attention of the 
union. If the union body knew of the ac- 
tion of the milkmen’s division prior to the 
time it expunged the resolution from the 
records, this fact surely was susceptible of 
proof in some manner on the part of the 
Government. As the record stands, we must 
assume that this was the first time that the 
matter actually was brought to the atten- 
tion of the union itself, the great majority 
of whose members consisted of men en- 
gaged in other industries. 


[Conclusion] 


Doubtless the evidence was sufficient as 
against the milkmen’s division to have re- 
quired the submission of its guilt to the 
jury, if that division had been and could 
be prosecuted as a body. Whether the milk- 
men’s division was sufficiently in the nature 
of an association to be capable of being 
prosecuted as such, or whether its members 
could only have been prosecuted individually, 
does not appear in the record, nor is it 
material here. The fact that appellant 
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Pfohl is the only participant in the activities 
of the milkmen’s division upon whom the 
burden of conviction will fall in the present 
proceeding is, of course, not a valid legal 
argument for a reversal in his favor. 


[Ruling] , 

The judgment will be affirmed as to ap- 
pellant Pfohl and will be reversed as to 
appellant Blankenship and the appellant 
union. 


[ 56,216] Lee Boyer’s Candy v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Ninth Circuit. No. 9938. May 25, 1942. 
Petition to review an order of the Federal Trade Commission. 


An order of the Federal Trade Commission, prohibiting the sale and distribution of 
candy so packed and assembled as to involve the use of lottery schemes, was too broad 
where its terms forbade the candy manufacturer from selling any candy which any person 


might thereafter sell by means of a lottery. 


Modifying and affirming, as modified, order of the Federal Trade Commission in 


Dkt. 4265. 


Robert W. Gilley and F. M. Sercombe, both of Portland, Oregon, for appellant. 


W. T. Kelley, Chief Counsel, Federal Trade Commission, Joseph J. Smith, Jr., Assist- 
ant Chief Counsel, James W. Nichol and D. C. Daniel, Special Attorneys, all of Washing- 


ton, D. C., for appellee. 


Before GARRECHT, MATHEWS and STEPHENS, Circuit Judges. 


[Provision of Commission's Order in Issue] 


MaTHEwsS, Circuit Judge. This is a peti- 
tion to review an order of the Federal Trade 
Commission. Petitioner’s brief specifies as 
error, not the entire ordér, but only so 
much thereof as requires petitioner to cease 
and desist from: : 


(1) Selling or distributing any merchandise so 
packed and assembled that sales of said mer- 
chandise to the public are to be made or may be 
made by means of a game of chance, gift enter- 
prise or lottery scheme. 


[Manufacturer's Contention] 


Other paragraphs of the order—para- 
graphs (2), (3) and (4)—are not here chal- 
lenged. As to paragraph (1), petitioner’s 
only objection is to the phrase “or may be 
made.” This phrase, petitioner contends, 
makes the order too broad. Suporting peti- 
tioner’s contention are: Helen Ardelle, Inc. 
v. Federal Trade Commission, 9 Cir., 101 F. 
2d 718; Federal Trade Commission v. A. Mc- 
Lean & Son, 7 Cir., 84 F. 2d 910; Federal 


1See Rule 20(2)(d) of our rules governing 
appeals and Rule 5 of our rules governing peti- 
tions for review or enforcement of orders of 
boards or commissions. 

2 Overruling Federal Trade Commission v. A. 
McLean & Son, supra, 
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Trade Commission v. Charles N. Miller Co., 
1 Cir., 97 F. 2d 563; Sweets Co. v. Federal 
Trade Commussion, 2 Cir., 109 F. 2d 296. Op- 
posed. are: National Candy Co. v. Federal 
Trade Commission, 7 Cir., 104 F. 2d 999;? 
Ostler Candy Co. v. Federal Trade Commis- 
sion, 10 Cir., 106 F. 2d 962; Hill v. Federal 
Trade Commission, 5 Cir., 124 F. 2d 104; 
Kritztk v. Federal Trade Commission, 7 Cir., 
125 F. 2d 351. 


[Request to Overrule Prior Decision Denied], 


We are asked by the Commission to over- 
rule our decision in Helen Ardelle, Inc. v. 
Federal Trade Commission, supra. This we 
decline to do; for, although some courts 
have refused to follow it,’ we still believe 
our decision was correct. 


[Ruling] 


The order is modified by striking from 
paragraph (1) thereof the phrase “or may 
be made.” As thus modified, the order is 
affirmed. 


3’ National Candy Co. v. Federal Trade Com- 
mission, supra; Ostler Candy Co. v. Federal 
Trade Commission, supra; Hill v. Federal Trade 
Commission, supra; Kritzik v, Federal Trade 
Commission, supra. 
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[56,217] Barnes Coal Corporation v. Retail Coal Merchants Association et al. 
United States Circuit Court of Appeals for the Fourth Circuit. No. 4930. May 29, 1942. 
Appeal from the’ District Court of the United States for the Eastern District of Virginia. 


While a cause of action under the Sherman Acct is governed by the statute of limitations 
of the state wherein the Federal District Court, having jurisdiction, is located, the question 
of its survivability is to be determined by an interpretation of the Federal statute in the 
light of the common law and is not governed by the state survival statutes or state decisions 
relating to the subject. 


A cause of action under the Sherman Act is based not on injuries affecting the person, 
but on injuries affecting property rights, and, for that reason, must be deemed to survive 
the injured party when the statute creating it is interpreted in the light of the common 
law rule relating to survival. 


_ Under the general principles of the law of Virginia relating to survival of actions, an 
action for damages to business resulting from a conspiracy in violation of the Federal 
anti-trust laws is an action that survives. 


A cause of action, instituted in the United States District Court of Virginia more than 
one year after, but within five years of, its accrual by a retail coal dealer against an associ- 
ation of coal merchants and its members for damages to his business resulting from an 
alleged conspiracy in violation of the Sherman, Clayton and Robinson-Patman Acts, was 
governed by the five-year limitation period prescribed by the Virginia statute for actions 
which survive, and not by the one-year period controlling actions which do not survive. 


George E. Allen (George E. Allen, Jr., and Allen & Allen on brief) for appellant. 


Ralph T. Catterall, Christopher B. Garnett, George W. Dalzell and Guy B. Hazelgrove 
(Williams, Mullen & Hazelgréve; Hunton, Williams, Anderson, Gay & Moore; Wirt P. 
Marks, Jr.; Irvin G. Craig; M. J. Fulton; Charles E. Mahan; Stanley C. Higgins, Jr.; 
Barbour, Garnett, Pickett, Keith & Glassie; Landon C. Bell; Fred O. Blue and Charles 


‘M. Love on brief) for appellees. 


Before Parker, Soper and Dosis, Circuit Judges. 


[Nature of Action—Allegations of Complaint 
—Lower Court’s Ruling] 


Parker, Circuit Judge: This is an action 
instituted by a retail coal dealer to recover 
triple damages pursuant to 15 USCA 14. 
The complaint alleges a conspiracy among 
the defendants violative of the Sherman 
Anti-Trust Act of 1890, as amended, Title 
15, secs. 1 to 7 USCA, the Clayton Acts of 
1914, Title 15, secs. 12 to 27 USCA, and the 
Robinson-Patman Act of 1936, amending 
sec. 2 of the Clayton Act. It claims that 
plaintiff has been damaged in the sum of 
$15,000 as a result of the conspiracy and 
the things done thereunder, in that the vol- 
ume of its business and the amount of its 
profits have been curtailed thereby, in that 
it has experienced difficulty and been put to 
expense in obtaining coal, which it is en- 
gaged in selling, and in that it has had to 
pay a higher price for the coal that it has 
been able to obtain. The action was dis- 
missed by the court below on the ground 
that it was not brought within one year after 
the accrual of the cause of action and was 
barred by the Virginia statute of limitations. 
It is conceded that, since there is no federal 
statute of limitations applicable to actions 


for damages instituted under the federal 
anti-trust acts, the state statute of limitations. 
governs. Chattanooga Foundry & Pipe Works 
v. City of Atlanta, 203 U. S. 390. 


[Virginia Statute of Limitations] 


Sec. 5818 of the Virginia Code provides: 

Every personal action, for which no limitation 
is otherwise prescribed, shall be brought within 
five years next after the right to bring the same 
shall have accrued, if it be for a matter of such 
nature that in case a party die it can be brought 
by or against his representative; and, if it be 
for a matter not of such nature, shall be brought 
within one year next after the right to bring 
the same shall have accrued. 


[Question] 


It‘is conceded that the action was brought 
within five years of the accrual of the cause 
of action alleged; and the question upon the 
appeal is whether or not the action is of 
such a nature that it survives the death of a 
person by or against whom it might have 
been brought. We think that this question 
must be answered upon a consideration of 
the federal statute in the light of the prin- 
ciples of the common law, without reference 
to the state rule upon the subject, and that,. 
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when so considered, the right of action given 
by the statute is clearly one that survives 
and is consequently subject to the five year 
and not the one year provision of the statute 
of limitations. If, however, we look only to 
the law of Virginia, we think that the cause 
of action is one which survives and that it 
is the five year limitation which is applicable. 
Three distinct questions are considered in 
reaching this conclusion: (1) whether the 
survivability of the cause of action is to be 
determined by the federal courts in the 
exercise of an independent judgment, or 
whether they are bound by the decisions of the 
state in which the action is brought with re- 
spect to this matter; (2) whether under the 
rule as established by the federal courts the 
cause of action survives; and (3) whether such 
a cause of action survives under the rule of 
the Virginia decisions. We shall consider 
these questions in the order named. 


[Survivability of Action Not Governed by 
State Statutes] 


On the first question, it is well settled 
that, with respect to a cause of action created 
by act of Congress, the question of survival 
is not one of procedure but one which de- 
pends “on the substance of the cause of 
action”. Schreiber v. Sharpless, 110 U. S. 76, 
80; Martin v. B. & O. R. Co., 151 U. S673, 
692. And, unless the cause of action as so 
created by act of Congress survives, it does 
not survive by reason of provisions of state 
law. Michigan Central R. Co. v. Vreeland, 227 
U. S. 59, 67; Walsh v. N. Y., N. H. and Hart- 
ford R. Co., 173 F. 494; Van Choate v. General 
Electric Co., 245 F. 120; 1 C. J. S., 183; 25 
C. J. 822. It follows that whether the action 
for damages created by the Sherman Act 
survives is to be determined by an interpre- 
tation of the statute in the light of the common 
law and is not governed by state survival 
statutes or sfate decisions relating to the 
subject. Glenn Coal Co. v. Dickinson Fuel 
Co., 4 Cir. 72 F. (2d) 885, 890; Sullivan v. 
Associated Billposters.etc., 2 Cir. 6 F. (2d) 
1000; Untted Copper Securities Co. v. Amalga- 
mated Copper Co., 2 Cir. 232 F. 574; Haskell 
v. Perkins, 28 F. (2d) 222; Caillouet v. Amert- 
can Sugar Refining Co., 250 F. 639; Bonvillain 
uv. American Sugar Refining Co., 250 F. 641; 
Imperial Film Exchange v. General Film Co., 
244 F. 985; 1 Am. Jur. sec. 129; note 42 
A. L. R. 521. The decision of the Supreme 
Court in Erie R. Co. v. Tompkins, 304 U. S. 
64 has no bearing on the matter; for the 
question is not one as to a state common 
law rule but as to the interpretation of a 
federal statute and the consequences which 
flow from it. Awotin v. Atlas Exchange Bank, 
295 -U. S. 209; Deitrick v. Greaney, 309 U. S. 
190, 200; D’Oench, Duhme & Co. v. Federal 
po fa Ins. Corp, — U. S. —, 62 S. Ct. 676, 
679. 
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[Survivability to Be Determined in Light 
of Common Law] 


On the second question, we entertain no 
doubt as to the survivability of the cause of 
action when the statute creating it is inter- 
preted in the light of the common law rule 
relating to survival. While there might be 
some doubt as to this were we to look only 
to the ancient decisions, we think that the 
rule is to be determined, not merely by 
a consideration of the state of the 
common law at the time of the en- 
actment of the statute de bonis asportatis 
in the reign of Edward III, or even by a 
consideration of the common law rule at 
the time of the American Revolution, but 
in the light of its subsequent development 
and the decisions interpreting it. It must be 
remembered, in this connection, that the 
common law is not a static but a dynamic 
and growing thing. Its rules arise from the 
application of reason to the changing condi- 
tions of society. It inheres in the life of 
society, not in the decisions interpreting that 
life; and, while decisions are looked to as 
evidence of the rules, they are not to be 
construed as limitations upon the growth of 
the law but as landmarks evidencing its 
development. As was said in Hurtado v. 
California, 110 U. S. 516, 530, “Flexibility 
and capacity for growth and adaptation is 
the peculiar boast and excellence of the 
common law”; and, in the recent case of 
Funk v. United States, 290 U. S. 371, wherein 
the ancient rule that the wife was not a 
competent witness for the husband in a 
criminal trial was repudiated on the ground 
that it was no longer in harmony with the 
spirit of the common law as it had devel- 
oped, the Court quoted this statement from 
Hurtado v. California as to the flexibility and 
capacity for growth of the common law, and 
went on to say: 


To concede this capacity for growth and change 
in the common law by drawing ‘“‘its inspiration 
from. every fountain of justice’, and at the 
same time to say that the courts of this country 
are forever bound to perpetuate such of its 
rules as, by every reasonable test, are found to 
be neither wise nor just, because we have once 
adopted them as suited to our situation and in- 
stitutions at a particular time, is to deny to the 
common law in the place of its adoption a 
“flexibility and capacity for growth and adapta- 
tion’’ which was ‘‘the pecullar boast and excel- 
lence’ of the system in the place of the origin. 


[Modern Rule as to Survivability] 


The modern rule as to survivability, we 
think, is that actions for torts in the nature 
of personal wrongs, such as slander, libel, 
malicious prosecution, etc., die with the per- 
son, whereas, if the tort is one affecting 
property rights, the action survives. 1 Am. 
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Jur., pp. 71 and 72; 1 C. J. S. 179; Kinny v. 
Town of West Union, 79 W. Va. 463, 91 S. E. 
260; Lee v. Hill, 87 Va. 497, 12 S. E. 1052, 24 
Am. St. Rep. 666 and ‘note; Winston v. Gor- 
don, 115 Va. 899, 80 S. E. 756; Sullivan v. 
Associated Billposters and Distributors, 2 Cir. 


6 F. (2d) 1000. Underlying the distinction - 


between actions that die with the person 
and those that survive is the basic thought 
that the reason for redressing ‘purely per- 


sonal wrongs ceases to exist either when . 


the person injured cannot be benefited by 
‘a recovery or the person inflicting the injury 
cannot be punished, whereas, since the prop- 
erty or estate of the injured person passes 
to his personal representatives, a cause of 
action’ for injury done to these can achieve 
its purpose as well after the death of the 
owner .as before. This rule that the cause 
of action for injury to property or estate 
survives is in accord with the rule in equity, 
where’ proceedings relate primarily to the 
‘protection of property rights. 1 Am. Jur. 
68; Clarke v. Mathewson, 12 Pet. 169, 171. The 
late Judge Rogers in Sullivan v. Associated 
Billposters and Distributors, supra, after an 
exhaustive review of applicable authorities, 
thus states the modern rule as to the sur- 
vival in law actions: oa Ss 

It was a rule of the common law that most 
causés of action based on contract survived 
while of those founded on tort abated. But the 
rule was subject to various exceptions. The 
real test, so far as tort actions were concerned, 
seems to have been whether the injury on which 
the cause of action was based affected property 
rights, or affected the person alone. In the 
former case the cause of action survived, while 
in the latter it abated. 


[Basis af Cause of Action under 
Sherman Act] 


The cause of action created by the Sher- 


man Act is based, not on injuries affecting 


the person, but on injuries ‘affecting prop- 
erty rights. It is given to “any person who 
shall be injured by the act; and this means 
that the business or property” of plaintiff 
must have been, in some way, injured by 
‘the unlawful practices. Monarch Tobacco 
Works v. American Tobacco Co., 165 F. 774. 
This, of course, is an injury of a very differ- 
ent sort from an injury to the person; and 
the great weight of authority is to the effect 
that the cause of action survives. Hicks v. 
Bekins Moving & Storage €o., 9 Cir. 87 F. 
(2d) 583; Moore v. Backus, 7 Cir. 78 F. (2d) 
571; Fazakerly v. E. Kahn’s Sons Co., 5 Cir. 
75 F. (2d) 110, 114; Sullivan v. Associated 
Billposters and Distributors. 2 Cir. 6 F. (2d) 
1000; United Copper Securities Co. v. Amal- 
gamated. Copper Co., 2 Cir. 232, F. 574; Imbe- 
rial Film Exchange v. General Film Co., 244 
F. 985. The authorities to the contrary are not 
‘impressive. Haskell v. Perkins, 28 F. (2d) 
222 was a District Court decision holding 


that the cause of action survived to the 
extent of the jury award, but not as to the 
right to have the damage tripled. Caillouet 
v. American Sugar Refining Co., 250 F. 639, 
and Bonvillain v. American Sugar Refining 
Co., 250 F. 641, were District Court decisions 
rendered by the same judge in a Circuit where 
the Court of Appeals in the later decision of 
Fazakerly v. E. Kakn Sons Co., supra, ap- 
proved the contrary doctrine. The unsound- 
ness of their reasoning was pointed out by 
Judge Sparks in his opinion in Moore v. 
Backus, supra. 


[Five Year Limitation Period under Virginia 
Statute Governs| 


Since the action sued on is one which 
survives under the statute creating it, we 
think it clear that the five year, and not 
the one year, limitation prescribed by the 
Virginia statute is the limitation applicable; 
for it is the five year limitation which applies 
when the. action is “for a matter of such 
nature that in case a party die it can be 
brought by or against his representative”. 
Defendants argue that, although the cause 
of.action be held to survive under a proper 
interpretation of the federal statute creating 
it, it would not survive under the rule of 
the Virginia law if created by a state statute 
of like import, and therefore is not an action 
which survives within the meaning of the 
state statute of limitations. The test pre- 
scribed by the statute of limitations, how- 
ever, is survivability; and this must mean 
survivability under the law relating to the 
cause of action, since no test of survivability 
is prescribed by the statute of limitations. 
If it be said that the statute of limitations 
presumably has reference to causes of action 
created by state laws, the answer is that it 
is being applied here to a cause of action 
created by federal statute and that the essen- 
tial attributes of that cause of action can be 
determined only in the light of the federal 
law. Survivability is the test under the 
statute of limitations; the cause of action 
sued on is one that survives; and the posi- 
tion that, for the purposes of the statute of 
limitations, it should be treated as one that 
does not survive, finds no. support either 
in reason or in authority. The position, 
moreover, is entirely without practical sig- 
nificance here; for if we look to state law 
to determine whether such a cause of action 
if created by state law would survive, we 
reach the conclusion that it would, which 
brings us to the discussion of the third 
question.. 


[Survivability under Virginia Law] 


We have reached the conclusion thaf the 
cause of action here involved should be held 
to survive, ever though the question of its 
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survivability be determined solely by the 
law of Virginia. There is no decision of the 
Virginia courts on the subject; and we would 
not be required to depart from our concept 
of the proper common law rule to be applied 
in that state by speculating as to what the 
Virginia courts might decide in the light of 
their decision on questions somewhat analo- 
gous: Powell v. Maryland Trust Co., 4 Cir. 
125 F. (2d) 260, 269; New England Life Ins. 
Co. v: Mitchell, 4 Cir. 118 F. (2d) 414. This 
is true where the question is one of statutory 
interpretation, if there is no controlling state 
decision on the point involved. Carroll v. 
Carroll, 16 How. 275, 286. And the rule is 
peculiarly applicable in a case such as this, 
where the state statute is modeled on the 
federal act and a cause of action created 
thereunder presumably has the same attri- 
butes as a cause of action created by the 
federal act. In the light of the Virginia 
decisions, however, and the rule that they 
lay down generally, we think it clear that 
such a cause of action as that here sued on 
survives, without reference to the federal 
rule applicable to survivability of causes of 
action created by the federal statutes. 


[Virginia Statute on Survivability] 


The common law as to survival has been 
modified in Virginia by a statute, Code sec. 
5385, which provides: 

An action of trespass, or trespass on the case, 
may be maintained by or against a personal 
representative for the taking or carrying away 
any goods, or for the waste or destruction of, 
or damage to, any estate of or by his decedent. 


[Review of Virginia Decisions | 


As said by this Court, speaking through 
Judge Northcott in Pathe Exchange v. Dalke, 
4 Cir. 49 F. (2d) 161, 


There can be no doubt that the purpose of the 
Virginia statute was remedial and enlarged 
rather than restricted the classes of actions that 
survived at common law. 


See also Lee’s Adm’r v. Hill, 87 Va. 497, 12 
S. E. 1052, 24 Am. St. Rep. 666, and Trust Co. 
of Norfolk v. Fletcher, 152 Va. 868, 148 S. E. 
785. And as a result of the statute and the 
decisions construing it, we think that the 
class of actions which survive in Virginia 
has been enlarged to include those: which 
involve injury to a person in his property or 
business as distinguished from purely per- 
sonal wrongs. Thus in Winston v. Gordon, 
115 Va. 899, 80 S. E. 756, it was held that a 
cause of action against directors of a bank 
for losses sustained as a result of their negli- 
gence in its management would survive. The 
opinion in that case was written by Judge 
Keith, one of the ablest of the judges of 
Virginia, who cited with approval the fol- 
lowing rule quoted from 1 Cyc., p. 49: 
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At common law, as a general rule, the quali- 
ties of assignability and survival are tests of the 
other and are convertible terms. The question 
whether an action survives depends upon the 
nature of the action and not upon the form of 
it. It has been held that the line of demarca- 
tion at common law, separating those actions 
which survive from those which do not, is that 
in the first the wrong complained of affects, 
primarily and principally, property and prop- 
erty rights, and the injuries to the person are 
merely incidental, while in the latter the in- 
jury complained of is to the person, and the 
property and rights of property affected are 
merely incidental. At common law the rule 
was a general one that actions ex contractu 
survived the death of a party to the action, 
but, where the damage resulting was to the 
person, the rule was otherwise. 


Judge Keith quoted from Graves on Plead- 
ing, p. 16, the following statement of the 
rule: 


That actions ex delicto (torts) are frequently 
assignable in equity there can be no doubt; and 
at law the assignee can sue in the name of the 
assignor, as was done on the assignment of a 
bond. But all actions ex delicto are not assign- 
able, even in equity, for it is sometimes con- 
sidered against public policy, even in our day, 
to allow such an action to be made over to an 
assignee for money. Then what tort actions 
are assignable? The answer is: Such only as 
survive to or against the persona] representa- 
tive, if one of the original parties dies. Then 
what tort actions survive? The answer is: 
Those for wrong to property, real or personal, 
or which grow out of breach of contract, but 
not for wrongs done to the person or reputa- 
tion, or any purely personal wrong, apart from 
property or contract. An action for breach 
of promise of marriage does not survive at com- 
mon law, nor under the Virginia statute. 


And from White & Tudor’s leading cases in 
Equity, vol. 2, pt. 2, he quoted: 


To bring a cause of action within the scope of 

this doctrine, it must result from an injury to. 
an existing right of property, or from the breach 

of a contract which would have conferred such 

a right if it had been fulfilled; and the right to 

compensation in damage for injuries which are 

merely personal, as affecting the sufferer in 

mind, body, or reputation, cannot be assigned 

in equity or at law. 


And to this he added: 


The statement of Mr. Graves must always be 
borne in mind, that actions are assignable 
which survive, and those which do not survive 
are not assignable. 


And this was followed b* the following 
quotation from White & Tudor: 


All choses in action, embracing demands which 
are considered as matters of property or estate, 
are now assignable either at law or in equity. 
Nothing is excluded but mere personal torts 
which die with the party. A claim, therefore, 
for property fradulently or tortiously taken or 
received, or wrongully withheld, and even for 
an injury to either real or personal property, 
may be assigned. The prineiple is the same 
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where property is lost or injured through the 
negilgence of an agent, bailee, or common car- 
rier; and hence the transfer of such a cause of 
action will confer an equitable right on -the 
assignee, 


It seems perfectly clear that if an action 
for damages against directors of a bank for 
loss resulting from their negligence survives 
under the law of Virginia, an action for 
damages for loss occasioned to one’s busi- 
ness from conspiracy in violation of the 
anti-trust act must needs survive on the 
same principle. Both involve injury to prop- 
erty or estate as distinguished from mere 
personal wrong; and neither involves, in any 
technical sense, the taking or carrying away 
of goods or the wasting or damaging of an 
estate. And it should be noted that the 
action in Winston v. Gordon was held to sur- 
vive on the strength of the authorities to the 
effect that there is survival where the wrong 
complained of “affects primarily and princi- 
pally property and property rights”. 

A more recent decision of the Virginia 
court and one which carries the doctrine of 
survival even farther than Winston v. Gor- 
don is the case of Watson v. Daniel, 164 Va. 
564, 183 S. E. 183, decided in 1936. In that 
case it was neld that a cause of action of a 
parent for damages on account of the loss of 
services of a minor child and expenditures 
made to treat the child for injuries was one 
that survived under the law of Virginia. 
The court, speaking through Mr. Justice 
Gregory, said: 

At common law, personal actions, with few 
exceptions, died with the death of either party, 
but by statute now in Virginia all personal 
actions survive except some actions in tort. 
Mr. Harrison in his work on Wills and Adminis- 
tration, paragraph 426, says: ‘‘Those actions 
survive which consist of injuries to property, 
real and personal, or grow out of breach of 
contract. All actions, therefore, for injury to 
character or the person die with the death of 
either party. Actions for libel and slander 
or malicious prosecution, assault and battery, 
and actions of like character die with the per- 
son injured.’’ The present action would abate 
at common law upon the death of the plaintiff. 
The sole inquiry, which is determinative of this 
case, is whether or not under our statutes the 
action would survive the death of the plaintiff. 
If so, the five-year limitation applies; if not, the 
one-year limitation is applicable. 

It was said by Judge West in Trust Co. v. 
Fletcher, 152 Va. 868, 148 S. E. 785, 787, 73 
A. L. R. 1111, ‘‘Whether the one-year or the 
five-years statute applies depends upon whether 
or not the cause of action would survive. If 
it would survive, the limitation is five years; 
if it would not survive, the limitation is one 
year.’’ The test under section 5818 is survivor- 
ship. Then what tort actions survive? The 
answer of this court is found in Winston v. 
Gordon, 115 Va. 899, 80 S. E. 756, 763, where 
Judge Keith, quoting from Graves on Plead- 
ing, p. 16, said: ‘‘Those for wrong to property, 
real or personal, or which grow out of breach 


of contract, but not for wrongs done to the 
person or reputation, or any purely personal 
Weong, an goig from’ property or contract.’’ 


The plaintiff in the present case has suffered 
no injury to his person. His injury is to his 
own personal] estate; that is, he has been com- 
pelled to pay out of his own personal estate the 
Medica] and hospital expense for his child. He 
has also lost the services of his child. It can- 
not be said that the wrong to the plaintiff is 
merely personal, affecting his person only, apart 
from his personal estate. 


_ It will be noted that the cause of action 
in Watson v. Daniel was essentially the same 
as that in Cregin v. Brooklyn Crosstown Rail- 
road Co., 75 N. Y. 192, 31 Am. Rep. 459, which 
was cited by Judge Keith with approval in 
his opinion in Winston v. Gordon and from 
which he quoted as follows: 

The husband ‘‘had a right to the services of his 
wife; they were of pecuniary value to him; and 
any wrong by which he was deprived of those 
services, or put to expense to remedy or palliate 
the consequences of the injury to his wife, was 
a wrong done to his rights and interests. Adopt- 
ing the construction that pecuniary rights and 
interests only are protected by the statute, these 
were plainly involved * * *” 


Certainly, if an action for loss sustained 
through injury to a wife or child survives 
on the ground that it is an injury to the 
estate of plaintiff, a fortiori loss sustained 
as a result of injury to his business must 
also survive. © 


[Decision of Defendants’ Authorities] 


The case chiefly relied on by defendants 
and by the court below is Mumpower v. City 
of Bristol, 94 Va. 737, 27 S. E. 581. It will be 
noted that this was a much earlier case than 
either Winston v. Gordon or Watson v. Daniel 
and that the opinion, while written by Judge 
Keith, does not display the careful analysis 
of the law which is shown by him in the 
opinion in Winston v. Gordon. Mumpower v. 
City of Bristol is described by him in Winston 
v. Gordon as an action brought “for mali- 
ciously and without probable cause suing 
out an injunction against plaintiff, whereby 
the operation of his mill was suspended”. 
The action was thus classed as one for 
malicious prosecution, which is universally 
treated as a personal action which does not 
survive, the damage to property sustained 
thereby being considered not as direct but 
as consequential upon the injury ‘to the per- 
son. See Watson v. Daniel, supra; Woodford 
v. McDaniel, — W. Va. —, 81 S. E. 544; 
2C7 96303" note 52 L..R.A. (N2S.) 1215. 

Judge Keith, in the case of Winston v. 
Gordon, quoted from the opinion in Mumpower 
v. City of Bristol a passage containing the fol- 
lowing statement: 
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It is true that the language of the statute is 
comprehensive and embraces damage of any 
kind or degree to the estate, rea] or personal, 
‘of the person aggrieved; but the damage must 
be direct and not the consequential injury or 
loss to the estate which flows from a wrongful 
act directly affecting the person only. 


And distinguishing the situation in Winston 
v. Gordon from that in Mumpower v. City of 
Bristol, he said: 

As we have already said, there is no circum- 
stance or element of injury to the person in 
this case. The wrong, if any, was to right of 
property, which, if the facts alleged in the bill 
are true, was of serious and grievous nature. 


The same distinction was drawn in Watson 
v. Daniel, supra, the court saying of the opinion 
in Mumpower v. City of Bristol: 

The court further held that the language of the 
statute is comprehensive and embraces damages 
of any kind or degree to the estate, real or 
personal, of the person aggrieved; but the dam- 
age must be direct, and not the consequential 
injury or loss to the estate which flows from 
a wrongful act directly affecting the person only. 


Other Virginia cases relied upon by de- 
fendants do not seem to be remotely in 
point. Birnungham v. C. & O. R. Co., 98 Va. 
548, 37 S. E. 17, was a case of personal 
injury. Cover v. Critcher, 143 Va. 357, 130 
S. E. 238, and Vance v. Maytag Sales Corp., 
159 Va. 373 were actions for damages for 
deceit and fraud where the losses sustained, 
as in the case of malicious prosecution, were 
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not direct but consequential. All of these 
cases were distinguished by Mr. Justice 
Gregory in Watson v. Daniel, supra, on the 
ground that any damage to property was indi- 
rect and consequential. In Trust Co. v. 
Fletcher, 152 Va. 868, 148 S. E. 785, however, 
where the action was to recover the price 
paid for worthless stock, it was held that 
the wrong done in obtaining plaintiff’s money 
for the stock was a direct injury to property, 
that the action would survive and that the 
five year limitation was applicable. 


[Anti-Trust Action Survives under 
Virginia Law) 


A careful examination of the Virginia 
cases convinces us that, under the general 
principles of the law of Virginia relating to 
survival of actions, an action for damages 
to business resulting from conspiracy in 
violation of the anti-trust acts is an action 
that survives. Consequently, if we look only 
to the law of Virginia as embodied in the 
Virginia decisions, the five year and not the 
one year limitation of the statute is the one 
here applicable. 


[Ruling] 


For the reasons stated, the order dismiss- 
ing the action as barred by the statute of 
limitations will be reversed, and the cause 
will be remanded for further proceedings 
not inconsistent herewith. 

Reversed. 
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[fi 56,218] S. P. Leonard, Doing Business as Hi Test Gas & Oil Company v. Socony- 
Vacuum Oil Company, Inc., Wadhams Oil Company, Cities Service Oil Company, 
Formerly Empire Oil and Refining Company, Continental Oil Company, The Pure Oil 
Company, Shell Oil Company, Inc., Formerly Shell Petroleum Corporation, Sinclair 
Refining Company, Mid-Continent Petroleum Corporation, Phillips Petroleum Company 
and Skelly Oil Company. ~ 


United States Circuit Court of Appeals for the Seventh Circuit. 
Term, 1941, April Session, 1942. June 1, 1942. 


_ Appeal from the District Court of. the United States for the Western District of 
Wisconsin. 


In a treble damage action by a gasoline jobber against various oil companies wherein 
five items of damage wefe set forth as resulting from the alleged unlawful acts of the 
defendants, the allowance of a motion for summary judgment under Rule 56 (d) of the 
Federal Rules of Civil Procedure in favor of the defendants on two of the items was 
not a final decision under Section 128 of the Judicial Code and, for that reason, was not 
appealabie, especially where plaintiff was given leave to amend and the different elements 
of damage were not claimed to have resulted from different transactions but to have arisen 
from one alleged cause of action based upon one conspiracy. 


No. 7941. October 


Louis Karasik, Maurice J. Dix, Gerald Bocleau, and Hiram Z. Mendow, for appellant. 
Daniel T. Searles and Gene M- Woodfin, for appellees. 

W. P. Crawford, for amicus curiae. 

Before Evans, Major, Circuit Judges, and Linniey, District Judge. 


[Nature of Action] compelled to pay a higher price for gaso- 


line than was a fair market price; (c), his 


Linp ey, D. J.: Plaintiff, a jobber of gaso- 
line, brought this action to recover treble 
damages, alleging a violation of Section 1 
of the Sherman Anti-Trust Act. 


[Allegations of Damage] 

In his complaint plaintiff set forth five 
items of damage claimed to have resulted 
from defendants’ alleged wrongful acts. He 
alleged that, (a), the volume of profits from 
the business declined seriously; (b), he was 


volume of business decreased because of 
increased prices; (d), the cost of operating 
his business increased; and (e), he had to 
buy gasoline at a higher price. Because 
of these alleged injuries, plaintiff claimed 
damages to the extent of $6,400. 


[Lower Court Action] 


Defendants moved for a partial summary 
judgment under Rule 56(d) of the Federal 
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Rules of Civil Procedure on the claims of 
damage in subsections (b) and (e). The 
trial court sustained the motion, adjudging 
that plaintiff might proceed to trial as to 
the other elements of damage relied upon 
and that he might amend his complaint 
within 30 days. Plaintiff did not proceed 
to trial or amend but appealed. 


[Question] 

Section 128 of the Judicial Code (28 U. S. 
C. A. Sec. 225) provides that: “The Circuit 
Court of Appeals shall have appellate juris- 
diction to review by appeal * * * final de- 
cisions. * * *’ The Federal Rules have 
worked no modification of this provision. 
Florian v. United States, 114 F. (2d) 990 
(CCA 7); Huntemann v. New Orleans Pub- 
lic Service, Inc., 119 F. (2d) 465 (CCA 5). 
The question thus arises whether the par- 
tial summary judgment was a final deci- 
sion within the meaning of Section 128. 


[No Appeal from Partial Summary 
Judgment] 

It is obvious that plaintiff here relied 
upon only one cause of action—damage to 
his business resulting from defendants’ al- 
leged violation of the Anti-Trust Act. The 
different elements of damage were not 
claimed to have resulted from different 
transactions but to have arisen from the one 
alleged cause of action based upon one 
conspiracy. It seems clear, therefore, that 
when the court granted the motion for a 
partial summary judgment as to. items (b) 
and (e), it did not dispose finally of plain- 
tiff’s claim. The trial court reserved for 
determination his asserted right to recover 
on the other elements of damage alleged 
to have resulted from the conspiracy. 

Moore, in his analysis of the, Federal Rules 
of Civil Procedure expresses the opinion 
that a partial summary judgment under 
Rule 56(d) is not appealable. 3 Moore’s 
Federal Practice, Ist Ed. 1938, 3190. His 
reasons for such views are: (1), from the 
language of the rule it is clear that such is 
not a final judgment, “but merely a pre- 
trial adjudication that certain issues in the 
case shall be deemed established for the 
trial of the case,” and (2), it was the de- 
clared policy of the draftsmen of the rules 
to continue the policy of the former prac- 
tice of not allowing interlocutory appeals, 
except where specifically provided for by 
act of Congress. 


[Purpose of Summary Judgment Rule] 

To this reasoning we assent. It seems 
quite apparent that the draftsmen were at- 
tempting, by providing for partial summary 
judgment, merely to speed up the trial by 
eliminating what were not deemed proper 
issues. The rule is very similar to Rule 16 
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concerning pretrial procedure for formula- 
tion of issues by the court in conference 
with the parties. In fact, the drafters ex- 
pressly indicated that the same purpose 
lay behind both. There is no indication 
that it was the intent of the Supreme Court, 
in promulgating the rule, to make such par- 
tial summary judgment final and appeal- 
able. In fact, had such been the intent, it 
would have brought about the very end 
desired to be avoided,—delay and waste of 
tine in appealing piecemeal, even though 
the party still has a cause of action pend- 
ing, where he may have a final judgment 
disposing of all controversies between the 
parties. 

Further, it has long been the policy of 

the. Federal Courts not to grant appeals 
from interlocutory judgments unless re- 
quired so to do. 
A case may not be brought here by appeal or 
writ of error in fragments. To be appealable 
the judgment must be not only final, but com- 
plete. And the rule requires that the judgment 
to be appealable should be final not only as to 
all the parties, but as to the whole subject 
matter and as to all causes of action involved. 
The exception occurs only when an adjudication 
is final in nature, of matters distinct from the 
general subject of litigation. Collins v. Miller 
252 U.S. 364, 370 (1920). 


[Cases in Point] 

There are a number of cases very close to 
the problem presented. Florian v. United 
States, 114 F. (2d) 990 (CCA 7), cert. 
granted and judgment reversed for want of 
jurisdiction because of the absence of final 
judgment in the District Court, 312 U. S. 
656 (1941); Collins v. Miller, 252 U. S. 364, 
370; Rexford v. Brunswick-Balke-Collender 
Co., 228 U. S. 339, 345. The proper rule is 
perhaps best expressed by the Supreme 
Court in Heicke v. United States, 217 U. S. 
423, 430. 


[Similarity of Partial Summary Judgment 
to Allowance of Motions to Strike] 

This problem of partial summary judg- 
ment is very similar to that arising upon 
orders allowing motions to strike, used to 
eliminate certain matters before trial by 
having them determined preliminary to trial. 
The Federal Courts have uniformly held 
that orders upon such motions are not, in 
themselves, such final orders as to be ap- 
pealable. Despite such interlocutory orders, 
the suit or action is regarded as still pend- 
ing and before the court for final determi- 
nation by final judgment before jurisdiction 
can be conferred upon the court of review. 
City & County of San Francisco v. McLaugh- 
lin, 9 F, (2d) 390 (CCA 9); Darling Lumber 
Co. v. Porter, 256 Fed. 455 (CCA 5); Mis- 
sourt & Kansas Interurban Ry. v. City of 
Olathe, Kan., 222 U. S. 185. In essence, 
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defendants’ motion was nothing more than 
one to strike certain matters and the judg- 
ment only interlocutory,—a pretrial order 
determining for the purposes of the trial 


right to amend within 30 days. Where the 
right to amend is given there is no “final 
decision,” Atwater v, North American Coal 
Corp., 111 F. (2d) 125 (CCA 2); Western 


a legal contention affecting only certain 
elements of damage. - 


[No Final Decision Where Right to Amend 
Given] 

It should be observed that under the 

order complained of, plaintiff was given the 


Electric Co. v. Pacent Reproducer Corp., 37 
F, (2d) 14 (CCA 2). 


[Ruling | 


The appeal is dismissed for want of juris- 
diction. 


[1] 56,219] Cleaners, Dyers and Pressers Local Union No. 228, New Orleans Amal- 
gamated Clothing Workers of America et al. v. G. H. W. Cleaners & Dyers, Inc. 


Supreme Court of Louisiana. No. 36433. March 30, 1942. 


A covenant in individual contracts between a labor union and all the members of an 
association operating cleaning and pressing businesses in the City of New Orleans, which 
provided for the payment of a related-and graduated wage scale predicated upon certain 
fixed retail price levels which each member of the association agreed to maintain for 
cleaning and pressing services, was not enforcible in view of the prohibition of the 
Louisiana Constitution (Article XIX, Section 14) against combinations in restraint of 
trade, where it was clear that the underlying purpose of the covenant was to maintain 
fixed prices and that its effect was to stifle competition to the detriment of the public. 


Appeal from the Civil District Court for the Parish of Orleans. Bond, J. Affirmed. 
Gill & Simon, New Orleans, La., for plaintiff. 
Edward Rightor, F. A. Kullman, and Borris: Burk, all of New Orleans, La., for 


defendant. 


[Nature of Action] 


McCates, J.: The plaintiff, a labor union 
composed of workers engaged in the clean- 
ing, dyeing and pressing of garments and 
other articles in the City of New Orleans, 
brought this suit for an injunction against 
G. H. W. Cleaners and Dyers, Inc., to pre- 
vent it from violating a price-fixing covenant 
contained in a wage scale contract. The 
cause of action alleged by plaintiff is based 
upon the following facts: 


[Facts] 


The defendant operates a cleaning and 
pressing business in New Orleans and is a 
member, together with 182 other cleaning 
establishments, of an association named 
Cleaners and Dyers Club of New Orleans, 
Inc. On May 12, 1941, all of the members 
of this association entered into separate, but 
identical, contracts with the plaintiff labor 
union, which provided, among other things, 
for the payment of a related and graduated 
wage scale predicated upon certain fixed 
retail price levels which each member of 
the association agreed to maintain for clean- 
ing and pressing services rendered. 


[Basis for Relief Sought) 


The plaintiff charges that the defendant 
is violating the price-fixing covenant of the 


contract. No complaint is made that the 
wage level provisions have been disregarded, 
but it is alleged that, if the defendant is 
not enjoined from violating the retail price 
level, other members of the association will 
be compelled to reduce their prices in order 
to compete with the defendant; that, as a 
matter of fact, other members of the asso- 
ciation have threatened to do so and that, 
as a result, the general wage scale agreed 
upon between plaintiff and all of the clean- 
ing and pressing establishments will be 
seriously impaired. 


[Trial Court’s Ruling] 

Upon the showing made by plaintiff in its 
petition, a temporary restraining order was 
issued by the District Court and the de- 
fendant was ordered to show cause why a 
preliminary injunction should not be granted. 
On the day fixed for the hearing, the de- 
fendant appeared and excepted to plaintiff's 
petition and also filed an answer in which 
it admitted violating the price-fixing cove- 
nant, but contended that that stipulation of 
the contract is illegal and unenforcible since 
it violates Article XIX, Section 14, of the 
Constitution of 1921, which prohibits all 
combinations, trusts or conspiracies in re- 
straint of trade, commerce or business. The 
exception of no cause of action filed by it 
is founded upon the same contention. 
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After a hearing, the District Judge sus- 
tained the defendant’s exception of no cause 
of action, recalled the temporary restrain- 
ing order and dismissed the plaintiff's suit. 
Wherefore, this appeal. 


[Question] 


The sole issue presented to us for deter- 
mination is whether the price-fixing cove- 
nant contained in the contract is reprobated 
by Section 14 of Article XIX of the Con- 
stitution of 1921 and hence unenforcible. 
The constitutional prohibition, as amended 
by Act No. 318 of 1936, reads as follows: 


‘ It shall be uniawful for persons or corpora- 
tions. or their legal representatives, to combine 
or conspire together, or to unite or pool their 
interests for the purpose of forcing up or down 
the price of any agricultural or manufactured 
product or article of necessity, for speculative 
purposes, and all combinations, trusts, or con- 
spiracies in restraint of trade, commerce or 
business, as well as all monopolies or combina- 
tions to monopolize trade, commerce or busi- 
ness, are hereby prohibited in the State of 
Louisiana, and it shali be the duty of the Attor- 
ney General, of his own motion, or any District 
Attorney of the State, when so directed by the 
Governor or the Attorney General, to enforce 
this provision, by the injunction or other legal 
proceedings, in the name of the State of Louisi- 
ana, and particularly by suits for the forfeiture 
of the charters of offending corporations, in- 
corporated under the laws of the State of 
Louisiana, and for the ouster from the State of 
foreign corporations. Provided, however, that 
nothing herein contained shall prevent the 
Legislature from providing additional remedies 
for the enforcement of this Section. 


It will be seen from the foregoing that, 
not only does the provision prohibit a com- 
bination or a conspiracy between persons 
or corporations to pool their interests for 
the purpose of forcing up or down the price 
of any agricultural or manufactured article 
or product for speculative purposes, but 
that “all combinations, trusts, or conspir- 
acies in restraint of trade, commerce or 
business” are likewise reprobated. 

The agreement sought to be enforced in 
the instant case falls squarely within the 
constitutional prohibition. It is clear that 
the underlying purpose of the covenant re- 
specting price levels is to restrain the de- 
fendant and all other persons or corporations 
engaged in the cleaning and pressing busi- 
ness in the City of New Orleans (who have 
entered into similar contracts with the union) 
from charging for their services a price 
other than that fixed in the agreement. The 
effect of the covenant is to stifle competition 
to the detriment of the public. 


[Contentions of Union Discussed] 


Counsel for the defendant [plaintiff] 
nevertheless assert that the price-fixing level 
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inserted in the contract is not violative of 
the Constitution for a number of reasons. 
We find it unnecessary to state or discuss 
all of the points raised by counsel because 
a consideration of their principal arguments 
is sufficient to dispose of the other conten- 
tions. 

It is maintained, first, that the price-fixing 
covenant sought to be enforced is not vio- 
lative of Section 14 of Article XIX of the 
Constitution, as amended, for the reason 
that the constitutional provision is not self- 
operative and that it is, therefore, necessary 
for the Legislature to enact a prohibitorv 
law to make the mandate effective. 

This proposition is not meritorious—for, 
assuming for purposes of discussion (with- 
out in any way conceding) that the con- 
stitutional prohibition is not self-operative, 
then the provision must be regarded as a 
statement by the people of the public policy 
of the State. Hence, it follows that, since 
the contract under consideration is inimical 
to public policy, it is void and unenforceable 
under Articles 1891, 1892, 1893 and 1895 
of the Revised Civil Code. 


The conclusion above reached furnishes 
an answer to another contention made by 
the plaintiff which is—that the present trend 
of public policy is to permit price-fixing 
measures and that the Legislature of Lou- 
isiana, in recognition of the necessity for 
the establishment of level prices in certain 
industries to prevent unfair competition, has 
passed laws sanctioning contracts of this 
sort. Moreover, the legislative acts relied 
upon by the plaintiff are inapplicable to the 
cleaning and pressing business, and none of 
these acts permit a combination between 
persons engaged in the same trade or’ busi- 
ness to fix and maintain prices which have 
the effect of stifling competition in the par- 
ticular industry. The Unfair Sales Act 
(No. 338 of 1940) has for its purpose the 
suppression of unfair competition and is 
not a price-fixing statute; the Fair Trade 
Act (No. 13 of 1936) applies only to pro- 
ducers of branded or trade-mark articles 
and to vertical and not horizontal price- 
fixing; the Beauticians’. Act (No. 275 of 
1940) and the Barbers’ Act (No. 48 of 1936) 
establishing minimum prices were enacted 
under the police power of the State for the 
purpose of maintaining sanitary conditions 
and do not authorize contracts between per- 
sons engaged in those trades to fix an ab- 
solute price on the sale of their services. 

Counsel, however, contend that the con- 
tract was entered into primarily for the pur- 
pose of providing a fair wage scale for the 
union and that the price-fixing covenant 
contained therein is merely incidental to 
this object. If this be true, then the plain- 
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tiff is without a cause of action because it 
does not charge that the defendant is vio- 
lating the wage scale stipulation of the 
agreement and it, therefore, has no interest 
in enforcing the price-fixing covenant. But, 
in order to avoid such a conclusion, counsel 
are compelled to predicate their cause of 
action upon another theory and the plaintiff 
has alleged that the price-fixing feature of 
the contract applies to all of the cleaning 
and pressing establishments in the City of 
New Orleans and that, if the defendant is 
permitted to violate the coyenant, other es- 
tablishments will be compelled to do like- 
wise with the result that, ultimately, the 
wage scale set forth in the contracts will 
be seriously impaired. 
cause of action upon this premise, it is mani- 
fest that the plaintiff is attempting to 
enforce, as to all cleaning and pressing es- 
tablishments, the price-fixing covenants of 
the contracts. This cannot be done in view 
of the prohibition contained in the Consti- 
tution. Certainly, the cleaning and pressing 
establishments could not enforce these agree- 
ments as between themselves and the union 
is not to be permitted by indirection to ac- 
complish such a result. f 
But counsel argue that it would be proper 


for the Court to enforce the price-fixing : 


covenant at the instance of the union be- 
cause the Supreme Court of the United 
States has declared in Apex Hosiery Com- 
pany v, Leader, 310 U. S. 469; 60 Sup. Ct. 
Rep. 982; 84 L. Ed. 1311, that labor unions 
do not come within the prohibitions con- 
tained in the Sherman Anti-Trust Act. 


In founding its - 


The authority relied upon does not sup- 
port the contention. The Supreme Court 
did not rule that a labor union has the 
right to force an employer to sell his goods 
at a fixed price. On the contrary, the Court 
simply held that it is the nature of t!_ 
restraint that determines whether or not 
the Sherman Anti-Trust Act has been vio-: 
lated and it stated that “the restraint here 
* * * has not been shown to have any actual 
or intended effect on price or price com- 
petition” (which is certainly not true in the 
case at bar). Furthermore, the Court re- 
fused to maintain the contention that the 
Anti-Trust Act did not apply to labor 
unions and declared that the labor unions 
are subject to the provisions of the law 
when their activities result in an actual re- 
straint of trade, 


[Conclusion] 


The difficulty in the instant case is that, 
no matter what may have been intended 
by the plaintiff union and regardless of how 
pure its motive was, the effect of the price- 
fixing covenant is to nullify ‘competition 
among persons engaged in the cleaning and 
pressing business. It is, therefore, a com- 
bination in restraint of trade. 


[Ruling] 


Plaintiff’s suit was properly dismissed by 
the District-Judge on the exception of no 
cause of action. 

For the reasons. assigned, the judgment 
appealed from is affirmed. 


[56,220] Rabhkor Company, Inc. v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Second Circuit. 


1, 1942. 


No, 17711. May 


_ An order of the Federal Trade Commission directing a garment manufacturer (1) to 
cease using the word “silk” and the unqualified term “satin” to describe, designate, or 
in any way refer to any fabric or product which is not composed wholly of silk, and (2) to 
discontinue advertising, offering for sale, or sone fabrics, garments or other products, 

e 


composed in whole or in part of rayon without c 


arly disclosing the rayon content by 


use of the word “rayon” is affirmed, as modified, by the entry of a formal decree. 


Affirming as modited order of the Federal Trade Commission in Dkt. 3619. 
Before LEARNED HANnp and Aucustus N. Hann, Circuit Judges. 


Decree 


The petitioner herein, having filed with 
this Court on April 29, 1941, its petition to 
review and set aside an order to cease and 
desist issued by the Federal Trade Com- 
mission, respondent herein, under date of 
February 28, 1941, under the provisions of 
the Federal Trade Commission Act; and a 
copy of said petition having been served 
upon the respondent herein; and said re- 


spondent having thereafter certified and 
filed herein, as required by law, a transcript 
of the entire record in the proceeding lately 
pending before it, in which said order to 
cease and desist was entered; and the parties 
hereto, having filed herein their joint motion 
asking this Court to enter a decree modify- 
ing said order by striking paragraph 5 
therefrom, affirming said order as so modi- 
fied, and commanding obedience to the 
terms thereof as so modified and affirmed— 
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Now THEREFORE, IT Is HEREBY ORDERED, 
ADJUDGED AND DECREED that said order to 
cease and desist be modified by striking 
therefrom paragraph 5 thereof, reading as 
follows: ‘ 

5. Representing in any manner or by any 
means, that respondent’s {petitioner’s] products 
are composed of fibers or materials other than 
those of which such products are actually com- 
posed. 


and that said order, as so modified, be, and 
the same hereby is, affirmed: 


Anp It Is HEREBY FURTHER ORDERED, AD- 
JUDGED AND DEcREED that the petitionér, Rab- 
hor Corporation, a corporation, its officers, 
representatives, agents and employees, di- 
rectly or through any corporate or other 
‘device, in connection with the offering for 
sale, sale and distribution of its men’s robes, 
jackets, lounge suits, and other wearing 
apparel, in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Using the word ‘‘silk’’ or any other word 
or term descriptive of silk to describe, desig- 
nate, or in any way refer to any fabric or 
product which is not composed wholly of silk, 
the product of the cocoon of the silk worm; 
provided, however, that in the case of fabrics 
or products composed in part of silk and in 
part of other fibers such term or similar terms 
may be used as descriptive of the silk content 
if there is used in immediate connection or 
conjunction therewith in letters of at least 
equal size and conspicuousness, words truth- 
fully describing and designating each constitu- 
ent fiber or material thereof; 

2. Using the unqualified term ‘‘satin’’ or any 
other descriptive term of similar import or 
meaning indicative of silk to describe, designate, 
or in any manner refer to any fabrics or prod- 
uct which is not composed wholly of silk, the 
product of the cocoon of the silk worm; pro- 
vided, however that when said word or descrip- 


tive term is used truthfully to designate or 
describe the type of weave, construction, or 
finish, such word shall be qualified by using in 
immediate connection and conjunction there- 
with, in letters of at least equal size or con- 
spicuousness, a word or words clearly and 
accurately naming or describing the fibers or 
materials from which said praducts are made; 

3. Advertising, offering for sale, or selling 
fabrics, garments, or other products composed 
in whole or in part of rayon without clearly 
disclosing, by the use of the word ‘‘rayon,”’ the 
fact that ‘such fabrics or products are composed 
of rayon, and when such fabrics or products 
are composed in part of rayon and in part of 
other fabrics or materials, such fabrics or ma- 
terials shall be designated in immediate con- 
nection or conjunction with the word ‘‘rayon”’ 
in letters of at least equal size and conspicu- 
ousness which shall truchfully describe and 
designate each constituent fiber or material 
thereof; 

4, Representing in any manner that fabrics 
or products offered for sale or sold by it contain 
silk in greater quantity than is actually the 
case; 

ANnp It Is Heresy FURTHER ORDERED, AD- 
JUDGED AND DECREED that the petitioner here- 
in shall, within ninety (90) days after the 
entry of this decree, file with the Federal 
Trade Commission a report in writing set- 
ting forth in detail the manner and form in 
which it has complied with this decree. 

Without prejudice to the right of the 
United States, as provided in Section 5 (1) 
of the Federal Trade Commission Act, to 
prosecute suits to recover civil penalties 
for violations of the said order to cease and 
desist hereby modified and affirmed, this 
Court retains jurisdiction of this cause to 
enter such further orders herein from time 
to time as may become necessary effectively 
to enforce compliance in every respect with 
this decree and to prevent evasion thereof. 


[] 56,221] Dave Ryan et al. v. United States of America. 


United States Circuit Court of Appeals for the Ninth Circuit. 


1942. 


No. 10,011. June 4, 


Upon motion for directions to trial court relating to the preparation of the record 
on appeal and for an order vacating or modifying an order of the trial court in relation 


to the preparation of such record. 


Certain parties appeared before a grand jury in an anti-trust proceeding in 


response to subpoenas duces tecum and, after protesting against ‘testifying on the 
ground that the grand jury proceedings contemplated their indictment and that they 
were immune from testifying under the Fifth Amendment of the Constitution of the 
United States, were compelled to give evidence upon which an indictment was found 
against them. Pleas in bar to the prosecution, asserting their constitutional rights to be 
free from self-incrimination, were filed by the parties and denied by the trial court upon 
consideration of their merits and the testimony given by the parties before the grand jury. 
Held, that the parties, upon appeal from convictions, were entitled to have the transcript 
of their testimony given before the grand jury made a part of the record. 
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Joseph O. Carson, Indianapolis, Ind., Harry N. Routzohn, Dayton, Ohio, Hugh K. 
McKevitt and Jack M. Howard, both of San Francisco, Calif., for asta HL . 


Thurman Arnold, Assistant Attorney General, Washington, D. C., Frank J. Hennessy, 


U. S. Attorney, 


San Francisco, Calif. Tom C. Clark and Wallace Howland, Special 


Assistants to the Attorney General, Pierce W. Bradley, Fred S. Gilbert, Jr., and Walter 
M. Lehman, Special Attorneys, all of San Francisco, Calif., for appellee. 


Before GARRECHT, DENMAN and Hea ty, Circuit Judges. 


[Nature of Motion] 


DENMAN, Circuit Judge: This is a motion 
pursuant to Rule IV of the Rules of Pro- 
cedure in Criminal Cases with reference to 
the preparation of the record on appeal for 
an order directing the trial court to include 
therein the transcript of testimony given 
before the Grand Jury which returned the 
indictments upon which appellants were 
convicted of having violated the Sherman 
Anti-Trust Act, 15 U. S.C. A. 1. Among 
other grounds of appeal, appellants claim 


that the evidence does not support the find-' 


ings of the court upon which it adjudged 
their pleas in bar of the prosecutions should 
be denied. 


[Compulsion of Testimony before Grand 
Jury] 


The record before us shows that in the 
proceedings before the Grand Jury leading 
to the indictments of the appellants they 
were subpoenaed and eompelled by the dis- 
trict court to testify before the Grand Jury 
and to bring to the Grand Jury certain doc- 
umentary evidence there placed in evidence. 
This compulsion occurred although they 
protested against testifying on the ground 
that the Grand Jury proceeding contem- 
plated their indictment and that they were 
immune from testifying under the Fifth 
Amendment of the Constitution of the 
United States. 


[Pleas in Bar to Prosecution] 


Appellants then severally filed their pleas 
in bar of the prosecutions which pleas were 
substantially as follows: 

That on April 24, 1940, pursuant to a sub- 
poenas duces tecum defendant appeared before 
the grand jury; that he refused to testify unless 
granted immunity, which was refused; that he 
asserted his right under the Constitution to be 


free from self-incrimination; that he was com- 
pelled to give testimony concerning the transac- 
tions, matters and things upon which the 
indictment was found; that the evidence went 
beyond the scope of producing books, records 
and documents, and related both directly and 
indirectly to transactions, matters and things 
contained in said indictment; that this indict- 
ment has been found against him illegally; 
that he is immune from prosecution upon the 
charges contained in said indictment. 


The pleas in bar were substantially the 
same as that made in Edwards v. United 
States. S12.) S, 473.475: 

Though the pleas themselves were in fact 
such pleas in bar, they were denominated by 
the appellants as pleas in abatement. It is 
obvious that it is the substance of the plea 
and not the name given it by the pleader 
which determines its character. We are 
hence not required to consider the question 
presented by 28 U. S. C. A. 879,’ concerning 
pleas in abatement in criminal cases. 


[Trial Court’s Ruling on Pleas] 


The Government demurred to these pleas 
in bar and the demurrer was sustained. 
Thereafter in the course of the trial appel- 
lants moved for a reconsideration of their 
pleas in bar, citing Edwards v, United States, 
and prayed that the court consider the tes- 


' timony given by them before the Grand 


Jury as shown by the transcript thereof. 
The court received the transcript in evi- 
dence and, as it stated in the findings of 
fact and conclusions of law upon the pleas 
in bar, 

“Pursuant to said oral motions, the Court read 
the transcript of the testimony of the said de- 
fendants given before the Grand Jury, The 
pleas in abatement were thereupon considered 
by the Court on their merits in the light of the 
testimony given by the moving defendants be- 
fore the Grand Jury. The question for the 
Court’s determination was whether such testi- 


Ce ae. ee 


1That on April 14, 1938, and two successive 
dates, pursuant to subpoenas duces tecum, peti- 
tioner had appeared before an officer of the 
Securities and Exchange Commission with the 
books and records called for, and ‘‘after having 
claimed his immunity against self-incrimination, 
as provided by law and the Constitution of the 
United States, under compulsion, testified under 
oath. pursuant to various questions propounded 
and asked him by said officer of said Commis- 
sion, said testimony concerning said defendant’s 
identity and relationship to various trusts and 
organizations which are the subject matter of 


this prosecution and concerning divers and sun- 
dry other matters pertaining to the matters 
which are the subject of this prosecution, and 
particularly to the personal entries, books and 
records of said defendant, which are part of the 
subject matter of this prosecution.”’ 


2 “*§°879, Reversal on ‘error limited. There 
shall be no reversal in the Supreme Court or in 
a circuit court of appeals upon a writ of error, 
for error in ruling any plea in abatement, other 
than a plea to the jurisdiction of the court, or 
for any error in fact.’’ 
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mony, in view of all the circumstances of the- 


case, was of such a nature as to bring the mov- 
ing defendants within the purview of the im- 
munity statute.’’* Certificate of Clerk of 
District Court, pages 26, 27. 

The court thereafter denied the pleas in 
bar upon this consideration of their merits 
and upon the reading of appellants’ testi- 
mony given the Grand Jury so.soffered in 
-evidence. 


[Trial Court’s Denial of Motion to Have 
Grand Jury Testimony of Appellants 
Made Part of Record. on Appeal] 


In the preparation of the record on ap- 
peal the appellants moved the district court 
to include in the record on appeal the testi- 
mony contained in the transcript of evidence 


given by them before the Grand Jury. The 
district court denied the motion and the 
motion here followed. 

It is not contended that the transcript of 
the testimony of the appellants before the 
Grand Jury contains facts which now should 
be suppressed for purposes of justice. The 
case seems identical with that of Edwards v.. 
United States, supra, in this regard. 


[Conclusion and Ruling] 


We can see no reason why the testimony 
of the appellants given before the Grand 
Jury and received in evidence and consid- 
ered by the district court should not be 
made a part of the record on appeal. 


The motion is granted. 


[] 56,222] White Bear Theatre Corporation v. State Theatre Corporation, Jessie L. 


Jensen, Helen Naas and Paul Albrecht. 


United States Circuit Court of Appeals for the Eighth Circuit. 


Term, 1942. July 13, 1942. 


No. 12,201. May 


Appeal from the District Court of the United States for the District of Minnesota. 
The making of licensing agreements between out-of-state producers of motion pictures 


and a Minnesota exhibitor and the supplying of films pursuant thereto through 


Minnesota 


‘agencies of the producers were considered ‘to be such component processes of the interstate 
distribution of the films as to constitute.interstate commerce. 


Where the competitive freedom of an interstate market in the purchase and sale of 


commodities is interfered with, by a contract, combination, or conspiracy, that from the 
public viewpoint harmfully restrains competition, or by an attempt, combination, or con- 
spiracy to monopolize, that has a direct wrongful purpose or other probable prejudicial 
consequences to the public interest, the force of the Sherman Act may be called into 
operation against it, on the basis of the public wrong involved, through the public or pri- 
vate remedies which the Sherman and Clayton Act provide. 


In principle, and within the intendment of the Sherman Act, public interest is as much 
concerned with the improper control of the interstate market, on the buyer’s or seller’s 
side, Je ae little town as for the great metropolis, or for any state, or for the country 
as a whole. 


Evidence establishing a conspiracy and an attempt on the part of a motion picture 
exhibitor and othersito monopolize the “first run” films of the interstate market by obtain- 
ing from all the producers of such films the exclusive rights for their exhibition in a par- 
ticular locality, with the wrongful intent of thereby driving a competing exhibitor out of 
business, presented a case for the jury in a treble damage action under the Sherman Act. 


Louis B. Schwartz (Samuel P. Halpern on the brief) for appellant. 


Stan D, Donnelly (Gordon Shepard and Oppenheimer, Hodgson, Brown, Donnelly & 
Baer, on the brief) for appellees. 


Before GARDNER, WooDROUGH and JOHNSEN, Circuit Judges. 


JoHNsEN, Circuit Judge, 
opinion of the Court. 


[Question] 
The question is whether the monopoly, 
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delivered the which plaintiff's evidence showed that de- 


fendants had conspired and attempted to 
establish, was one which fell within the op- 


eration of section 2 of the Sherman Act, 26 
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Stat. 209, 15 U. S. C. A. §2) and which 
could afford the basis for an action for 
threefold damages under section 4 of the 
GlaytonvActs938) Staty 7ols 15sUsiSih:GetAc 
§15. The trial court held that it was not 
and, at the close of plaintiff’s evidence, di- 
rected a verdict for defendants. 


[Basis for Trial Court's Direction of Verdict] 


The suit was one brought by the owner of a 
motion picture theatre in White Bear Lake 
Minnesota, under the statutes referred to! 
to recover damages against the owner and 
officers of the only other-theatre in the 
town, for conspiring and attempting to ob- 
tain a monopoly upon all the feature films 
that could be procured for “first-run” show- 
ing in that locality, in order to drive plain- 
tiff out of business. In directing a verdict 
for defendants at the close of plaintiff’s evi- 
dence, the trial court declared: 


It is legally quite impossible to understand 
how the public interest could be concerned in 
this individual private controversy. As I view 
the evidence in this case, the difficulties of the 
parties have had no effect on interstate com- 
merce. * * * The flow of commerce between 
the states and in the motion picture industry 
has and will continue to flow irrespective of the 
activities of these competitors at White Bear 
Lake. 


Giving plaintiff’s evidence the significance 
and effect to which it is entitled on a direct- 
ed verdict,’ the situation must be tested on 
the basis of the facts that follow, which a 
jury could competently have found to exist, 
as a matter of direct proof or of reasonable 
inference. 


[Review of Plaintiff's Evidence] 


For over nineteen years, defendants’ thea- 
tre had had the field to itself at White Bear 
Lake—a town of about 2,800 population, 
with a drawing territory, during the vaca- 
tion season, of some 10,000 people. In May, 
1939, the town council of White Bear Lake, 
over the protest of defendants, granted 
plaintiff a license to. erect and operate a 
competing theatre. Defendant Tensen, who 


"1§ 2, ‘‘Every, person who shall monopolize, or 
attempt to. monopolize, or combine or consptre 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, * * * shall be deemed guilty of 
a misdemeanor * * *,”’ 

2§4, ‘‘Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
in any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.”’ 

3 Plaintiff relies also upon § 1 of the Sherman 
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was the president of the defendant. corpora- 
tion, at that time declared: “I will tie all 
the pictures up and put them out of busi- 
ness inside of a year”. Statements were 
made on other occasions also by defendant 
Jensen, to the effect that defendants would 
buy up all the pictures that might other- 
wise be available to plaintiff, so that it would 
not be able to operate. About the time that 
the foundation of plaintiff’s building was 
being completed, defendants Jensen and Al- 
brecht advised plaintiff that it had better 
sell its equity in the property to them, 
“right there and then”, as “they had bought 
all the pictures in the town and, if they had 
not gotten them, they would get them.” 
At the time plaintiff had commenced the 
construction of its theatre building, defend- 
ants held exhibitor’s contracts, for White 
Bear Lake, on all of the productions of four 
of the eight major companies in the indus-. 
try, and a “selective” contraet for part of 
the productions of a fifth company. There 
were thus three major producers with- 
whom defendants then had no contracts: 


The “big-eight” film companies produced 
all the feature films of the industry, except 
for a limited number of “western” or “ac- 
tion” films released by two independent 
producers. A theatre such as plaintiff’s, in 
White Bear Lake, could not operate suc- 
cessfully without “first-run” rights on the 
output of at least three of the major pro- 
ducers. “Western” or “action” films could 
not take the place of these feature pictures, 
although they might be used to supplement 
them. The output of the three major pro- 
ducers, which defendant did not have under 
contract at the time, would have provided 
plaintiff with a sufficient number of feature 
pictures for the successful operation of its 
theatre. 


Plaintiff had had some preliminary nego- 
tiations with the three producers referred 
to, before it commenced the construction of 
its building. While these negotiations were 
pending, defendants stepped in and pur- 
chased, from under plaintiff, the exhibitor’s 
rights, for White Bear Lake, on the produc- 


Act. 50 Stat. 693, 15 U. S. ©. A. §1, which pro- 
vides that ‘‘Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sev- 
eral States, * * * is hereby declared to be 
illegal * * *’’, but, in the view we take of the 
situation here, it is unnecessary to engage in a 
separate discussion of this provision. Section 1, 
of course, embodies a legally distinct wrong or 
offense from § 2, but ‘‘the two sections overlap 
in the sense that a monopoly under § 2 is a 
species of restraint of trade under § 1”’. United 
States v. Socony-Vacuum Oil Co., 310 U. S. 150, 
226, footnote 59, 60 S. Ct. 811, 84 L, Ed. 1129. 
4See Johnson v. J. H. Yost Lwmber Co., 8 
Cir., 117 F. 2d 53, 57, and cases there cited. 
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tions of two of these companies. They 
paid a higher price to one of the companies 
than that at which it had offered to contract 
its productions to plaintiff. In addition, de- 
fendants took occasion to buy up a sub- 
stantial portion of the preceding season’s 
productions of these two companies, thus 
making these films also unavailable to plain- 
tiff for its early operations. Plaintiff thus: 
succeeded in getting a contract signed with 
only one of the “big-eight” producers, and, 
even after this had been done; defendant 
attempted to make a “deal” with this com- 
pany also. Plaintiff had to rely for the bal- 
ance of its feature pictures upon the “western” 
films of the two independent producers and 
slich incidental, individual film “pick-ups” 
as it might: be able to make from time to 
time. In order to operate successfully, it 
Was necessary. in a community the size of 
White Bear Lake, to change the programs 
at least three times a week. 


The contracts which defendants had made 
for the film-year before plaintiff attempted 
to enter the field, covering the period from 
September 1, 1938, to September 1, 1939, 
made available to them, for exhibition, 184 
films, of which they used 171. They thus 
had, under their 1938-1939 contracts, suffi- 
cient pictures to change their programs 
three times a week, and to run as many 
holiday bills and special midnight shows as 
they apparently desired. The contracts 
which they made for the 1939-1940 season 
made available to them about 300 pictures, 
of which they managed to exhibit 216. 
While they thus undertook to exhibit 45 
more pictures than they had done or found 
necessary during the 1938-1939 season, there 
were still 84 pictures for which they had 
no possible use in their 1939-1940 opera- 
tions. While some few of these films were 
apparently cancelled or rejected, the vast 
majority of them were simply paid for and 
not used. By paying for the films, defend- 
ants were allowed to retain their “first-run” 
rights on these unexhibited pictures until 
the close of the contract season, and thus, 
even though defendants did not desire to 
use the films, they were able to keep theny 
from becoming available for current exhibi- 
tion by plaintiff as a competitor. 

All of defendants’ contracts, in accord- 
ance with the universal practice in the mo- 
tion picture industry, had to be approved at 
the home offices of the producers in New 
York, after their execution by defendants, 
before they were binding on the companies. 
After such approval, copies of the signed 
contracts, for defendants, were returned to 
Minnesota from New York. The contracts 


>See Binderup v, Pathe Hxchange, Inc., 263 
U. S. 291, 309-310, 44 S. Ct. 96; 68 L. Ed. 308; 
Boynton v. Fox West Coast Theatres Corp., 
10 Cir., 60 F. 2d 851, 853. . 


1 56,222 


covered the pictures which the companies 
were to produce during the film year and 
which they would thus make available to 
defendants for exhibition. The films were 
produced either in California or in New 
York, and prints, made from the original 
negatives there, were then forwarded to the 
various distributing offices of the compa- 
nies throughout the country, for transmittal 
to the contracting exhibitors as the pictures 
were to be shown at their respective the- 
atres. The distributing offices, through 
which White Bear Lake received its pic- 
tures, were located at Minneapolis, Minne- 
sota, and these offices served all contracting 
theatres in the four states of Minnesota, 
Wisconsin, North Dakota and South Da- 
kota. The films, of course, were not sold 
to the exhibitors, but their use was simply 


licensed, so that the several prints moved’ 
back and forth in the four-state area, 
through the distributing offices at Minne- 
apolis, as they were to be shown by the 
individual exhibitors. The films which de- 
fendants paid for but did not intend to ex- 
hibit were not sent out from the distributing 
offices at Minneapolis to White Bear Lake. 
As the films became unfit for further show- 
ing, or after all exhibitor’s contracts had 
been fulfilled in the distributing area, the 
films were returned from Minneapolis to 
the offices. of the companies in New York 
or California. 


[Licensing and Distribution of Motion Pic- 
tures Constitute a Part of Inter- 
state Commerce] 

On the facts thus shown by plaintiff’s 
evidence, the making of the licensing agree- 
ments between the producers and the ex- 
hibitors and the supplying of films pursuant 
thereto were clearly a part of interstate 
commerce.’ The distribution of the films 
through the Minneapolis offices of the pro- 
ducers, as well as the other necessary inci- 
dents involved, by which alone “first-run” 
films could become or were made available 
for use by any of the local exhibitors under 
their previously existing contracts, includ- 
ing those of defendants at White Bear 
Lake, were component processes in that 
commerce, because of their necessary con- 
tribution to the whole.’ In fact, insofar as 
the films were sent from New York or 
California, to the distributing offices of the 
producers in Minnesota, to fulfill previous 
contracts with exhibitors in that area, and 
with the intention and practice of returning 
them immediately thereafter to the home 
offices of the companies, the whole thing 
was in reality a mere cycle of interstate 


* Stafford v. Wallace, 258 U. S. 495, 516, 42 
S. Ct. 397, 66 L, Ed. 735; Federal Trade Com- 
mission v. Pacific States Paper Trade Associa- 
tion, 273 U. S..52, 64. 47S. Ct. 255, 71 L. Ed. 534. 
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commerce. But without pausing to con- 
sider this broader concept here, it is suffi- 
cient to repeat that the processes upon 
which an exhibitor had to rely in obtaining 
“first-run” films for a theatre at White 
Bear Lake, or to which a producer had to 
resort in undertaking to supply them to 
him, manifestly constituted interstate com- 
merce. 

Since, under the evidence here, the mar- 
ket for the purchase of “first-run” film 
rights by an exhibitor at White Bear Lake, 


or for the sale of such rights and the sup- ~ 


plying of films on the part of a producer,, 
existed only in the channels, and as a part 
of the stream, of interstate commerce, it 
necessarily constituted an “interstate mar- 
ket”. The competitive freedom of such a 
market, in both buying and selling,” is one: 
of the principal things which the Sherman. 
Act was intended to protect. Where that 
freedom is interfered with, by a contract, 
combination, or conspiracy, that from. a 
public viewpoint harmfully restrains com- 
petition, or by an attempt, combination or 
conspiracy to monopolize, that has a direct 
wrongful purpose or other probably preju- 
dicial consequences to the public interest, 
the force of the Sherman Act may be called 
into operation against it, on the basis of the 
public wrong involved, through the public 
or private remedies which the Sherman 
and Clayton Acts provide.® 


[Purpose of Monopoly] 


Here, on plaintiff’s evidence, there was a 
conspiracy and an attempt to monopolize 
the “first-run” films of the interstate mar- 
ket, with the wrongful intent of thereby 
driving plaintiff out of the motion picture 
business at White Bear Lake. The purpose 
of the monopoly was thus, not to insure 
defendants a sufficient supply of pictures 
for the legitimate conduct of their business 
under competitive conditions, but to pre- 
vent such films as defendants did not need 
and could not reasonably use from being 
available to plaintiff in the interstate mar- 
ket. The result of the conspiracy and at- 
tempted monopoly, in addition to the injury 
to plaintiff, was to deprive the populace of 
White Bear’ Lake and its environs of hav- 
ing exhibited to them locally, during the 
current film season, a large number of. 
“first-run” productions which they would 


otherwise have had the opportunity to see. 
A further result was that this substantial 
number of films, which would otherwise 
have moved in the channels of interstate 
commerce through the distributing offices 
at Minneapolis to White Bear Lake, was 
artificially blocked in its flow at Minne- 
apolis. 


[Public Interest Involved] 


Strangling the competitive forces of the 
interstate market on “first-run” films for 
White Bear Lake, by tying up pictures not 
reasonably required for the legitimate con- 
duct of defendants’ business, and with the 
object of excluding plaintiff from the mar- 
ket and thereby driving it out of the ex- 
hibiting field; depriving the populace of 
White Bear Lake and environs of the priv- 
ilege of seeing productions at the times and 
in the manner that they would otherwise 
have been exhibited to them, if the com- 
petitive forces of the interstate market had 
not thus been improperly strangled; and ar- 
tificially blocking at Minneapolis the flow 
of interstate commerce which, on the films 
for which defendants paid but did not use, 
would otherwise have moved into White 
Bear Lake—these were all matters of suffi- 
cient general public interest to bring the 
situation within the operation of the Sher- 
man Act. 


[Volume of Commerce Affected Immaterial] 


That the same number of films moved 
from California or New York into Minne- 
sota, in spite of defendants’ actions, would 
not be controlling here, as defendants con- 
tend and as the trial court apparently be- 
lieved. Volume is only one of the incidents 
of commerce and only one of the respects 
in which there may be a restraint violative 
of the Sherman Act. As a matter of fact, 
however, as we have already pointed out, 
defendants’ actions in the present situation 
did materially affect the volume of inter- 
state commerce which would otherwise have 
moved into White Bear Lake in the par- 
ticular field involved, by the artificial ob- 
struction, at Minneapolis, of the flow of 
films which defendants paid for and did not 
use. What relationship the commerce of 
White Bear Lake bore in the interstate 


‘' Montrose Lumber Co. v. United States, 10 
Cir., 124°. 2d 573;577. 


8 Apex Hosiery Co. v. Leader, 310 U. S. 469, 


493, 511, 60 S, Ct. 982, 84 L. Ed. 1311, 128 A. L, R. 


1044; Northern Securities Co. v. United States, 
193 U. S. 197, 337, 341, 24 S. Ct. 436, 48-L. Ed. 
679; United States v. Patten, 226 U. S. 525, 541, 
33 S. Ct. 141, 57 L. Ed. 333; United States v. 
General Motors Corp., 7 Cir., 121 F. 2d 376, 403; 


Mitchell Woodbury Corporation v, Albert Pick 
Barth Co., 1 Cir., 41 F. 2d 148, 151. 

® Labor cases are, of course, not involved in 
the present consideration. For the application 
of the Sherman Act to such organizations. see 
Apex Hosiery Co. v. Leader, 310 U. S. 469, 487- 
488, 60 S. Ct. 982, 84 L. Ed. 1311; United States 
©. Hutcheson, 312 U. S. 219, 61 S. Ct. 463, 85 
L. Ed, 788; Truck Drivers’: Local No. 421 v. 
United States, 8 Cir., 128 F. 2d 227. 
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market to that of the immediate four-state 
area serviced, or to that of the industry as 
a whole, would be quite immaterial.” In 
principle, and within the intendment of the 
Sherman Act, public interest is as much 
concerned with the improper control of the 
interstate market, on the buyer’s or seller’s 
side, for the little town of White Bear Lake 
as for the great metropolis of New York 
City, or for any state, or for the country 
as a whole. 


[Plaintiff's Evidence Presented Case 
for Jury] 


The attempts of defendants to monopo- 
lize the “first-run” films'in commerce, for 
the purpose of putting plaintiff out of the 
motion picture theatre business at White 
Bear Lake, must consequently, on plain- 
tiff’s evidence, be held to have presented a 
case for the jury, under the Sherman Act.” 


[Sufficiency of Proof as to Damages] 


Defendants, in an effort to sustain the 
judgment, argue here that plaintiff's. evi- 
dence of damages should be held to be in- 
sufficient to make a case for the jury, and: 
that, on this theory, the action of the trial’ 
court in directing a verdict, though based 
on other grounds, can properly be upheld. 
The statute allows a recovery for damages 
to “business or property”,” from any viola- 
tion of the Act. There is evidence in the 
record of the lessened value of plaintiff’s 
theatre property, from defendants’ wrong- 


ful acts under the statute, sufficient to per- 
mit the question of damages to be submitted 
to the jury.“ The argument of defendants 


on the proof of damages in the present 
situation goes only to the weight of the evi- 
dence offered and to the credibility of plain- 
tiff’s witnesses, and these matters necessarily 
can not be given consideration here. Other 
contentions also have been made by defend- 
ants which are wholly within the jury’s 
domain, and which will therefore not be 
discussed. 


[Proof with Respect to Participation of 
Parties in Conspiracy] 


Defendants have argued the question of 
the sufficiency of the evidence only gen- 
erally, as applied to all of them jointly, and 
not its significance in relation to them in- 
dividually or separately. While plaintiff’s 
evidence of conspiracy clearly was sufficient 
to go to the jury as against defendants 
State Theatre Corporation, Jensen and Al- 
brecht, it is doubtful if it sufficiently showed 
joinder or participation in the conspiracy 
or attempted monopoly by defendant Naas, 
who appears to have been wholly inactive 
in the business. Since the point has not 
been urged here, however, we relegate the 
question to the consideration of the trial 
court on a new trial. 


[Ruling] 


The judgment is reversed and the cause 
is remanded for a new trial. 


[] 56,223] . Connecticut Importing Company v. Continental Distilling Corporation, 
Libbey & R. C. Williams Corporation and Abraham Sherman, Doing Business under the 
Name and Style of A. Sherman Manufacturing Company, Inc. 


United States Circuit Court of Appeals for the Second Circuit. No. 235. October 


Term, 1941. July 16, 1942. 


Appeal from the United States District Court for the District of Connecticut. 
In a treble damage action brought under the Sherman Act against a distiller and a 


group of liquor distributors by another distributor whose relationship with the distiller 
was terminated because of price cutting, proof of the distributors’ membership in a price 
maintenance association, of promises on their part to adhere to price schedules issued by 
the distiller, of an asserted inability of the distiller to reinstate the distributor without 
the consent of the other distributors, and of a meeting at which reinstatement of the 
distributor was refused, was sufficient evidence from which a jury might reasonably infer 
that the defendants had entered into a price-fixing conspiracy in violation of the Sherman 
Act which resulted in the loss to plaintiff of its position as a distributor and deprived it 


‘And the amount, of interstate or foreign the classes of things forming a: part’ of ihter- 


trade involved is not material (Montague & Co. 
v. Lowry, 193 U. S. 38), since §1 of the Act 
brands as illegal the character of the: restraint 
not the amount of commerce affected.’’ United 
States v, Socony-Vacuwm Oil Co., Inc., 310 U. S. 
150, 225, note 59, 60 S. Ct. 811, 84 L. Ed. 1129. 

“The provisions of §§1 and 2 have both a 


geographical and distributive significance and’ 


apply to any part of the United States as dis- 
tinguished from the whole and to. any part of 
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state commerce.’’ Indiana Farmer’s Guide Pub- 
lishing Co. v. Prairie Farmer Publishing Co., 
293 U. S. 268, 279, 55 S. Ct. 182, 79. L. Ed.. 356. 


nCf. C. EB. Stevens Co. v. Foster & Kleiser: 
Co., 311 U. S. 255, 61 S, Ct. 210, 85 L. Ed. 173. 
% 38 Stat. 731, 15 U..S. C. A, § 15. 


w Pg NE Ne! Ca. v, Paterson Parch- 
men per Co., 282 U. S. 555, 51 S, 3 % 
75L. Ed. 544, eres 
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of such profits as it would have realized if it had been allowed to continue its former status. 


An agreement to fix resale prices restr 
Anti-Trust Act irrespective of the reasonableness of the Prices. 


aing competition 


and violates the Sherman 


Where, in a treble damage suit brought under the Sh gain: isti 
and a group of liquor distributors by another distributor “whose relationship ni tie 


distiller was terminated because of price cutting, 


there was sufficient evidence from 


which it could be reasonably inferred that a pricey conspiracy was in existence prior 


to the Miller-Tydings Amendment to the Sherman 


ct, the trial court did not err in 


allowing the jury to award dama i 

: to awar ges on the basis of probable expectancy of earnings u 
pct sae the institution of suit or for so long as the distributor rothaiied in paaieae 
where no objection was made to the admission of computations, based on estimated profits, 


for the value of 


as evidence of damages, and the only attack upon them as 
scale of earnings, prior to.its exclusion as a distributor, 


oroof of loss was that plaintiff’s 
id not afford a proper forecast 


its expectancy and that its damages should have been limited to the 


period prior’ to August 17, 1937, when the Miller-Tydings Act went in 

distiller might lawfully have required a vrice-fixine Sorecnae from ie eS fad 

ee he enactment of the Miller-Tydings Amendment to the Sherman Act, making it 

awtul for a distiller to prescribe, under state fair trade laws, minimum prices for the 

Bea of liquor products bearing the distiller’s brand or name, would not operate to. 

is ete an existing unlawful price-fixing conspiracy between the distiller and its distributors, 

¥ ae since ene nentono! ee ee bens not be in the fair trade agreements o 

; ‘resale prices, but in the combinatio istri i 

and with the. distiller to effect price maintenance. Fs ee Punter oh ek 

Arthur Klein and Robert J. Woodruff (David S. Day and Norman K: Parsells, of 


counsel), for plaintiff-appellee. 


Raymond E. Hackett, Abraham S. Weissman and Charles Henchel (Mark Nor- 
man, Earl Jay Gratz and Walter B. Lockwood, of counsel), for Mee HaSHEs aaah 


Before L. Hann, Swan and Aucustus N. Hann, Circuit Judges. 


[Statement of Case] 


Aucustus N. Hanp, Circuit Judge: This 
is an action to recover treble damages, 
brought under Section 7 of the Sherman 
Anti-Trust Act. The violations of the Act 
set forth in the complaint and in plaintiff’s 
proof. consisted of a conspiracy between 
Continental Distilling Corporation and the 
other defendants named in the complaint, 
as well as Austin-Nichols and McKesson 
& Robbins, to control wholesale and retail 
prices on the liquor products sold by Con- 
tinental Distilling Corporation through its 
Connecticut distributors and to boycott and 
blacklist all retailers and distributors, in- 
cluding the plaintiff, who would not main- 
tain the prices agreed tupon. 

The defendants denied the existence of 
the conspiracy and introduced testimony in 
support of their position, but there was 
enough evidence to justify the jury in find- 
ing that such a conspiracy was formed, that 
it restrained competition and that it caused 
damage to the plaintiff. The jury returned 
a verdict for the plaintiff in the sum of 
$16,000, upon which judgment was entered 
for treble the amount. The defendants Con- 
tinental Distilling Corporation and A. Sher- 
man Manufacturing Company have appealed. 


[Facts and Testimony with Respect to 
Conspiracy] 


In September, 1936, Continental Distilling 
Corporation appointed the plaintiff a dis- 
tributor of its liquor products for the State 
of Connecticut and informed it that it would 


remain a distributor as long as it paid its 


bills. Continental issued price lists contain- 
ing suggested resale prices from its diS- 


tributors to retailers and from retailers to 
the public. During the same month repre- 
sentatives of Austin-Nichols, McKesson & 
Robbins and the defendant Libbey & R. C. 
Williams Corporation, which were also dis- 
tributors of Continental’s liquor products 
for Connecticut, met in New Haven at the 


' Hotel Taft and complained to each other 


about the appointment of the plaintiff as a 
distributor, and Libbey of Libbey & R. C. 
Williams Corporation was said to have then 
sent a telegram to the sales manager of 
Continental objecting to the appointment 
of the plaintiff. The plaintiff did not adhere 
to the Continental price lists in respect to 
resales of its products, but began price cut- 
ting. The various distributors, including the 
plaintiff, all belonged to a Connecticut trade 
otganization which was committed to price 
maintenance in the liquor business. In No- 
vember, 1936, Continental adopted the policy 
of obtaining agreements from its distributors 
to maintain its price schedules and of en- 
forcing observance of these agreements. 
Libbey & R. C. Williams Corporation, A. 
Sherman Manufacturing Company, Austin- 
Nichols, McKesson & Robbins and the 
plaintiff all wrote letters to Continental agree- 
ing to adhere to its schedule of resale prices. 
But the plaintiff continued price cutting in 
spite of this, though the other distributors 
in general carried out their agreements. 
Grabuski, the sales manager of Continental 
for Connecticut, vainly protested to Brochin, 
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who was the plaintiff’s president, about this 
price cutting and: told him that the other 
distributors were objecting. The representa- 
tive of Austin-Nichols testified that, in De- 
cember, he had accumulated complaints and 
was then promised by Grabuski that their 
“trouble would be over soon.”” Brochin tes- 
tified that on January 7 or 8, 1937, Grabuski 
notified him that Continental had held a 
meeting with all the distributors and that 
they and Continental had decided to cut off 
the plaintiff who was no longer to receive 
Continental merchandise. Grabuski said: 
“You are cut off because you didn’t abide 
by the policy of our company, and that is 
the decision made between all of us,” and 
added that Brochin didn’t “know how to 
make profits.” When Brochin asked if there 
was any chance to be reinstated Grabuski 
told him that there was no chance, that no 
distributer would buy of Continental if it 
reinstated the plaintiff and that he was not 
going to lose five distributors because of 
Brochin. Brochin then telephoned Robert 
A. Smith, the vice-president ande general 
sales manager of Continental, at Philadel- 
phia, and requested an interview. Smith 
agreed to see Brochin in New Haven. He 
came there on January 18 and told Brochin 
that he had arranged for a meeting on Janu- 
ary 19 because the question of reinstatement 
was one that he had to decide with all the 
distributors. The meeting was held on the 
19th at the Hotel Taft; representatives of 


Libbey & R. C. Williams Company, A.. 


Sherman Manufacturing Company and Mc- 
Kesson & Robbins were present, as well as 
Grabuski and Smith of Continental. Lapides 
of Austin-Nichols was also at the Taft at 
that time, though on instructions from his 
company he did not attend the meeting. He 
was, however, told the result of it by Grabuski 
the next day and had talked with Smith 
about it just after it ended. According to 
the plaintiff’s testimony, Brochin and Rabin- 
owitz, who went to New Haven to obtain 
reinstatement for the plaintiff, were excluded 
from the meeting on the motion of the rep- 
resentatives of Libbey and Sherman. After 
the meeting was concluded Brochin and 
Rabinowitz were handed their hats by Smith, 
the plaintiff was not reinstated, and there- 
after was never sold any of the Continental 
brands of liquor. When Smith gave Brochin 


and Rabinowitz their hats, he remarked:: 


“Well, gentlemen, it was decided that you 
gentlémen are to be definitely discontinued 
as our distributors.” Defendant’s witness, 
Samuel A. Sherman, the vice-president of 
A. Sherman Manufacturing Company, tes- 
tified that the latter’s brother Joe had a 
heated argument with Brochin, just before 
the meeting was held, and accused Brochin 
and his salesmen of “secret ‘kick-backs’ that 
discredited the whole line with the retailers.” 
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[Practices Employed to Effect Conspiracy] 


There was proof that in order to carry 
out the arrangement to fix prices Continental 


employed so-called “missionary men” to 
canvass retail stores and to advise such stores 
as were found to be selling Continental’s 
brands below the list prices to desist and, 
if they did not desist, to report them to the 
distributors, blacklist them and prevent them 
from buying any more goods. Other means 
Continental adopted to- penalize retailers 
who refused to conform to the price sched- 
ule were to buy out their stocks of Con- 
‘ttinental goods and to induce newspapers not 
to carry their advertising. 


[Reasonable Inference from Testimony] 


From the membership of all the distribu- 
tors’ in a price maintenance trade associa- 
tion, the letters in which each promised to 
adhere to the price schedules of Continental, 
the asserted inability of Continental to re- 
instate plaintiff without the consent of the 


other distributors, and the meeting of Janu- 


ary 19th at which the reinstatement of the 
plaintiff was refused, it is a reasonable in- 
ference: (1) that the defendants agreed at 
some time in November, 1936, to maintain 
uniform prices in disposing of Continental’s 
liquors; (2) that when plaintiff was found 
to be under-cutting and failing to maintain 
prices, its competitors, Libbey, Sherman, 
‘McKesson & Robbins and Austin-Nichols 
insisted on removing a distributor (to whom 
in fact they had abiscted from the begin- 
ning) and refused to allow it to be’ rein- 
stated, and (3) that the defendants entered 
into a conspiracy to violate the Sherman 
Act which resulted in the loss to plaintiff 
of its position as distributor of Continental 
and deprived it of such profits as it would 
have realized if it had been allowed to con- 
tinue its former status. 


[Illegality of Price Fixing Agreements} 


There can be no doubt that an agreement 
to fix resale prices restrains competition and 
violates the Sherman Anti-Trust’ Act, and 
that there was substantial proof of a con- 
spiracy by the defendants and other dis- 
tributors to that end and of acts on their 
part to. carry out the illegal agreement. 
This rule is well settled by repeated deci- 
sions. United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150, 218, 224 note 59; Ethyl 
Gasoline Corp. v. United States, 309 U. S. 
436, 438; United States v. Trenton Potteries 
Co., 273 U. S. 392, 397; Federal Trade Com- 
mission v. Beech-Nut Co., 257 U. S. 441, 
452-3. Such an agreement is illegal irre- 
spective of the reasonableness of the prices. 
It necessarily restricts freedom of competi- 
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tion and is contrary to the policy of 
Sherman Act. We recently uals Sais 
ment awarding damages to the present 
a against different defendants under 
facts closely resembling those now before 
us. Connecticut Importing Company v. Frank- 
fort Distilleries, 101 F. (2d)'79. The present 
situation is not one where Continental indi- 
cated that it would not sell to plaintiff in 
the future if the latter did not observe its 
price schedules, but one where there was 
proof of an agreement among the defend- 
ants to maintain the schedules and of a 
conspiracy on their part to~€xclude plaintiff 
as a distributor because it failed to keep 
its bargain. Accordingly, the doctrine an- 
nounced in United States v. Colgate & Co., 
250 U. S. 300, does not apply. 


[Defendants’ Contention as to Award of 
Damages] 


Appellants argue that the court erred in 
allowing the jury to award damages up to 
the time of the bringing of this action or 
for so long as the plaintiff remained in busi- 
ness. This criticism is based on the follow- 
ing statement in the charge of Judge Clark, 
who presided at the trial in the District 
Court: 

If it were proven, and you find it proven, that 
there was a definite contract for a certain period 
of time, then the amount of damages might 
well cover that period. I think that it is only 
fair to express the comment that it seems to 
me the general trend of the evidence was not - 
so much to show a definite period of the con- 
tract or arrangement, but more one at the will 
of the parties. This, however, I leave to your 
recollection and to your finding as to whether 
there was a definite period or otherwise. If: 
it was not a definite period, then I think you 
have to consider the amount of damage along 
the line of a probable expectancy, a kind of 
expected good will. 


It is to be observed that no objection was 
made to the foregoing charge and also that 
no testimony was offered of damages com- 
puted beyond estimated profits which might 
have been realized up to the date of suit. 
No objection was made to the admission of 
these computations as evidence of damages, 
and the only attack upon them as proof of 
loss was that plaintiff’s scale of earnings, 
prior to its exclusion as a distributor, did 
not afford a proper forecast.for the value 
of its expectancy and that in any event its 
damages should have been limited to the 
period prior to August 17, 1937, when the 
Miller-Tydings Act went into effect and 
Continental might lawfully Bave required a 
price-fixing agreement from its distributors. 
The wrong the plaintiff suffered occurred 
when it was excluded as a distributor. Any 
continuance of the conspiracy beyond that 
period could have no effect on its right to 


damages after Continental had once ‘termi- 
nated its agency with the joint action of 
the other defendants. 


[Ilegality of Price-Fixing Conspiracy Not 
Relieved by Miller-Tydings Amendment] 


For the reasons: we have already given a 
conspiracy was proved to fix prices on the 
resale of Continental’s brands in violation 
of the Sherman Act. Under the Miller- 
Tydings Act which, on August 17, 1937, 
amended Section 1 of the Sherman Act, 
it would have been lawful after that date 
for Continental to make an agreement with 
the plaintiff “prescribing minimum prices 
for the resale” of commodities bearing the 
brand or name of Continental, if such an 
agreement was lawful under the Connecticut 
law; and by the Fair Trade Act adopted 
at the 1937 Session of the Connecticut Legis- 
lature an agreement prescribing minimum 
prices for resale would have been valid. But 
the Miller-Tydings Act did not relieve the 
acts of the defendants from. illegality. On 
the contrary, it specifically provided that in 
spite of the exemption permitting an agree- 
ment between a buyer and seller to fix 
prices it would still be unlawful for dis- 
tributors of commodities to conspire together 
to fix prices. This proviso was to the effect 
that the preceding exemption of contracts, 
prescribing minimum prices for resale, from 
the incidence of the Sherman Act did not 
make lawful any agreement “for the estab- 


‘lishment or maintenance of minimum resale 


prices * * * between manufacturers, or be- 
tween producers, or between wholesalers 
* * * or between retailers, or between per- 
sons, firms or corporations in competition 
with each other.” In other -words the via- 
lation of law would not be in the agreement 
of Continental. to fix resale prices, but in 
the combination of the distributors ‘with 
one another and with Continental to effect 
this result. 

The defendants tortiously caused the 
plaintiff to lose its right to act as a dis- 
tributor of Continental. If it had been al- 
lowed to continue in that relation it could, 
after August 17, 1937, have been prevented 
by Continental from price-cutting. It is 
quite problematical what effect such pre- 
vention would have had upon its net earn- 
ings. The question of whether it would 
have affected its prior scale of profits was 
left by Judge Clark to the jury. That was 
the most favorable action the defendants 
could ask for. Perhaps, as Grabuski said, 
cessation of price-cutting would have re- 
sulted in better earnings. The verdict for 
less than the amount of earnings estimated 
on the former scale probably indicated that 
the jury thought higher prices. would have 
resulted in less profits and also they may 
have regarded a scale of anticipated earn- 
ings based on those of the autumn of 1936 
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as subject to some discount. Prior to plain- 
tiff’s exclusion as a distributor, it had made 
money from buying and selling the Con- 
tinental brands. The defendants were wrong- 
doers and, it seems to us, had the burden 
of proving that the plaintiff whom they had 
driven out of business would not have real- 
ized the profits it once enjoyed if it had 
had to charge higher prices to its customers. 


[Alleged Error in Charge to Jury and in the 
Admission of Evidence] 


We have examined the various criticisms 
by the defendants of the charge and refusals 
to charge and think them of little moment. 
The only points of any importance that we 
have not disposed of in’ our previous discus- 
sion are (1) the instruction to the jury that 
it might find that the conspiracy had its 
inception at the meeting of January 19, 1937, 
and (2) the admission of Brochin’s testi- 
mony that two nationally known distribu- 


tors had discontinued the plaintiff as a dis- 
tributor in January, 1937. 


While the meeting of the representatives 
of Continental and the defendant distribu- 
tors that resulted in barring plaintiff's 
reinstatement was most important as indi- 
cating that they had wrongfully cooperated: 
in discharging it as a distributor, it also 
showed a joint action on the part of the 
defendants aimed at preventing its continu- 
ance as a distributor and furnished proof 
of an additional invasion of plaintiff’s rights. 

Brochin’s testimony as to the discontinu- 
ance of the plaintiff as a distributor by two 
distillers other than Continental was clearly 
admissible in reply to matter brought out 
on his previous cross examination. 


[Ruling] 


We find no error in the conduct of the 
trial and aceordingly the judgment is affirmed. 


[| 56,224] The Manhattan Storage & Warehouse Co. and Lincoln Warehouse Corp. 
v. Movers & Warehousemen’s Association of Greater New York, Inc., et al. 


New York Court of Appeals. July 29, 1942. 


_ _ Appeals from a judgment of the Appellate Division of the Supreme Court in the first 
judicial department, entered October 23, 1941, in favor of the plaintiffs upon a submission 
of a controversy pursuant to sections 546-548 of the Civil Practice Act. 


A declaratory judgment by a trial court, holding that an agreement between plaintiff 


associations of movers and warehousemen and defendant union providing that movers and 
warehousemen should not quote or obtain a price for their services less than the sum of 
the wages specified in the agreement plus reasonable expenses and overhead, and setting 
up a committee to establish basic schedules of costs, was an unlawful combination in viola- 
tion of Sec.-340 of the New York General Business Law, is reversed and the submission 
dismissed on the grounds: that the court had no power to draw an inference that the pur- 
pose of the contract was to enforce monopolistic aims of an employer group where the 
parties stipulated upon agreed facts; that no action may be maintained for a declaration of 
the legality of the challenged provision of the agreement unless the Attorney General, who 
is authorized to enforce the law against monopolies, is made a party; and that the con- 
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troversy could not be submitted upon a statement of agreed facts that the union was a 
bona fide” union, etc., where public interest was involved. 


William F. Bleakley, Roswell P. C. May and Arthur P. West for appellant Associations. 


Harry Sacher for appellant Labor Union. 


James D. Wise, George J. Kraft and Robert M. Bozeman for respondents. 


[Labor Agreement] 
LEHMAN, Ch. J.: On ‘April 15, 1940, the 


defendant union entered into an agreement 
with the defendant associations of employers, 
which is known as “the Collective Labor 
Agreement for the Moving and Storage In- 
dustry of New York, N. Y. 1940-1942.” The 
plaintiffs are members of the Movers & 
Warehousemen’s Association of Greater New 
York, Inc., one of the defendant associa- 
tions of employers. They are parties to the 
agreement, and they recognize that they are 
bound by all its terms and provisions so far 
as these provisions are lawfud and do not 
offend the public policy of the state. 


The agreement, in section I, establishes 
the rates of pay or wages, the hours and 
the working conditions of persons employed 
in the business of moving and of storing 
household goods. The plaintiffs do not 
challenge the validity of these provisions. 
The agreement: goes further. In section II 
it provides that “unfair trade practices” there 
described “should be eliminated from the 
Industry,” and that in order to eliminate 
such “unfair practices in the Industry for 
the benefit and protection of labor, the pub- 
lic and the Industry, and in order to create 


a joint agency of employers and employees 


to aid and assist the Interstate Commerce 
Commission of the United States and the 
Public Service Commission of the State of 
New York in the effective administration 
and enforcement of the Motor Carrier Act 
1935 and the New York Motor Truck Act, 
* * * the Moving and Storage Stabilization 
Committee * * * shall be and is hereby 
created * * * with the powers and duties 
hereinafter set fofth.” 

Among the “unfair practices’ which the 
parties agreed should be “eliminated” is: 
“Quoting or obtaining or attempting to se- 
cure a price for any service which shall be 
less than the sum of the wages necessary 
under Section I of the Agreement and of 
reasonable items of expenses and overhead 
entering into the cost of operation.” In- 
cluded in the powers and duties of the Stab- 
ilization Committee is the duty “to obtain 


from employers and from other sources 


reports of operating costs as a basis for the 
administration of Section II of the agree- 


ment.” It must “receive and investigate 
complaints of violations by employers of 
the Agreement” and it may “exclude any 
employer from any or all rights or benefits 
under this agreement for the violation of 
this Agreement or for the failure to comply 
with a decision or determination of the 
Committee.” In the exercise of these powers 
the Committee has, after investigation and 
hearing, established “schedules. of basic 
costs’ which must be used in calculating the 
minimum prices for service which may be 
quoted or charged. The parties have agreed 
that “said basic costs are, on the average, 
not higher than the rates and charges for 
the same services filed by the employers 
subject to the Collective Labor Agreement 
with the Interstate Commerce Commission 
and the Public Service Commission of the 
State of New York pursuant to Federal and 
State statutes.” 


[Controversy] 


The plaintiffs “contend that the provisions 
of Section II of the Collective Labor Agree- 
ment and the acts of the Stablization Com- 
mittee thereunder which fix or tend to fix 
prices relating to moving and storage of 
household goods are invalid and unenforce- 
able.” The defendants reject that conten- 
tion, and defendant union has threatened to 
call a strike because of such non-compliance 
by the plaintiffs. Upon an affidavit of the 
president of the Manhattan Storage & Ware- 
house Company, one of the plaintiffs, that 
the controversy is real, the controversy has 
been submitted to the Appellate Division 
pursuant to the provisions of section 546 of 
the- Civil Practice Act, upon a statement of 
agreed facts. Both sides ask the court 
to determine whether the provision of the 
collective labor agreement prohibiting em- 
ployers subject to the agreement from 
“quoting or obtaining or attempting to se- 
cure a price for any service which shall be 
less than the sum of the wages necessary 
under Section I of the agreement and of 
reasonable items of expenses and overhead 
entering into the cost of operations is law- 
ful;’ whether “the schedule of minimum 
prices as set forth in the schedule of Basic 
Costs * * * prescribed by the Stabilization 
Committee * * * are lawful; and whether 
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plaintiffs are lawfully bound by said por- 
tions of the Collective Labor Agreement.” 


[S acs, 340-342, General Business Law] 


The Legislature in the exercise of the 
police power and in order to promote the 
public welfare has provided in section 340 
of the General Business Law (Cons. Laws, 
gh. 20) that “l. Every contract, agree- 
ment, arrangement or combination whereby 
* * * competition or the free exercise of 
‘any activity in this state in the manufacture, 
production, transportation, marketing, or 
sale in this state.or in the supply or price 
of any such article, product, commodity, 
service, transportation or trade practice is 
or maybe restrained or prevented * * * is 
hereby declared to be against public policy, 
illegal and void. “2. The provisions of this 
article shall not apply to cooperative asso- 
ciations, corporate. or otherwise, of farmers, 
gardners or dairymen * * * nor to con- 
tracts, agreements or arrangements made by 
such associations, nor to bona fide labor 
unions.” Any person who makes or. at- 
tempts to make or enter into such contract 
or combination or who within the State does 
any act pursuant to or “in, toward or for 
the consummation ‘thereof’ is guilty of a 
misdemeanor punishable by a heavy fine or 
imprisonment. (§ 341.) The Attorney-Gen- 
eral may bring an action to restrain and 
prevent any aet which is declared illegal 
by the statute. (§ 342.) 


[Facts Stipulated] 


Where there has been a submission of a 
controversy upon stipulated facts a deter- 
mination of the controversy must. be based 
upon those facts and no others; if the facts 
which have been stipulated are insufficient 
for the determination of the controversy, 
the submission must be dismissed. The 
court may not reject or disregard any fact 
which is relevant, nor may it find any fact 
not included among those stipulated. That 
is true even where’ the finding of an addi- 
tional fact is the result of an inference based 
upon the stipulated facts, or some of them, 
which a trier of the fact might reasonably 
draw. By the nature of the proceedings 
the function of the court is confined to the 
determination of the consequences which as 
matter of law flow from the stipulated facts; 
exercise of the judicial function of determin- 
ing the facts is excluded. (Feist v. Fifth Ave- 
nue Bank, 280 N. Y. 189; Title Guarantee & 
Trust Co. v. Mortgage Commission, 271 N. Y. 
302.) 

The parties to the submission have stipu- 
lated that the defendant union is a “bona 
fide’ union. They have stipulated that a 
“cut throat’? competition long existed in the 
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industry and that in order to meet such 

competition, many firms “in violation of the - 
contracts * * * which they had entered into 

with the defendant Union” felt constrained 

“to make individual arrangements and agree- 

ments with their employees who were mem- 

bers of defendant Union whereby said 

employees agreed to accept rates of pay 

substantially less than those provided in the’ 
contracts made between the defendant Union. 
and such firms, and to work upon terms and: 
conditions different from and far less favor- 
able than those contained in said contracts.” 
The parties have stipulated, too, that in other 

respects also, such competition adversely 

affected the wages and working conditions of 

employees and induced some employers to 

attempt “to avoid the obligations imposed on 

them by State and Federal law respectively to 

maintain workmen’s compensation insurance 

for their employees and to pay social secur-' 
ity and unemployment insurance taxes.” 


The statement in the stipulation of the 
agreed “facts upon which the controversy 


-between them depends” extends over many 


printed pages in the record. Our summary 
of the facts is far from complete. We con- 
tent ourselves with stating our conclusion 
that the stipulated facts are intended to 
form the foundation for the conclusion that 
the provision of the contract which is ques- 
tioned was reasonable and was calculated to 
remedy conditions which were harmful to 
employers, to employees and to the general 
public. Indeed, the parties have stipulated 
and agreed that “the only means known 
whereby compliance with and performance 
of the agreements made between the Union 
and employers of its members * * * could 
be secured and the fraud and deception on 
customers eliminated was to establish prices 
for services which would be equal to the cost 
of rendering such services.” The plaintiffs’ 
challenge of the legality of the provisions of 
the agreement intended to compel the estab- 
lishment of .such prites is not based on any 
contention that the provision was not in good 
faith intended to remove an existing evil, or 
was not reasonably calculated to promote the 
interests of employees, of employers and 
of the general public. They have by their 
stipulation sought to bar such question. 
They maintain that regardless of the good 
intentions of the parties and the benefits that 
might result from the challenged provision, 
it does restrain competition in violation of- 
section 340 of the General Business Law, 
and is, for that reason, unlawful, citing 
United States v. Socony-Vacuum Oil Co.,'(310 
U. S. 150). The exemption of “bona fide 
labor unions” contained in the statute was 
not intended, thé plaintiffs urge, to sanction 
such an agreement. 


4 
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_ The Appellate Division did not, however, de- 
cide that question, nor, in our opinion, could it 


- properly decide such a question in these pro- 


ceedings. All the judges of the Appellate 
Division apparently agreed with the state- 
ment in the majority opinion that the exemp- 
tion of “bona fide” labor unions in “section 
340 does not give immunity to the contracts 
or agreements of labor unions unless they 
are confined to some legitimate labor ac- 
tivity.” The prevailing opinion adds that: 
“To grant labor unions an exemption so that 
they may enter into‘agreements to enforce 
monopolistic aims of employer groups by 
fixing the prices to be charged the public 
for services or commodities and thus to 
stifle competition would be to destroy entirely 
the anti-monopoly statutes.” (262 App. Div. 
332, 335.) From the provisions of the con- 
tract, and in spite of the “agreed facts” upon 
which “the parties had stipulated” that “the 
controversy between them depends,” the 
Appellate Division found in the provisions 
of the contract itself a basis for the conclu- 
sion that “despite the thinly veiled attempt to 
conceal the real purpose * * * under this 
agreement the stabilization committee was 
authorized to fix prices to be charged in the 
industry” (italics are new), and for that 
reason the Appellate Division held that the 
contract was unlawful. 


We do not decide, or even consider, 
whether a court authorized to determine 
questions of fact might find in the terms of 
the contract sufficient ground for which an 
inference might be drawn that the real purpose 
of the contract was to “enforce monopolistic 
aims of an employer group” though the 
parties in the contract as well as in the 
stipulation of agreed facts may have tried 
to conceal that purpose. The Appellate 
Division has not, however, as we have said, 
power to determine any question of fact 
and to draw such an inference where the 
parties have submitted a controversy under 


a stipulation that the controversy depends - 


upon the agreed facts. The finding of the 
Appellate Division demonstrates forcibly 
that this controversy cannot properly be 
determined upon such a submission. 


[Attorney General Necessary Party] 


An action for a declaration of “rights and 
legal relations” in accordance with section 
473 of the Civil Practice Act serves a legiti- 
mate purpose where all persons who are 
interested in or might be affected by the en- 
forcement of such “rights and legal relations” 
and who might question in a court the 
existence and scope of such rights, are 
parties to the action and have opportunity to 
be heard. As to persons who are not par- 
ties a declaratory judgment would be a mere 


academic pronouncement without juridical 
consequence, but which might be embarrassing 
if attempt is made thereafter to enforce 
these rights in legal proceedings to which 
they are parties. A court may, and ordi- 
narily must, refuse to render a declaratory 
judgment in such case. (Post v. Metropolitan 
Casualty Insurance Co., 227 App. Div. 156.) 


Such- considerations have peculiar weight 
in this case. The employers’ association of 
which these plaintiffs are members and the 
labor union have voluntarily entered into an 
agreement binding on both, except in so far 
as it may violate the public policy of the 
State established by the Legislature to pro- 
mote the public welfare. Both parties to the 
contract may believe that enforcement of 
the contract will promote their interests— 
indeed we might assume that otherwise they 
would not have made the contract. In this 
action they are in effect asking the court 
to determine whether or not their agree- 
ment, entered into for the promotion, prim- 
arily, of their private interests, is unlawful 
because it conflicts with a public policy de- 
clared by the State to safeguard the interests 


‘of the public; yet the State is not a party 


to the proceedings ‘and no party to the pro- 
ceedings is authorized to defend the interests 
of the public. In the General Business Law 
the Attorney-Gereral is expressly directed 
to prosecute, and to seek injunctions against, 
violations of the statute. Though in legal. 
theory a declaration that the agreement is 
lawful would not be binding in a criminal 
or civil proceeding initiated by the Attor- 
ney-General to punish or restrain a violation 
of the statute, yet its practical effect, and 
perhaps its intended purpose, would be to 
forestall and render futile such a proceed- 
ing. Even a declaration that the agreement 
is unlawful might be embarrassing, for it 
would be in practical effect a judicial mandate 
to the Attorney-General to enforce the judicial 
pronouncement of illegality effective by pro- 
ceeding, initiated in’ accordance with the 
statute—though he has had no opportunity 
to present to the court factual considera- 
tions or legal arguments which might dic- 
tate a conclusion that the agreement is law: 
ful and promotes the public interest. Fos 
these reasons it is plain that no action may 
be maintained for a declaration of the legality 
of the challenged provision of the agree- 
ment between the defendant union and the 
defendant associations of employers unless 
the Attorney-General is a party to it. 


[Controversy May Not Be Submitted 
Upon Agreed Facts] 


The same reasons with even more com- 
pelling force constrain the conclusion that 
the controversy between the plaintiff and the 
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defendants may not be submitted upon a 
statement of agreed facts. Parties to a con- 
troversy in which no question of public 
policy is involved and which affects only 
private rights in which only the parties to 
the controversy are interested, may prop- 
erly stipulate that the controversy depends 
upon facts upon which the parties have 
reached agreement. Where the contro- 
versy concerns rights which the parties may 
by agreement create, limit or define, they 
may by agreement concede facts which per- 
haps could not be proven, and restrict as 
they choose the matters upon which they 
have not agreed and upon which they seek 
the arbitrament of the court. Where, on 
the other hand, the power of the parties to 
create, limit or define their rights and legal 
relations is restricted by law in the public 
interest, the parties cannot by stipulation or 
agreement remove or loosen the restriction. 
If, in truth, the contract is not made by a 
“bona fide” union and is not intended to pro- 
mote purposes of the union sanctioned by law, 
but is a mere cover for the promotion of 
ends which are prohibited, no stipulation of 
the parties can bar inquiry by the officers 
of the state or by the courts, or make law- 


Division has suggested, a “thinly veiled at- 
tempt to conceal the real purpose” of au- 
thorizing the employer group to fix prices, 
no stipulation of the parties can be permitted 
to serve as an effective curtain for inherent 
illegality. : 
Nothing that we have said herein should 
be construed as an indication of any opinion 
by this court that in this case the statement 
of. agreed facts does or does not faithfully 
and accurately present the true situation, 
or of any opinion whether upon a different 
record and in a different form of proceeding 
the decision of the Appellate Division might 
be correct. We repeat that in any event the 
finding of the court demonstrates that the 
controversy cannot properly be decided in 
this proceeding, and for that reason we have 
not considered any question of law involved 
directly or indirectly in the controversy. 


[Judgment Reversed and Submission 
Dismissed) 


The judgment of the Appellate Division 


should be reversed and submission dismissed 
without costs. 


LOUGHRAN, FincH, Rippey, Lewis, Con- 


way and Desmonp, JJ., concur, 


ful an agreement calculated to violate the 
Judgment reversed, etc. 


declared public policy of the State. If, in 
truth, the agreement be, as the Appellate 
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from refusing to handle ranges sold by any manufacturer for the purpose of coercing him 


to issue resale price contracts. 


Entered by Leon R. YANKwIcH, D. J. 


Thurman Arnold, Assistant Attorney General; Tom C. Clark and Alfred C, Acker- 
son,, Special Assistants to the Attorney General; William Fleet Palmer, United States 


Attorney; for the United States. 


MacFarlane, Schaefer, Haun & Mulford, by Henry “Schaefer, Jr., for Broadway 
Department Store, Inc., Bullock’s, Inc., F..F. Brown, R. C. Ferber. 


J. Wesley Cupp, for Retail Furniture Dealers Association of Southern California, 
W. E. Fairchild, Phil Battelle, William Stanley Keir. 


Lawler, Felix & Hall,-by Brenton L. Metzler, for The May Co., Cribben & Sexton 


Company, J. P. Elliott, Lloyd L. Langworthy. 


John J. Irwin, for James Graham Mfg. Co., W. C. Gaffers, O’Keefe & Merritt Com- 
pany, Western Stove Company, Ross Munro, B. D. Barnes, Daniel P. O’Keefe. 


LeRoy M. Edwards, T. J. Reynolds and L. T. Rice, by L. T.’ Rice, for Southern 


California Gas Company, E. J. Strickland. 


*O. C. Sattinger and LeRoy M. Edwards, by O. C. Sattinger, for Southern Counties 


Gas Company, Norman R. McKee. 


Loeb & Loeb, by Herman F. Selvin, for Estate Stove Company, Leo J. Meyberg 


Company, M. G. Sues, Jack P. Davidson. 


Cosgrove & O’Neil and Roscoe C. Andrews, by Roscoe C. Andrews, for Los Angeles 


Furniture Co., Fred G. Abbey. 


Mather & Sheppard, by Paul M. Gregg & J. Stanley Mullen, for: Dohrmann Com- 


mercial Co., G. W. Guth. 


Harry W. Biddle and D. K. Gault, by Harry W. Biddle, for C. E. Price. 
Clark J. Milliron, for Fifth Street Building (Inc.), L. Earn. 


Elliott H. Pentz, for J. W. Robinson Co. 


Harold H. Streight, for Barker Bros. Corporation, V. T. Pender, E. P. Barker. 


Final Judgment 


The complainant, United States of 
America, having filed its Complaint herein 


on May 4, 1942; all of the defendants hav- . 


ing appeared and severally filed their an- 
swers to such Complaint denying the 
substantive allegations thereof; and all par- 
ties hereto, by their respective attorneys 
herein, having severally consented to the 
entry of this final Decree herein without 
trial and without admission by any party 
in respect of any issue; 

Now, therefore, before any testimony has 
been taken herein, and upon consent of all 
parties hereto, it is hereby 


Ordered, adjudged and decreed as fol- 
lows: 


I 
[Jurisdiction] 


That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto; that the Complaint states a cause 
of action against the defendants under the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
against Unlawful Restraints and Monopo- 
lies,” and the acts amendatory thereof and 
supplemental] thereto. 


II 
[Definitions] 


For the purpose of this Decree: 


(a) The term ‘‘gas range’’ means any stove 
or. similar metal apparatus which uses manu- 
factured or natural gas as fuel and any equip- 
ment therefor. 

(b) The term ‘‘sales contract’’ means any 
agreement between a seller and purchaser of 
a gas range for the sale or purchase thereof. 

(c) The term ‘‘defendant manufacturers’”’ 
means the following defendants: Western Stove 
Company, O’Keefe & Merritt Company, James 
Graham Mfg. Co., Estate Stove Company, Crib-. 
ben & Sexton, and W. C. Gaffers. 

(ad) The term ‘‘defendant retailers’’ means 
the following defendants: Barker Bros. Corpo- 
ration, Broadway Department Store, Inc., J. W. 
Robinson Co., Bullock’s, Inc., The May Co., 
Fifth Street Building (Inc.), Dohrmann Com- 
mercial Co., Los Angeles Furniture Co., South- 
ern California Gas Company, Southern Counties 
Gas Company and C. E, Price. 

(e) The term “‘retailer’’ means any person, 
firm, partnership or corporation engaged in 
selling gas ranges at retail. 

(f) The term ‘‘manufacturer’’ means any per- 
son, firm, partnership, or corporation engaged 
in manufacturing gas ranges and in selling or 
distributing such gas ranges to wholesalers, 
jobbers, distributors, or retailers. 
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III 
[Activities Enjoined] 


The defendant manufacturers, their di- 
rectors, officers, agents and employees, and 
their successors, and all persons acting un- 
der, through, or for said defendant manu- 
facturers, or their successors, or any of 
them, be, and they hereby are, enjoined 
and restrained from: 


(a) agreeing, combining or conspiring with 
any other defendant manufacturer or manu- 
facturers, or with any other manufacturer, its 
or their officers, directors, agents or employees, 
(1) to fix, establish, adhere to, maintain, sta- 
bilize or suggest wholesale or retail prices, 
terms or conditions for the sale of gas ranges; 
(2) to induce or require any retailer of gas 
ranges: to maintain or adhere to established, 
published, suggested or subscribed prices, 
terms, or conditions for the sale or purchase 
of new or used gas ranges by said retailer; 
(3) to refuse to sell or supply gas ranges to 
any retailer, or to sell or supply gas. ranges 
to any agreed upon retailer, or to otherwise 
discriminate against or coerce or threaten any 
retailer, or discriminate in favor of any agreed 
upon retailer; (4) to police and investigate the 
prices charged or the terms or conditions set 
by any retailer for the sale or purchase of new 
or used gas ranges; 

(b) agreeing, combining or conspiring with 
any retailer (1) to establish, adhere to, main- 
tain or stabilize the terms and conditions of 
sale or trade, other than minimum prices to 
be charged for new gas ranges, which directly 
affect the amount paid or received or agreed 
to be paid or received by the purchaser at 
retail for new or used gas ranges; (2) to 
threaten or coerce any other retailer in con- 
nection with his or its sales of gas ranges at 
retail, by threatening to refuse or refusing to 
sell and supply gas ranges to such retailer, 
or by discriminating against such retailer in 
the terms or conditions upon which he may 
purchase gas ranges or by otherwise injuring or 
threatening to injure such retailer; 

(c) agreeing, combining or conspiring with 
any other defendant manufacturer or manufac- 
turers or with any other manufacturer, its or 
their officers, directors, agents or employees, 
and with any retailer to fix, establish, adhere 
to, maintain, or stabilize retail prices for gas 


ranges. 
IV 


The defendant manufacturers, their direc- 
tors, officers, agents, and employees, and 
their successors, and all persons acting un- 
der, through, or for said defendant manu- 
facturers, or their successors, or any of 
them, be, and they hereby are, individually 
enjoined and restrained from refusing to 
sell or supply gas ranges to any retailer 
because such retailer fails to abide by or 
has offered to deviate from the prices, 
terms, or conditions of sale set by other 
manufacturers of gas ranges, or otherwise 
discriminating against, coercing, or threat- 
ening any retailer for this reason. 
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V 


The defendant retailers, their directors, 
officers, agents and employees, and their 
successors, and all persons acting under, 
through, or for said defendant retailers, or 
their successors, or any of them, be, and 
they hereby are, enjoined and restrained 
from: 


(a) agreeing, combining, or conspiring with 
any other defendant retailer or retailers or 
with any -other retailer, its or their officers, 
directors, agents, or employees, (1) to fix, 
establish, adhere to, maintain or stabilize whole- 
sale or retail prices, terms or conditions for 
the sale of gas ranges; (2) to induce or re- 
quire any retailer of gas ranges to maintain 
or adhere to established, published, suggested, 
or subscribed prices, terms or conditions for 
the sale or purchase of new or used gas ranges 
by said retailer; (3) to refuse to purchase, 
sell, display, advertise, handle or otherwise to 
discriminate against, or threaten to discrim- 
inate against, gas ranges manufactured or dis- 
tributed by any manufacturer, or sold or 
distributed by defendant Gas Companies, or 
to purchase, sell, display, advertise or handle 
gas ranges manufactured or distributed by any 
manufacturer, or to otherwise discriminate in 
favor of any manufacturer; (4) to police and 
investigate the prices charged or the terms or 
conditions set by any manufacturer, wholesaler 
or retailer for the sale or purchase of new or 
used gas ranges; (5) to induce any manufac- 
turer to issue or place in effect any resale price 
contract, or to submit any such contract or 
any minimum prices established pursuant there- 
to to any agency or group for approval or 


disapproval, or to include in any such contract 


any provision establishing resale prices or the 
observance of stipulated terms of sale; (6) to 
induce any manufacturer to raise, lower, fix, 
establish, maintain or stabilize the retail prices, 
terms or conditions for the sale or purchase 
of new or used gas ranges, or to refuse to sell 
or supply gas ranges to any retailer, or to 
sell and supply gas ranges to any retailer for 
the purpose of threatening or coercing any 
other retailer in connectioy with his or its sales 
of gas ranges.at retail, or to otherwise threaten 
or discriminate against any retailer or in favor 
of any agreed upon retailer; 

(b) agreeing, combining or conspiring with 
any manufacturer to establish, adhere to, main- 
tain, or stabilize the terms and conditions of 
sale or trade, other than minimum prices to 
be charged for new gas ranges, which directly 
affect the amount paid or received or agreed 
to be paid or received by the purchaser at 
retail for gas ranges; 

(c) agreeing, combining or conspiring with 
any other defendant retailer or retailers or with 
any other retailer, its or their officers, directors, 
agents or employees and with any manufac- 
turer to fix, establish, adhere to, maintain or 
Stabilize retail prices for gas ranges, 


VI 


The defendant retailers, their directors, 
officers, agents and employees, and their 
successors, and all persons acting under, 
through, or for said defendant retailers, or 
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their successors, or any of them, be, and 
they hereby are, individually enjoined and 
‘restrained from refusing to purchase, sell, 
display, advertise or handle gas ranges sold 
by any manufacturer for the purpose of 
coercing such manufacturer to issue resale 
Price contracts or tg include in such con- 
tracts any stipulated provision or to enforce 
such contracts, or to abide by the prices, 
terms, or conditions of retail sales set by 
other manufacturers of gas ranges, or other- 
wise discriminating against any manufac- 
turer for any such purpose. 


Wis. 


The defendants, their directors, officers, 
agents and employees, and their successors, 
and all persons acting under, through or 
for said defendants, or their successors, or 
any of them, be, and they hereby are, en- 
joined and restrained from: 


(a) agreeing, combining, or conspiring be- 
tween or among themselves, or with any other 
manufacturer, retailer, or distributor, to fix, 
maintain or adhere to prices charged -or to 
be charged for gas ranges in any manner in- 
volving any collaboration between manufactur- 
ers, not including distributors, or between 
wholesalers, or between retailers, or between 
distributors of the same class or in any manner 
not permitted by the Act of July 2, 1890, c. 
647, 26 Stat. 209, as amended by the Act of 
August 17, 1937, c. 690, 50 Stat. 693, known 
as the Sherman Act as amended by the Miller- 
Tydings Amendment; 

(b) agreeing, combining, or conspiring with 
any other defendant manufacturer or defend- 
ant retailer, or with any other manufacturer, 
retailer or distributor, its or their directors, 
officers, agents or employees, to withhold from 
or to refuse any retailer financing facilities in 
connection with the sale or purchase of new 
gas ranges; ' 

(c) agreeing, combining, or conspiring with 
any other defendant manufacturer or defend- 
ant retailer, or with any other manufacturer, 
retailer, distributor, its or their officers, direc- 
tors, agents or employees, to refuse to accept 
liability on, or to guarantee payments accruing 
under, or to purchase, sales contracts originat- 
ing with any retailer; 

(d) agreeing, combining or conspiring with 
any other defendant manufacturer or defendant 
retailer, or with any other manufacturer, re- 
tailer, or distributor, its or their directors, 
officers, agents or employees, to require as a 
condition precedent to assuming liability on 
or guaranteeing payment accruing under, or 
purchasing, sales contracts originating with any 
retailer, that said retailer sell gas ranges cov- 
ered by said sales contracts in accordance with 
prices, discounts, terms or conditions estab- 
lished or suggested by any manufacturer or 


retailer. 
Vill 


Defendants, their respective directors, 
officers, agents, and employees, and their 
successors, and all persons acting under, 


through or for said defendants, or their 
successors, or any of them, be, and they 
hereby are, individually and perpetually en- 
joined and restrained from: 


(a) sponsoring, calling, holding, or partici- 
pating in any meeting or conference held for 
the purpose of devising, formulating, or at- 
tempting means and methods for carrying out 
or effectuating any of the acts or practices en- 
joined by this Decree; 


(b) organizing, maintaining, fostering, -or 
joining any group, association or organization 
of manufacturers, retailers, or distributors, or 
any of them, created or operating to police, 
investigate, enforce, or maintain surveillance 
over the observance or nonobservance of resale 
prices or resale contracts, relating to the sale 
of gas ranges, of or by manufacturers, whole- 
salers, or retailers, whether through investi- 
gation, the holding of hearings, the assessment 
of fines, or liquidated damages, threats of liti- 
gation, conduct of litigation, or otherwise; 


(c) circulating or disseminating in any man- 
ner data or information identifying any 
manufacturer or retailer who has or has rot 
established or maintained resale prices or’ other 
terms or conditions of sale for gas ranges or 
informing any manufacturer of the identity of 
any retailer who has failed or refused to con- 
form to or abide by, or who has conformed 
to or abided by, or who has offered to deviate 
from or abide by, prices, terms or conditions 
established, published or suggested by any 
manufacturer for the sale or purchase of new 
or used gas ranges; 

(d) policing or investigating, or inducing or 
seeking to induce a manufacturer to investigate 
and police, the prices charged or paid, or the 
terms or conditions of sale offered, or given, 
by any retailer in connection with the sale 
or purchase, or in connection with negotiations 
for the sale or purchase of new or used gas 
ranges for the purpose of influencing, coercing 
or restraining any manufacturer in the. adop- 
tion or enforcement of a resale price policy 
with respect to such retailer; : 

(e) entering into or carrying out any contract 
fixing resale prices or other conditions or terms 
of sale for gas ranges with the knowledge that 
such contract has been submitted in advance 
of adoption by any manufacturer or distributor 
to any competing manufacturer or distributor, 
or to any agency or organization acting for 
or supported by any group of competitors en- 
gaged in the manufacture, distribution or sale 
of gas ranges for review, approval, or disap- 
proval, or has been issued pursuant to an 
agreement or understanding among persons, 
firms or corporations in competition with each 
other. 


IX 


[Department of Justice to Have Access 
to Records] 


For the purpose of securing compliance 
with this Decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General and on reasonable. aotice 
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to the defendants made to the principal 
office of the defendants, be permitted, sub- 
ject to any legally recognized privilege 
(1) access during the office hours of the 
defendants to all books, ledgers, accounts, 
correspondence, ‘memoranda, and _ other 
records and documents in the possession or 
under the control of the defendants, relating 
to any matter contained in this Decree, 
(2) subject to the reasonable convenience 
of the defendants and without restraint or 
interference from them, to interview officers 
or employees of the defendants, who may 
have counsel present, regarding any such 
matters, and (3) to require the defendants, 
on such written request, to submit such 
reports in respect of any such matters as 
may from time to time be reasonably neces- 
sary for the proper enforcement of this 
Decree; provided, however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings 


for the purpose of securing compliance with 
this Decree in which the United States is 
a party or as otherwise required by law. 


X 


[Southern Counties Gas Co. of California 
and Southern California Gas Co.]} 

For the purpose of construing and en- 
forcing this Decree, the defendants South- 
ern Counties Gas Company of California 
and Southern California Gas Company shall 
be-considered as one defendant. 


XI 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Decree-to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Decree, 
for the modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


[1 56,226] United States of America v. Southern California Gas Company, Southern 
Counties Gas Company, Leo J. Meyberg Co., O’Keefe & Merritt Company, Barker Bros. 
Corporation, Broadway Department Store, Inc., J. W. Robinson Co., Bullock’s, Inc., The 
May Co., Fifth Street Building (Inc.), Dohrmann Commercial Co., Los Angeles Furniture 
Co., Coast Music Co., Eastern-Columbia, Inc., Retail Furniture Dealers Association of 
Southern California, K. S. Long, W. C. Gaffers, F. M. Banks, Norman R. McKee, W. C. 
Sues, Fred G. Abbey, Daniel P. O’Keefe, R. C. Ferber, L. Earn, E. L. Glancy, F. F. Brown, 
W. E. Fairchild, E. P. Barker, Ben Platt, G. W. Guth, Phil Battelle, William Stanley Keir, 
William J. Miller. ’ 


In the District Court of the United States for the Southern District of California, 
Central Division. Civil action No. 2231-Y. May 7, 1942. 


In a civil action under the Sherman Anti-Trust Act, defendant manufacturers of 
refrigerators entered into a consent decree enjoining them: from combining with other 
manufacturers to fix wholesale or retail prices, terms, or conditions of sale, to induce any 
retailer to maintain suggested prices, to refuse to sell to any retailer or otherwise to 
discriminate against or in favor of any retailer, or to investigate prices charged by any 
retailer; from combining with any retailer to establish terms and conditions of sale 
other than minimum prices to be charged for new refrigerators, to refuse to sell to any 
retailer or to discriminate against any retailer; and from refusing to sell to any retailer 
because of deviation from prices or terms set by other manufacturers, or discriminating 
against any retailer for this reason. Defendant retailers of refrigerators entered into a 
consent decree enjoining them: from combining with other retailers to fix or maintain 
wholesale or retail prices, terms or conditions of sale, to induce any retailer to maintain 
suggested prices, to refuse to purchase or to discriminate against refrigerators manufac- 
tured by any manufacturer, to investigate prices charged by any manufacturer, wholesaler 
or retailer, or to induce any manufacturer to issue any resale price contract, to induce 
any manufacturer to raise, lower, or fix retail prices or discriminate against any retailer; 
from combining with any manufacturer to establish terms and conditions of sale other 
than minimum prices to be charged for new refrigerators; and from refusing to purchase 
refrigerators sold by any manufacturer for the purpose of coercing him to issue resale 
price contracts. 


Entered by Leon R.. YANKwIcH, D. J. 
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Thurman Arnold, Assistant Attorney General; Tom C. Clark and Alfred C. Acker- 
son, Special Assistants to the Attorney General; William Fleet Palmer, United States 


Attorney; for the United States. 


Lawlor, Felix & Hall, by Brenton J. Metzler, for The May Co., Coast Music Co., 


Ben Platt. 


O. C. Sattinger and LeRoy M. Edwards, by O. C. Sattinger, for Southern Counties 


Gas Company, Norman.R. McKee. 


_LeRoy M. Edwards, T. J. Reynolds, and L. T. Rice, by L. T. Rice, for Southern 
California Gas Gompany, F. M. Banks, William J. Miller. 


Cosgrove & O’Neil and Roscoe C. Andrews, by Roscoe C. Andrews, for Los Angeles 


Furniture Co., Fred G. Abbey. 


Loeb & Loeb, by Herman E. Selvin, for Leo J. Meyberg Company, M. G. Sues. 
Mather & Sheppard, by Paul M. Gregg and J. Stanley Mullen, for Dohrmann Com- 


mercial Co., G. W. Guth. 


Meserve, Mumper & Hughes, for George Belsey Co., Ltd., George Belsey. 
Clark M. Milliron, for Fifth Street Building (Inc.), L. Earn. 
Benjamin, Lieberman & Elmore, by B. B. Benjamin, for Eastern Columbia, Inc. 


J. Wesley Cupp, for Retail Furniture Dealers Association of Southern California, 
W. E. Fairchild, Phil Battelle, William Stanley Keir. 


Harry W. Biddle and D. K. Gault, by Harry W. Biddle, for K. S. Long. 
Harold H. Streight, for Barker Bros, Corporation, E. L. Glancy, E. P. Barker. 


Elliott H. Pentz, for J. W. Robinson Co. 


MacFarlane, Schaefer, Haun & Mulford, by Henry Schaefer, Jr., for Broadway De- 
partment Store, Inc., Bullock’s, Inc., F. F. Brown, R. C. Ferber. 


John J. Irwin, for O’Keefe & Merritt Company, Daniel P. O’Keefe, W. C. Gaffers. 


Final Judgment 


The complainant, United States of Amer- 
ica, having filed its: Complaint herein on 
May 7, 1942; all of the defendants having 
appeared and severally filed their answers 
to such Complaint denying the substantive 
allegations thereof; and all parties hereto, 
by their respective attorneys herein, having 
severally consented to the entry of this 
final Decree herein without trial] and with- 
out admission by any party in respect of 
any issue; 

Now, therefore, before any testimony has 
been taken herein, and upon consent of all 
parties hereto, it is hereby 

Ordered, adjudged, and decreed as fol- 
lows: 

it 


[Jurisdiction] 

That the Court has jurisdiction of the sub- 
ject matter hereof and of all the parties 
hereto; that the Complaint states a cause 
of action against the defendants under the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
against Unlawful Restraints and Monopo- 
lies,” and the acts amendatory thereof and 
supplemental thereto. 


II 
[Definitions] 
For the purpose of this Decree: 
(a) The term “‘refrigerators’’ shall be deemed 


to include both gas and electric refrigerators 
of the type ordinarily used for the preserva- 


tion or storage of food and other perishable 
commodities in the private home and public 
restaurant. 

(b) The term ‘‘defendant manufacturers’’ 
means the following defendants: Southern Cali- 
fornia Gas Company, Southern Counties Gas 
Company, O’Keefe & Merritt Company, W. C. 
Gaffers. 

(c) The term ‘‘defendant retailers’’ means 
the following defendants: Barker Bros, Cor- 
poration, Broadway Department Store, Inc., 
J. W. Robinson Co., Bullock’s, Inc., The May 
Co., Fifth Street Building (Inc.), Dohrmann 
Commercial Co., Los Angeles Furniture Co., 
Coast Music Co., Eastern—Columbia, Inc. 

(d) The term ‘‘retailer’’ means any person, 
firm, partnership, or corporation engaged in 
selling refrigerators at retail. 

(e) The term ‘‘manufacturer’’ means any per- 
son, firm, partnership, or corporation engaged 
in manufacturing refrigerators and in selling 
or distributing such refrigerators to whole- 
salers, jobbers, distributors, or retailers. 


III 
[Activities Enjoined] 


The defendant manufacturers, their direc- 
tors, officers, agents and employees, and 
their successors, and all persons acting un- 
der, through, or for said defendant manu- 
facturers, or their successors, or any of 
them, be, and they hereby are, enjoined. 
and restrained from: 

(a) agreeing, combining, or conspiring with 
any other defendant manufacturer or manufac- 
turers, or with any other manufacturer, its or 
their officers, directors, agents, or employees 
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(1) to fix, establish, adhere to, maintain, sta- 
bilize or suggest wholesale or retail prices, 
terms, or conditions for the sale of refrig- 
erators; (2) to induce or require any retailer 
of refrigerators to maintain or adhere to es- 
tablished, published, suggested, or subscribed 
prices, terms, or conditions for the sale or pur- 
chase of new or used refrigerators by said 
retailer; (3) to refuse to sell or supply refrig- 
erators to any retailer, or to sell or supply 
refrigerators to any agreed upon retailer, or 
to otherwise discriminate against or coerce or 
threaten any retailer or discriminate in favor 
of any agreed upon retailer; (4) to police and 
investigate the prices charged or the terms or 
conditions set by any retailer for the sale or 
purchase of new or used refrigerators; 

(b) agreeing, combining or conspiring with 
any retailer (1) to establish, adhere to, main- 
tain or stabilize the terms and conditions of 
sale or trade, other than minimum prices to 
be charged for new refrigerators, which di- 
rectly affect the amount paid or received or 
agreed to be paid or received by the purchaser 
at retail for new or used refrigerators; (2) 
to threaten or coerce any retailer in connection 
with his or its sales of refrigerators at retail, 
by threatening to refuse or refusing to sell 
and supply refrigerators to such retailer, or 
by discriminating against such retailer in the 
terms or conditions upon which he may pur- 
chase refrigerators, or by otherwise injuring 
or threatening to injure such retailer; 

(c) agreeing, combining or conspiring with 
any other defendant manufacturer or manu- 
facturers or with any other manufacturer, its 
or their officers, directors, agents or employees, 
and with any retailer to fix, establish, adhere 
to, maintain, or stabilize retail prices for re- 
frigerators. 

IV 


The defendant manufacturers, their direc- 
tors, officers, agents and employees, and 
their successors, and all persons acting un- 
der, through, or for said defendant manu- 
facturers, or their successors, or any of 
them, be, and they hereby are, individually 
enjoined and restrained from refusing to 
sell or supply refrigerators to any retailer 
because such retailer fails to abide by or 
has offered to deviate from the prices, 
terms, or conditions of sale set by other 
manufacturers of refrigerators, or otherwise 
discriminating against, coercing, or threat- 
ening any retailer for this reason. 


V 


The defendant retailers, their directors, 
officers, agents and employees, and their 
successors, and all persons acting under, 
through, or for said defendant retailers, or 
their successors, or any of them, be, and 
they hereby are, enjoined and restrained 
from: 


(a) agreeing, combining, or conspiring with 
any other defendant retailer or retailers, or 
with any other retailer, its or their officers, 
directors, agents, or employees, (i) to fix, es- 
tablish, adhere to, maintain, or stabilize whole- 
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sale or retail prices, terms, or conditions for 
the sale of refrigerators; (2) to induce or re- 
quire any retailer of refrigerators to maintain 
or adhere to established, published, suggested, 


‘or subscribed prices, terms, or conditions for 


the sale or purchase of new or used refrig- 
erators by said retailer; (3) to refuse to pur- 
chase, sell, display, advertise, handle, or 
otherwise to discriminate against or threaten 
to discriminate against, refrigerators manufac- 
tured or distributed by any manufacturer, or 
sold or distributed by defendant Gas Companies, 
or to purchase, sell, display, advertise, or han- 
dle refrigerators manufactured or distributed 
by any manufacturer, or to otherwise discrimi- 
nate in favor of any manufacturer; (4) to police 
and investigate the prices charged or the terms 
or conditions set by any manufacturer, whole- 
saler or retailer for the sale or purchase of new 
or used refrigerators; (5) to induce any manu- 
facturer to issue or place in effect any resale 
price contract, or to submit any such contract 
or any minimum prices established pursuant 
thereto to any agency or group for approval or 
disapproval, or to include in any such contract 
any provision establishing resale prices or the 
observance of stipulated terms of sale; (6) to 
induce any manufacturer to raise, lower, fix, 
establish, maintain or stabilize the retail prices, 
terms, or conditions for the sale or purchase 
of new or used refrigerators, or to refuse to sell 
or supply refrigerators to any retailer, or to 
‘sell and supply refrigerators to any retailer for 
the purpose of threatening or coercing any other 
retailer in connection with his or its sales of 
refrigerators at retail, or to otherwise threaten 
or discriminate against any retailer or in favor 
of any agreed upon retailer; 


(b) agreeing, combining or conspiring with 
any manufacturer to establish, adhere to, main- 
tain, or stabilize the terms and conditions of 
sale or trade, other than minimum prices to be 
charged for new refrigerators, which directly 
affect the amount paid or received or agreed to 
be paid or received by the purchaser at retail 
for refrigerators; 

(c) agreeing, combining or conspiring with 
any other defendant retajler or retailers or 
with any other retailer, its or their officers, di- 
rectors, agents, or employees, and with any 
manufacturer to fix, establish, adhere to, main- 
tain or stabilize retail prices for refrigerators. 


Vi 


The defendant retailers, their directors, 
officers, agents and employees, and their 
successors, and all persons acting under, 
through, or for said defendant retailers, or 
their successors, or any of them, be, and 
they hereby are, individually enjoined and 
restrained from refusing to purchase, sell, 
display, advertise or handle refrigerators 
sold by any manufacturer for the purpose 
of coercing such manufacturer to issue re- 
sale price contracts or to include in such 
contracts any stipulated provision or to 
enforce such contracts, or to-abide by the 
prices, terms, or conditions of retail sales 
set by other manufacturers of refrigerators, 
or otherwise discriminating against any 
manufacturer for any such purpose. 
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Vil 


Defendants, their directors, officers, agents 
and employees, and their successors, and 
all persons acting under, through, or for said 
defendants, or their successors, or any of 
them, be, and they hereby are, enjoined 
and restrained from agreeing, combining 
or conspiring between or among themselves, 
or with any other manufacturer, retailer, 
or distributor ‘to fix, maintain, or adhere to 
prices charged or to be charged for refrig- 
erators in any manner involving any col- 
laboration between manufacturers, not 
including distributors, or between whole- 
salers, or between retailers, or between 
distributors of the same class or in any man- 
ner not permitted by the Act of July 2, 
1890, c. 647, 26 Stat. 209, as aaeiaares | by 
the Act of August 17, 1937, c. 690, 50 Stat. 
693, known as the Sherman Act as amended 
by the Miller-Tydings Amendment. 


Vill 


Defendants, their respective directors, 
officers, agents and employees, and their 
successors, and all persons acting under, 
through, or for said defendants, or their 
successors, or any of them, be, and they 
hereby are, individually and perpetually en- 
joined and restrained from: 

(a) sponsoring, calling, holding, or partici- 
pating in any meeting or conference held for 
the purpose of devising, formulating, or at- 
tempting means and methods for carrying out 
or effectuating any of the acts or practices 
enjoined by this Decree; 

(b) organizing, maintaining, fostering, or 
joining any group, association, or organization 
of manufacturers, retailers, or distributors, or 
any of them, created or operating to police, 
investigate, enforce, or maintain surveillance 
over the observance or non-observance of resale 
prices or resale contracts, relating to the sale of 
refrigerators, of or by manufacturers, whole- 
salers, or retailers, whether through investiga- 
tion, the holding of hearings, the assessment of 
fines, or liquidated damages, threats of litiga- 
tion, conduct of litigation, or otherwise; 

(ec) circulating or disseminating in any man- 
ner data or information identifying any 
manufacturer or retailer who has or has not 
established or maintained resale prices or other 
terms or conditions of sale for refrigerators, or 
informing any manufacturer of the identity of 
any retailer who has failed or refused to con- 
form to or abide by, or who has conformed to 
or abided by, or who has offered to deviate 
from, or abide by, prices, terms, or conditions 
established, published, or suggested by any 
manufacturer for the sale or purchase of new 
or used refrigerators; 

(d) policing or investigating, or inducing or 
seeking to induce a manufacturer to investigate 
and police, the prices charged or paid, or the 
terms or conditions of sale offered, or given, by 
any retailer in connection with the sale or pur- 
chase, or in connection with negotiations for the 
sale or purchase of new or used refrigerators 
for the purpose of influencing, coefcing, or re- 


straining any manufacturer in the adoption or 
enforcement of a resale price policy with respect 
to such retailer; 

(e) entering into or carrying out any con- 
tract fixing resale prices or other conditions or 
terms of sale for refrigerators with the knowl- 
edge that such contract has been submitted, in 
advance of adoption by any manufacturer or 
distributor; to any competing manufacturer or 
distributor, or to any agency or organization 
acting for or supported by any group of com- 
petitors engaged in the manufacture, dis- 
tribution, or sale of refrigerators, for review, 
approval, or disapproval, or has been issued 
pursuant to an agreement or understanding 
among persons, firms, or corporations in com- 
petition with each other. 


IX 


[Department of Justice to Have Access 
to Records] 


For the purpose of securing compliance 
with this Decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written re- 
quest of the Attorney Genéral or an 
Assistant Attorney General and on reason- 
able notice to the defendants made to the 
principal office of the defendants, be per- 
mitted subject to any legally recognized 
privilege (1) access, during the office hours 
of the defendants, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the pos- 
session or under the control of the defend- 
ants, relating to any matter contained in 
this Decree, (2) subject to the reasonable 
convenience of the defendants and without 
restraint or interference from them, to in- 
terview officers or employees of the defend- 
ant*® who may have counsel present, 
regarding any such matters, and (3) to 
require the defendants, on such written re- 
quest, to submit such reports in respect of 
any stich matters as may from time to time 
be reasonably necessary for the proper en- 
forcement of this Decree; provided, how- 
ever, that. information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings for the purpose of 
securing compliance with this Decree in 
which the United States is a party or as 
otherwise required by law. 


Xx 


[Southern: Counties Gas Co. of California 
and Southern California Gas Co.] 


For the purpose of construing and en- 
forcing this Decree, the defendants South- 
ern Counties Gas Company of California 
and Southern California Gas Company shall 
be considered as one defendant. 
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XI 
[Jurisdiction Retained] 
Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Decree to apply to the Court at any 
time for such further orders and directions 


as may be necessary or appropriate for the 
construction or carrying out of this Decree, 
for the modification or termination of any 
of the Provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


[| 56,227] . Orange Theatre Corporation v. Rayherstz Amusement Corp. et al. 
In the United States Circuit Court of Appeals for the Third Circuit. No. 7899. Filed 


August 6, 1942. 


On appeal from the order of the District Court of the United States for the District 


of New Jersey. 


_ When defendants in a treble damage suit under the anti-trust laws entered into a 
stipulation with the plaintiff extending defendants’ time to answer or move, but secured 
no court order to that effect, the stipulation was ineffective and defendants were in 
default. An order of the trial court dismissing the suit for improper venue is consequently 


revérsed and the case remanded. 


For appellant: Israel B. Greene, Newark, N. J. 
For appellees: Joseph Steiner, Newark, N. J. 
Before Biccs, Marts, Jones and Goopricu, Circuit Judges. 


[Facts of Case] 


Goopricu, Circuit Judge. This action is 
brought to recover treble damages for al- 
leged violation by the defendants of the 
Sherman and Clayton Anti-Trust Acts. 15 
U. S.C. A. §1 et seq. Suit was filed in. the 
District Court of New Jersey. That court 
granted the plaintiff’s petition for process 
and ordered the respective United States 
Marshals to serve the defendants in the 
districts wherein they resided, all outside 
the District of New Jersey. This was done 
on October 17, 18 and 21, 1940 respectively 
for various of the defendants. On November 
7, the first of two stipulations was entered 
into by counsel for all parties, extending the 
time “within which the said defendants may 
answer or otherwise move with respect to 
the Complaint herein, .. .”. The second 
stipulation postponed the date still further. 
The stipulations were duly filed with the 
Clerk of the District Court. However, there 
was no order of the/court allowing or dis- 
allowing either stipulation, Within the ex- 
tended period the defendants filed a motion 
to dismiss the complaint on the basis of the 
venue being improperly laid. This motion 
was granted by the District Court and the 
plaintiff appeals. 


[Question for Deternunation] 


Under the statute a defendant ‘is to be 
sued in the district in which he is an in- 
habitant... The defendants’ objection to 


venue, therefore, is well taken? unless they 
have lost it. On argument and reargument 
the question submitted for determination 
was whether the stipulations for the exten- 
sion of time entered into on behalf of the 
defendants had lost them their right to object 
to the venue. This issue assumed that the 
stipulations were effective and binding upon 
the parties and the court. We believe this 
assumption was erroneous. 


[Rules of Court] 


Rule 6(b) provides that when “an act is 
required or allowed to be done at or within 


a specified time [under the rules], the court 


for cause shown may, at any time in its 
discretion” enlarge the time limit, if the re- 
quest therefor is made before the original 
period expires, or if later, upon a showing 
of excusable neglect. There was, as already 
noted, no order of the court extending the 
time. Furthermore, the stipulations them- 


‘selves nowhere show any cause or excus- 


able neglect which might move a court to 
do so, but merely state that the “time... 
is extended.” Clearly, there was no com- 
pliance with any of the requirements of 
Rule 6(b). Is the method provided for by 
that rule exclusive or can litigants by their 
own stipulation effect an enlargement of 
time? 

There is a lack of unanimity of opinion 
by the propounders of the Rules upon this 


i“. . except as provided in sections 113 to 
118 of this title, no civil suit shall be brought 
in any district court against any person by any 
original process or proceeding in any other 
district than that whereof he is an inhabitant; 
-..’ 28 U. S. C. A. §112(a), The exceptions 
referred to are inapplicable here. 
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2 The plaintiff makes the point that the de- 
fendants, all individuals, were ‘‘found’’ in New 
Jersey because of the allegation in the com- 
plaint that defendants were doing business 
there. He refers us, however, to cases involving 


suits yice Ss corporations which are obviously 
not in point. 
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point.’ It is noteworthy, however, that in 
other places there are specific Rules pro- 
viding for stipulations by the parties with 
no mention of court approval. Thus, the 
parties themselves may by stipulation desig- 


nate the manner of taking depositions,’ 
waive the signing of depositions by wit- 
nesses,” consent to a trial without a jury,° 
dismiss the action," agree for a jury of less 
than twelve or that the verdict of a stated 
majority shall be the finding of the jury,° 
agree to the finality of a master’s findings 
of fact,® determine the parts of the record, 
proceedings, and evidence to be included in 
the record on appeal,® correct the record 
on appeal” and finally but significantly, en- 
large the time for the service of opposing 
affidavits on a motion for a new trial based 
upon affidavits.” With the exception of the 
last instance, in every case where stipula- 
tions are permitted by the Rules, a definite 
objective is sought: shortening the time of 
trying a case. And, even the exception is 
limited so that: the extended time cannot 
exceed 20 days. It is of moment that Rule 
6(b) which makes no allowance for enlarge- 
ment of time by stipulation without a court 
order, expressly provides that by 59(c) the 
parties may do this in the case of a motion 
for a new trial based upon affidavits. 


[Policy Against Extension of Time 
by Stipulation] 


However, in addition to implications and 
technical rules of construction, there exists 
a sound policy for denying litigants the privi- 


3See Federal Rules of Civil Procedure, Pro- 
ceedings of the Institute at Washington, D. C. 
and of the Symposium at New York City (1938). 
Mr. Edgar B. Tolman when confronted with 
this question stated ‘‘The stipulation in itself 
does not accomplish anything except an accord 
in‘ the mind of the combatants. The stipulation 
must be made effective by an order of the 
court.”” (p. 115). His later comment upon this 
point was ‘‘I might say a word about my an- 
swer to the previous question in regard to en- 
largement of time by stipulation without court 
order under Rule 6(b). We thought you could 
not permit a mere stipulation to operate effec- 
tively in all cases and take the control of the 
calendar away from the judge and give it to 
counsel. That, it would seem, might result in 
calendars being clogged with cases that were 
just passed out of an exuberance of good nature 
on the part of counsel. Therefore, we made no 
provision that the stipulation alone should be 
effective. Perhaps the district courts may make 
a rule under the authority given them by Rule 
83 providing that in certain cases and within 
certain limitations, stipulations shall be recog- 
nized without an order. The field of stipulations 
is one that we did not enter. So far as the 
present rules are concerned, stipulations alone 
do not have any effect until the court has 
recognized them.”’ (p. 189). Mr. William D. 


lege of enlarging time for pleading by mere 
stipulation. The guiding mandate of the 
Federal Rules is that “They shall be con- 
strued to secure the just, speedy, and in- 
expensive determination of every action.’™ 
As previously noted, the express provisions 
in the Rules allowing stipulations aim at 
this goal. But, if the practice followed ‘by 


the parties in this case were permitted, the 
purpose of the Rules would be departed 
from. Litigants could, as they have done 
in the past, materially prolong the time for 
the trial of a case to suit their convenience 
and interests. The courtesies extended by 
counsel in such instances, although com- 
mendable as professional comity cannot be 
permitted to interfere with what we think 
the Rules require. And our conclusion is 
that the Rules require Court approval to 
make effective such stipulations as those here 
involved. 


[Defendants in Default; Permission to Plead 
im Discretion of Court] 


We have then this situation: the stipula- 
tions extending the time were ineffective and 
the defendants are in the position of having 
failed to plead or otherwise to defend with- 
in the twenty days allotted under Rule 
12(a). They are, therefore, in default. There 
has been no entry of default in accordance 
with Rule 55(a).* But that entry is a purely 
formal matter. When this case is remanded 
the defendants may apply to the trial judge 
to be permitted to answer under Sections 
55(c) and 60(b) of the Rules. Permission 


Mitchell’s answer to the same query was non- 

committal. (pp. 335, 336). Mr. Charles E. 

Clark’s reply, at the Cleveland meetihg was that 
““. ., Since under that rule, which is Rule 6(b), 
you can get an extension of time without notice 
to the other side, undoubtedly effect would be 
given to a stipulation.’’ Federal Rules of Civil 
Procedure and Proceedings of the American 
Bar Association Institute, Cleveland (1938) 
p. 242. It is not clear to us, why this result 
would necessarily follow since even though no- 
tice to the opposing party may not be required, 
an order of court is still necessary under 6(b). 

4 Rule 29. 

5 Rule 30(e). 

® Rule 39(a). 

TRule 41(a) (1) (ii). 

8 Rule 48. 

® Rule 53(e) (4). 

19 Rule 75(f) and (g). 

11 Rule 75(h). 

12 Rule 59(c). 

3 Rule 1, 

14 ‘*(a) Entry. When a party against whom a 
judgment for affirmative relief is sought has 
failed to plead or otherwise defend as provided 
by these rules and that fact is made to appear 
by affidavit or otherwise, the clerk shall enter 
his default.’’ 
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to plead after the allotted time is a matter 
for the discretion of the trial judge, but 
we have no doubt that upon remand the 
trial judge will take into account the fact 
that the stipulations which we now hold in- 
valid to create an extension were, neverthe- 


less, relied upon by the parties. 


[Dismissal Reversed and Case Remanded] 

The order of the District Court is reversed’ 
and the case remanded for furthet proceed- 
ings not inconsistent with this opinion. 


[56,228] Boro Hall Corp. v. General Motors Corp. et al. 


United States Circuit Court of Appeals for the Second Circuit. No. 94, October Term, 
1941. Decided Atigust 19, 1942. 


On petition for rehearing. 


An agreement hetween an automobile manufacturer and an automobile dealer, whereby 
the dealer was forbidden to establish a used car salesroom outside a territorial] limit, is 
held to have no tendency to monopolize trade, as the effect of the restriction would be to 
throw the sale of used cars to dealers more favorably situated, and would not burden sales 
of such cars in interstate commerce as a whole. 


Before Aucustus N. HAnp, CHASE and FRANK, Circuit Judges. 
For petitioner-appellant: Harry J. McDermott. 
- For defendants-appellees: John Thomas Smith and Albert M. Levert; Albert M. 


Levert and Gordon H. Brown, counsel. 


-“[No Newly Discovered Evidence Casting 
Doubt upon Decision] 


Aucustus N. Hann, Circuit Judge: The 
petition for a rehearing as well as the affidavits 
in answer and reply are entirely irregular 
as documents for submission in connection 
with a motion for rehearing since there is 
nothing properly before this court except 
the record on appeal. They may be con- 
sidered, however, as upon an application for 
leave to file a petition in the District Court 
to reopen the case and to remand the cause 
to that court for further proceedings. Gatring 
Tool Co. v. Eclipse Interchangeable Counter- 
bore Co., 48 F. (2d) 73, 75 (C. C. A. 6, 1930). 
Such an application should be entertained 
only if there is newly discovered evidence 
which seems prima facie to cast serious 
doubt upon the decision rendered by the 
majority of this court heretofore. We do 
not find this to be the case. 


[Restriction Had No Tendency 
to Monopolize Trade] 


The plaintiff was always at liberty to sell 
used cars outside of its “zone of influence” 
and was only forbidden to establish a used 
car outlet, lot or salesroom outside this zone. 
This would seem to be a reasonable arrange- 
ment between General Motors Corporation 
and the plaintiff. Taking the plaintiff’s 
affidavits on its motion at their face value, 
there can be no doubt that there was ample 
competition in the low-price car field in 
Brooklyn. If the Company’s policy inter- 
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_ fered with sales of used cars by the plaintiff, 


it also protected the latter against main- 
tenance of used car outlets by other Chevrolet 
dealers outside of their respective zones. 
Perhaps the plaintiff's zone of influence was 
an undesirable one for the sale of used cars, 
because the majority of customers would 
make such purchases during evenings or on 
week-ends, and most of the prospective cus- 
tomers within the territory were there only 
on business during business hours. But the 
effect of the restriction, if it had any, would 
be to throw the sale of used cars to dealers 
more favorably situated, who in turn would 
be able to increase their sales of new cars 
because of their added ability to dispose of 
cars taken in trade. If the location of their. 
territories was better than that of the plain- 
tiff’s, this superiority would not be a burden 
upon sales of Chevrolet cars in interstate 
commerce as a whole, for anything the plain- 
tiff lost the other dealers would gain. The 
proof shows that if the plaintiff could have 
selected a site for a used car outlet where 
any gain on its part would not have repre- 
sented another dealer’s loss the selection 
would have been. acquiesced in. An agree- 
ment like the present one where there was 
no tendency to monopolize trade was dis- 
cussed.in B: S. Pearsall Butter Co. v. Federal 
Trade Commission, 292 Fed: 720 (C. C. A. 7, 
1923), and sustained as valid. 


[Petition for Rehearing Denied] 
Petition denied. 
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[] 56,229] United States of America v, Climax Molybdenum Co., Greene Cananea 
Copper Co., Anaconda Sales Co., Molybdenum Corp. of America, Kennecott Sales Corp. 


In the District Court of the United’ States for the Southern District of New York. 


‘Civil No. 19-112. August 21, 1942. 


~_ Ina civil suit brought by the United States under the anti-trust laws, five producers 
of molybdenum enter into a consent decree enjoining them individually from (i) imposing 
or continuing territorial restrictions on either buyers of concentrates or on sellers of 
products; (ii) dividing sales territories or allocating customers or markets, or agreeing to 
refrain, or, pursuant to any agreed upon program, refraining from competing in any 
territory for any customer; (iii) imposing-on any purchaser of, or agent as to, concentrates 
restrictions of any kind on the use or resale of concentrates or the sale or use of products 
by such purchaser or by.such agent; and (iv) fixing or maintaining prices for the resale of 
concentrates or the sale of products by purchasers. 


Entered by Vincent L. Lemett, U. S. District Judge. 

For the United States: Thurman Arnold, Assistant Attorney General; Samuel S. 
Isseks, Special Assistant to. the Attorney General; Nelson Sharfman, Special Attorney. 

_For defendants: George Z. Medalie (for Climax Molybdenum Co.), Peter I. B. 
Lavan (for Molybdenum Corp. of Am.), Chadbourne, Wallace, Parke & Whiteside (for 
Greene Cananea Copper Co., Anaconda Sales Co. and Kennecott Sales Corp.), all of 


New York City. 
Final Judgment 


The complainant, United States of America, 
having filed its complaint herein on August 
19, 1942; and all parties hereto having 
severally consented to the entry of this final 
decree herein without trial and without ad- 
mission by any party in respect of any 
issue, and the complainant having moved 
the Court for this decree; 

Now, therefore, before any testimony has 
been taken herein and upon consent of all 
parties hereto, it is hereby 

Ordered, adjudged and decreed as follows: 


I. 
[Jurisdiction] 


That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled, “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,” and 
Acts amendatory thereof and supplemental 
thereto. a 


[Definitions] 


1. Climax Molybdenum Company, a Dela- 
ware corporation, shall be hereinafter re- 
ferred to as “Climax’’; Greene Cananea Cop- 
per Company, a Minnesota corporation, shall 
be hereinafter referred to as “Cananea”; 
Anaconda Sales Company, a Delaware Cor- 
poration, shall be hereinafter referred to as 
“Anaconda Sales’; Molybdenum Corpora- 
tion of America, a Delaware corporation, 
shall be hereinafter referred to as “Mo- 
corp”; Kennecott Sales Corporation, a New 
York corporation, shall be hereinafter re- 
ferred to as “Kennecott Sales.” 


2. The term “products” means: Ferromo- 


lybdenum, calcium molybdate, molyte, 
briquettes manufactured from roasted mo- 
lybdenite, and all other products containing 
molybdenum, except molybdenite concen- 
trates and roasted molybdenite concentrates. 


3. The term “concentrates” means Mo- 
lybdenite,concentrates either roasted or un- 
roasted. 

III. 


[Activities Enjoined] 


Each of the defendants, Climax Cananea, 
Anaconda Sales, Mocorp, and Kennecott 
Sales, and its respective successors, subsidi- 
aries, officers, employees, and agents, is 
hereby individually enjoined and restrained 
from doing any of the following acts: 

(i) imposing or continuing territorial restric- 
tions on either buyers of concentrates or on 
sellers of products; ie 

(ii) dividing sales territories or allocating cus- 
tomers or markets, or -agreeing to refrain, or, 
pursuant to any agreed upon program, refrain- 
ing from competing in any territory for any 
customer; ‘. 

(iii) imposing on any purchaser of, or agen 
as to, concentrates restrictions of any kind on 
the use or resale of concentrates or the sale 
or use of products by such purchaser or by such 
agent; , 

(iv) fixing or maintaining prices for the re- 
sale of concentrates or the sale of products by 
purchasers. 

IV. 


[Department of Justice to Have Access to 
Records] 


For the purpose ‘of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant At- 
torney General and on reasonable notice to 
the defendants made to the principal office 
of the defendants, be permitted. (1) access, 
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during the office hours of the defendants, to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of the defendants, relating to any matters 
contained in this decree, (2) subject to the 
reasonable convenience of the defendants 
and without restraint or interference from 
them, to interview officers or employees of 
the defendants, who may have counsel pres- 
ent, regarding any such matters. The de- 
fendants, on such written request, shall sub- 
mit such reports in respect of any such 
matters as may from time to time be rea- 
sonably necessary for the proper enforce- 
ment of this decree; provided, however, that 
information obtained by the means permitted 
in this paragraph shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceeding for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required 
by law. 
V2 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decreé, 
_ for the modification or termination of any 


of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


VI. 
[War Production] 

Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers, or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United States 
to the General Counsel of the Office of Pro- 
duction Management, dated April 29, 1941 
(a copy of which is attached hereto as Ex- 
hibit “A”?), or with any amendment or 
amplification thereof by the Attorney Gen- 
eral, or in accordance with any arrangement 
of similar character between the Attorney 
General and any national defense agency in 
effect at the time, of such action been with- 
drawn or cancelled with respect thereto, or 
in compliance with Section 12 of the Act 
of June 11, 1942 [Public Law 603, 77th Con- 
gress]. 


VII. 


This decree shall have no effect with re- 
spect to operations or activities wherever 
performed, authorized, or permitted by the 
Act of Congress of April’ 10, 1918, com- 
monly called the Webb-Pomerene Act, or 
by acts amendatory thereto. 


[1 56,230] United States of America, Plaintiff, v. Washington Wholesal 
sociation, American Wholesale Grocery, Matchett-Macklem Cumpany. Mocchante Whole. 
sale Grocery Co., National Grocery Company, Pacific Fruit and Produce Company, Inc. 
Pacific Grocery Company, Western States Grocery Company, Tacoma Grocer : Co., 


West Coast Grocery Company, Younglove Grocery Company, Horace V. X. 


right, 


Clair Macklem, William O. McKenzie, James Matchett, Norman Parke, O 
i ud : 2 ’ 9 tto G 
W. F. Shipley, Geo. W. Fowler, A. Gordon Stephenson, Robert H. Hyde, Norton 


Younglove, W. Fred Lee. 


In the District Court of the United States for the Western District of Washington, 


Northern Division. 


Civil action No, 538. August 10, 1942. 


_ Wholesale grocers enter into a consent decree enjoining th i 
prices, fix mark-ups, circulate false rumors as to scarcity. elacsity! ererieks ee etene ae 
of discrimination, fix allocations of business, circulate false or volunteer statements to 
impair credit standing or business reputation of any grocer, circulate or compile any sug- 
gested price list, or prevent anyone from engaging in the distribution of any ne 
product or from selling to or buying from anyone. The wholesale grocers are enjoined by 
ae sea Hii meetings to discuss prices or allocations of business or for the pur- 
se of maintaining a program to prevent anyone from engaging i istributi 
any grocery product; from circulating false cuore as to seaunlegeaeeabieenerenecne 


alse statements to impair the credit 


standing or business reputation of any member of 


the industry. Defendants consent: to di iqui 
é ce *: ssolve and liquidate defendant tra iati 
The decree does not prohibit certain cooperative advertising activities Gaveete nr oie 


specified activities, 


1 [Exhibit ‘‘A’’ is reproduced at 56,150 in the 


case of U. 8. v. Alba Pharmaceutical Co., Inc., 


et al.J 
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Entered by Joun C. Bowen, U. S. District Judge. 


For the complainant: 


Francis Biddle, Attorney General: Thu Arnold, Assistant 
Attorney General; J. Charles Dennis, U. S. Asteries:: : SO BurdellStecat As 


Charles S. Burdell, Special As- 


sistant to the Attorney General; John A, Burns, Gareth M. Neville, Special Attorneys, 


Department of Justice. 
Final Judgment 


The Complainant, United States of 
America, having filed its complaint herein 
on July 1, 1942, and all parties having sever- 
ally consented to the entry of this final de- 
cree herein without trial or adjudication of 
any issue of fact or law herein and without 
admission by any party in respect of any 
such issue, 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 

Ordered, adjudged and decreed as fol- 
lows: 

I 


[Jurisdiction] 


That the Court has jurisdiction in the 
subject matter hereof and of all the parties 
hereto, and that the complaint states a cause 
of action against defendants and each of 
them for violation of Sections 1 and 3 of 
the Sherman Act and the acts amendatory 
thereof, and supplemental ‘thereto. 


II 
[Definitions] 

As used in this decree: | 

(a) The phrase “grocery products” refers 
to all foodstuffs and groceries, including 
fresh and packaged fruits and vegetables, 
dairy products, meats and bakery products 
and all other articles generally obtainable 
from retail grocery establishments. 

(b) The term “jobbers” refers to individ- 
uals and companies engaged in the business 
of selling and distributing grocery products 
to retailers. 

(c) The term “Western Washington ter- 
ritory” means all that part of the State of 
Washington lying west of the Cascade 
Mountains. 

(d) The term “jobbing business” means 
the business of selling and _ distributing 
grocery products to retailers. 

(e) The term “retailers” means those 

companies and individuals which engage in 
the business of selling and distributing 
grocery products to consumers. 
. (f) the term “successor” shall refer to an 
individual, firm, or corporation engaged in 
‘the jobbing business, as hereinabove de- 
fined, and to which there has been a suc- 
cession from a defendant herein. 


~ 


III 
[Activities Enjoined] 


Each of the defendants and each of their 
directors, officers, agents, employees, sub- 
sidiaries and successors and all persons act- 
ing or claiming to act under, through, or 
for them, or any of them, is hereby en- 
joined and restrained, in connection with 
the conducting of a jobbing business, from 
entering into, adhering to, maintaining or 
furthering any contract, agreement, under- 
standing, plan or program with any other 
defendant or jobber, or a representative 
thereof, to do or attempt to do or to induce 
others to do the following things, or any of 
them, in the Western Washington terri- 
tory, as hereinabove defined, or in the Ter- 
ritory of Alaska; 


(1) Determine, fix, maintain or adhere to 
prices for any grocery product; 

(2) Fix, determine, maintain, make uniform 
or prevent changes in mark-ups or amounts to 
be added to or included in prices for any gro- 
cery product; 

(3) Circulate false rumors or false assertions 
that supplies of any grocery product are scarce 
or limited; 

(4) Classify or designate any individual or 
company as entitled, or as not entitled, to pur- 
chase, deal in, or distribute any grocery prod- 
uct or as an individual or company to be dis- 
criminated in favor of or against, or to coerce, 
compel, advise or persuade any manufacturer, 
distributor or other person, to refrain from 
selling or distributing to, or to discriminate in 
favor of or against any individual or company 
in the sale or distribution of any grocery prod- 
uct; ; 

(5) Fix, determine, designate or maintain 
channels of distribution or allocations of busi- 
ness for any grocery product; 

(6) Circulate or disseminate false, unfounded, 
or volunteer statements to impair, or concern- 
ing, the credit standing or business reputation 
of any member or prospective member of the 
grocery industry or of any officer or employee 
of such a member or prospective member; 

(7) Circulate, issue, adopt or compile any 
suggested price list for grocery products; 

(8) Prevent, hinder or discourage any indi- 
vidual or company from engaging in the dis- 
tribution or sale of any grocery product, or from 
selling any grocery product to, or buying any 
grocery product from, any individual or com- 
pany. 

IV 


Each of the defendants and each of their 
directors, officers, agents, employees, sub- 
sidiaries and successors and all persons act- 
ing under, through, or for them, or any of' 
them is hereby enjoined and_ restrained, in 
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connection with the conducting of a job- 
bing business, from doing, attempting to do, 
or inducing others to do the following 
things, or any of them, in the Western 
Washington territory, as hereinabove de- 
fined, or in the Territory of Alaska: 

(1) Sponsor, call, hold or participate in any 
meeting or conference for the purpose of secur- 
ing adherence to, or discussing, agreeing upon’ 
or maintaining prices, terms and conditions of 
sale, amounts to be included in or deducted 
from prices, or allocations of business by job- 
bers, ‘or for the purpose of maintaining or 
furthering any contract, agreement, plan, pro- 
gram or other concerted action to prevent, hin- 
der, or discourage any individual or company 
from engaging in the distribution or sale of any 
grocery product, or for the purpose of maintain- 
ing or furthering any activity prohibited by 
Section III; 

(2) Circulate false rumors or false assertions 
that supplies of any grocery product are scarce 
or limited; 

(3) Circulate or disseminate false or un- 
founded statements to impair, or concerning, 
the credit standing or business reputation of 
any member or prospective member of the 
grocery industry or of any officer or employee 
of such a member or prospective member. © 


V 
[Association to be Dissolved] 

Each of the defendants and each of their 
directors, officers, agents, employees, sub- 
sidiaries and successors and all persons act- 
ing under, through, or for them or any of 
them shall forthwith take such steps as are 
necessary to dissolve and liquidate defend- 
ant Washington Wholesale Grocers Asso- 
ciation. VI 


[Activities Not Prohibited] 


(a) Nothing contained herein shall be 
deemed to affect activities which are other- 
wise lawful within a wholesale sponsored 
voluntary chain, or within a retailer owned 
wholesale group, or within jobber owned or 
controlled retail outlets, and nothing in this 
decree shall be deemed to prohibit a defend- 
ant wholesale sponsored voluntary chain or 
defendant retailer owned wholesale group 
or defendant jobber owned or controlled re- 
tail outlets from engaging in such coopera- 
tive advertising activities as may be 
otherwise lawful. This provision shal] not 
be deemed to pass upon the legality of the 
activities of wholesale sponsored voluntary 
chains, retailer owned wholesale groups, or 
jobber owned or controlled retail outlets, 
nor the legality of cooperative advertising. 


(b) Nothing contained in this decree shall 
apply to the conduct of the individual busi- 
ness of any defendant; nor shall this decree 
prohibit any purchase or sale of grocery 
products by a defendant from or to another 
defendant or ‘from or to another jobber; 
nor shall anything in this decree apply to 
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any agreement or action taken between a 
defendant and any of its subsidiaries, or 
between the subsidiaries of any defendant, 
or between a defendant and its parent cor-: 
poration, or between a defendant corpora- 
tion and any corporation affiliated with it 
through common ownership of a majority 
of the voting stock of both corporatoins, 
or between any such affliated corporations 
of a defendant corporation. 


VII 


[Depariment of Justice to Have Access to 
Records; Reports] 


For the purpose of securing compliance 
with this Decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant. 
Attorney General, and on reasonable notice 
to the defendants mfade to the principal of- 
fice of the defendants, be permitted subject 
to any legally recognized privilege (1) ac- 
cess, during the office hours of the defend- 
ants, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of the defendants, relating 
to any matter contained in this Decree, (2) 
without restraint or interference from the 
defendants to interview officers or em- 
ployees of the defendants, who may have 
counsel present, regarding any such mat- 
ters, and. (3) to require the defendants, on 
such written request, .to submit such reports 
in respect of any such matters as may from 
time to time be reasonably necessary for 
the proper enforcement of this Decree; pro- 
vided, however, that information obtained 
by the means permitted in this paragraph 
shall not be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings for the purpose 
of securing compliance with this Decree in 
which the United States is a party or as 
otherwise required by law. 


VIII 
[Jurisdiction Retained] 


(a) Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 


ties to this Decree to apply to the Court 
at any time for such further orders and di- 
rections as may be necessary or appropriate 
for the construction or carrying out of this 
Decree, for the modification or termination 
of any of the provisions thereof; for the 
enforcement of compliance therewith, and 
for the punishment of violations thereof. 


Court Decisions 


823 


U.S. v. Radio Corp. of America et al. 


[No Implication That Restraint Is 
Warranted] 


_ (b) The above decree is entered without 
implication by the Court that, in. the ab- 


sence of consent by the defendants, the un- 
derlying facts legally warrant judicial 
restraint of the activities enjoined by‘ the 
decree. 


[f 56,231] Opinion of the Attorney General of Texas. 


Opinion No. 0-4786 by Assistant Attorney General Benjamin Woodall, approved by 
Attorney General Gerald C. Mann, addressed to County Attorney, Nueces County, Sep- 


tember 10, 1942. 


An agreement or “understanding” by and between all the banks of a city to make 
certain service charges would constitute a “combination of capital, skill or acts” for the 
purpose of carrying out restrictions in “aids to commerce,” in violation of the Texas 


Anti-Trust Laws. 


[Digest] The question is: Is it in viola- 
tion of the Texas Anti-Trust Laws for all 
the banks within a city to enter into an 
understanding to make service charges for 
the keeping of deposit accounts of depositors 
which accounts fall below a certain minimum 
daily average balance, such service charge 
being upon the number of checks drawn 
above a fixed number, and all rates or 
charges made to be the same in the bank? 

Articles 7426-7447, R. C. S. and 1632-1644, 
Penal Code, apply. 


No case law upon the subject has been 
found, but an opinion appearing in Report 
and Opinions, Attorney General of Texas, 
1916-1918, page 151, is clear and pertinent. 
This opinion pointed out that the banking 
business is an “aid to commerce,” and “that 


the business of banking is within the pro- 
tective inhibitory and penal provisions of 
the anti-trust laws of this State, and that 
banks and bankers are as much bound to 
respect the anti-trust laws as are dealers 
in commodities.” 


We have not found any case in conflict 
with the conclusions announced in the opin- 
ion referred to above, especially on the con- 
trolling point—that the conduct of a bank’s 
agreement or “understanding” by and be- 
tween all the banks of a city to make certain 
charges would constitute a “combination of 
capital, skill or acts” for the purpose of 
carrying out restrictions in “aids to com- 
merce,” in violation of the provisions of 
Ens 7426, R. C. S., and 1632, Penal 

ode. 


[] 56,232] United States v. Radio Corp. of America et al. 


In the District Court of the United States for the District of Delaware. 


No. 793. September 15, 1942. 
On motion to vacate consent decrees. 


Equity 


A consent decree in an anti-trust case may not be vacated upon the sole ground that 


in the opinion of the Department of Justice the decree no longer promotes the public 
interest. The modification or vacation of a consent decree previously entered involves the 
duty of the Court independently to determine that the action is equitable and in the public 
interest. 

Where defendants derived substantial benefit from a consent decree in an anti-trust 
case, such a decree binds the Government as well as defendants, even though it later 
appears that it was inadequate when entered. Defendants are entitled to set up a previously 
entered consent decree as a bar to an attempt by the Government to relitigate the issues 
raised in the suit or to seek additional relief. 

Consent decrees may be set aside for lack of actual consent to the decrees as entered, 
for fraud in their procurement, or for lack of federal jurisdiction. Or the Court may 
modify the decrees upon a showing of a change in circumstances since their entry requiring 
such modification. oi} 

For the United States: Thurman Arnold, Assistant Attorney General, Washington, 
D. C.; Stewart Lynch, U. S. Attorney, Wilmington, Delaware. 
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For defendants: Stephen H. Philbin, New York City, for General Electric Co. and 


International General Electric Co. 


Cravath, De Gersdorff, Swaine & Wood, New York, 


N. Y., for Westinghouse Electric & Mfg. Co. and Westinghouse Electric International 
Co. (Bruce Bromley, Harold Smith, and Benjamin R. Shute, of counsel). Wright, Gordon, 
Zachry, Parlin & Cahill, Borough of Manhattan, N. Y. City, for Radio Corp. of America, 
National Broadcasting Co., Inc., and R. C. A. Communications, Inc. (John T. Cahill, 
Thurlow .M. Gordon, James D. Wise, Joseph V. Heffernan, and Jerrold G. Van Cise, 


of counsel). 
[Summary of Case] 


MARIS, Circuit Judge: The Government 
has moved to vacate the consent decrees 
which were heretofore entered in this suit 
pursuant to formal written stipulations of 
the parties. The motion is based upon the 
sole ground that in the opinion of the De- 
partment of Justice the decrees do not now 
promote the public interest. The motion is 
vigorously opposed by the defendants. It 
presents the question whether a consent de- 
cree may be vacated solely upon the ground 
‘stated and without proof of any change in. 
circumstances since its entry. A subsidiary 
question is whether the decrees conferred 
benefits upon the defendants. If they did, 


the Government concedes that its motion 
must be denied. After full consideration 
I have reached the conclusion that the first 
question must be answered in the negative 
and the second in the affirmative. I shall 
state briefly my reasons for reaching these 
conclusions. 


[Consent Decree Is Judicial Act] 


A consent decree, although based upon an 
agreement of the parties rather than a find- 
ing of facts by the court, is not a mere 
authentication or recording of that agree- 
ment. It is a judicial act (United States v. 
Swift & Co., 286 U. S. 106, 115) and, there- 
fore, involves a determination by the chan- 
cellor that it is equitable and in the public 
interest. The fact that the court may con- 
sider the opinion of the Department of 
Justice to the same effect does not mean 
that the court has abdicated its power, or 
failed to carry out its responsibility, to 
make an independent determination of the 
propriety and equity of the decree proposed 
by the parties. For as the Supreme Court 
pointed out in Appalachian Coals, Inc. v. 
United States, 288 U. S. 344, 377, a suit for 
an injunction under the anti-trust laws is 
governed by the same principles which are 
applicable to suits for equitable relief gen- 
erally. It is fundamental to our form of 
government that in such suits, as in all other 
matters brought before them for judicial 
action, the court must act “in accordance 
with their own convictions, uninfluenced by 
the opinions of any and every other depart- 
ment of the Government.” Irvine v. 


Marshall, 61 U. S. 558, 567. 
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[Modification Requires Determination 
of Public Interest] 


I think it is clear, as Justice Frankfurter 
suggested in his dissenting opinion in 
Chrysler Corporation v. United States, 316 
U. S. —, that the modification or vacation of 
a consent decree previously entered involves 
the same duty of the court independently 
to determine that the action is equitable and 
in the public interest. Accordingly I can- 
not accede to the contention of the Govern- 
ment that the sole basis of the consent 
decree was the Attorney General’s repre- 
sentation to the court that it would provide 
suitable relief concerning the- matters 
charged in the petition, and that conse- 
quently his present representation that it no 
longer serves the public interest requires 
the court, in the absence of some benefit 
to the defendants, to vacate the decree with- 


‘out evidence or agreement. 


[Decree Binds Government as Well as 
Defendants] 


Furthermore I am satisfied that the de- 
fendants derived substantial benefit from 
the consent decrees. It has been held that 
such a decree in an anti-trust case binds the 
Government as well as the defendants 
(United States v. International Harvester Co., 
274 U. S. 693, 703), even though it later 
appears that it was inadequate when entered, 
for the agreement upon which it is based is 
within the power of the Attorney General 
to make and his authority to determine what 
relief will satisfy the requirements of the 
law “includes the power to make erroneous 
decisions as well as correct ones.” Swift 
& Co. v. United States, 276 U. S. 311, 331, 
332. In the present case the Attorney Gen- 
eral determined that certain relief short of 
that prayed for would satisfy the public 
interest and he agreed to the entry of de- 
crees terminating the suit by granting that 
relief. Since these consent decrees are based 
upon an agreement made by the Attorney 
General which is binding upon the Govern- 
ment the defendants are entitled to set them 
up as a bar to any attempt by the Govern- 
ment to relitigate the issues raised in the 
suit or to seek relief with respect thereto 
additional to that given by the consent de- 
crees. Aluminum Co. v. United States, 302 
U. S. 230, 232; United States v. International 
Harvester Co., 274 U. S. 693, 703. This is 
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a very real benefit of which they would be 
deprived were the Government’s motion to 
be granted. 


[Basis for Modification] 


I do not overlook the fact that consent 
decrees may beset aside for lack of actual 
consent to the decrees as entered, for fraud 
in their procurement, or for lack of federal 
jurisdiction. (Swift & Co. v. United States, 
276 U. S. 311, 324.) No such ground for 
vacating them is asserted here, however. 
Likewise I fully recognize the power of this 
court to modify the decrees upon a showing 


of a change in circumstances since their 
entry requiring such modification. United 
States v. Swift & Co., 286 U. S. 106, 114. 
It would seem, however, that such modifica- 
tion must be consistent with the purpose 
of the original decrees and calculated to 
effectuate and not thwart their basic pur- 
pose. United States v. International Harvester 
Co., 274 U. S. 693, 702; Chrysler Corporation 
v. United States, 316 U. S. —. 


[Motion to Vacate Decree Denied] 


The motion to vacate the consent decrees 
heretofore entered Herein is denied. 


[ 56,233] United States v. The Sperry Corp., Sperry Gyroscope Co., Inc., The 
Sperry Gyroscope Co. Ltd., Thomas A. Morgan, Reginald E. Gillmor, Herbert H. Thomp- 
son, Robert B. Lea, S. W. Bedell, and Preston R. Bassett. 


In the United States District Court, Southern District of New York. Civil action 


No. 19-175. September 1, 1942. 


Agreements between American gyroscope companies and Japanese, German, Italian 


and French companies relating to gyroscopic instruments are adjudged unlawful under 
the Federal Anti-Trust Laws, and the American companies are enjoined by consent from 
the further performance of such contracts. 


Defendants are enjoined from entering into or carrying out with the German com- 
pany (a) any general plan to effect the transfer between the parties of any patent rights, 
operative techniques, manufacturing rights, or other information, except with the approval 
of the Court, or (b) any individual agreement to effect any such transfer without notifying 


the Attorney General. 


Entered by U. S. District Judge SAMUEL MANDELBAUM. 
For the United States: Samuel S. Isseks, Special Assistant to the Attorney General, 


and John S. James, Special Attorney. 


For the defendants: Chadbourne, Wallace, Parke & Whiteside. 


Final Judgment 


_ The complainant, United States of Amer- 
ica, having filed its complaint hereon on 


September 1, 1942; all the defendants having. 
appeared and filed their answers to such. 


complaint denying the substantive allega- 
tions thereof; all parties hereto by their 
attorneys herein having severally consented 
to the entry of this final judgment herein 
without trial or adjudication of any issue 
of fact or law herein and without admission 
by any party in respect of any such issue; 

Now therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of all parties 
hereto, it is hereby 


Ordered, adjudged and decreed as 
follows: 
I 
[Jurisdiction] 


That this Court has jurisdiction of the 
subject matter herein and of all of the 
parties hereto; that the complaint states a 
cause of action against each of the defend- 


ants under the Act of Congress of July 2, 
1890, entitled “An Act to Protect Trade 
and Commerce Against Unlawful Restraints 
and Monopolies” and thé acts amendatory 
thereof and supplemental thereto. 


II 
DEFINITIONS 


When used in this decree, the following 
terms have the meanings assigned respec- 
tively to them below: 


Corporations and Associations 


“Sperry Corporation’? means The Sperry Cor- 
poration, a corporation organized and existing 
under the laws of the State of Delaware, and 
having its principal place of business in the 
Borough of Manhattan, City of New York, with- 
in the Southern District of New York. 


“Sperry, Inc.’’ means Sperry Gyroscope Com- 
pany, Inc.; a corporation organized and existing 
under the laws of the State of New York, and 
having its principal place of business in the 
Borough of Brooklyn, City of New York. 


“Sperry, Ltd.’’ means the Sperry Gyroscope 
Company, Limited, a corporation or association 
organized and existing under the laws of the 
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United Kingdom of Great Britain, and having 
its principal place of business in the City of 
London, County of Middlesex, England. 


‘“‘Askania’’ means Askania-Werke-Aktiengesell- 
schaft, a corporation or association organized 
-and existing under the laws of Germany, having 
its principal place of business in Berlin-Friede- 
nau, Germany. 

“Mitsui’’? means Mitsui Bussan Kaisha, Ltd., 
a corporation or association organized and exist- 
ing under the laws of the Empire of Japan, hav- 
ing its principal place of business in Tokio, 
Japan. 


“‘Tokio’’ means Tokio Keiki Seisakusho, Ltd., 
a corporation or association organized and exist- 
ing under the laws of the Empire of Japan, and 
having its principal place of business in Tokio, 
Japan. 

“Tokio Kohku’’ means Tokio Kohku Keiki 
Kabushiki Kaisha, a corporation or association 
organized and existing under the laws of the 
Empire of Japan, and having its principal place 
of business jn Tokio, Japan. 


“La Filotecnica’’ means La Filotecnica, So- 
cieta Anonima, Ing. A. Salmoiraghi, a corpora- 
tion or association organized and existing under 
the laws of the Kingdom of Italy, and having 
its principal place of business in Milan, Italy. 


“L’Appareillage’’ means Societe L’Appareil- 
lage Aeronautique, a corporation or association 
organized and existing under the laws of the 
Republic of France, and having its principal 
place of business in Paris, France. : 

Contracts 


(Wherever an agreement is defined below, 
the definition shall be taken to include all 
amendments, renewals or extensions of the 
particular agreement defined.) 

“Tokio Agreement of 1931’’ means the agree- 


ment between Sperry, Inc., Tokio and Mitsui. 
“Tokio Agreement of January 1934’’ means 


the agreement dated January 6, 1934, between. 


Sperry, Inc., Tokio and Mitsui. 

“Tokio Agreement_of February 1934’’ means 
the agreement dated February 3, 1934, between 
Sperry, Inc., Tokio and Mitsui. 

“Tokio Kohku Agreements’’ means the three 
agreements dated August 25, 1937, each of which 
had the effect of revising one of the three above- 
mentioned Agreements, and of approving and 
ratifying the transfer of the rights and obliga- 
tions of said agreement from Tokio to Tokio 
Kohku. 

“Askania Agreement’’ means the agreement 
dated July 24, 1939, between Sperry, Inc. and 
Askania. 

“La Filotecnica Agreement of 1934’? means 
the agreement dated March 21, 1934, between 
Sperry, Inc. and La Filotecnica. 

“La Filotecnica Agreement of 1937’’ means 
the agreement dated June 22, 1937, between 
Sperry, Inc, and La Filotecnica. 

“La Filotecnica Agreement of 1938’’ means 
the agreement dated July 11, 1938, between 
Sperry, Inc. and La Filoteenica. : 

“L’ Appareillage Agreement’’ means the agree- 
ment dated October 3, 1934, between Sperry, 
Limited and L’Appareillage. 


Products 
“ E ae ta ® ” : 
Gyroscopic instruments” means and in- 
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cludes (1) instruments which indicate the 
bank or tilt angle of an airplane away from 
horizontal about its own longitudinal axis: 
and which also indicate the climb or glide 
angle away from horizontal of the airplane 
about its own latitudinal axis known as 
artificial horizons and sometimes called 
“flight indicators”, “gyro horizors” or “bank 
and climb gyros”; (2) instruments which 
act as indicators of direction for steering 
straight courses and for making course 
changes, and which indicate the amount of 
turn or angular deviation from course in 
azimuth, known as directional gyroscopes; 
(3) instruments which combine the artificial 
horizon and directional gyroscope with auto- 
matic control of the flight and altitude of 
the airplane, known as automatic pilots and 
sometimes called “gyro pilots” or “auto 


pilots.” 
Th: 


[Performance of Certain Contracts Enjotned] 


The Tokio Agreement of 1931, the Tokio 
Agreement of January 1934, the Tokio Agree- 
ment of February 1934, the Tokio Kohku 
Agreements, the Askania Agreement, the 
La Filotecnia Agreement of 1934, the La 
Filotecnia Agreement of 1937, the La 
Filotecnia. Agreement of 1938, and the 
L’Appareillage Agreement, and all other 
contracts, agreements, understandings, ar- 
rangements, plans, or programs of every 
nature whatsoever relating to gyroscopic 
instruments between Sperry Corporation, 
Sperry, .Inc., Sperry, Ltd., and Askania, 
Mitsui, Tokio, Tokio Kohku, La Filotecnia, 
and L’Appareillage, or any of them, or any 
of their subsidiaries, are hereby adjudged 
to be unlawful under the antitrust laws of 
the’ United States; and the defendants, their 
directors, officers, agents, employees, suc- 
cessors, and subsidiaries, and all persons 
acting under, through, or for any of them, 
are hereby individually enjoined and re- 
strained from the further performance of any 
of their provisions; provided, however, that 
this declaration of invalidity and this injunc- 
tion against further performance of said 
agreements shall not affect rights to manu- 
facture, use, sell or to receive or pay 
royalties under existing patents and patent 
applications; provided, further, that Sperry, 
Inc. is hereby enjoined from claiming that 
its rights to manufacture, use, or sell under 
Askania patents and patent applications are 
other than non-exclusive rights. 


IV 


[Transfers of Patents, Rights, or Information 

Between Defendants and Askania * 
Enjoined| 

1. Each of the corporate defendants and 


their directors, officers, agents, employees, 
successors, subsidiaries and the individual 


She all 
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defendants and all persons acting under, 
through, or for them or any of them, be 
and they hereby are enjoined and restrained 
from entering into, abiding by, carrying out, 
or enforcing, directly or indirectly with. 
Askania or any of its successors, sub- 
sidiaries, or affiliates (a) any general plan 
or program to effect the transfer as between 
the parties of any rights under patents or 
future patents, United States or foreign, or 
of necessity operative techniques, manufac- 
turing rights or other rights or information 
except with the prior approval of the court, 
and (b) any individual contract or agree- 
ment not forming a part ofa general plan 
or program, to effect the transfer as between 
the parties of any rights under patents or 
future patents, United States or foreign, or 
necessary operative techniques, manufactur- 
ing rights, designs, or other rights or infor- 
mation without notifying the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division of the 
existence of such individual contract or 
agreement and filing a copy thereof with 
the Attorney General or the Assistant At- 
torney General in charge of the Antitrust” 
Division within thirty days after execution 
of such individual contract or agreement. ~ 
_ 2. The failure of the Attorney General 
of the United States or the Assistant Attor- 
ney General in charge of the Antitrust Divi- 
sion to take any action following receipt 
of any information pursuant to this Section 
IV shall not be construed as an approval of 
the matter and things so filed or informed 
and shall not operate as a bar to any action 
or proceeding, civil or criminal, which may 
later be brought, or be pending, pursuant 
to affy law of the United States based on 
matters or things so filed or informed. 


V 


[Department of Justice to Have Access to 
Records, Interviews and Reports] 


For the purpose of securing compliance 
with this decree, duly authorized representa- 
tives of the Department of Justice shall, on- 
written request of the Attorney General or’ 
the Assistant Attorney General in charge 
of the Antitrust Division and on reasonable 
notice to the defendants, be permitted (1) 
access, during the office hours of the defend- 
ants, to all books, ledgers, accounts, corre- 
spondence, memoranda, and other records 
and documents in the possession or under 
the control of the defendants, relating to 
any matters contained in this decree; (2)- 


' without restraint or interference from the 


defendants, and subject to, any _ legally 
recognized privilege, to interview officers or 
employees of the defendants, who may have 


counsel present, regarding any such matters; 
and (3) the defendants, on such request, 
shall submit such reports in respect of any 
such matters as may from time to time be 
reasonably necessary for the proper enforce- 
ment of this decree: provided, however, that 
information obtained by the means per- 
mitted in this paragraph shall not be 
divulged by any representative of the De- 
partment of Justice to any person other than 


‘a duly authorized representative of the De- 


partment of Justice except in the course of 
securing compliance with this decree or as 
otherwise required by law. 


VI 
[War Production] 


Nothing in this decree shall be construed 
to restrict or prohibit in any way-any action 
taken by any defendant, its successors, 
subsidiaries, officers, or employees in good 
faith and within the fair intendment'of the 
letter of the Attorney General of the United 
States to the General Counsel of the Office 
of Production Management, dated April 29, 
1941 (a copy of which is attached hereto 
as Exhibit Azy.. or with any amendment or 
amplification thereof by the Attorney Gen- 
eral, or in accordance with any arrangement 
of similar character between the Attorney 
General and any National War Agency in 
effect at the time, provided such letter or 
arrangement has not at the time of such 
action been withdrawn or cancelled with re- 
spect thereto, or in compliance with Sec- 
tion 12 of the Act of June 11, 1942 (Public 
Law 603, 77th Congress). 


VII 
[Export Trade] 


This decree shall have no effect with re- 
spect to operations or activities authorized 
or permitted by the Act of Congress of 
April 10, 1918, commonly called the Webb- 
Pomerene Act, or by acts amendatory 
thereto, 


VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


Pei ee a Ss Sr OS EE I Ln ENE EEEEEEEERE ERE 


[Exhibit ‘‘A’’ is reproduced at {| 56,150 in the 
case of U. 8. v, Alba Pharmaceutical Co., Inc., 
et al.J 
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[1 56,234] United States of America v. Washington Wholesale Tobacco & Candy 
Distributors, Inc.; Retail Cigar Dealers Association of Seattle; Washington Tobacco 
Bureau, Inc.; Glaser Bros.; Brewster Cigar Company; L. Marks & Co., Inc.; Sterling 
Tobacco Co., Inc.; Sam Lavroff & Company; Feek Cigar Company; B. & P. Distributors, 
Inc.; Green’s Tobacco Shop; Ben Paris Sporting Goods & Recreation Co., Inc.; Northwest 
Recreation, Inc.; Chris Culmback; Ben F. Hibbard; Solomon G. Spring; James R. Brewster; 
H. D. Bracken; Fred C. Robeson; Louis Marks; Joseph D. Burke; Ben M. Paris; Jay E. 
Dootson; Samuel Lavroff; Lena Feek; Joe Bernbaum; K. G. Leghorn; Robert Eilenberg; 
Jacob Keiter; Maurice Stoffer; John Frear; Dean Efner. 


In the District Court of the United States for the Western District of Washington, 
Northern Division. Civil action No. 570. Dated and filed August 24, 1942. 


Tobacco jobbers and retailers are enjoined by a consent decree from entering into any 
agreement to fix prices (other than an agreement valid under Federal and state laws) for 
tobacco or tobacco products sold in western Washington, to fix mark-ups, to classify 
dealers or distributors for the purpose of discrimination, to fix channels of distribution or 
allocations of business, or to circulate any suggested price list. Defendants are enjoined 
from participating in any meeting or conference for the purpose of agreeing upon prices, 


allocating business, etc., and a defendant association is dissolved. 


Entered by Lioyn L. Brack, D. J. 


For complainant: Francis Biddle, Attorney General; Charles S. Burdell, Special 
Assistant to the Attorney General; ‘Thurman Arnold, Assistant Attorney General; J. 
Charles Dennis, United States Attorney; Robert McFadden and John H. Daly, Special 


Attorneys, Department of Justice. 


* For defendants: 
Wash. 


Final Judgment 


The Complainant, United States of 
America, having filed its complaint herein 
on August 24, 1942, and all parties having 
severally consented to the entry of this final 
decree herein without trial or adjudication 
of any issue of fact or law herein and without 
admission by any party in respect of any 
such issue, 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties signatory 
hereto, it is hereby ; 


Ordered, adjudged and decreed as follows: 


I. 
[Jurisdiction] 


That the Court has jurisdiction in the sub- 
ject matter hereof and of all the parties 
hereto, and that the complaint states a cause 
of action against defendants and each of 
them for violation of Section 1 of the Sher- 
man Act and the acts amendatory thereof, 
and supplemental thereto. 


1 56,234 


Anthony Savage, Wheeler Grey, and Van C. Griffin, all of Seattle, 


ele 
[Definitions] @ 
As used in this decree: 


a. The term ‘‘national manufacturers’’ means 
those companies and individuals which engage 
in one or more of the following activities: cul- 
tivating, growing, processing, handling, pack- 
ing, producing, and manufacturing tobacco and 
tobacco products as hereinafter defined outside 
the State of Washington and which distribute 
and sell such tobacco and tobacco products in 
the State of Washington. 

b. The term ‘‘manufacturers’ representatives’’ 
means those individuals and companies which 
act as representatives or agents in the State of 
Washington for such national manufacturers in 
the distribution and sale of such tobacco and 
tobacco products. The term includes individuals 
and companies acting as brokers and commis- 
sion men in the sale and distribution of such 
products for and on behalf of such manufac- 
turers, 


ce. The term ‘‘wholesalers’’ means those indi- 
viduals and companies engaged in the business 
of stocking, selling, and distributing tobacco 
and tobacco products at wholesale to retailers 
as hereinafter defined. 

d. The term ‘‘desk jobbers’? means those in- 
dividuals engaged in the business of taking 
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orders for tobacco and tobacco products for 
shipment by a national manufacturer direct to 
retailers. : 


e. The term ‘“‘retailers’’ means those com- 
panies and individuals engaged in the business 
of distributing and selling tobacco and tobacco 
products to consumers. 


f. The term ‘‘tobacco products’’ means cigars 
and cigarettes and other tobacco products, 
manufactured in whole or in part from the to- 
bacco plant or leaf, such as pipe tobacco, chew- 
ing tobacco, snuff, and other tobacco products 
so manufactured. 


g. The term ‘‘wholesale prites’’ means the 
prices at which tobacco and tobacco products are 
sold by wholesalers to retailers. 

h. The term ‘‘retail prices’? means the prices 
at which tobacco and tobacco products are sold 
by retailers to consumers. 

i. The term ‘‘Western Washington*Territory”’ 
Means all that part of the State of Washington 
lying west of the Cascade Mountains. 


III. 
[Activities Enjoined] 


Each of the defendants and each of their 
directors, officers, agents, employees, sub- 
sidiaries and successors and all persons act- 
ing or claiming to act under, through, or 
for them, or any of them, is hereby enjoined 
and restrained, in connection with the con- 
ducting of a jobbing or retail business, from 
entering into, adhering to, maintaining or 
furthering any contract, agreement, under- 
standing, plan or program with any other 
defendant, jobber or retailer or a represen- 
tative thereof to do or attempt to do or to 
induce others to do the following things, or 
any of them, in the Western Washington 
Territory, as hereinabove defined: 


a. Determine, fix, maintain or adhere to 
prices for tobacco or any tobacco product sold 
or distributed in the Western Washington Ter- 
ritory in interstate trade and commerce, includ- 
ing any phases of retail trade which may be 
in interstate commerce, except that any retailer 
may agree with any national manufacturer or 
wholesaler, or any wholesaler may agree with 
any retailer or national manufacturer to main- 
tain a sale price on any tobacco or tobacco 
product, in so far as such agreement shall be 
valid under. all applicable federal and state 
laws; 

b. Fix, determine, maintain, make uniform or 
prevent changes in mark-ups or amounts to be 
added to or included in prices for any tobacco 
or tobacco product sold or distributed in the 
Western Washington Territory in interstate 
trade or commerce, including any phases of re- 
tail trade which may be in interstate commerce; 


ce. Classify or designate any individual or 
company as entitled or as not entitled, to pur- 
chase, deal in, or distribute tobacco or any 
tobacco product or as an individual or com- 
pany to be discriminated in favor of or against, 
or to coerce, compel, advise or persuade any 
national manufacturer, distributor or other per- 
son, to refrain from selling or distributing to, 
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or. to discriminate in favor of or against any 
individual or company in the sale or distribu- 
tion of tobacco or any tobacco product; 

d. Fix, determine, designate or maintain 
channels of distribution or allocations of busi- 
ness for any tobacco or any tobacco product; 

e. Circulate, issue, adopt or compile any sug- 
gested price list for tobacco or any tobacco 
product sold or distributed in the Western 
Washington Territory in interstate trade or 
commerce, including any phases of retail trade 
which may be in interstate commerce. 


IV. 


_Each of the defendants and each of their 
directors, officers, agents, employees, sub- 
sidiaries and successors and all persons act- 
ing under, through, or for them, or any of 
them is hereby enjoined and restrained, in 
connection with the conducting of a jobbing 
or retail business, from doing, attempting to 
do, or inducing others, in the Western 
Washington Territory, as hereinabove ‘de- 
fined to sponsor, call, hold or participate in 
any meeting or conference, whether of the 
Washington Wholesale Tobacco & -Candy 
Distributors, Inc., the Retail Cigar Dealers 
Association of Seattle, or otherwise, for the 
purpose of securing adherence to, or dis- 
cussing with a view to agreeing upon, agree- 
ing upon, or maintaining prices, terms and 
conditions of sale, amounts to be included 
in or deducted from prices, or allocations 
of business by jobbers, or retailers, or for 
the purpose of maintaining or furthering any 
contract, agreement, plan, program or other 
concerted action to prevent, hinder, or dis- 
courage any individual or company from 
engaging in the distribution or sale of to- 
bacco or any tobacco product, or for the 
purpose of maintaining or furthering any 
activity prohibited by Section III hereof. 


V. 
[Dissolution Ordered] 


Each of the defendants and each of their 
directors, officers, agents, employees, sub- 
sidiaries and successors and all persons act- 
ing under, through, or for them or any of 
them shall forthwith take such steps as are 
necessary to dissolve and liquidate defend- 
ant Washington Tobacco Bureau, Inc. 


VI. 
[Activities Not Prohibited by Decree] 


a. Nothing contained herein shall be 
deemed to affect activities which are other- 
wise lawful within a wholesale sponsored 
voluntary chain, or within a retailer owned 
group, or within jobber owned or controlled 
retail outlets, and nothing in this decree 
shall be deemed to prohibit a defendant 
wholesale sponsored voluntary chain or de- 
fendant retailer owned wholesale group or, 
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defendant jobber owned or controlled retail 
outlets from engaging in such cooperative 
advertising activities as may be otherwise 
lawful. This provision shall not be deemed 
to pass upon the legality of the activities of 
wholesale sponsored voluntary chains, re- 
tailer owned wholesale groups, or jobber 
owned or controlled retail outlets, nor upon 
the legality of cooperative advertising. 

b. Nothing contained in this decree shall 
apply to the conduct of the individual busi- 
ness of any defendant; nor shall this decree 
prohibit any purchase or sale of tobacco or 
any tobacco products by.a defendant from 
or to another defendant or from or to an- 
other jobber or retailer; nor shall anything 
in this decree apply to any agreement or 
action taken between a defendant and any 
of its subsidiaries, or between the sub- 
sidiaries of any defendant, or between a 
defendant and its parent corporation, or 
between a defendant corporation and. any 
corporation affiliated with it through com- 
mon ownership of a majority of the voting 
stock of both corporations, or between any 
such affiliated corporations of a defendant 
corporation. 


VII. 


[Department of Justice to Have Access 
to Records, Interviews and Reports} 


For the purpose of securing compliance 
with this Decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General, and on reasonable notice 
to the defendants made to the principal office 
of the defendants, be permitted subject to 
any legally recognized privilege (1) access, 
during the office hours of the defendants, to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 


of the defendants, relating to any matter 
contained in this Decree, (2) without re- 
straint or interference from the defendants 
to interview officers or employees of the de- 
fendants, who may have counsel present, 
regarding any such matters, and (3) to re- 
quire the defendants, on such written request, 
to submit such reports in respect of any such 
matters as may from time to time be rea- 
sonably necessary for the proper enforce- 
ment, and only for such proper enforcement, 
of this Decree; provided, however, that in- 
formation obtained by the means permitted 
in this paragraphs shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings for the purpose of securing compli- 
ance with this Decree in which the United 
States is a party or as otherwise required 


by law. 


VIII. 
[Jurisdiction Retained] 


a. Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Decree, 
for the modification or termination of any 
of the provisions thereof; for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


[No Implication That Facts Warrant 
Judicial Restraint] 


b. The above decree is entered without 
implication by the Court that, in the absence 
of consent by the defendants, the underlying 
facts legally warrant judicial restraint of 
the activities enjoined by the decree. - 


[ 56,235] Opinion of Attorney General of North Carolina. 
Addressed to County Agent, Edenton, North Carolina, by Harry McMullan, Attorney 


General, dated August 20, 1942. 


_ _There is held to be considerable danger that an agreement between cotton ginners to 
stick to a definite price for ginning cotton would be held unlawful under the North Carolina 


statutes concerning monopolies and trusts. 


[Question] 


In your letter of August 15, you state that 
it was decided at a meeting of the ginners 
of Chowan County that all ginners in the 
County ought to agree upon a definite price 
for ginning cotton and stick to it. You have 
requested’ my opinion as to whether such 
an agreement, if made and put into effect, 
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would constitute a violation of the laws of 
this State dealing with monopolies and re- 
straint of trade. 


[Statutes and Authorities] 


% In C. S., Section 2559, it is stated that 
every contract, combination in the form 
of trust or otherwise, or conspiracy in re- 


ee 
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straint of trade or commerce in the State 
of North Carolina is hereby declared to be 
illegal.” A violation of the section is made 
a criminal offense. 

In C. S., Section 2560, it-is also provided 
that “any act, contract, combination in the 
form of trust, or conspiracy in restraint of 
trade or commerce which violates the prin- 


ciples of the common law is hereby declared _ 


to be in violation of the preceding section 
of this chapter.” Therefore, a combination 
in restraint of trade which would have been 
illegal at common law constitutes a criminal 
offense in North Carolina by virtue of this 
section. 

In 36 AMERICAN JURISPRUDENCE, 
page 487, Section 7, it is stated that “The 
authorities are unanimous in holding unlaw- 
ful all agreements and combinations, in 
whatever form or name, by and between 
manufacturers or dealers for the purpose of 
controlling the prices of commodities by re- 
stricting or monopolizing the supply thereof, 


or distribution, or by expressly agreeing to 
maintain specific prices.” ‘ 

In the case of State v. Craft, 168 N. C. 208, 
an agreement of milk dealers in New Han- 
over County, fixing prices of milk, was held 
to be an illegal combination in restraint of 
trade in violation of the common law, as 
well as of our statute against monopolies 
and combinations in restraint of trade. In 
an opinion to Mr. John W. Caffey, dated 
February 5, 1938, the Attorney General ruled 
that an agreement of dry cleaners in a given 
area for the purpose of maintaining a price 
level for services in that area would be 
illegal. 


[Agreement Probably Unlawful] 


In view of the authorities discussed above, 
there is considerable danger that an agree- 
ment of the type mentioned in your letter 
would be held unlawful. Therefore, I would 
advise against any such agreement being 
made by the cotton ginners in Chowan 
County. 


by limiting production, by restricting sales 


[ 56,236] United States v. Schmidt Lithograph Co. et al. 


In the District Court of the United States for the Southern District of California, 
Central Division. Civil action No. 2424 BH. Filed September 14, 1942. 


Lithographing companies are enjoined by consent decree from conspiring to fix prices, 
allocate business, fix sales quotas, exchange or adopt price lists, maintain a reporting 
system whereby information as to sales or prices are reported, add to the cost of the 
lithographic product the cost of art work or plates, require that the title to or possession 
of art work or plates be retained by the lithographer when any part of the cost is charged 
to the customer, prevent any person from engaging in the business of manufacturing or 
distributing lithographic products, persuade any person to refrain from dealing with any 
manufacturer or distributor, or collect or disclose to competitors information as to sales, 
shipments, inventories, costs, prices, bids, information as to transactions with named or 
identified customers, or any other information which can readily be used for any’ plan 
for fixing prices or allocating business. Defendants are also enjoined from participating 
in any meeting for the purpose of fixing prices, from exerting pressure on competitors 
to adhere to prices or quotas, from influencing any lithographer in the free acceptance 
or rejection of orders or establishment of prices, and from disseminating information so 
as to disclose to competitors transactions with others or sales to named or identified 
customers, 

Entered by Ben Harrison, U. S. District Judge. 

For complainant: Thurman Arnold, Assistant Attorney General; James E. Harring- 
ton, Special Assistant to the Attorney General; Leo V. Silverstein, U. S. Attorney; Homer 
H. Bell, Special Attorney. 


For defendants: Jesse H. Steinhart, by John J. Goldberg, for H. S. Crocker Co., Inc., 
S. S. Kauffman, W. E. Steege, C. V. Ore, Wallace Martin. Brobeck, Phleger & Harrison, 
by Theodore R. Meyer, for Fibreboard Products, Inc., Vincent C. Hobbs. Chickering & 
Gregory, by Donald Y. Lamont, and Gibson, Dunn & Crutcher, by Norman S. Sterry, 
for Schmidt Lithograph Co., Honolulu Lithograph Co., Lts., C. R. Schmidt, George D. 
Taylor, E. H. Lenz. Sloss & Turner, by Richard L. Sloss, for Independent Lithograph 
Co., R. L. Goldman. Philip S. Ehrlich for L. A. Miller Label Co., Stecher-Traung 
Lithograph Corp., Olsen Bros., Inc., L. A. Miller, Louis J. Drago, Leo P. Blank, Phil B. 
Pyke, Byron Carter. Charles S. Wheeler, Jr. for Muirson Label Co., Inc., Charles F. 
Wright. Van Cise, Robinson & Charlton, by John W. Preston and Kenneth W. Robinson, 
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for Rocky Mountain Banknote Co. Tum Suden & Tum Suden, by Peter Tum: Suden, for 


Louis Roesch Co., Louis Roesch, William E. Weisgerber. 


Heller, Ehrman, White & 


McAuliffe, by Lloyd W. Dinkelspiel, for Schwabacher-Frey Co., F. A. Farnum, C. M. Doan. 
Horowitz & McCloskey, by Fred Horowitz, for Simpson & Doeller Co., E. D. Carlisle. 
George W. Downing, Jr., for Stamps-Pingree-Spieler, P. W. Stamps, N. F. Spieler. 
McCutcheon, Olney, Mannon & Greene, by George Harnagel, Jr., for United States 
Printing & Lithograph Co., United States Printing & Lithograph Co. of California, 
H. B. Wood. Robert M. Searls for Granville L. Beedle, Norman G. Stodick, Herschel 


S. Lund, R. W. Fenton, A. A. Patterson. 
Spokane Lithograph Co. 


Hindman & Davis by E. Eugene Davis, for 
E. A. Miller and Gibson, Dunn & Crutcher, by Norman S. 


Sterry, for Western Lithograph Co., Neuner Printing and Lithograph Co., George W. 


Hall, and Russell E. Burkett. 
Final Judgment : 


The complainant, United States of Amer- 
ica, having filed its Complaint herein on 
September 14, 1942; and all parties hereto, 
by their respective attorneys herein, have 
severally consented to the entry of this 
Final Decree herein without trial and with- 
out admission by any party in respect of 
any issue; 

Now, therefore, before any testimony has 
been taken herein, and upon consent of all 
parties hereto, it is hereby 


Ordered, adjudged, and decreed as 
follows: 
le 
[Jurisdiction] 


That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto; that the Complaint states a cause 
of action against the defendants under the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 


lies,” and the acts amendatory thereof and 
supplemental thereto. 


II. 
[Definitions] 
For the purpose of this Decree: 


1. The term ‘‘lithography’’ shall be deemed to 
refer to the art or process of making an impres- 
sion, as of a picture or of printed matter, often 
in color, reproduced from a smooth, flat, porous 
surface of stone or other material on which the 
design has been laid down by the use of grease 
and water in such a way that when the whole 
surface is inked, only certain parts as desired 
will take the ink or print. 

2. The term ‘‘lithographic products’’ shall be 
deemed to refer to all those lithographed arti- 
cles and products classified as ‘‘advertising’’ 
and ‘“‘labels’’ and to printed labels manufac- 
tured, distributed, and offered for sale by man- 
ufacturers of lithographs and printers of labels. 


III. 
[Activities Enjoined] 


Defendants, their directors, officers, agents, 
and employees, and their successors and 
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all persons acting under, through, or for 
them or any of them, be and they hereby 
are perpetually enjoined and restrained from 
agreeing, combining, or conspiring among 
themselves or with others: 


1. To fix, determine, maintain, or adhere to 
prices, price differentials, terms and conditions 
of sale, or amounts to be included in or deducted 
from the prices charged or quoted for litho- 
graphic products or any of them. 


2. To allocate or divide business, markets, 
customers, orders, sales or territories for any 
lithographic product, or to refrain from com- 
peting in any territory or market or for the 
business of any customer or group or class of 
customers. 


3.. To fix, determine, designate or maintain 
sales or distribution quotas for lithographic 
products or to permit any party to sell without 
competition in any territory or market or to 
any customer or class of customers. 


4. To exchange with any lithographer, or to 
publish or adopt price lists or other written 
matter pertaining to the computation of prices 
for the sale of lithographic products. 

5. To establish or maintain any kind of de- 
pository or reporting system whereby informa- 
tion or data as to sales, contemplated or 
consummated, of any lithographer is reported 
or made available to any other lithographer; or 
whereby the prices being charged or to be 
charged by any lithographer are reported to 
any other lithographer. 

6. To organize, form, or conduct any associa- 
tion, group, or agency, or to employ or engage 
any person to effectuate the acts and practices 
prohibited by this Decree. 


7. To add to the cost of the lithographic 
product the cost of art work, engravings, or 
plates. ? 

8. To require that the title or the exclusive 
possession of art work, engravings, or plates be 
retained by the lithographer when all or any 
part of the cost thereof is charged to the cus- 
tomer. 

9. To prevent or hinder any individual, firm, 
or corporation from engaging in the business of 
manufacturing or distributing Mthographic 
products or to coerce, compel, advise or per- 
suade any person to refrain from dealing with 
any manufacturer or distributor of lithographic 
products. 

10. To collect, compile, disseminate or dis- 
close to competitors: 

(a) information or data as to the sales, orders, 
shipments, deliveries, inventories, costs, prices, 
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pricing formulae; or 

(b) bids of any lithographer, or information 
or data as to sales, quotations or transactions 
with named or identified customers; or 

. (ce) any other information or data; 


which can readily be used as a basis for the « 


continuance or establishment of any plan, pro- 
gram, or arrangement for fixing prices, or for 
the allocation of business, customers, or trade 
areas by competitors 
industry. 


IV. 


The defendants, their directors, officers, 
agents, and employees, their successors, 
and all persons acting under, through, or 
for defendants or their successors, or any 
of them, be and they hereby are individually 
and perpetually enjoined and restrained 
from engaging in any of the following 
specific acts and practices: 


1. Sponsoring, calling, holding, or partici- 
pating in any meeting or conference held for 
the purpose of fixing, establishing, maintaining, 
or securing adherence to prices, price differ- 
entials, discounts, terms, and conditions of sale, 
amounts to be included in or deducted from 
the prices charged for lithographic products, 
quotas, or allocations of business, or for the 
purpose of preventing or hindering, any indi- 
vidual, firm or corporation from engaging in 
the business. of manufacturing or distributing 
lithographic products; 

2. Exerting pressure by acts, suggestion, or 
otherwise, upon one or more competitors to 
maintain, or adhere to prices, price differen- 
tials, discounts, terms and conditions of sale, 
allocations of business, quotas, or amounts to 
be deducted from or included in the prices 
charged or quoted for lithographic products, 
provided this section IV-2 shall not prohibit 
bargaining negotiations between a purchaser 
and a seller, which are otherwise lawful and 
are not part of a plan or program or arrange- 
ment otherwise prohibited by this Judgment; 

3. Restricting, coercing, persuading, or in- 
fluencing any lithographer in the free accept- 
ance or rejection of orders or in the free and 
untrammeled individual establishment of prices 
for lithographic products in the conduct of his 
own business; 

4. Distributing or disseminating information 
or statistics so as to disclose to competitors data 
as to transactions with, or bids or quotations 
submitted to others, or as to sales to named 
or identified customers. 


V 


[Relations not Affected and Conduct 
not Prohibited] 


Except as specifically provided in para- 
graph IV, subparagraphs 2,°3, and 4, of 
this Decree, nothing contained herein shall 

_be deemed to affect relations, which are 
otherwise lawful, between a defendant, its 
directors, officers, employees, principals, 
agents, or subsidiaries, or between sub- 
sidiaries of a defendant, where such rela- 
tions do not involve any agreements, 
combinations, or conspiracies enjoined in 
this Decree with any other defendant, its 


in the lithographic: 


directors, officers, employees, or agents. 
Nothing in this Decree shall be deemed to 
prohibit the lawful conduct of any defend- 
ant, its directors, officers, employees, prin- 
cipals, or agents with respect to the lawful 
operation of its business. 


WAG 
[Cooperation for War Production] 


Nothing in this Decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers, or employees in good 
faith and within the fair intendment of the 
letter of the Attorney General of the United 
States to the General Counsel of the Of- 
fice of Production Management, dated April 
29, 1941, (a copy of which is attached hereto 
as Exhibit “A” [reported at $1151 and 
omitted here]), or within any amendment or 
amplification thereof by the Attorney Gen- 
eral, or in accordance with any arrangerfient 
of similar character between the Attorney 
General and any National Defense Agency 
in effect at the time, provided such letter or 
arrangement has not at the time of such 
action been withdrawn or cancelled with 
respect thereto. 


VII. 


[Department of Justice to Have Access 
to Records, Interviews and Reports] 


For the purpose of securing compliance 
with this Decree, and for no other pur- 


pose, duly authorized representatives of the 
Department of Justice shall, on written 
request of the Attorney General or an Assist- 
ant Attorney General, and on reasonable 
notice to the defendants made to the prin- 
cipal office of the defendants, be permitted, 


' subject to any legally recognized privilege, 


(1) access, during the office hours of the 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda, and _ other 
records and documents in the possession or 
under the coritrol of the defendants, relating 
to any matter contained in this Decree, 
(2) without restraint or interference from 
the defendants to interview officers or em- 
ployees of the defendants, who may have 
counsel present, regarding any such matters, 
and (3) to require the defendants, on such 
written request, to submit such reports in 
respect of any such matters as may from 
time to time be reasonably necessary for 
the proper enforcement of this Decree; pro- 
vided, however, that information obtained 
by the means permitted in this paragraph 
shall not be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings for the purpose 
of securing compliance with this Decree in 
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which the United States is a party or as 
otherwise required by law. 
VIII. 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
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to this Decree to apply to the Court at any 
time for such further orders and directions 
as may bé necessary or appropriate for the 
construction or carrying out of this Decree, 
for the modification or termination of any 
of the provisions thereof; for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


[f 56,237] H. B. Hinton, George Bambrick, J. B. Brandt, Charles J. Mackie, Glenn 


Murdock, Ferdinand Sandness, 


P. J. Barton, Jack Curtis, Leroy Chenowith, Walter 


Weaver, O. Tanner, O. H. Brown, Newton Canon, Wm. Scholtens, Roy Reavis, Arthur 


Hertel, Harry Ansama, 


Jack Ansama, J. W. Beecroft, Henry Boye, Willis Koogler, 


Leo Lyster, Lyle Lyster, Lawrence Noel, Garth Phillips, Carl Pyrtz, W. A, Pyrtz, Andy 
Toppi, Charles Pilton, Charles Marks, Clyde Chase and Pacific Coast Fishermen’s Union, 
its officers and members, v. Columbia River Packers Association, Inc., a corporation. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


October 20, 1942. 


No. 9456. 


Upon appeal from the District Court of the United States for the District of Oregon. 


Claude McColloch, District Judge. 


A union of fishermen is not exempt from the provisions of the anti-trust laws by 
reason of the statutes authorizing fishermen’s cooperatives. 


It is a violation of the Sherman Act when members of a fishermen’s union, by their 
combination, acquire the power to fix the prices of fish and control production, which 
deprives consumers of the advantages which accrue to them from free competition in 


the market. 


For appellant: 


For appellee: 
Oregon. 


Ben Anderson of Portland, Oregon. 
Jay Bowerman of Portland, Oregon, and Ralph E. Moody of Salem, 


Before GARRECHT, HANEY and STEPHENS, Circuit Judges. 


Haney, Circuit Judge: We have before 
us for a second consideration a decree of 
injunction issued under the anti-trust laws. 

Appellee is an Oregon corporation en- 
gaged in the business of purchasing, 
processing, canning, merchandising and dis- 
tributing fish and other products. It is 
engaged in interstate commerce. In carry- 
ing on its business it purchases: fish and 
other products of the Pacific Ocean from 
producers, many of whom are members of 
the Pacific Coast Fishermen’s Union, here- 
after called the Union. 

Prior to. April 29, 1939, appellee was able 
to and did purchase its requirements from 
fishermen, and the Union demanded that 
appellee enter into a contract with it, 
whereby appellee would promise to pur- 
chase no fish from anyone except a member 
of the Union. Appellee refused to sign the 
contract, whereupon the Union induced all 
fishermen in the area near Reedsport, Ore- 
gon, to refrain from selling appellee any 
fish caught in the waters in that area. The 
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price to be paid for fish was fixed by agree- 
ment of the Union and the various dealers, 
and there was no disagreement between 
appellee and the Union over the price to be 
paid for the fish appellee sought to buy. 

The record discloses that at the time of 
trial, from 90% to 100% of the fishermen 
operating along the coast of Oregon, Wash- 
ington and Alaska were members of the 
Union and the Union controlled the pro- 
duction of fish so much that appellee could 
not operate its business in Oregon and 
Washington unless it entered into the con- 
tract with the Union. From these facts 
the court below concluded that appellants 
had violated the Sherman Anti-trust Act, 
and enjoined them from interfering with 
appellee’s business. 

On appeal, this court reversed the decree 
of the court below on the ground that the 
Norris-La Guardia Act was applicable, and 
had not been complied with. 117 F. (2d) 
310. The judgment of this court was then 
reversed on the ground that there was not 
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involved a “labor dispute” within the mean- 
ing of the Norris-La Guardia Act because 
the controversy related “solely to the sale 
of fish” and not to “wages or hours, or other 
terms and conditions of employment”. 315 
U.S. 143. The cause was remanded to this 
court’ for further consideration. Three 
questions. are now argued, 


[Union Not Exempt from Anti-Trust Laws 
as Cooperative] 


First. Is the Union exempt from the 
provisions of the anti-trust laws by reason 
of the statutes authorizing-fishermen’s co- 
operatives’ (15 USCA §§ 521, 522)? With- 
out going into detail, we believe United 
States v. Borden Co., 308 U. S. 188, 203-206, 
which answers the question in the negative 
with respect to the similar Capper-Volstead 
Act, is applicable, and that the answer to 
the instant question must also be in the 
negative. 


[Union Is Subject to Anti-Trust Laws] 


Second. Do the anti-trust laws apply to 
the Union? Appellants contend that the 
anti-trust laws do not prevent employees 
from entering into agreements regarding 
sale of their services, and rely on Apex 
Hosiery Co. v. Leader, 310 U. S. 469. The 
difficulty with this contention is that appel- 


lants were not selling services, but were 
attempting the “sale of fish”. Columbia 
River Co. v. Hinton, 315 U. S. 143, 147. Ap- 
pellants are not, therefore, excluded from 
the provisions of the Sherman Act, but are 
in the same position as sellers of articles 
generally. 


[Act Held Violated] 


Third. Was the Sherman Act violated? 
Appellants, by their combination, have ac- 
quired the power to fix the prices of fish 
and control the production thereof which 
deprives consumers of the advantages which 
accrue to them from free competition in 
the market. That, we understand, is a vio- 
lation of the Sherman Act.- Apex Hosiery 
Co. v. Leader, supra, 497-498. See also: 
United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, 218. 


[Questions Not Raised Below Not 
Considered] 


Upon oral argument questions were 
argued which the record does not disclose 
to have been raised in the court below, and 
which are not argued in either brief. Under 
these circumstances, we decline to consider 
them. 

[Injunction Affirmed] 


Affirmed, 


[7 56,238] Allyn R. Cline v. The Insurance Exchange of Houston. 


Texas Supreme Court. 
From Harris County, First District. 


No. 7933. October 28, 1942. 


A rule of an insurance exchange that members must not engage in the mortgage 
loan business, and must not represent insurancé companies which employ nonmembers 
as soliciting agents, does not violate the Texas Anti-Trust Laws, as it does not attempt 
to fix the cost of insurance, and as members do not obligate themselves not to enter 
the mortgage loan business or not to represent companies which do not plant with the 
exchange. They may choose to remain members of the exchange and comply with its 
rules, or withdraw from the exchange and sell insurance along with the loan business 
free from interference by the rules of the exchange. 


For plaintiff: Elledge & Elledge, Houston, Texas. 
For defendant: Wood, Morrow, Gresham & McCorquodale, and M. S. McCorquodale, 


Houston, Texas. 


[Question] 


Joun H. Suarp, Associate Justice: This 
case presents the question of whether a 
rule adopted by The Insurance Exchange 
of Houston, defining the eligibility of its 
members, violates the anti-trust statutes of 
Texas, Articles 7426, 7427, 7428, and 7437, 
Revised Civil Statutes of Texas. 


[History of Case] 


Allyn R. Cline, an insurance agent, filed 
this suit against The Insurance Exchange 


of Houston, an incorporated association of 
insurance agents, and certain individual 
agents, for damages in the sum of $20,000.00 
and for an injunction, alleging that the 
In-and-out Rule adopted by the Exchange, 
which provided that no member of the Ex- 
change might represent an insurance com- 
pany which had as its agent a nonmember 
of the Exchange, was a violation of the 
anti-trust law, and constituted a combina- 
tion to injure him and other nonmembers 
of the Exchange. A nonsuit was.taken as 
to the individual insurance agents sued. ‘At 
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the conclusion of the evidence the trial 
court, upon motion of the Exchange, dis- 
missed the jury and rendered judgment for 
the Exchange. The judgment of the trial 


court was affirmed by the Court of Civil’ 


Appeals, 154 S. W. (2d) 491. Because of 
the importance of the question presented, a 
writ of error was granted. 

For a more detailed statement of the 
pleadings and contentions of the parties, 
we refer to the opinion of the Court of 
Civil Appeals. 


[Facts of Case] 


Petitioner conducts a real estate mortgage 
business in Houston, and also solicits and 
writes various kinds of insurance, other than 
life insurance. Respondent is an incorpo- 
rated trade association, composed of local 
recording insurance agents who devote their 
full time to soliciting and writing fire, cas- 
ualty, and surety insurance. Life insurance 
is not involved in this case in any way. 
At the time of the trial there were about 
200 insurance agents in Houston, of which 
142 were members of the Insurance Ex- 
change and approximately 60 were not; and 
there were about 100 insurance companies 
doing business in Houston. Some of the 
larger agencies, writing all forms of insur- 
ance, were not members. Neither the 
insurance companies nor their general 
agents are members of the Exchange. Peti- 
tioner is not now, and has never been, a 
member. He entered the insurance business 
early in 1936, and was licensed by the Insur- 
ance Commission before the In-and-out 
Rule was submitted to the Exchange for 
adoption, and about six weeks before such 
rule became effective. In so far as the rule 
was concerned, petitioner could have be- 
come a member of the Exchange at any 
time after he was licensed by the Insurance 
Commission, and prior to April 1, 1936, 


when the rule became effective, regardless © 


of his connection with the mortgage loan 
business, and could have remained a mem- 
ber thereafter. He therefore had six weeks 
in which to decide whether he would be- 
come a member of the Exchange; during 
which time he could have obtained “plants” 
from insurance companies, and the eligibil- 
ity of agents representing those companies 
would not have been affected in any way if 
their companies had “planted” with Cline 
prior to April 1, 1936. 


[“In-and-Out” Rule] 


The In-and-out Rule is Section 2, Article 
V, of the constitution of the Exchange, and, 
CpyrSnE unnecessary portions, reads as fol- 
Ows: 


_ “Section 2. 
membership: 
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Those who are ineligible to 


“In furtherance of the objects and purposes 
hereinbefore stated, it is deemed advisable to 
declare ineligible to membership in this Ex- 
change: 

“‘(a) Those who are the agents of any fire, 
casualty or surety insurance company, includ- 
ing ‘Underwriters’ of same, who, or whose 
General Agent or Manager, has an agent within 
the membership jurisdiction of this Exchange, 
appointed after April 1, 1936, who is not a 
member of this Exchange. 

‘‘(b) Those who are the agents of any fire, 
casualty or surety insurance company, includ- 
ing ‘Underwriters’ of same, which is a member 
of a group or fleet of companies under the 
management or control of another company or 
manager, who, or whose general agent or man- 
ager, has an agent or agents within the mem- 
bership jurisdiction of this Exchange, appointed 
after April 1, 1936, who is not a member of this 
Exchange * * * 

* * x * * 

“(f) Those who accept from or place fire, 
casualty, surety, or allied lines of insurance 
business with agents within the membership 
jurisdiction, who are not members of this 
Exchange. : =i . 

“(g) Any agency owned wholly or in part, 
controlled by or affiliated with a mortgage, 
loan, bank or trust company or other finance 
concern or rea] estate building or sales concern. 
This paragraph shall not apply to those who 
were members of this Exchange prior to April 
4,,419362% 


The effect of the rule is to divide the 
approximately 200 insurance agents into 
two groups, members of the Exchange and 
nonmembers. Subsections (a) and (b) 
prohibit>a member from representing an 
insurance company which employs a non- 
member as a soliciting agent within the 
membership jurisdiction of the Exchange. 
Subsection (f) prohibits a member from 
accepting from or giving business to non- 
members,—that is, from joining with a 
nonmember in writing a policy and dividing 
the commission earned between them. Sub- 
section (g) prohibits a member from en- 
gaging in the loan, mortgage, bank or trust 
business. ; 

Some of the trade practices objectionable 
to the Exchange, ane which it attempts to 
prevent by the adoption of the In-and-out 
Rule are summarized by the respondent as 
follows: 


““(1) Coercion of premiums is made illegal 
and against public policy by the insurance laws 
of Texas. See Article 5062a, Sec’ 5, R. S. 1925. 


““(2) If the term of the loan are made more 
favorable by the lender as an inducement to get 
the insurance business of the borrower, such 
amounts to rebating, is illegal, and is prohibited 
by Article 5053, R. S. 1925, which forbids rebat- 
ing of premiums. 


““(3) The necessities of the borrower and the 
importance of getting a loan greatly over- 
shadow the importance to him of whether his 


insurance business is placed with the agent and 
carrier he prefers. 
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“(4) A mortgage concern gets large numbers 
of copies of policies with the expiration dates 
thereon, and if the mortgage concern is con- 
trolled by an insurance agent, such -agent can 
‘use this information to raid the business of his 
comnpetitors. Expiration dates of policies are 
the ‘life blood’ of an insurance agency and 
constitute one of its most valuable assets. 

““(5) Operation of a mortgage loan concern 
and an insurance agency together tends to 
increase the evil of over-insurance.”’ 


The dominant purpose of the In-and-out 
Rule is to prevent any one engaged in the 
mortgage, loan, banking, or finance business 
from selling, fire, casualty, or indemnity 
insurance. The practice of writing such 
insurance as a side line by such concerns is 
condemned by Section 5 of Article 5062a, 
Vernon’s Annotated Civil Statutes. 


[Petitioner’s. Contentions] 


Petitioner complains that the rule pre- 
vented him from getting contracts of 
agency to represent a number of insurance 
companies, some of which pay excess rates 
to their agents; because the rule compels 
insurance companies and their general 
agents to choose whether they will select as 
their soliciting agents persons who are 
members of the Exchange or those who are 
not members. It is plain that if the rule 
is adhered to, a company may not employ 
both members and nonmembers as its so- 
liciting agents. Petitioner alleged that if 
it had not been for the rule he would have 
been appointed soliciting agent for several 
companies, but that they refused to “plant” 
with him because he was not a member of 
the Exchange. In the insurance business 
the terms “plant” and “planted” mean that 
a local agent is authorized to solicit busi- 
ness and to countersign policies for a com- 
pany. As we understand it, many of the 100 
insurance companies doing business in 
Houston do not plant with members of the 
Exchange, but plant with nonmembers,— 
that is, plat outside the Exchange. Peti- 
tioner at the time of trial represented eight 
such companies, at least one of which paid 
him excess commissions. 

Petitioner contends that the In-and-out 
Rule violates Article 7426, because (1) it 
lesserfs competition in the insurance busi- 
ness, by preventing nonmembers from en- 
gaging in the insurance business; and (2) 
because it increases the cost of insurance 
to the public, by giving the Exchange such 
control over the business that it can force 
the companies to pay higher commissions; 
and the amount of commissions paid is an 
important factor which is taken into ac- 
count by the Insurance Commission in 
fixing maximum insurance premiums. He 
further contends that the rule constitutes a 
conspiracy in restraint of trade, prohibited 


by Article 7428; that such rule is arbitrary, 
unreasonable, and discriminatory, because 
it does not apply to members who became 
such prior to April 1, 1936, when the rule 
became effective; and that it constitutes an 
agreement not to engage in the mortgage, 
loan, bank or trust business, in violation of 
Section 7 of Article 7426. 


[Statutes Involved] 


Articles 7426 and 7428, in so far as here 
pertinent, read as follows: 


“Art. 7426. A ‘trust’ is a combination of capi- 
tal, skill or acts of two or more persons, firms, 
corporations or associations of persons, or 
either two or more of them for either, any or 
all of the following purposes: 

“1. To create * * * or carry out restrictions 
* * * in the free pursuit of any business 
authorized or permitted by the laws of this 
State. 

“2. To fix, maintain, increase or reduce * * * 
the cost of insurance * * *, 

“3. To prevent or lessen competition in * * * 
the business of insurance * * * 

“4, To fix or maintain any standard or figure 
whereby the * * * cost * * * of insurance * * * 
shall be in any manner affected * * *. 

“5. * * * to preclude a free and unrestricted 
competition among themselves or others in the 

* * business of insurance * * *, 
* * * * * 

“7. To abstain from engaging in or continu- 
ing business * * * within the State of Texas, or 
any portion thereof.’’ 

“Art. 7428. Either or any of the following 
acts shall constitute a conspiracy in restraint of 
trade: 

“1. Where any two or more persons, firms, 
corporations or associations cf persons, who are 
engaged in buying or selling any article of 
merchandise, produce or any commodity enter 
into an agreement or understanding to refuse 
to buy from or sell to any person, firm, cor- 
poration or association of persons, any article 
of merchandise, produce, or commodity.” 


[Some Members May Engage in Mortgage 
Loan Business and Some May Not] 


Petitioner may not be heard to complain 
that the rule is arbitrary, unreasonable, and 
discriminating because it does not apply to 
members joining the Exchange prior to 
April 1, 1936. He is not a member of the 
Exchange, and is not seeking to become 
one by this suit. Therefore he is not in- 
jured by the fact that some members may 
engage in the mortgage loan business and 
others may not. The rule when adopted 
was not made retroactive. As above stated, 
petitioner had the privilege of becoming a 
member prior to April 1, 1936, and had he 
done so he could have remained a member 
and continued his mortgage business. 


[Rule Does Not Violate Anti-Trust Statutes] 


In charging conspiracy to violate the anti- 
trust laws, petitioner does not contend that 
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the insurance companies, or their general 
agents, or the officers and other members 
of the Exchange, joined in the conspiracy; 
and he seeks damages and an injunction 
against the Exchange only. As originally 
filed, petitioner’s petition made certain indi- 
vidual mmebers of the Exchange parties to 
the suit, but during the trial he dismissed 
all defendants save and except the Ex- 
change. Counsel: for petitioner stated to 
the court, as shown by this record, that 
there had not been sufficient evidence pro- 
duced to go to the jury on the issue of 
the existence of a. conspiracy, or any act 
growing out of a conspiracy, on the part 
of the defendants. In ‘view of the admis- 
sions made, the question for this Court to 
decide is reduced to the point whether the 
rule here under consideration per se violates 
_the anti-trust statutes. 

The rule on its face does not violate the 
anti-trust statutes. We are unable to com- 
prehend how the rule can “prevent or lessen 
competition” or “preclude a free and un- 
restricted competition” among the members 
and nonmembers of the Exchange in the 
solicitation of insurance. It does not inter- 
fere with the employing by insurance com- 
panies of as many soliciting agents as they 
wish, nor with the making of their policies 
available to all who wish to purchase them. 
The Exchange is a voluntary association, 
and those who wish to comply with the 
rules and regulations of same may become 
members thereof. Insurance companies are 
not members of the Exchange, and they 
are not bound by the rule under consider- 
ation. They may employ or tender employ- 
ment to any licensed agent in the State, 
and those accepting appointments may so- 
licit in Houston ‘free from interference by 
members of the Exchange, in so far as the 
rule is concerned. The rule merely pro- 
hibits a member from accepting an appoint- 
ment from a company planting outside the 
Exchange, and compels a member to choose 
whether he will refuse to accept such ap- 
pointment and remain in the Exchange, or 
whether he will accept such appointment 
and withdraw from the Exchange; which he 
is free to do without punishment or penalty. 

A voluntary association has the power to 
enact rules governing the admission of 
members and prescribing certain qualifica- 
tions for membership; and such rules will 
be enforced, unless they are against good 
morals or violate the laws of the State. 
St. Louis S. W. Ry. Co. v. Thompson, 102 
Tex. 89, 113 S. W. 144, 19 Am. Cas. 1250; 
Sheehan v. Levy (Com. App.), 238 S. W. 
900; Harris v. Thomas (Civ. App.) 217 S. W. 
1068, 1077; Manning v. San Antonio Club, 
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63 Tex. 166, 51 Amer. Repts. 639; Brown 
v. Harris County Medical Assn. (Civ. App.), 
194 S. W. 1179. Such an association has 
the right, by all legitimate and legal means, 
to promote its aims and purposes and ad- 
vance the best interests of its members. If 
the members of such an association, with- 
out malice or evil intent, adopt certain rules 
to serve some legitimate purpose of their 
own, they can enforce same, so long as no 
definite legal right of others is violated. 
Harris v. Thomas, supra; Delz v. Winfree, 
80 Tex. 400, 16 S. W. 111, 26 Amer. St. 
Repts. 755, Id. 6 Tex. Civ. App. 11, 25 S. W. 
50; Booker & Kinnaird v. Louisville Board 
of Fire Underwriters et al., 188 Ky. 771, 224 
S. W. 451, 21 A. L. R. 531; Gregg v. Massa- 
chusetts Medical Society, 111 Mass. 185, 15 
Amer. Repts. 24. 

The rule itself does not attempt to “fix, 
maintain, increase or reduce” the cost of 
insurance. It does not even remotely refer 
to commissions. It is true that_the rule 
does prohibit a member of the Exchange 
from “engaging or continuing” in the mort- 
gage loan business, if he became a member 
after April 1, 1936; but this restriction ap- 
plies only to members, and not to petitioner. 
However, we. do not believe that the rule 
comes under'the condemnation of Section 
7 of Article 7426. Members of the Ex- 
change do not obligate themselves in any 
way that they will not enter the mortgage, 
loan, or banking business, or that they will 
not represent companies which do not plant 
with members of the Exchange. There is no 
contract or agreement to that effect. They 
may choose to remain members of the Ex- 
change and comply with its rules, or to 
withdraw from the Exchange and sell insur- 
ance along with the loan business free from 
interference by the rules of the Exchange. 

The evidence introduced on the trial fails 
to show any violation of the law on the part 
of the Exchange. To hold that the Ex- 
change or its members, by virtue of the rule, 
could or might violate the anti-trust laws, 
would be based upon mere conjecture. This 
Court will not assume that the Exchange 
and its members will adopt methods for the 
carrying on of its or their business in clear 
violation of the anti-trust laws. State v. 
Standard Oil Co., 130 Tex. 313, 107 S. W. 
(2d) 550, 557; Nevels v. Harris, 129 Tex. 
ate 197, 102 S. W. (2d) 1046, 109 A. L. R:; 

We have carefully considered this record, 
and we find no evidence that would justify 
this Court to reverse the judgments of the 
lower courts. Therefore the judgments of 
the trial court and of the Court of Civil 
Appeals are affirmed. 
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United States Circuit Court of Appeals, Eighth Circuit. No. . 
fueatcrciber 2 We pp ig ircui o. 12,204; November Term, 


Appeal from the District Court of the United States for the Eastern District of. 
Arkansas. 


In a civil suit under the anti-trust laws, the complaint must do more than plead merely 
conclusions of law, setting forth in the words of the statute, a conspiracy to establish a 
monopoly in interstate trade. However, the Courts recognize the difficulty in actions of 
this. character, inherent in-the nature of the case, in setting forth in precise detail the 
acts constituting the alleged violations of the anti-trust laws. 


In a civil suit under the anti-trust laws, it is held to be the character and not the 
extent of the control which the law denounces. The amount of interstate commerce or 
trade involved is not material. 


_ ‘The Court does not decide whether Section 3 of the Robinson-Patman Price Dis- 
crimination Act, on which the third count of the complaint is based, is part of the anti-trust 
laws within the meaning of Section 7 of the Sherman Act, giving the right of action 
nes damages in a civil suit, as the question raised is not necessary to the decision of 

e case. 


The Court cites duthority holding that Section 3 of the Robinson-Patman Act is not 
unconstitutional because it is too indefinite and uncertain in its definition of unreasonable 
prices to be enforcible either as a criminal or a penal statute, but the Court does not 
decide the question as it is not necessary to the decision of the case. 


In a civil suit under the anti-trust laws, brought by an incorporated association as 
assignee of several thousand individual claims, failure of the complaint to allege specific 
damage should be corrected by leave to amend, requiring that the damage be stated 
with respect to each claim, the damage to each assignor to be computed upon actual, 
od not upon average prices received, and that the basis of computing the damage be 
shown. 

The issue as to whether the damage*claimed had been sustained as a proximate 
result of defendants’ unlawful acts should be decided upon the evidence after hearing, and 
not upon the bare allegations of the pleadings. 
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Mr. Cameron C. McCann (Messrs. Morrison and Sims, Mr. James H. Morrison, 
and Mr. Edward R. Schowalter were with him on the brief) for appellant. 

Mr. Russell V. Rogers, Jr., and Mr. S. Lasker Ehrman (Mr. Grover T. Owens, Mr. 
E. L. McHaney, Jr., Messrs. Owens, Ehrman and McHaney, Mr. William H. Clark, Jr., 
Messrs. Clark, White and Rogers, Mr. J. W. House, Jr., Messrs. House, Moses and 
Holmes, Messrs. Monroe and Lehman, Mr. Carruthers Ewing, and Messrs. Frost and 
Jacobs were with them on the brief) for appellees. ; 


Before SANBORN, WooprouGH and Ruivpicx, Circuit Judges. 


[Appeal from Dismissal of Complaint] 


Rippicx, Circuit Judge: This is an appeal 
from a judgment dismissing a complaint in 
an action brought under §7 of the Sherman 
Act to recover threefold damages for al- 
leged violations of the Act as amended (15 
U. S.C. A. §§1, 15), on the ground that 
the complaint fails to state a claim against 
the appellees upon which relief may be 


granted. 
[Facts of Case] 


The complaint as amended and as am- 
plified by bills of particulars filed in response 


to motions on the part of the appellees may 
be summarized. The appellant is a non- 
profit co-operative corporation organized 
under the laws of Louisiana, composed of 
all the growers of strawberries in that state, 
more than 8,000 in number, who ship straw- 
berries in interstate commerce. It is the 
marketing agency for its members, and by 
its constitution and by-laws it is authorized 
to protect its members “by every legal 
means in the bringing of class actions or 
of individual members or by the corporation 
itself for and on behalf of the member...”, 
and its board of directors is given “the 
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power to protect and represent legally or 
in the courts every member of said organi- 
zation jn the bringing of class actions, or 
individual actions, or in the bringing of an 
action for or on behalf of all the members of 
said organization, either by assignment oral 
or written, assigning whatever right said 
members may have or‘otherwise.” 

_At a meeting of the union in Hammond, 
Louisiana, held on March 3, 1939, each and 
every member of thé union orally assigned 
to the appellant the causes of action here 
involved, and authorized the appellant in 
its name to bring the present suit to re- 
cover on the causes of action assigned. The 
oral assignments in question were accom- 
plished by the unanimous passage at a meet- 
ing of the union, all members being present, 
of a resolution to that effect. 

Of the appellees, the Great Atlantic and 
‘Pacific Tea Company of America, Inc., the 
Kroger Grocery and Baking Company, Inc., 
and Safeway Stores, Inc., are the owners 
and operators of chains of food stores, in- 
cluding more than 20,000 retail stores in 
more than thirty-five states. The other ap- 
pellees are the buying Subsidiaries of one 
or the other of the appellees mentioned. 


The appellees in the years 1937-1938 pur- 
chased approximately twenty-five percent of 
the strawberries produced by the members 
of the appellant. union and, in the years 
mentioned, entered into a conspiracy with 
the object and intent of stifling competition 
in and’ monopolizing retail distribution of 
strawberries and other food products through- 
out the United States. In the prosecution of 
this conspiracy the appellees, through their 
retail stores throughout the United States, 
sold strawberries of appellant’s members as 
“loss leaders”, that is, at prices at retail 
less than cost, with the intention and result 
of enabling them to dictate the price paid 
by them for Louisiana strawberries and also 
the price to the ultimate consumer, and to 
force out of business other retail dealers in 
competition with appellees’:stores. The re- 
sult of this concerted action upon the part 
of appellees was to drive out of appellant’s 
strawberry market other purchasers of straw- 
berries who were unable to meet the unfair 
and unlawful prices below cost at which 
appellees sold the strawberries in their retail 
stores in competition with such other pur- 
chasers; and thus to destroy competition in 
trade. in strawberries and to create a monop- 
oly in the strawberry market for the benefit 
of the appellees. This concerted action of 
the appellees resulted in the depreciation 
of prices in the Louisiana strawberry mar- 
ket, in the limitation of competition in 
Louisiana’ strawberries in interstate com- 
merce, and in the establishment of a monop- 
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olistic control over interstate commerce in 
Louisiana strawberries in the hands of the 
appellees. 


This illegal combination and its operation 
by the appellees depreciated the average 
price of strawberries shipped during 1937 in 
interstate commerce by appellant’s members 
from $2.40 per crate to $1.57 per crate, 
causing a loss to the members in that year 
on 2,502,400 crates of strawberries shipped 
in interstate commerce in the sum of $2,076,992. 
In 1938 appellant’s members shipped ih in- 
terstate commerce 1,840,000 crates of straw- 
berries for which they received an average 
price of $1.97 per crate, when, but for the 
conspiracy alleged, the appellant’s members 
would have received an average price of 
$2.35 per crate, entailing a total loss to the 
‘members of the union of $699,200. Judgment 


was asked for three times the sum of the 


damages stated above, or $8,328,576, with 


‘interest, costs, and attorneys’ fees. 


[Form of Complaint and 
Gravamen of Charge} 


In form the complaint was in three counts: 
the first charging violations by the appellees 
of §§ 1 and 2 of the Sherman Act (15 U. S. 
C. A. §§ 1, 2); the second, violations of § 2 
of the Clayton Act (15 U. S. C. A. §13); 
and the third, violations of § 3 of the Robin- 
son-Patman Act (15 U. S. C. A. §13 (a)). 
But this subdivision of the complaint into 
counts was more a matter of form than of 
substance, the violation of a separate section 
of the national anti-trust laws being charged 
in each count upon the same. facts. Taking 
the complaint in its entirety, the gravamen 
of appellant’s charge is that appellees, buy- 
ers of Louisiana strawberries, agreed with 
each other to control the price of berries 
by driving out of the market competing pur- 
chasers. This alleged conspiracy was made 
effective by selling to the consumer at retail 
prices. either below cost or at prices so low 
as to eliminate competitors of appellees in 
the retail market, thus compelling other 
distributors of berries at wholesale who 
were buyers of Louisiana strawberries in 
interstate commerce for sale to competing 
retailers, to retire from the Louisiana market 
or to purchase only at the depreciated price 
fixed by the appellees; and by these actions 
the members of the appellant union sus- 
tained the damages claimed. 


[Grounds of Dismissal] 


In sustaining the motion to dismiss, the 
district judge did not pass upon the question 
of whether the appellant had sufficiently al- 
leged violations of the controlling acts of 
Congress nor decide whether the assign- 
ments of the membets of the union to the 
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appellant were valid under the Louisiana 
law. But assuming that the complaint was 
sufficient to charge the acts prohibited and 
that the assignments to appellant were valid, 
he was of the opinion that the complaint 
should be dismissed on two grounds: (1) 
because appellant had not “... alleged facts 
showing damage to the business or prop- 
erty of its assignors in an amount susceptible 
of expression in figures, proximately result- 
ing from the alleged illegal acts”; and (2) 
because “. . . the necessary causal relation- 
ship between the alleged violations of the 
statutes and the alleged damages to plain- 
tiff’s assignors, does not appear.” For the 
reasons stated the district judge was of the 
opinion that appellant had “failed to state 
a cause of action upon which relief can be 
granted it”; that ‘‘the defects pointed out are 
inherent and basic and go to the heart of the 
complaint”; and “that nothing would be 
gained by deferring longer its dismissal.” 
Accordingly the complaint was dismissed 
without leave to amend, and this action of 
the court presents the real issue here. 


[Allegations of Ultimate Facts] 


To sustain the court below the appellees 
contend that the appellant has pleaded merely 
conclusions of law, setting forth in the words 
of the statute, a conspiracy among the ap- 
pellees to establish a monopoly in interstate 
trade in strawberries, and that the complaint 
is barren of allegations concerning the acts 
of appellees constituting the alleged viola- 
tions of law. It is conceded that more than 
this is required of the pleader in a civil 
action under the statute in question, but the 
complaint here is not so deficient in its 
allegations of ultimate facts as to justify 
its dismissal without leave to amend. The 
courts have always recognized the difficulty 
in actions of the character here, inherent 
in the nature of the case, in setting forth 
in precise detail the acts constituting the 
alleged violations of the anti-trust laws. 
Loewe v. Lawlor, 208 U. S. 274, 20 Sup. Ct. 
301, 52 L. Ed. 458; Swift & Co. v. United 
States, 196 U. S. 375, 395, 396, 25 Sup. Ct. 
276, 279, 49 L. Ed. 518; Buckeye Powder Co. 
v. E. U. du Pont de Nemours, 196 Fed. 514. 
And since the adoption of the Rules of 
Civil Procedure, the cases require of the 
pleader only a plain and simple statement 


_ of his case in conformity to Rule 8 (a). It 


is.not necessary to set out in detail the 
acts complained of nor the circumstances 
from which the pleader draws his conclu- 
sions that violations of the acts of Congress 
have occurred and the pleader has been 
damaged. C. E. Stevens Co. v. Foster & 
Kleiser Co., 311 U. S. 252, 61 Sup. Ct. 210, 85 


L. Ed. 173; Hicks v. Bekins Moving and 
Storage Co., 9 Cir., 87 F. (2d) 583; Stewart- 
Warner Corp. v. Staley, 42 F. Supp. 140; 
Luebke Co. v. Monhardt, 37 F. Supp. 13; Metz- 
ger v. Breeze Corp., 37 F. Supp. 693; Ken- 
tucky-Tennessee P. & L. Co. v. Nashville Coal 
Co., 37 F. Supp. 728. 


[Extent of Control and Amount of Interstate 
Commerce Involved Immaterial] 


The complaint here charges an agreement 
or combination among appellees to control 
prices in interstate commerce in Louisiana 
strawberries, and thus to eliminate competi- 
tion in interstate commerce. Such agree- 
ments are in direct violation of the Sherman 
Act. United States v. Univis Lens Co., 316 
U. S. 241, 62 Sup. Ct. 1088, 86 L. Ed. 998; 
United States v. Masonite Corp., 316 U. S. 
265, 62 Sup. Ct. 1070, 86 L. Ed. 1006. Acts 
in themselves lawful considered alone, if a 
part of a plan for controlling prices to 
eliminate competition in interstate commerce, 
are unlawful. United States v. Socony Vac- 
uum Oil Co., 310 U. S. 150, 60 Sup. Ct. 811, 
84 L. Ed. 1129; Ethyl Gasoline Corp. v. Umted 
States, 309 U.S. 436, 60 Sup. Ct. 618, 84 
L. Ed. 852. It is the character and not the 
extent of the control which the law de- 
nounces. The amount of interstate commerce 
or trade involved is not material. Umited 
States v. Socony Vacuum Oil Co., supra. Here 
the complaint charges a combination among 
appellees to control prices and to destroy 
competition in interstate trade in Louisiana 
strawberries, and that appellees’ acts pur- 
suant to the agreement among them resulted 
in damage to appellant’s assignors in their 
business. 


[Questions under Robinson-Patman Act] 


Appellees also argue that § 3 of the Robin- 
son-Patman Act (15 U. S. C. A. §13 (a)), 
on which the third count of the complaint 
is based, is a criminal act and not a part of 
the anti-trust laws within the meaning of 
§7 of the Sherman Act, giving the right of 
action for damages in a civil suit. And 
they contend that the section in question 
is unconstitutional because it is too indefinite 
and uncertain in its definition of unreason- 
able prices to be enforceable either as a 
criminal or a penal statute, There is author- 
ity to the contrary. Midland Oil Co. wv. 
Southern Refining Co., 41 F. Supp. 436; Ken- 
tucky-Tennessee P. & L. Co. v. Nashville Coal 
Co., supra. But the question raised is not 
necessary to the decision of this case, and 
we do not decide it. The acts charged as 
violations of the Robinson-Patman Act in 
count three of the complaint were the same 
as those charged as violations of the Sher- 
man and the Clayton Acts in counts one 
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and two. Appellant’s cayse of action remains 
even if appellees’ argument here is correct. 


[Allegation of Damages]. 


With respect to the first of the grounds 

assigned by the court for dismissal, the 
district judge said: 
“It will be noted that the plaintiff sues for no 
damage to itself, and bases its right to main- 
tain the suit solely upon the 8,795 assignments. 
Therefore, the plaintiff is suing as assignee on 
8,795 separate, individual claims. Now, had 
any one of the assignors brought suit against 
the defendant in his own name and upon his 
own claim, it would, of course, have been neces- 
sary that he allege damage to his business or 
property proximately resulting from the alleged 
unlawful acts of the defendants and in some 
amount susceptible of expression in figures; and 
the fact that he assigns the claim to another 
party cannot change this rule in the least.” 


With this statement of the district judge 
we are in full accord, but the defect in the 
complaint there pointed out extended only 
to the amount of damages sustained by each 
of appellant’s assignors. It could, and should 
have been corrected by requiring this damage 
to be stated with respect to each of them, 
the damage to each assignor to be computed 
upon actual, and not upon average prices 
received, and the basis of computing the 
damage to be shown. The court had pre- 
viously required the appellant, in ruling upon 
appellees’ motion for a bill of particulars, 
to give the names and addresses of each of 
the assignors, but had declined to act upon 
appellees’ request for a statement of the 
amount of damage received by each as- 
signor. The reason advanced by the court 
for this action was that the latter question 
should more properly be decided upon a 
motion to dismiss. We think the contrary 
of this proposition is correct and, therefore, 
that this action upon the part of the court, 
instead of justifying an order of dismissal 
without leave to amend in this respect, re- 
quired that the leave to amend be granted. 


[Causal Relationship Between Violations 
and Damages] 


Nor can we agree with the position of 
the district judge upon the second ground 
for dismissal. After stating the substance of 
the complaint, the district judge said of it: 
“We do not think that the plaintiff has 
here stated facts which logically lead to the 
conclusion that the damage claimed proxi- 
mately resulted from the alleged unlawful 
acts on the part of the defendants. We 
do not think that the plaintiff has alleged 
facts showing an effective monopoly, that 
is, a monopoly sufficiently effective to bring 
about the alleged damage to plaintiffs as- 
signors.” The court took judicial notice that 
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there was no monopoly in the retail food 
business in the United States and concluded 
that the allegations of the complaint, that 
a monopoly in strawberries by reason of 
appellees’ acts was created and was effective 
to damage the appellant, could not be ac- 
cepted as true “even upon a motion to dis- 
miss.” The district judge was unable to 
believe the.allegations of the complaint, that 
all of the strawberry growers in Louisiana 
who shipped strawberries in interstate com-. 
merce were members of the appellant union, 
or that all of them had assigned their claims 
to the appellant. He thought that the price 
of Louisiana strawberries in 1937 and 1938 
might as well have been controlled by over- 
production or by competition with berries 
from other states, and noted as an important. 
circumstance the failure of the complaint to 
explain the difference in the number of cars 
shipped by the Louisiana growers in 1937 
and -1938. 


[Conclusions May Be Drawn After 
Evidence Is In] 


It may be that the conclusions drawn by 
the district judge will prove correct when 
the evidence is in, but they are of a character 
usually to be drawn from the evidence after 
a hearing and not from the bare allegations 
of the pleadings, One of the issues which 
appellant in this case sought to submit to 
the test of proof, was whether damage 
claimed had been sustained as the proximate 
result of the unlawful acts of the appellees 
charged in the complaint. Usually conclu- 
sions of this character rest upon inferences 


‘from facts within the exclusive province of 


the jury, and cannot be drawn until the evi- 
dence is in. Story Parchment Co. v. Pater- 
son Parchment Paper Co., 282 U. S. 555,.560, 
51 Sup. Ct. 248, 75 L. Ed. 544. 


[Plaintiff Is Entitled to Attempt to 
Prove Allegations] 


This court frequently has commented upon 
the considerations which should govern in 
ruling upon a motion to dismiss a complaint 
for insufficiency of statement. It is unneces- 
sary to repeat here what the court has said 
on many occasions, particularly in the case 
of Leimer v. State Mutual Life Assurance Co., 
8 Cir., 108 F. (2d) 302, in which reference 
is made to many of the pertinent decisions 
of this court. It is enough to observe, as 
was done in the Leimer case, that no matter 
how improbable it may be that the plaintiff 
can establish the allegations of its complaint, 


-it is, nevertheless, entitled to the opportunity 


to make the attempt. The opinion of the 
district judge, in advance of a hearing, as to 
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the impossibility of proof of a cause of 
action fairly stated, is not decisive of the 
rights of the parties. And see Sparks v. 
England, 8 Cir., 113 F, (2d) 579, 581. 


[Validity of Assignments and 
Jurisdiction of Court] 


The district court did not pass upon-the 
validity of the appellant’s assignments under 
Louisiana law and we do not decide the 
question. It is to be observed that the 
jurisdiction of the district court in this case 
does not depend upon the amount in con- 
troversy. The validity of the various as- 
signments, more than 8,000 in number, may, 
and doubtless will, turn: upon the evidence 
offered in respect to each of them. And the 
jurisdiction of the district court will remain 
though the evidence fails to sustain the valid- 
ity of all of the assignments. For this 


reason the decision of this question may 
properly be deferred until the trial of the 
case upon its merits, or until the reception 
of evidence concerning the assignments. 


[Appellant to Be Permitted to 
Amend Complaint] 


We think the court erred in dismissing 
the complaint without leave to the appellant 
to amend. Accordingly the judgment is 
reversed, and the case is remanded with 
directions to the district court to grant the 
appellant a reasonable time in which to 
amend the complaint by setting out the 
amount of the damage claimed to have been 
received by each of the appellant’s assignors 
and the basis upon which the amount was 
computed, and for further proceedings in 
conformity with this opinion, — 


[ 56,240] ‘ United States of America v. French Bauer, Incorporated; The Kroger 


Grocery and Baking 


Company; The J. H. Fielman Dairy Company; The Hyde Park 


Dairy Company; The Matthews-Frechtling Dairy Company; The Mutual Bottle Exchange 
Company. Inc.; The J. Weber Dairy Company; Forrest J. Bahl; Walter E. M. Fielman; 
William F. Funke; L. J. Huerkamp; William Lincer; Robert Schiering; Theodore A. 
Spaeth; Elmer D. Townsend; John M. Uth; John H. Weber. 


In the District Court of the United States for the Southern District of Ohio, Western 
Division. No. 6058 (criminal). September 8, 1942. 


Ruling on motion to quash. 


An indictment charging a milk price fixing conspiracy in violation of the Sherman 
Anti-Trust Act is quashed where it appears that the milk involved has reached the state 
of its destination, is commingled with the mass of goods within the state, and is not moving 
or intended ‘to move in interstate commerce, and there is no allegation of any fact or act 


which directly or substantially affects interstate commerce, 


Before H. Cuurcu Foro, D. J. 


For the United States: Daniel B. Britt, Thos. H. Daly, Special Assistants to the 
Attorney General; Calvin Crawford, U. S. Attorney; Richard D. Kearney, Walker Smith, 


Special Attorneys. 


For defendants: Edward J. Tracy; James H. Cleveland; Robert N. Gorman; Nichols, 
Wood, Marx & Ginter; Frost & Jacobs; all of Cincinnati, Ohio. 


THe Court (Orally at conclusion of 
arguments): I hesitate to dispose of this 
case without giving it more study than op- 
portunity has afforded me up to this time, 
but my mind is pretty well made up about 
it and I don’t think studying it further would 
result in any change in my conclusions. It 
would be more satisfactory to me to write 
an opinion, but I feel that my conclusions 
can be stated at this time with sufficient clar- 
ity. 

The indictment charges a price fixing 
conspiracy in reference to fluid milk and 
milk products. The indictment shows that’ 
approximately 50% of this milk is shipped 
into the Cincinnati area from other states, 
Indiana and Kentucky, and that 50% of it 


is. Ohio milk, and when it reaches the 
handlers in Cincinnati the out-of-state milk 
and the state milk is commingled and: de- 
livered to retailers and consumers, all of 
whom are within the state. 

According to all the authorities with which 
I am familiar, when a commodity, intended 
for consumption entirely within the state, 
reaches the state of its destination and is 
commingled with the mass of goods within 
the state, its interstate journey is ended and 
it then loses its identity as a commodity 
moving in commerce between the states. 
The conspiracy charged in this indictment 
is directed to the fixing of prices upon fluid 
milk which is not moving or intended to 
move in interstate commerce. The authori- 
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ties teach that the Sherman Act may reach 
such a conspiracy, but only if the acts 
charged are such as directly and substantial- 
ly affect the commerce in the commodity 
between the states. 2 


We have had a variety of Congressional 
Acts in recent years which deal with similar 
situations. The discussion of them in the 
Darby case is very interesting. Chief Justice 
Stone in that opinion points out that under 
the power granted by the commerce clause 
of the Constitution Congress may by ap- 
propriate legislation regulate intrastate 
activities. When? Where they have a sub- 
stantial effect on interstate commerce. As 
an example, he refers to the National Labor 
Relations Act and other acts. He points out 
that Congress has sometimes left it to the 
courts and in other instances to administra- 
tive agencies to determine whether the in- 
trastate activities have the prohibited effect 
on commerce between the states. As an 
example of a case where Congress has left 
this determination to the courts, he points 


to the Sherman Act. When the Government 
invokes jurisdiction of the court to deter- 
mine whether a particular conspiracy or 
particular acts alleged to constitute a con- 
spiracy are reached by the Sherman Act I 
think it clear that facts must be alleged, 
which, if established by proof, would bring 


the acts complained of within the scope 


or reach of the Sherman Act. As I read 
this indictment it does not allege any fact 
or any act which directly or substantially 
affected interstate commerce or the avowed 
intention, purpose or necessary effect of 
which was the accomplishment of that re- 
sult. So far as we are informed by this 
indictment, if there be any effect upon inter- 
state commerce it may be so remote as to 
be of no real or substantial consequence 
whatever. Doubtless the omission of an al- 
legation that interstate commerce was di- 
rectly and substantially affected in this 
case is due to the fact that the Milk Market- 
ing Orders of the Secretary of Agriculture 
made pursuant to the Agricultural Market- 
ing Agreement.Act of 1937 were effective in 
this territory during the period covered by 
the indictment and protected interstate‘com- 


metcé in fluid milk from what might other- 
wise have been the effect of a uniform and 
arbitraty level of retail prices. Be that as 
it may, the fact remains that there is no 
allegation of any direct or substantial -ef- 
fect on interstate commerce as the result 
of the alleged intrastate price-fixing con- 
spiracy. I do not understand the authori- 
ties to hold that a mere charge that there 
was an intrastate combination directed to 
the fixing of prices in an intrastate market 
is alone sufficient to bring such a conspiracy 


‘within the reach of the Sherman Act. 


My view is, gentlemen, that the motion 
to quash should be sustained. Of course, 
appropriate exceptions are allowed. 

Mr. Kerr: Could I make one suggestion, 
Judge Ford? 
THE Court: Yes. 


Mr. Kerr: I wish you would recapitulate 
one point we had in our discussion—I think 
you have but I want you to cover it again 
—where you said as a matter of interpreta- 
tion of the Sherman Act it is necessary 
on intrastate conspiracy to have a direct 
and substantial burden alleged in our in- 
dictment. 

THE Court: Yes, sir. That is my inter- 
pretation of the Sherman Act; that is my 
interpretation of the law in order to bring 
a charge within the Sherman Act. 

Mr. Kerr: Yes, sir. 

_THE Court: My idea of the law is that in 
view of the authorities which hold that an 
intrastate conspiracy is not within the Sher- 
man Act unless it directly and substantially 
affects interstate commerce, it is necessary 
in an indictment or in a civil pleading seek- 
ing relief under the Sherman Act that not 
merely conclusions but factual allegations 
be made which are sufficient to show direct 
and substantial impact upon interstate com- 
merce. Does that clarify it sufficiently for 
your 

Mr Ker&: As a matter of law. 


Tue Court: As a matter of law, yes, sir. 
Gentlemen, 1 have given you my views. 
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pute bie ae H. K. Jarrett, doing business as Jarrett Paint & Glass Co. v. Pittsburgh 


In the United States Circuit C ifth Circui 
Mee Te tone s Circuit Court of Appeals for the Fifth Circuit. 


Appeal from the District’Court of the United States for the Middle District of Georgia. 


_ The Robinson-Patman Price Discrimination Act prohibits receipt or payment of com- 
missions or discounts in lieu thereof in sales transactions except for services rendered, and 
a manufacturer and dealer who agreed, prior to the enactment of the law, upon payment 
of certain commissions by the manufacturer to the dealer, were no longer bound by the 
agreement, after the enactment of the law. 


__,A complaint by a dealer charging that a manufacturer opened a branch store in his 
city and sold merchandise for less than it had previously been sold in that city and at 
lower prices than the plaintiff dealer could afford to sell it, driving him out of business, 
does not allege a cause of action under Section 2 of the Clayton Act as amended. It is 
not alleged that the prices at which sales were made to the dealer were cut as to others, 
or that prices in the city were cut below those made for other like markets, that there 
was a refusal to sell to the plaintiff dealer at dealers’ prices, or that there was any intent 


No. 10285. 


or any éffect to monopolize the business. 


Before SIBLEY, HUTCHESON, and Hoimes, Circuit Judges. 
For appellant: Robert L. Anderson, Macon, Ga. 
For appellee: William A. Fuller, Atlanta, Ga. 


[Facts of Case] 


SrBtEy, Circuit Judge: Pittsburgh Plate 
Glass Company sued H. K. Jarrett on a 
note, with interest-at 7% from its date. 
Liability for interest was denied, and a 
counter-claim was made for damages for 
breach of a contract that Jarrett should be 
sole dealer in Macon, Ga., for the products 
of Pittsburgh, and the damages were asked 
to be tripled because of a breach of the 
federal anti-trust laws. A motion to dismiss 
the counter-claim and one for summary judg- 
ment on the other pleadings were decided in 
favor of Pittsburgh, and Jarrett appeals. 


The counter-claim is based on a printed 
form contract dated Jan. 8, 1930, by which 
Jarrett agreed that as distributor for Pitts- 
burgh Proof products he would maintain 
an adequate stock to serve the requirements 
of his trade, would aggressively push their 
sale, and take advantage of the Company’s 
advertising and make other cooperative ef- 
forts. The,Company agreed that at the end 
of every twelve months period in which the 
dealer had bought at the Company’s printed 
prices, with dealer’s discounts, and paid for 
a total amount of $10,000 but less than 
$15,000, it would set up on its books profits 
for the dealer of 74%4% on one group of 
‘products and 10% on another group; and it 
was agreed that the Company might termi- 
nate the agreement at any time should the 
dealer fail to comply with the terms of sale 
or to cooperate fully. Added in writing at 
the end are these words: “The Company 
agrees to confine the sale of Proof Products 
to the above dealer for Macon, Ga.” It 


is alleged that Jarrett complied with his 
contract. but on March 1, 1941, Pittsburgh 
Plate Glass Company over his protest 
opened a branch store in Macon, Ga., and 
began itself to sell Proof Products at prices 
less than Jarrett could profitably sell them, 
to the damage of his business $5,000, and 
causing a loss to him in the value of goods 
on hand of $800. These damages are also 
sought to be trebled by allegations noted 
hereafter. 


[Robinson-Patman Act Prohibits Com- 
missions Except for Services] 


It is argued that since this contract was 
indefinite as to its duration, it was only at 
the will of the parties; or that it was termi- 
nable after reasonable notice; or at the end 
of each twelve month period. On the other 
hand it is argued that it was intended to 
last so long as the respective parties con- 
tinued to buy and sell Proof Products and 
Jarrett complied with the terms of sale and 
cooperated, failure to do which was the 
sole reason for which the contract could be 
terminated by Pittsburgh. It is also argued 
that Jarrett was not bound to buy any 


amount of goods, and the contract was uni- 
lateral and not binding on either from the 
beginning. We find it unnecessary to decide 
these contentions, because the Robinson- 
Patman Amendment of the Clayton Anti-trust 
Act, 15 U.S. C. A. Sect. 13(c), became law 
on June 19, 1936, 49 Stats. p. 1527. It pro- 
hibited receipt or payment of. commissions 
or discounts in lieu thereof in sales trans- 
actions except for services rendered. Jarrett 
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was not rendering service .o Pittsburgh, but’ 


was buying its goods and reselling them 
as his own. It is conceded that after this 
Amendment the agreed percentage rebates 
could not lawfully be paid, and were not 
paid. Pittsburgh’s promise to pay them 
could not be performed. If Jarrett was 
previously bound to buy such goods as his 
trade required, he was no longer so bound, 
because Pittsburgh could not perform one 
of its principal promises. The contract was 
not severable. Jarrett was to buy in con- 
sideration of two promises: first that he be 
credited with the percentage rebates, and 
second that he be sole dealer for Macon. 
He could not be made to continue to buy 
if part of the consideration for his obligation 
was withdrawn. Further buying therefore 
became optional with him, and since he was 
not bound on his part, neither was Pitts- 
burgh. Pepsi-Cola Company v. Wright, 187 
Ga. 723. The parties could have agreed to 
continue their relationship with the rebates 
eliminated, but no such agreement is alleged. 
The bare fact that Pittsburgh continued to 
sell to Jarrett as before for several years 
is not enough to show a binding agreement 
of that sort. We hold that when Pittsburgh 
decided in 1941 to operate a branch store in 
Macon it violated no contract with Jarrett. 


[No Cause of Action under Sec. 2 
of Clayton Act] 


A cause of action for triple damages is 
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also asserted under the Clayton Act as 
amended, 49 Stats. p. 1526, in that Pitts- 
burgh was engaged in interstate commerce 
and in its branch store it offered to the 
public its products in competition with Jar- 
rett, and sold them for less than they had 
previously been sold in Macon and at less 
prices than Jarrett as dealer could afford 


to sell them, driving him out of business.. 


It is not clear that Pittsburgh, in putting in 
a stock of goods and retailing them locally, 
would be engaged in interstate commerce, 
but assuming that to be true, we see no 
breach of the law in what is alleged. It is 
not alleged that the prices at which sales 
were made to Jarrett were cut as to others, 
or that prices in Macon were cut below 
those made for other like markets, or that 
there was a refusal to sell to Jarrett at 
dealers’ prices, or that there was any intent 
or any effect to monopolize the business. 
The Company could retail its own goods a 
little cheaper than Jarrett could after buy- 
ing them at the usual dealers’ prices, and 
that is all. No cause of action is shown. 
The counter-claim was properly stricken. 
[In a portion of the opinion not pertinent 
to the scope of this Service, and conse- 
quently omitted here, the Court signifies its 
belief that no interest was intended on the 
note, and states appellee’s agreement to write 
off the interest from the date of the note 
and include only interest after maturity. ] 


Modified and affirmed. 
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[| 56,242] Weco Products Company v. Mid-City Cut Rate Drug Stores; Harold B. 
Garfield, individually and doing business under the fictitious name Bo) style ‘of Mid-City 
Cut Rate Drug Stores. 


In the District Court of Appeal of the State of Californi eS d Appel istri 
Division Two. Civ. No. 13779. ACANTE Lado i oma 


Appeal from the Superior Court of Los Angeles County. 


_ The giving of trading stamps, redeemable for cash or merchandise, does not constitute 
a violation of the Fair Trade Act although such stamps are given with commodities sold 
at the minimum prices stipulated by the producer under the Act. If the stamps are given 
in the nature of an inducement to customers to attract them to the store, the practice is in 


the nature of an advertising device. 


The Fair Trade Act is not contravened by the giving of cash discounts. The status 
of trading stamps is definitely fixed in California as being cash discounts. 


Judge Gould, pro tem, rendered the opinion of the court. Moore, P. J., and McComs, 


J., concurred, 


For appellant: Desser & Rau; Chase, Barnes & Chase and Charles G. Smith. 
For respondent: Landels, Weigel and Crocker; Jennings & Belcher. 


[Digest] Plaintiff, manufacturer of tooth- 
brushes and other toilet articles, sought to 
enjoin defendant, retail druggist, from giv- 
ing trading stamps with plaintiff’s trade- 
marked commodities when such articles 
were sold at the minimum prices stipulated 
by plaintiff under the California Fair Trade 
Act. It was claimed that by so giving trad- 
ing stamps the retailer in effect sold the 
commodities at less than the minimum stipu- 
lated prices. Plaintiff prevailed and defen- 
dant appeals. 

Plaintiff has for many years acted under 
the California Fair Trade Act by entering 
into uniform written contracts with hundreds 
of dealers, fixing minimum price schedules 
for its commodities. Defendant did not sign 
or execute a written agreement with plain- 
tiff. He did, however, receive such contract, 
received notice of all changes in price and 
at all times knew of his obligation under 
the Fair Trade Act to maintain the mini- 
mum price scheduled as fixed by plaintiff. 
He did maintain such schedule, unless it 
can be said that the giving of trading stamps 
by defendant may be said to be an infrac- 
tion of the price schedule. 

Defendant, even antedating plaintiff's 
availing itself of the protection of the Fair 
Trade Act, regularly gave to his customers 
trading stamps at the rate of one stamp with 
each ten cents of the sale price of articles 
purchased, with the exception of liquors. At 
infrequent intervals there were “double 
stamp days,” when two stamps were given 
for each ten cents of sale price. Upon each 
stamp was imprinted “Cash Discount 
Stamp.” Each stamp had a cash value of 
two mills. Stamps were given to every cus- 
tomer paying cash at the time of purchase 


, said Act? 


and requesting trading stamps. They were 
redeemed by defendant upon presentation of 
five hundred stamps collected in a book 
given by defendant to customers for that 
purpose, redemption value for a book of five 
hundred being $1.00 cash or, at the option 
of the purchaser, $1.25 merchandise. 

The question before the Court for con- 
sideration may be stated: Does the giving 
of trading stamps, redeemable for cash or 
merchandise, constitute a violation of the 
Fair Trade Act when such stamps are given 
with commodities sold at the minimum 
prices stipulated by the producer under 
Are the trading stamp coupons 
to be regarded as a discount for cash, as a 
means of advertising, a device to entice cus- 
tomers and to retain their trade, or do they 
simply represent a cut in the sale price of 
the articles with which they are given? If 


‘the latter, they accomplish a cut in the 


established price of merchandise; and where 
such merchandise is sold at minimum Fair 
Trade Act prices, the giving of trading 
stamps then amounts to a sale below such 
prices. 

If, however, the stamps are given by the 
merchant in the nature of an inducement 
to customers to attract them to his store, the 
practice is in the nature of an advertising 
device, and is no more to be condemned 
as violative of the Fair Trade Act than 
would be such commonly employed devices 
as free parking room, care of infants and 
other plans offered by some mercantile 
establishments in competition with their 
rivals. 

It can not be asserted that by giving dis- 
counts for cash the terms of the statute are 
contravened. A cash discount is a reward 
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for prompt payment. It is a trade practice 
long established, and is authoritatively rec- 


ognized as being not a deduction from the 


purchase price. 

Consideration of such authorities as are 
available leads the Court to the conclusion 
that the giving of trading stamps as in this 
instance does not effect a reduction in the 
price of the articles sold such as to constitute a 
violation of the Fair Trade Act. Aside 
from the consideration of the Fair Trade 
Act, the status of trading stamps is definite- 
ly fixed in this state as being a discount 
for the immediate payment of cash. Food 
and Grocery Bureau v. Garfield, 20 A. C. 248. 
This case involved the Unfair Practices Act 
rather than the Fair Trade Act, but the rul- 
ing must be regarded as conclusive of the 
status of the trading stamp in commercial 
retail business. 

To denominate appellant’s trading stamp 
plan as a device for giving a discount for 


cash payment, rather than as a cut in price, 
gains*force when it is considered that the 
stamps are given uniformly and without re- 
gard to the type of goods sold or the pur- 
chaser of the same. The only condition is 
that cash be paid for the purchases. Re- 
spondent’s fair trade minimum-priced arti- 
cles are not singled out as objects to which 
alone the trading stamp privileges attach. 
No discrimination is made for or against 
them. The policy logically falls into the 
classification of “cash discount” rather than 
‘price cut,” 

_ Almost precisely the same matter was be- 
fore the Supreme Court of Pennsylvania in 
the case of Bristol-Myers Co. v. Lit Brothers 
Inc., 336 Pa. 81, 6 Atl. (2d) 843. The Court 
found nothing in the Fair Trade Act indi- 
cating that its provisions were intended to’ 
prevent the issuing of trading stamps. 


The judgment is reversed. 


[f 56,243] General Shale Products Corp. v. Struck Construction Co. and Southern 


Brick & Tile Co. 


United States Circuit Court of Appeals for the Sixth Circuit. 
Appeal from the District Court of the United States for the Western District of Ken- 


tucky. No. 9113. December 2, 1942. 


A contract between a construction company and a housing commission for the con- 


struction of certain buildings is held not to constitute a sale of brick within th i 
of the Robinson-Patman Act, and the furnishing of a certain type of bricks he ioe che 
struction company at a price so low as to eliminate use of another type of brick is not 
-a discrimination within the prohibition of the Act. 

Where a statutory prima facie case of unlawful price discrimination is established 
a seller may rebut such case by showing that his lower price was made in good faith to 
meet an equally low price of hig competitor. A seller is not liable for price discrimina- 
tion because of making a bid equal to that of other competitive ‘bids. 


Before Hicks, ALLEN and McALLIstTER, Circuit Judges. 


For appellant: Robert H. French, Cincinnati, Ohio, (Thos. A. Ballanti f Louisvi 
Ky., and Haveth E. Mau and Robert Houston French, both of Ciicintan? Ole. ae 


For appellee: Wm. W. Crawford, Louisville, Ky., (Wm. W ili 
Furlong, both of Louisville, Ky., on brief). a SEP > SASWAOM ARS aaigaa 
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[Triple Damage Suit Dismissed Below] 


McALuIstTErR, Circuit Judge: Claiming that 
appellees had violated. the Robinson-Pat- 
man Act (Sec. 13, Title 15, U. S. C. A.), 
by destroying appellant’s competition in the 
sale of building materials, General Shale 
Products Corporation brought suit for triple 
damages. After a pre-trial hearing, the dis- 
trict court entered an order dismissing the 
case, from which appeal is taken. For brev- 
ity, appellant will hereafter be referred to 
as the Shale Company, and appellees, as 
the Struck Company and_the Southern 
Company. 


[Facts of Case} 


A brief review of the facts is required for 
an understanding of the contentions of the 
parties. The City of Louisville Municipal 
Housing Commission (hereafter referred to 
as the Commission) awarded a contract for 
the entire construction of extensive hous- 
ing facilities, to the Struck Company. The 
Struck Company’s bid, which may be called 
the main bid, to the Commission, was 
$1,731,000, and required the use of face brick, 
with hollow tile back-up for wall construc- 
tion. It was stipulated that the bricks were 
to be figured in the bid at $20.00 per thousand, 
and that if the cost of the bricks was in ex- 
cess thereof, the Commission would pay an 
additional amount, and if less, would re- 
ceive a proportionate credit. An alternate 
bid, by the same contractor, provided that 
if “Speedbrik” were used, instead of face 
brick and hollow tile, as required by the 
main bid, the amount thereof would be re- 
duced $13,000; and the Commission had the 
right, within sixty days after acceptance of 


the bid, to decide whether it would require . 


‘face brick and hollow tile construction, or 
accept the alternate bid, providing for 
Speedbrik. Speedbrik is not brick. It isa 
masonry unit, combining outside facing and 
interior insulation, and is known as a through 
wall unit. In brief, it appears to be a unit in 
which are combined a brick face and hollow 
tile. 

Bids on face brick were received from 
three companies. Two of the companies bid 
$16.75 per thousand. The Southern Com- 
pany bid $18.00 per thousand. Before the 


1 Title 15 U. S. C. A., Sec. 13 (the Robinson- 
Patman Act), provides: ‘‘(a) It shall be unlaw- 
ful for any person engaged in commerce, in the 
course of such commerce, either directly or in- 
directly, to discriminate in price between dif- 
ferent purchasers of commodities of like grade 
and quality, where either or any of the pur- 
chases involved in such discrimination are in 
commerce, where such commodities are sold for 
use, consumption, or resale within the United 
States or any Territory thereof or the District 
of Columbia or any insular possession or other 
place under the jurisdiction of the United States, 
and where the effect of such discrimination may 


849 


Struck Company had submitted the’ alter- 
nate proposal on Speedbrik, it had secured 
quotations from appellant. The bid made by 
the Struck Company to the Commission on 
Speedbrik, was lower by $5,000 than the bid 
on brick at the low price of $16.75 per thou- 
sand. In order to persuade the Commission 
to select brick instead of Speedbrik, the 
Struck Company offered to furnish the brick 
requirement at $14.09 per thousand—or at a 
total cost of $13,002 less than its main bid. 
The bid on Speedbrik, submitted to the 
Commission by the Struck Company, was 
$13,000 less than its main bid. The Com- 
mission accepted the brick bid. Thereafter, 
the Struck Company communicated with the 
Southern Company and advised that if the 
latter would reduce its original bid of $18.00 
per thousand, to $16.75 per thousand,— 
equal to the bids of two other competing 
brick companies, it would be awarded the 
contract. The Southern Company agreed to 
this proposition; and the difference between 
the price of $16.75 per thousand and the 
price of $14.09 per thousand, the basis of 
the brick bid quoted by the Struck Com- 
pany to the Commission, was absorbed by 
the Struck Company. 


[A ppellants’ Contentions] 


Appellant alleges that the Struck Com- 
pany entered into an agreement with .the 
Southern Company, in which the latter 
either reduced its price on the brick bid 
to the construction company, so as to de- 
stroy the competititon offered by appellant, 
or that the Struck Company resold to the 
Commission, brick which it had purchased 
from the Southern Company at a price 
lower than that for which brick was sold 
to other purchasers, with the same result— 
that it destroyed the competition offered by 
appellant. It, therefore, based its cause of 
action on the claim that its competition in 
the sale of building materials was destroyed 
by appellees, in violation of the Robinson- 
Patman Act, which provides that it shall be 
unlawful for any person engaged in com- 
merce, either directly or indirectly, to dis- 
criminate in price between different purchasers 
ef commodities of like grade and quantity.” 


be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, or 
to injure, destroy, or prevent competition with 
any person who either grants or knowingly re- 
ceives the benefit of such discrimination, or with 
customers of either of them; PROVIDED, That 
nothing contained in sections 12, 13, 14-21, 22-27 
of this title shall prevent differentials which 
make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting 
from the differing methods or quantities in 
which such commodities are to such purchasers 
sold or delivered; ...’’ 
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[Questions B efore Court] 


This case can be shorn of much confusion, 
and may be better understood by consider- 
ing what it is not, than what it is. It is not 
a case in which appellant claims that appel- 
lees were guilty of statutory price discrim- 
ination in selling brick at a lower price than 
Speedbrik. It is not claimed that Speed- 
brik is a commodity of the same grade and 
quality as the brick which was actually 
used. It is not claimed that appellant was a 
competitor with the sellers of brick, within 
the meaning of the statute that its provi- 
sions were applicable to sellers of com- 
modities of the same grade and quality. 
Appellant’s theory, as set forth in its de- 
claration, is not that the alleged price dis- 
_crimination was against its product—it was 
not of the same grade and quality as brick, 
—but that the appellees discriminated in 
selling brick to the Commission at a lower 
price than to other purchasers of brick; and 
that such violation of the Act resulted. in 
injury to appellant, inasmuch as brick was 
used instead of Speedbrik. The Act ap- 
plies to discriminations between different 
purchasers of commodities of like grade and 
‘quality, and holds the seller, in such a case, 
liable. Appellant.is not a purchaser, but a 
seller—and its only claim of injury, as above 
remarked, is based upon the loss of the sale 
of Speedbrik, resulting from appellees’ dis- 
crimination in selling brick at a lower price 
to the Commission, than to other pur- 
chasers of brick. A strong argument is 
advanced by appellees that the Act would 
not apply, even if appellant’s allegations 
were admitted, for the reason that appel- 
lant’s loss of the sale of Speedbrik, resulting 
from appellees’ alleged discrimination toward 
purchasers of brick, is not the kind of in- 
jury sought to be avoided by the statute in 
forbidding price discriminations by a com- 
mon seller, to two or more purchasers. But 
it is unnecessary, in view of our conclusions, 
to dwell on this proposition. 

The dismissal of the action by the district 
court resulted from a pre-trial hearing, in 
which the parties agreed to be heard on 
four questions: (1) Whether the Clayton 
Act, as amended by the Robinson-Patman 
Act, prohibits concessions made by the 
Struck Company to the Commission under 
the circumstances set out in the depositions 
filed herein, since the Commission is a gov- 
ernmental agency; (2) Whether the Com- 
mission is a governmental agency of such 
character that the price concessions made 
by the Struck Company, to the Commis- 
sion, are prohibited by the Clayton Act, as 
amended by the Robinson-Patman Act; (3) 
Whether the Struck Company, in its deal- 
ings with the Commission, was a seller of 
commodities within the meaning of the 
Clayton Act, as amended by the Robinson- 
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Patman Act, so that the concessions made 
by the Struck Company to the Commission 
are prohibited by the Act; (4) Whether 
the Struck Company and the Southern 
Company, or either of them, were engaged 
in interstate commerce in the matters re- 
ferred to in the appellant’s petition and as 
shown by depositions. 

The trial court held: (1) that the South- 
ern Company and the Struck Company were 
engaged in interstate commerce; (2) that 
the Commission was a governmental instru- 
mentality and not within the purview of the 
Robinson-Patman Act, as a purchaser; and 
(3) that there was no sale of brick by the 
Struck Company to the Commission. 

Because of our determination herein, it is 
unnecessary to discuss the question of in- 
terstate commerce—and, in any event, the 
appellant contends that the district court was 
right on this point. Nor need we consider 
whether the Commission was a govern- 
mental instrumentality, if the district court’s 
conclusion, that there was no sale of brick 
by the Struck Company to the Commission, 
is to be sustained. For, if there were no 
such sale of brick, then the Commission 
would not be a purchaser of the commodity; 
and the transaction between the Struck 
Company and the Commission would not 
fall within the compass of the Act, inas- 
much as the statute applies only where a 
seller has discriminated in prices in sales to 
various purchasers. 


[No Sale Involved] 


The Struck Company did not sell the brick 
in question to the Commission, and cannot 
be held guilty of discriminating in prices 
between different purchasers.as a conse- 
quence of the transaction. The object of the 
Commission was to secure the construction 
of extensive housing facilities. The Struck 
Company made a lump sum bid for the en- 
tire work, and it also made an alternate bid, 
in which Speedbrik was specified in place 
of face brick and tile. The Commission 
decided against Speedbrik. While the con- 
tract provided that a credit would be given, 
or a charge made, to the Commission, de- 
pendent upon whether the brick cost more 
or less than $20.00 per thousand, and also 
provided that the general bid would be de- 
creased by . $13,000 in case Speedbrik 
were selected by the Commission instead 
of brick and tile, nevertheless, the contract 
could not be said to be one for the sale 
of brick. The Commission would not be 
required to pay for a delivery of brick; and 
payments were made by the Commission to 
the Struck Company on the basis of the 
proportionate performance of the contract. 

It is true that the cost of the brick 
was segregated for the purpose of showing 
how much would be the difference in the 
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cost of the entire work, to the Commis- 
_sion, if brick were used instead of Speedbrik. 
But the alternate bid was limited to this 
purpose, and the transaction, eventually 
completed, was not divisible into a contract 
for work and labor, and a contract for the 
sale of brick. Nor is the situation changed 
by the fact that the Struck Company quoted 
brick prices to the Commission in order to 
secure its acceptance of this material. The 
total sum of the main bid was, by agree- 
ment, dependent upon the cost of the brick. 
It was only one of the factors in the cost 
of constructing a project in_its entirety. 

The Commission contracted for the com- 
pletion of 59 building units and approxi- 
mately 800 living room units. It is obvious 
that the Commission would not, and did 
not, agree to accept 2,000,000 brick at a 
stated price, apart from the agreement of 
the contractor to complete the work of 
construction, and, likewise, it cannot be 
maintained that the Struck Company would 
supply such a quantity of brick, at a great 
loss to itself, unless the transaction were 
woven ‘into the general agreement entitling 
it to receive a fixed sum for furnishing labor 
and materials, and completing the building 
operation. The agreement was not for a 
transfer of chattels, or the sale of personal 
property, but was clearly a construction 
contract. Because there was no sale of a 
commodity by the Struck Company, it could 
not be guilty of discrimination in the price 
of a commodity to the Commission. 


[Dismissal Affirmed] 


There remains the question whether the 
order of the district court, dismissing the 
action, should be affirmed or whether the case 
should be remanded for trial. 

In addition to: its claim that the Struck 
Company had discriminated in the sale of 
commodities to the Commission, appellant 
further alleged that the Southern Company 
had violated the statute in selling at discrim- 
inatory prices to the Struck Company, and 
that both appellee companies had violated 
the Act through the use of price discrimina- 
tion, with resultant injury to appellant. 

The trial court did not pass upon the 
question of discriminatory practices by the 
Southern Company, or the alleged con- 
spiracy and sale by both companies, for the 
obvious reason that the questions agreed 
upon for presentation to the district court, 
on the pre-trial hearing, did not include 
these issues. But in view of the circum- 
stances of thé hearing and appeal, and the 
presentation of the case before us, we are 
of the opinion that the order of dismissal 
should be affirmed. 


851 


[No Discrimination by Southern Company] 


In discussing this phase of the case, it 
may be remarked that in order that a sale 
from the Southern Company to the Struck 
Company be in a violation of the Act, it 
would be necessary to show that the South- 
ern Company had sold brick to the Struck 
Company at a price less than to its other 
customers—taking into consideration differ- 
entials, allowing for differences in cost of 
manufacturing, sale, or delivery, resulting 
from different quantities in which the brick 
was sold. 

If the Southern Company sold brick at a 
lower price, in this case, than to other cus- 
tomers, it must be agreed that it did so only 
by meeting bids of like amount made by two 
other brick companies, who were competing 
for the business; and even in instances where 
a statutory prima facie case of unlawful 
price discrimination is established, a seller 
may rebut such case by showing that his 
lower price was made in good faith to meet 
an equally low price of his competitior. 
[Aitleg los Sec. als ((D) salen Oui chet AG lath 
one of the other two bidders, at $16.75 per 
thousand, had been awarded the contract to 
supply brick, the result would have been 
the same, as far as appellant is concerned. 
The statute is not to be éonstrued to mean 
that a seller is liable for price discrimina- 
tion because of making a bid, on the same 
material, equal to that of other competitive 
bids. If appellant would not have been in- 
jured within the intendment of the statute, 
by acceptance of the bid of either of the 
other two competitors of the Southern Com- 
pany, it could not have been injured by ac- 
ceptance of a competing bid in the same 
amount by the Southern Company. 

From the record before us, it does not 
appear that the Southern Company sold its 
commodity, in like lots, at a lower price to 
the Struck Company than to another pur- 
chaser, or to other purchasers. In fact, the 
Southern Company insisted in its answer, 
that, because of the unusually large amount 
of brick involved, it agreed to sell at the 
same price as its competitors, and would 
be willing to sell brick at the same price, 
under the same circumstances, to any per- 
son, in like quantities. In testifying, as if 
on cross-examination, on deposition, the sales 
manager of the Southern Company stated 
that more than 2,000,000 brick were in- 
volved; that, after its first bid, it ascer- 
tained that its dealers, through whom it 
sold, would be willing to take less than the 
usual commission, due to the size of the job; 
that the truckers, for the same reason, 
agreed to reduce their hauling price; and 
that it was, therefore, able to lower its 
original bid to those of its competitors. It 
is provided in the statute that nothing shall 
prevent differentials which make only due 


| 56,243 


852 


Court Decisions 


U. S.v. The Wayne Pump Co. et al. 


allowance for differences in cost, resulting 
from different quantities in which such com- 
modities are Sold to purchasers. 


However, the evidence on the hearing 
consisted of depositions; and if it were 
seriously contended by appellant that the 
Southern Company- had sold to the Struck 
Company at less than its prices to other 
customers—taking into consideration the 
quantity sold—the point might arise that 
appellant was entitled to a trial on this 
proposition, for the issues presented by the 
questions on the pre-trial hearing did not 
cover this claim against the Southern Com- 
pany. But on this appeal, it is conceded 


that “if the district court is right, no trial. 


will ever be required,” and it is stated by 
appellant that on the pre-trial hearing, both 
sides submitted certain “fundamental ques- 
tions running to the entire cause of action.” 
Furthermore, in its two briefs in this court, 
appellant makes no claim that the Southern 
Company was guilty of discrimination in its 
price to the Struck Company, but tather 


that the two companies conspired and sold 
to the Commission at a discriminatory price. 
From the foregoing, the presentation and 


‘submission of the case by appellant, must 


be considered, as it was doubtlessly intended, 
an abandonment of the contention that the 
Southern Company sold its product to the 
Struck Company at lower prices than to its 
other customers, in violation of the Act. 
Whether the district court should be afirmed, 
or the case remanded, therefore, depends 
upon -the correctness of its holding that 
there was no sale by the Struck Company 
to the Commission. For if there were no 
sale, it is immaterial whether appellees were 
engaged in interstate commerce, or whether 
the Commission was a governmental in- 
strumentality. Neither of the appellees 
could have been guilty of selling, or com- 
bining to sell, at discriminatory prices to 
the Commission, if the Commission were 
not a purchaser. Inasmuch as we concur in 
the holding of the district court on this 
controlling issue, the order of dismissal is 
affirmed. 
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The United States of America v. The Wayne Pump Company, Gilbert and Barker 


Manufacturing Company, Tokheim Oil Tank and Pump Company et al. 
Dkts. 81 and 82. December 7, 1942. 


Supreme Court of the United States. 


Dkt. 82. 


On appeals from the District Court of the United States for the Northern District of 


Tlinois. 


The United States Supreme Court has no jurisdiction to review rulings of the District 


Court sustaining demurrers to indictments charging manufacturers of gasoline pumps and 
others with conspiracies to fix prices on and monopolize interstate trade in computer pumps 
and computing mechanism by misuse of patent rights, in violation of the Sherman Anti- 
Trust Act, when the District Court’s judgments were based not solely upon the invalidity 
or construction of the Sherman Act, but also upon the insufficiency of the indictments. 


A provision of the Criminal Appeals Act, providing that the United States Supreme 
Court may remand to the Circuit Court of Appeals if review by the Supreme Court on 
direct appeal is found to be unauthorized, is not applicable to appeals from judgments 
sustaining demurrers to indictments under the anti-trust laws, on the ground of insufficiency 
of the indictments, when at the time appeals were taken to the Supreme Court there was no 
authority for appeals of such cases to the Circuit Court of Appeals, 


_ Dismissing appeals from judgments of the U..S. District Court for the Northern 
District of Illinois, Eastern Division, reported at {| 56,193, ante. 
For appellant: Charles Fahy, Solicitor General; Thurman Arnold, Assistant Attorney 


General; Kenneth L. Kimble, Special Assistant to Attorney General; Archibald Cox; 
Robert Diller. 


For appellee: Edward R. Johnston, Charles L. Byron (Chicago), Howard Somervell 
(Chicago), James H. Winston (Chicago), John C. Slade, George W. Ott (Chicago), Harold 
W. Norman (Chicago), Louis F. Niezer, Ballard Moore, Harold F. McGuire (Washing- 
ton, D. C.), James M. Carlisle (Washington, D. C.), Arthur S. Lytton (Chicago), Harry 
Gilbert (Chicago), Bryce L. Hamilton (Chicago). ; 


Mr. Justice Reep delivered the opinion of the Court, 
and Murpuy dissented. 


[Facts of Case] 


These are companion appeals from orders 
sustaining demurrers to indictments for vio- 
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Mr. Justices Douctas, Brack, 


lations-of the Sherman Act. The indictment 
in No. 81 charges the defendants, manufac- 
turers of gasoline pumps, a manufacturer of 
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gasoline computing mechanisms and a gaso- 
line pump manufacturing association, and 
certain of their officers, with conspiracy ex- 
tending from 1932 to the date of the indict- 
ment, January 31, 1941, to fix the prices of 
computer pumps-in interstate trade and com- 
merce, in violation of Section 1 of the Sher- 
man Act. Computer pumps are gasoline 
pumps embodying a mechanism which cal- 
culates, measures, displays and records the 
quantities and prices of gasoline passing 
through the pumps to the purchasers. In 
No. 82 the defendants are the same except 
that the association and its officer are omitted. 
This latter indictment varies from the former 
in that in two counts it charges a conspiracy 
to monopolize the manufacture and sale of 
computer pumps and computing mechanisms 
in violation of Section 2 of the Sherman Act.? 

The facts alleged to support the charge in 
the count for price fixing and those to sup- 
‘port the count for monopolizing are sub- 
stantially the same. The counts vary only 
as to the purposes alleged. The same means 
allegedly are employed to carry out each con- 
spiracy. As similar legal issues arise in each 
case and as our conclusions upon each count 
are based upon the same reasoning, it is not 
necessary to make further differentiations 
between the counts. One opinion was handed 
down by the district court. It sets out the 
indictments quite fully. United States v. 
Wayne Pump Company, 44 F. Supp. 949. 

As our decision: does not and cannot in 
our view consider the correctness of a trial 
court’s judgment that an indictment failed 
properly to allege the facts establishing a 
crime (United States v. Sanges, 144 U. S. 
310; United States v. Burroughs, 289 U. S. 
159) we do not set out the allegations of 
these counts in extenso. This has been done 
in Umted States v. Wayne Pump Company, 
supra. We shall state here for convenience in 
getting a focus on the problem only that the 
rounts of the indictments charged conspiracies 
among the defendants to fix prices on and 
monopolize the interstate trade in computer 
pumps and computing mechanisms by a 


1Section 1: ‘‘Every contract, combination in 
the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby 
declared to be illegal. . . . Every person who 
shall make any contract or engage in any com- 
bination or conspiracy hereby declared to be 
illegal shall be deemed guilty of a misdemeanor; 
and, on conviction thereof, shall be punished 
by fine not exceeding $5,000, or by imprison- 
ment not exceeding one year, or by both said 
punishments, in the discretion of the court.” 
50 Stat. 693, 15 U.S. C. § 1. 

Section 2: ‘‘Every person who shall monop- 
olize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, 


scheme for using patent rights and licenses 
to manufacture under them. 

The defendants demurred to the indict- 
ments as insufficient in law to state an offense. 
It was said in the demurrers that the indict- 
ments failed to describe or particularize the 
offense attempted to be charged with suffi- 
cient definiteness, certainty or specificity to 
inform the defendants of the nature and 
causes of the accusations or to enable them 
to plead an acquittal or conviction there- 
under in bar of other proceedings. 


[Question as to Jurisdiction of Court] 


The trial court sustained the demurrers to 
each count from which ruling appeals to 
this Court were prayed under the Criminal 
Appeals Act, 34 Stat. 1246. That statute 
authorizes an appeal to this Court “from a 
decision or judgment quashing, setting aside, 
or stistaining a demurrer to any indictment, 
or any count thereof, where such decision 
or judgment is based upon the invalidity, or 
construction of the statute upof which the 
indictment is founded.”? We have no juris- 
diction if the judgment below is not so based. 
United States v. Hastings, 296 U. S. 188; 
United States v. Halsey, Stuart & Co., 296 
U. S. 451; United States v. Borden Co., 308 
U.S. 188: 

In their statement opposing jurisdiction 
appellees contended that the demurrers were 
sustained because of the insufficiency of the 
indictments as pleadings, as distinguished 
from a construction of the statute upon 
which the indictments were based and there- 
fore questioned our jurisdiction under the 
Act, We postponed decision of this ques- 
tion to the argument on the merits and we 
now come to its decision. 


[Ground of Lower Couri’s Ruling] 


There is disagreement between the parties 
as to whether the district court sustained the 
demurrers on the ground of the deficiency of 
the pleadings as well as upon a construction 
of the statute. The language of the opinion 


and, on conviction thereof, shall be punished 
by fine not exceeding five thousand dollars, or 
by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the 
court.’’ 26 Stat. 209, 15 U.S. C. § 2. 


2 As amended on May 9, 1942, the Act further 
provides: ‘‘An appeal may be taken by and on 
behalf of the United States from the district 
courts to a circuit court of appeals or the 
United States Court of Appeals for the District 
of Columbia, as the case may be, in all criminal 
cases, in the following instances, to wit: From 
a decision or judgment quashing, setting aside, 
or sustaining a demurrer or plea in abatement 
to any indictment or information, or any count 
thereof except where a direct appeal to the 
Supreme Court of the United States. is, provided 
by this Act.’’ 56 Stat. 271, 18 U.S. C. § 682. 
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makes it apparent to us that the district 
court’s conclusion was at least in part bot- 
tomed upon the indefiniteness, uncertainty 
and lack of specificity of the indictments. In 
the opinion it is said, 44 F. Supp. 949, 956: 

“There is no charge:that defendants fixed the 
prices of gasoline pumps generally, or restricted 
their manufacture and sale, They are charged 
only with fixing the prices of computer pumps, 
a right which the Wayne Pump Company al- 
ready had under the statutory monopoly granted 
by the Government when its patent was issued. 
What is meant by the phrase ‘used the Jauch 
patent’ is not quite clear, If the defendants 
did more than enter into ordinary patent license 
agreements, under the terms of which the 
Wayne Pump Company, as owner of the patent, 
licensed the others to manufacture computer 
pumps, and fixed the prices at which the pumps 
should be sold; or if the Government claims 
that these defendants were involved in some 
offense under the Sherman Act other than the 
exercise of a patent monopoly, then such of- 
fense should be set out clearly in the indict- 
ments.”’ 


The court further said, Jd., 956: 


“How they took joint action or entered into 
joint agreements to use the Jauch patent to 
achieve the alleged illegal objectives, or how 
they went outside the monopoly granted to the 
patentee and its licensees, is nowhere set out in 
the indictments.”’ : 


The lower court in United States v. Colgate 
& Co., 253 F. 522, affirmed 250 U. S. 300, had 
criticized an indictment because of failure to 
set out facts against any set of wholesalers or 
retailers alleged to have acted in combina- 
tion with the defendants. In this case, com- 
menting upon what is said to be a similar 
situation, the district court said, Jd., 958: 


“So in the case at bar, if these conditions 
exist, the Government should have no difficulty 
in setting forth at least one specific instance of 
where defendants determined the resale price at 
which jobbers might reseil computer pumps. If 
this condition does exist, surely the Government 
must be in possession of the facts, and they 
should be set out in the indictments, so as to 
reasonably inform defendants of the offense with 
which they are charged.’’ 


The opinion added, /d., 958: 


“The Government in its argument insists that 
competing patents are here involved, and that a 
monopoly of competing patents was acquired by 
some of the defendants in furtherance of the 
plan to carry out the conspiracy, but the in- 
dictments set out no facts whereby to identify 
these competing patents, nor in what manner 
nor by whom such monopoly in them was ac- 
quired.”’ 


Finally the trial court concluded, Jd., 959: 


‘Tt is fundamental that in every indictment 
the defendant is entitled to be informed with 
such definiteness and certainty of the accusa- 
tions against him as will enable him to make 
his defense, and avail himself of acquittal or 
conviction in any further prosecution for the 
same offense. Having in mind that the subject 
matter of the instant indictments is protected 
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by a patent, I am of the opinion that the de- | 
fendants here have not been furnished with such 
definite and particular allegations of fact as 
will meet this test. The charges are much too 
They do not adequately describe the 
nature of the alleged unlawful conspiracy agree- 
ments or arrangements which defendants are 
accused of having made, nor show how the de- 
fendants became parties thereto, nor how they 
collaborated in doing the unlawful things; nor 
set out any unlawful means whereby the un- 
lawful objectives were accomplished.”’ 

Further, the district court, in our opinion, 
made it altogether clear that it was not de- 
termining solely the limits of a patent 
monopoly. It pointed out that a patentee 
might license (/d., 954) as it chose, provided 
only that in so doing it did not violate any 
other law. The Sherman Act was in mind. 
The court said, Jd., 956: — 

“While ownership of the patent gives to the 
patentee a complete monopoly within the field 
of his patent, it of course does not give him any 
license to violate the provisions of the Sherman 
Act or of any other law. Under his monopoly 
he may not use his patent as a pretext for fix- 
ing prices on an unpatented article of com- 
merce; nor fix the resale price on his patented 
article; nor make use of ‘tying clauses.’ ’’ 


[Government’s Contention] 


The government of course recognizes that 
the opinion manifests the district court’s 
view that the indictment failed to allege 
violations of the Sherman Act with sufficient 
definiteness and particularity. But the gov- 
ernment urges that such a ruling arose from 
the district court’s error in holding on the 
merits that the facts set out in the indict- 
ment do not charge, as a matter of substance, 
crimes within the meaning of the Sherman 
Act. It is the government’s contention that 
after making this fundamental ruling, the 
district court “then simply went on to say 
that the indictments are defective as plead- 
ings if they are intended to charge crimes 
within the Sherman Act as that Act is con- 
strued by the court below.” 


[Lower Court’s Ruling Rested on Insufficiency 
of Pleading] 


We do not read the district court’s opinion 
in that way. Where a court interprets a crim- 
inal statute so as to exclude certain acts and 
transactions from its reach, it would of 
necessity also hold expressly or impliedly, 
as the government suggests, that the indict- 
ment considered merely as a pleading was 
defective. Yet, the essence of the ruling 
would be based upon a construction of the 
statute. We accept as correct, for the pur- 
poses of this discussion only, the govern- 
ment’s understanding of the opinion as holding 
that the allegations of the indictment, con- 
sidered in substance and apart from required 
specificity, did not allege violations of the 
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Sherman Act. It was a statutory construc- 
tion ‘such as that just stated which led this 
Court to accept jurisdiction under-the Crim- 
inal Appeals Act in United States v. Hastings, 
296 U. S. 188, 195. 

In the light of the opinion, however, we 
conclude that the judgment upholding the 
demurrer was based also on grounds inde- 
pendent of the construction of the statute 
involved. The demurrers upon which the 
ruling below was based show on their face, as 
appears from the typical example below, that 
they were aimed not at the-coverage of the 
Sherman Act but at the form of the indict- 
ments.* This wag the objection determined 
by the court. The excerpts from the opinion 
quoted above are conclusive, we think, that 
the District Court rested its ruling on the in- 
sufficiency of the pleading as an independent 
-ground. 


[Review Not Authorized] 


Since the judgment below was not placed 
solely upon the invalidity or construction of 
the statute but had an additional and inde- 
pendent ground, as here, the Criminal Ap- 
peals Act does not authorize review. United 
States. v. Hastings, 296 U. S. 188, 193; United 
States v. Halsey, Stuart & Co., 296 U. S. 451; 
Untied States v. Borden Co., 308 U. S. 188, 
193.4. Any contrary holding would be to 
assume a power of review not bestowed by 
Congress.° Furthermore, at the time of the 
entry of the District Court judgment, there 


§ The formal parts are omitted: 

“1. Said indictment and each count thereof, 
in violation of the rights guaranteed to said de- 
fendants by the Fifth and Sixth Amendments 
to the Constitution of the United States, fails to 
describe and particularize the offenses attempted 
to be charged therein with sufficient definiteness, 
certainty and specificity to inform them of the 
nature and cause of the accusation, to enable 
them to prepare and make their defense there- 
to, and to enable them to plead an acquittal or 
a conviction thereunder in bar of any other pro- 
ceedings against them based on the matters or 
things, or any of them, on which said indict- 
ment is based. 

‘2. The averments of said indictment, and each 
count thereof, purporting to charge a combina- 
tion and conspiracy to monopolize the manu- 
facture and sale of computer pumps and a 
combination and conspiracy to monopolize the 
manufacture and sale of computing mechanisms 
are mere conclusions. ° 

3. Said indictment fails to make averments 
sufficient to identify and describe the supposed 
combination and conspiracy in each count of 
said indictment alleged, in that it does. not 
allege with particularity any of the following: 

(a) The factual basis upon which the United 
States relies for its charge that said combina- 
tions and conspiracies exist or have existed ; 

(b) The manner of formation of the supposed 
combinations and conspiracies; 

(c) The terms of the supposed combinations 
and conspiracies; or 
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was no provision for:review of orders sus- 
taining demurrers upon grounds other than 
those involving the construction of the basic 
statute, 


[No Appeal to Circuit Court of Appeals] 


The Criminal Appeals Act,° under which 
the government brought these cases here, 
now contains a provision for a remand to the 
circuit court of appeals if review by this 
Court on direct appeal is found to be un- 
authorized, The government does not differ 
with appellees’ specific statement that the 
new provision is inapplicable to this appeal. 
We do not think that it is applicable. Six 
weeks after time to appeal had expired" the 
act was amended.* The amendment for the 
first time permits appeals to the circuit courts 
of appeals from orders sustaining a de- 
murrer to an indictment in cases not directly 
appealable to this Court. The time to appeal 
to all courts remains unchanged. The amend- 
ment provides that “if an appeal shall be 
taken pursuant to this Act to the Supreme 
Court of the United States which, in the 
opinion of that Court, should have been 
taken to a circuit court of appeals the 
Supreme Court of the United States shall 
remand the cause to the circuit court of 
appeals which shall then have juris- 
diction to hear and determine the same as 
if the appeal had been taken to that court 
in the first instance; .’ This language 
directs the remand of a case in which the 


(d) The manner in and by which it is claimed 
that said defendants became parties to the sup- 
posed combinations or conspiracies. 

4. The averments in said indictment and each 
count thereof with respect to the supposed 
combinations and conspiracies to monopolize, 
and the intended means for the accomplishment 
thereof, are so vague, indefinite, uncertain, and 
conclusory in character as to fail to apprise 
said defendants of the manner in which the 
prosecution claims that they have violated the 
law pertaining to combination or conspiracy to 
monopolize the manufacture and sale of com- 
puter pumps or the manufacture and sale of 
computing mechanisms.”’ 

4At one time, this Court permitted review 
under the Criminal Appeals Act of questions 
of statutory construction even where such ques- 
tions were not the sole basis of the judgment. 
United States v. Stevenson, 215 U. S. 190, 195. 
This practice was disapproved. See United 
States v. Hastings, 296 U.S. 188, 194. 

5 United States v. Hastings, 296 U. S. 188, 192, 
Nard. 

6 Act of March 2, 1907, 34 Stat. 1246, 18 U.S. C. 
§ 682. 

7The orders appealed from are dated Feb- 
ruary 24, 1942. The act provides that appeals 
be taken within thirty days after the judgment 
is rendered. Petitions for appeal were allowed 
March 26, 1942, within the thirty day period. 


8 Act of May 9, 1942, 56 Stat. 271. 
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appeal, at the time it was taken, should have 
been taken to the circuit court of appeals 
but was instead erroneously taken to this 
Court. It is intended to save to the govern- 
ment the right of appeal which might other- 
wise be lost by its erroneous view as to the 
proper appellate tribunal.” At the time the 
instant appeals were taken there was no 
statutory authority for an appeal to the cir- 
cuit court of appeals and therefore no room 
for an erroneous choice between appellate 
courts. Consequently, the proviso has no ap- 
plication. To hold otherwise would be to 
give a right of appeal where none existed at 
the time the appeal was taken. While this 
might be permissible if there were such a 
legislative intention, the amendment is not 
retrospective in terms. Stephens v. Cherokee 
Nation, 174 U. S. 445,.478; Freeborn v. Smith, 
2 Wall. 160. Nor does it appear that Con- 


gress had the instant case in mind in enact- 
ing the amendment. H. Rouw Co. v. Crivella, 
310 U. S. 612. We therefore view the right 
to appeal and the court to which an appeal 
lies as they existed at the time the appeal 
was taken.’ Gwin v. United States, 184 U. S. 
669, 674. ; 
Dismissed. 


[Dissent] 


Mr. Justice Dovucias, dissenting: Mr. 
Justice BLacx, Mr. Justice MurPHy and I are 
of the view that the judgments should be 
reversed. In our opinion the District Court’s: 
rulings that the indictments were defective. 
resulted from interpretations of the Sher-' 
man Act and the patent law which are 
erroneous in light of United States v. Mason- 
ite Corporation, 316 U. S. 265, and related 


cases. 


[1 56,245] Sola Electric Company v. Jefferson Electric Company. 


United States Supreme Court. 


October Term, 1942. No. 45. December 7, 1942. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Seventh 


Circuit. 


A patent licensee is not, by virtue of his license agreement, estopped to challenge a 
price-fixing clause in the agreement by showing that the patent is invalid and that the price 
restriction is accordingly a violation of the Sherman Act because not protected by the patent 


monopoly. 


Local rules of estoppel must yield to the public policy of the Act which pre- 


cludes the enforcement of such unlawful agreements. 


For petitioner: Leslie W, Fricke, Bernhard Thiess, Sidney Neuman, all pf Chicago, Ill: 
For respondent: Thomas H. Sheridan, Chicago, Ill. 


[Question for Decision] 


Stone, C. J.: The question for our decision 
is whether a patent licensee, by-virtue of his 
license agreement, is estopped to challenge a 
price-fixing clause in the agreement by show- 
ing that the patent is invalid, and that the 
price restriction is accordingly unlawful be- 
cause not protected by the patent monopoly. 


[Basis of Suit] 


Respondent brought the present suit in the 
District Court for the Northern District of 
Illinois, asserting diversity of citizenship, 
and alleging that it was the owner of Patent 
No. 1777256 for improvements in an elec- 
trical transformer; that it had entered into a 
license contract granting petitioner a non- 
exclusive license to manufacture and sell the 
patented transformers throughout the United 
States, its territories, dependencies and 


®In describing the effect of the bill it was 
said by the House Conference Managers that the 
act “permits appeals to the circuit courts of 
appeals of the United States where appeals 
have improperly been taken directly to the Su- 
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possessions, on payment of a stipulated roy- 
alty upon each transformer so manufactured 
and sold. The contract provided that the 
license was granted on condition that the 
“prices, terms, and conditions of sale, for 
use or sale” throughout the licensed terri- 
tory should not be more favorable to peti- 
tioner’s customers than those prescribed 
from time to time by respondent for its own 
sales and those of its other licensees. Re- 
spondent sought recovery of unpaid royalties 
and also an injunction restraining further 
sales except in conformity to the terms of 
the license agreement. 


[Answer] 


Petitioner by its answer admitted that it 
had manufactured two types of transformers, 
one covered by certain narrow claims of the 
patent, claims. 8, 14 and 19, the validity of 
which it does not challenge, the other alleged 


preme Court. . . . In other words, it permits of 
a correction of the appeal in cases where appeal 
has been taken to the wrong court.’’ H. Rep. 
No. 2052, 77th Cong., 2d Sess., p. 2; see also H. 
Rep. No. 45, 77th Cong., 1st Sess., p. 2. 
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to be covered by certain broader claims, Pe- 
titioner also filed a counterclaim alleging 
that the broad claims are invalid for want 
of novelty, as it asserted had been recognized 
in the Sixth Circuit in France Mfg. Co. v. 
Jefferson Electric Co., 106 F. 2d 605; and that 
respondent by reason of the price control 
provisions of the licensing contract and the 
invalidity of the broad claims was not en- 
titled to recover royalties upon those trans- 
formers covered only by the broad claims. 
Petitioner accordingly prayed a declaratory 
judgment that most of the claims except 8, 
14 and 19, are invalid, and for other relief. 


[Decision of Circuit Court] 


The Circuit Court of Appeals for the 
Seventh Circuit affirmed the district court’s 
order dismissing the counterclaim, 125 F. 
2d 322, ruling that petitioner, having ac- 
cepted a license under the patent, was estopped 
to deny its validity. And, treating the patent 
as valid, it held that the stipulation for con- 
trol of the sales price of the patented ar- 
ticles manufactured by the licensee was a 
lawful exercise of the patent monopoly. We 
granted certiorari, 316 U. S. 652, the ques- 
tion being of importance to the administra- 
tion of the patent laws and the Sherman 
Anti-Trust Act. 

The Circuit Court of Appeals, in holding 
that petitioner as a licensee was estopped to 
challenge the validity of the patent, did not 
say whether it considered that it was apply- 
ing a rule of federal or of state law, and it 
cited no decisions of either the federal or the 
Illinois courts. Where no price-fixing stipu- 
lation was involved in the license contract, 
this rule of estoppel, which was not ques- 
tioned by counsel, was applied without dis- 
cussion in United States v. Harvey Steel Co., 
196 U. S. 310; cf. Kinsman v. Parkhurst, 18 
How. 289. We need not decide whether in 
such a case the rule is one of local law, cf. 
Dale Tile Mfg. Co. v. Hyatt, 125 U. S. 46, 
53-54, or whether, if it be regarded as a rule 
of federal law because the construction and 
application of the patent laws are involved, 
it was rightly applied in Untted States v. 
Harvey Steel Co., supra. For here a different 
question-is presented—whether the doctrine 
of estoppel as invoked below is so in conflict 
with the Sherman Act’s prohibition of price- 
fixing that this Court may resolve the ques- 
tion even though its conclusion be contrary 
to that of a state court. 


[Price Restrictions] 


The present license contract contemplates 
and requires that petitioner, on sales of the 
licensed transformers throughout the United 
States, shall conform to the prices fixed by 
respondent for the sale of competing patented 
articles by other licensees and by respondent. 


Such a restriction on the price of articles enter- 
ing interstate commerce is a violation of the 
Sherman Act save only as it is within the 
protection of a lawfully granted patent 
monopoly. See United States v. Univis Lens 
Co., 316 U. S. 241, 250, and cases cited; 
Umited States v. Masonite Corp., 316 U. S. 
265,. 275-77. Agreements fixing the com- 
petitive sales price of articles moving inter- 
state, not within the protection of a patent, 
are unlawful because prohibited by the Sher- 
man Act. 


[A pplication of Federal Law] 


It is familiar doctrine that the prohibition 
of a federal statute may not be set at naught, 
or its benefits denied, by state statutes or 
state common law rules. In such a case our 
decision is not controlled by Erte Railroad v. 
Tompkins, 304 U. S. 64. There we followed 
state law because it was the law to be 
applied in the federal courts. But the doc- 
trine of that case is inapplicable to those 
areas of judicial decision within which the 
policy of the law is so dominated by the 
sweep of federa) statutes that legal relations 
which they affect must be deemed governed 
by federal law having its source in those 
statutes, rather than by local law. Roval 
Indemnity Co. v. United States, 313 U. S. 289, 
296; Prudence Corp. v. Geist, 316 U. S. 89, 95; 
Board of Comm’rs v. United States, 308 U.S. 
343, 349-50; cf. O’Brien v. Western Union 
Telegraph Co., 113 F. 2d 539, 541. When a 
federal statute condemns an act as unlawful 
the extent and nature of the legal conse- 


.quences of the condemnation, though left by 


the statute to judicial determination, are 
nevertheless federal questions, the answers 
to which are to be derived from the statute 
and the federal policy which it has adopted. 
To the federal statute and policy, conflicting 
state law and policy must yield. Constitu- 
tion, Art. VI, cl. 2; Awotin v. Atlas Exchange 
Bank, 295 U. S. 209; Dietrick v. Greaney, 30 
U.S. 190, 200-01. 

The federal courts have been consistent in 
holding that local rules of estoppel will not 
be permitted to thwart the purposes of 
statutes of the United States. See, in the 
case of federal statutes governing interstate 
freight rates, Pittsburgh, etc. Rv. Co. v. Fink, 
250 U. S. 577. 582-83: Chesapeake & Ohio Ry. 
v. Martin, 283 U. S. 209, 220-23; cf. Atchison 
& Topeka Ry. v. Harold, 241 U. S. 371; and 
federal statutes affecting national banks, 
Awotin v. Atlas Exchange Bank, supra; Diet- 
rick v. Greaney, supra. 

A state by applying its own law of specific 
performance may not compel the per- 
formance of a contract contemplating viola- 
tion of the federal land laws, Anderson v. 
Carkins, 135 U. S. 483. Similarly this Court 
has declared that anyone sued upon a con- 
tract may set up as a defense that it. is in 
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violation of the Sherman Act. Bement v. 
‘National Harrow Co., 186 U.S. 70, 88. And it 
has proceeded on the assumption that whether 
the parties to an agreement in violation of 
the Act are in part delicto is a question of 
federal, not state, law. Harriman v. Northern 
Securities Co., 197 U. S. 244; Eastman Co. v. 
Southern Photo Co., 273 U. S. 359, 376-78. It 
decided in Continental Wall Paper Co. v. 
Voight & Sons Co., 212 U. S. 227, that a 
vendee of goods purchased from an illegal 
combination in pursuance of an illegal agree- 
ment, both in violation of the Sherman Act, 
can plead the illegality in defense to a suit 
for the purchase price. This decision went 
much further than it is necessary to go here 


illegality of the price-fixing agreement and 
may offer any competent evidence to estab- 
lish its illegality, including proof of the 
invalidity of the patent. 


[No Estoppel] 


Local rules of estoppel which would fasten 
upon the public as well as the petitioner the 
burden of an agreement in violation of the 
Sherman Act must yield to the Act’s declara- 
tion that such agreements are unlawful, and 
to the public policy of the Act which in the 
public interest precludes the enforcement of 
such unlawful agreements. Cf. Morton Salt 
Co. v. Suppiger Co., 314 U. S. 488, 492-93. 


Reversed. 


to conclude that petitioner may assert the 
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In the District Court of the United States for the Southern District of California, Cen- 
tral Division. Civil Action No. 2539-Y(M). Dated November 2, 1942. 


Dealers in eggs and butter are enjoined under a consent decree under the anti-trust 
laws from entering into or furthering any agreement to fix prices, limit the volume of buy- 
ing or selling, adhere to prices established at the Exchange, or allocate quantities or grades 
to be stored or withdrawn from storage; from participating in meetings held for the -pur- 
pose of any of the prohibited activities; and from exerting pressure upon competitors to 
prevent them from buying or selling at the Exchange. The Exchange is enjoined from 
enforcing one of its rules, from compiling rules governing quality which restrain trading, 
from prohibiting trading with the understanding that eggs will be returned to the seller, 
from adopting an inadequate trading period, and from limiting the use of containers. The 
Exchange is ordered to adopt rules and trading practices that will enable trading to be 
conducted on the basis of standards defined by the state, and to include in quotations the 
high and low sale, and the last bid, and the total quantity involved in sales. The Egg 
Council is ordered abolished. 


Judgment*entered by Paul J. McCormick, U.S. District Judge. 


_ For the Government: Thurman Arnold, Assistant Attorney General; Leo V. Silver- 
stein, U. S. Attorney; Alfred C. Ackerson, Special Assistant to the Attorney General; 
Paul F. Myers, Special Attorney. 


For defendants: Rose Sarah Phillips for Harry Phillips; Harold E. Prudhon for 
Southern California Poultry Co. and Louis Cesaretti; Myer B. Marion for Nate E. Rab- 
inoff and Joe Feingold; Henry Haves for Carl Clavin; George Moncharsh by Harry 
Rabwin, and Peter T. Rice for Nye & Nissen and Frank Gartenberg; Harry Rabwin for 
‘Universal Marketing Co., Thomas Hoyle, Manus E. Fond, Mandell & Co., Inc., Isaac 
J. Mandell, Charles Weinberg, Sidney Feldstein, and E. S. Cohn; Bodkin, Breslin & Luddy 
by George M. Breslin for Youngs Market Co., W. G. Young, and Thomas B. Kimbley; 
Don.S. Irwin for F. W. Getchell & Son, Inc., and Roy W. Getchell; Willis I. Morrison for 
Produce Exchange of Los Angeles, Southern California Egg Council, Challenge Cream and 
Butter Association, E. L. Thompson Co., Inc., Poultrymen’s Cooperative Association of 
Southern California, Willardson Co., Inc., H. H. Hildreth, Dave Friedenberg, Henry W. 
Stanley, Disney Smith, F. M. Hudson, H. W. Amelung, and A. W. Willardson; William- 
son, Hoge & Judson by Fulton W. Hoge for Lucerme Cream and Butter Co., D. K. 
Broadhead, H. Glenn Olson, West Coast Marketing Inc., and Russell M.-Covey; Gibson 
Dunn & Crutcher by H. F. Prince for J. Hartley Taylor; Disney Smith by Ames Peterson. 


Final Judgment peared and severally filed their answers to 


The complainant, United States of America, 
having filed its Complaint on November 
2nd, 1942; all of the defendants having ap- 
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such Complaint denying the substantive al- 
legations thereof; and all parties hereto, by 
their respective attorneys herein, having 
severally consented to the entry of this 
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final decree herein without trial and with- 
out admission by any party in respect of 
any issue; 


Now, therefore, before any testimony has. 


been taken herein, and upon consent of all 
parties hereto, it is hereby 


Ordered and decreed as follows: 


iS 
[Jurisdiction and Cause of Action] 


That the Court has jurisdiction of the 
subject matter hereof and of.all the parties 
hereto; that the Complaint states a cause of 
action against the defendants under the Act 
of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies,” and the acts amendatory thereof and 
supplemental thereto. 

rE 
[Definitions] 

That for the purposes of this decree: 

(a) ‘“‘Commodities’’ shall include eggs, poul- 
try, rabbits, butter, and any other product now 
or in the future sold or quoted on the defendant 
Exchange; 

(4) The term ‘‘dealer’’ shall be deemed to 
mean a person, including any producer, en- 
gaged as agent or otherwise in the business of 
purchasing, receiving, grading, processing, stor- 
ing, or distributing any commodity and in 
selling and supplying any such commodity to 
others similarly engaged and to retail merchants 
and consumers, or engaged in any one or more 
of such activities; 

(c) The term ‘‘producer’’ shall be deemed to 
Mean any person, including any dealer, pro- 
ducing any commodity; 

(d) The term “‘person’’ shall be deemed to 
include any individual, corporation, partner- 
ship, firm, cooperative or other association of 
persons. 

III. 


[Agreements Enjoined] 


Each of the defendants, including the Pro- 
duce Exchange of Los Angeles (herein 
sometimes called the defendant Exchange) 
and each of their directors, officers, agents, 
employees and successors, and ail persons 
acting or claiming to act under, through or 
for them, or any of them, are hereby per- 
petually enjoined and restrained from 
formulating, entering into, maintaining or 
furthering any contract, agreement, under- 
standing, plan, or program with any person 
to do, attempt to do, or induce others to 
-do the following things or any of them: 

(a) fix, stabilize, maintain, contro] or adhere 
to prices to be paid to, or charged by, any 
other person for any commodity; 

(b) fix, manipulate, control, or determine 
quotations, discounts, price differentials, terms 
and conditions of sale by, or to, any other 
person for any commodity; 


(c) prevent, restrain or limit the volume of 
the selling or the buying of any commodity 
on the defendant Exchange by its members, 
whether by formulating, adopting or enforcing 
any trading rule, regulation or plan, or other- 
wise; 

(d) use or adhere to quotations resulting from 
bids, offers, or sales established by trading over 
the Board of the defendant Exchange at the 
basis for private trading with, or by, any other 
person; 

(e) determine, allocate, or adhere to quantities 
or grades, of any commodity to be placed in 
or withdrawn from storage, or determine, allo- 
cate or adhere to the time or times for the 
placing of any commodity in storage or the 
withdrawing of it therefrom. 


IV. 
[Individual Activities Enjoined| 


Each of the defendants, and each of their 
directors, officers, agents, employees, and 
successors, and all persons acting, or claim- 
ing to act under, through, or from them or 
any of them, are hereby individually and 
perpetually enjoined and restrained from: 

(a) sponsoring, calling, holding, or participat- 
ing in any meeting or conference of dealers 
held for the purpose of fixing, establishing, 


maintaining, or securing adherence to prices, 
discounts, price differentials, or other terms and 


-conditions of purchase or sale of any commodity, 


or for the purpose of maintaining or furthering 
any activity prohibited by Section III; 

(b) exerting pressure, directly or: indirectly, 
by acts, suggestions, or otherwise upon one 
or more competitors to prevent or restrain such 
competitor or competitors from selling or pur- 
chasing any commodity over the Board of the 
defendant Exchange. 


Ve 
[Activities of Exchange Enjotned)} 


The defendant Exchange, its successor or 
successors, directors, officers, agents, and 
employees, and any of them, are perpetually 
enjoined and restrained from: 


(a) continuing, using, or enforcing directly 
or indirectly Rule Three of the defendant Ex- 
change as now in effect; 

(b) compiling, formulating, or using any rules 
or regulations governing the quality or types 
of commodities which may be traded in over 
the Board of the defendant Exchange, which 
are designed to or have the effect of restraining 
or discouraging such trading; 

(c) prohibiting, preventing, or restraining 
trading of eggs over the Board of the defendant 
Exchange on the condition or with the under- 
standing that the cases containing such eggs, 
or cases of similar quality, shall be returned 
to the seller; f 

(d) adopting a call or trading period on the 
defendant Exchange that shall not at all times 
be adequate to accommodate trading require- 
ments, provided, however, that this subdivision 
of this paragraph shall not prohibit the setting 
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of a definite time for the opening and closing 
of trading; 

(e) limiting the use of containers of eggs 
sold over the Board of defendant Exchange so 
as to exclude containers regularly used in the 
purchase and sale of eggs in private trading 
by Exchange members; 


(f) formulating, entering into, maintaining, or 
furthering any contract, agreement, understand- 
ing, plan, or program to (1) fix, stabilize, main- 
tain, control or adhere to prices for any 
commodity; (2) fix, manipulate, control, or 
determine quotations, discounts, or price differ- 
entials for any commodity; (3) prevent, re- 
strain or limit the volume of the selling or the 
buying of any commodity on the defendant 
Exchange by its members, whether by formulat- 
ing, adopting or enforcing any trading rule, 
regulation or plan, or otherwise; (4) use or 
adhere to quotations resulting from bids, offers, 
or sales established by trading over the Board 
of the defendant Exchange as the basis for 
private trading; (5) determine, allocate, or ad- 
here to quantities or grades of any commodity 
to be placed in or withdrawn from storage or 
determine, allocate, or adhere to the time or 
times for the placing of any commodity in 
storage or the withdrawing of it therefrom. 


VI. 
[Activities of Exchange Required] 


It is hereby ordered that the defendant 
Exchange, its officers, agents, employees and 
succesors shall 


(a) adopt and follaw such rules and regula- 
tions and trading practices as will enable trad- 
ing in eggs over the Board of the defendant 
Exchange to be conducted on the basis of 
standards, grades and specifications for eggs 
established and defined by the State of Cal- 
ifornia; 


(b) adopt and follow for any commodity, 
other than eggs, for which standards, grades, or 
specifications are or may be hereafter estab- 
lished and defined by the United States De- 
partment of Agriculture, such rules, regulations 
and trading practices as will enable trading in 
such commodity over the Board of the defend- 
ant. Exchange to be conducted on the basis 
of the standards, grades and specifications so 
established and defined; 


(c) include in any quotation or quotations for 
any commodity recorded, published or dissemi- 
nated by the defendant Exchange, its officers, 
agents, employees, the high and low sale and 
the last bid, offer or sale for each trading 
period for any such commodity, and the total 
quantity of the commodity involved in such 
sales so recorded, published, or disseminated. 
For any commodity, other than eggs, for which 
standards, grades or specifications are or may 
be hereafter established and defined by the 
United States Department of Agriculture, such 
quotation or quotations shall be upon the basis 
of the standards, grades and specifications so es- 
tablished and defined. For eggs such quotation 


or quotations shall be upon the basis of the 
standards, grades and specifications established 
and defined by the State of California. 


Wale 
[Counct] Abolished] 


It is hereby further ordered that the de- 
fendants and each of them shall forthwith 
take such steps as may be necessary to li- 
quidate and abolish Southern California Egg 
Council. 


VIIl. 


[Access of Department of Justice to Records, 
Interviews and Reports] 


For the purpose of securing compliance 
with this decree, duly authorized represen- 
tatives of the Department of Justice shall, 
on written request of the Attorney General 
or an Assistant Attorney General, be per- 
mitted (1) access, during the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of thé defendants, 
relating to any matter contained in this de- 
cree; (2) without restraint or interference 
from the defendants to interview officers or 
employees of the defendants, who may have 
counsel present, regarding any such matters; 
and (3) to require the defendants, on such 
written request, to submit such reports in 
respect of any such matters as may from 
time to time be reasonably necessary for the 
proper enforcement of this decree; provided, 
however, that information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings for the purpose of 
securing compliance with this decree in 
which the United States is a party or as 
otherwise required by law. 


IX. 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be nécessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any of 
the provisions thereof, for the enforcement 
of compliance therewith, and for the punish- 
ment of violations thereof. 
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[56,247] United States v. California Fruit Growers Exchange; California Fruit 
Exchange; Florida Citrus Exchange; Di Giorgio Fruit Cotharationt American Fruit & 
Produce Auction Association, Inc.; American Central Fruit Auction Company; Baltimore 
Fruit Exchange; Consolidated Fruit Exchange, Incorporated; Detroit Fruit Auction Com- 
pany; Fruit Auction Sales Company; New York Fruit Auction Corporation; H. Harris & 
Company; Philadelphia Terminals Auction Company; Union Fruit Auction Company; The 
United Fruit Auction Company. 


; In the District Court of the United States for the Southern District of California, Central 
Division. Civil Action No. 2577-BH. Filed November 18, 1942, 


; Fruit marketers and auctioneers enter a consent decree under the anti-trust laws enjoin- 
ing them from conspiring to fix prices, to sell exclusively or preferentially in any specified 
manner or through any designated channel, to control the kind or amount or quality of 
fruits to be sold through any channel, to refuse to sell within predetermined distances of any 
auction center, or to refuse to sell in carlots or other quantities customarily sold. Defendants 
are also enjoined from threatening or coercing competitors; interfering with the distribution 
of fruit by motor truck; interfering with any private sale market; interfering with the pur- 
‘chase by others of fruits; misrepresenting the ownership or operating methods of any 
defendant auction company or shipper; causing any financial institution, transportation 
agency, or other organization, to coerce any shipper or buyer to conform to any designated 
marketing practice; securing preferences in terminal handling of fruits, or receiving or 
granting secret preferences; or imposing any condition in a sale which restricts the buyer’s 
disposition of fruit acquired by him. The auction companies and association are enjoined 
from participating in a pool, purchasing fruits for resale at auction or private sale markets 
(with specified exceptions), extending loans or privileges to some producers and shippers 
not available to others, adopting rules or catalogs which unfairly favor certain shippers or 
buyers, misrepresenting or concealing facts respecting the marketing practices of any auction 
or private sale market, or imposing charges for facilities or services not supplied. The 
auction companies are required to post in their main offices, and in their principal auction 
sales rooms, certain information concerning stockholders, officers, and others interested in 
buying and selling, and a schedule of charges and terms of sale. 


Decree entered before Prirson M. HAtt, U.S. District Judge. 

For plaintiff: Thurman Arnold, Assistant Attorney General; Harold F. Collins, Special 
Assistant to the Attorney General; Leo V. Silverstein, United States Attorney; Paul F. 
Myers, Special Attorney. 


For defendants: Farrand & Farrand, by George E. Farrand, for California Fruit Grow- 
ers Exchange. A. I. Diepenbrock for California Fruit Exchange. Counts Johnson for 
Florida Citrus Exchange. Herman Phleger for Di Giorgio Trust Corporation. Emmett 
E. Doherty, and Robert G. Blanchard, by Robert G. Blanchard, for American Fruit & Pro- 
-duce Auction Association, Inc. Newlin & Ashburn, by Paul Sandmeyer, for American 
Central Fruit Auction Company and for Detroit Fruit Auction Company. Herman Phleger 
for Baltimore Fruit Exchange (an operating unit of Di Giorgio Fruit Corporation). J. Leslie 
Morgan and H. T. Morrow, by H. T. Morrow, for Consolidated Fruit Exchange, Inc. 
Schuyler & Hennessy, William C. Graves, and Byron F. Story, by Byron F. Story, for Fruit 
Auction Sales Company. Norman S. Sterry for New York Fruit Auction Corporation. 
Nathan B. Bidwell, Finlayson, Bennett & Morrow and H. T. Morrow, by H. T. Morrow, 
for H. Harris & Company. T. Ewing Montgomery, Finlayson, Bennett & Morrow and 
H. T. Morrow, by H. T. Morrow, for Philadelphia Terminals Auction Company. Lucius 
1K. Chase, Ransom W. Chase, and Chase, Barnes & Chase, by Ransom W. Chase, for Union 
Fruit Auction Company. Leslie, Hermann & Ritchie and Meserve, Mumper & Hughes, by 
Edwin A. Meserve and Roy L. Herndon, for the United Fruit Auction Company. 

Consent Decree ‘mission by any party in respect of any issue: 

The United States of America having filed Now, therefore, before any testimony has 

its complaint herein on the 16th day of No- _ been taken herein, and upon the consent of 
_vember, 1942, against the defendants named all parties hereto, it is hereby 


hereinabove; all of the defendants having Ordered and decreed as follows: 
appeared severally and filed their answer to 

such complaint denying the substantive alle- I 

gations thereof, and all parties hereto by [Jurisdiction and Cause of Action] 


their respective attorneys herein having sev- 
erally consented to the entry of this Final 
Decree herein without trial and without ad- 


The Court has jurisdiction of the subject 
matter hereof and of all the parties hereto; 
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the complaint states a cause of action against 
the defendants and each of them under the 
Act of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies” and 
the acts amendatory thereof and supple- 
mental thereto. 


II 
[Definitions] 


The ensuing terms and phrases, as used in 
this Decree, will have meaning as follows: 


1. ‘‘Fruits’’ mean fresh citrus and fresh decid- 
uous fruits of all kinds marketed in interstate 
commerce. 


2. “‘Shippers’’ mean persons, firms, associa- 
tions, and corporations which ship, distribute, 
and sell fruits. 

3. ‘‘Defendant shippers’’ are: California Fruit 
Growers Exchange, California Fruit Exchange, 
Florida Citrus Exchange, DiGiorgio Fruit Cor- 
poration (but only as a shipper). 

4, ‘‘Auction companies’’ mean persons, firms, 
associations, and corporations by and through 
which fruits are sold at auction. 

5. ‘‘Defendant auction companies’’ are: Amer- 
ican Central Fruit Auction Company, Baltimore 
Fruit Exchange (an operating unit of DiGiorgio 
Fruit Corporation, but only as such operating 
unit), Consolidated Fruit Exchange, Incor- 
porated, Detroit Fruit Auction Company, Fruit 
Auction Sales Company, H. Harris & Company, 
New York Fruit Auction Corporation, Phila- 
delphia Terminals Auction Company, Union 
Fruit Auction Company, The United Fruit 
Auction Company, : 

6. ‘‘Auction markets’’ mean places at and 
through which fruits are sold at auction. 

7. ‘“‘Auction centers’’ mean cities in which 
auction markets operate, and include the fol- 
lowing: Baltimore, Maryland; Boston. Massa- 
chusetts; Chicago, Illinois; Cleveland, Ohio; 
Cincinnati, Ohio; Detroit, Michigan; New York, 
New York; Philadelphia, Pennsylvania; Pitts- 
burgh, Pennsylvania; and St. Louis, Missouri. 

8. “Private sale markets’’ mean wholesale 
trading places at and through which fruits 
are sold otherwise than at auction. 

9. ‘“‘Subsidiary’’ means either (a) a corpora- 
tion 50 percent or more of whose issued and 
outstanding stock of voting class, or of all 
classes, is owned, directly or indirectly, by an- 
other corporation, or (b) a corporation whose 
policies or activities are dominated or controlled 
by another corporation. 


III 
[Conspiracies Enjoined] 


Each defendant, its directors, officers, 
agents, employees, successors, and subsidi- 
aries, and all persons acting for or on behalf 
of any defendant, its successors, or subsidi- 
aries, be and they are hereby enjoined and 
restrained from conspiring among them- 
selves or with any other person: 

1. To fix, maintain, or stabilize prices at 
which fruits are quoted or sold; 

2. To distribute or sell fruits exclusively or 
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preferentially in any specified manner or 
through any designated channel, whether it be 


through auction markets, private sale markets, 
f.o.b. production centers, or otherwise, or to 
increase, decrease, fix, control, or determine 
the kind or amount or quality of fruits to be 
quoted, supplied, distributed or sold during 
any period of time at any auction or private 
sale market or at any production center, or 
through any channel, or by any shipper, or to 
any broker, receiver, or buyer; 

3. To refuse to distribute or sell fruits at 
production centers or at private sale in any 
auction: center or in any city or district adja- 
cent to or within predetermined distances of 
any auction center, or td refuse to distribute 
or sell fruits of any kind or grade at any place 
or market in carlots or other quantities cus- 
tomarily sold at such place or market, to any 
designated buyer or class of buyers, or to any 
person known or believed to engage in the prac- 
tice of diverting or re-shipping fruits to other 
places or markets, 


IV 
[Individual Activities Enjoined] 


Each defendant, its directors, officers, 
agents, employees, successors, and subsidi- 
aries, and all persons acting for or on behalf 
of any defendant, its successors or subsidi- 
aries, be and each of them is hereby enjoined 
and restrained from: 


1, Threatening or coercing any competitor 
for the purpose of preventing, restricting, or 
eliminating competition, in the distribution or 
marketing of fruits at any auction or private 
sale market; 

2. Obstructing, preventing, or interfering with 
the distribution of fruits by motor truck, or 
the marketing of fruits so distributed at auction, 
private sale, or in any other manner; 

3. Obstructing, restricting, eliminating the 
use of, or interfering with any private sale 
market in any auction center or elsewhere, or 
any operator or patron thereof, for the pur- 
pose of destroying competition in the distribu- 
tion or sale of fruits, through threatening, 
intimidating, or coercing any such operator or 
patron or any transportation company; 

4. Obstructing, restricting,-or interfering with 
the purchase by others of fruits, through any 
particular channel, or place, or obstructing, re- 
stricting, or interfering with the purchase of 
fruits directly from any other shipper by any 
agency of federal, state, or local Government 
or any other person; 

5. Misrepresenting the ownership or operating 
methods of any defendant auction company or 
defendant shipper ; 

6. Requesting or causing any financial institu- 
tion, transportation agency, or credit agency, or 
any other organization, or any representative 
thereof, to coerce in any manner any pro- 
ducer, shipper, distributor, or buyer to conform 
to any designated marketing practice or pro- 
gram or to refrain from dealing with any 
designated marketing agency; 

7. Securing preferences or advantages, through 
threatening or coercing any transportation com- 
pany or terminal market company, or any 
official or employee thereof, in the terminal 
handling, servicing, or sale of fruits; or demand- 
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ing, receiving from, or granting to any shipper, 
auction company, operator of a private sale 
market, or transportation company any secret 
charge, secret rebate, secret concession, or any 
_other secret preference or advantage; 


8. Imposing any term or condition in con- 


nection with a sale of fruits to any buyer 
which restricts such buyer’s use or disposition 
of any fruit acquired by him, or obligates such 


buyer then or thereafter to support or patronize. 


any defendant exclusively or preferentially, or 
which, except for occasional shipments of mixed 
cars, makes the purchase at a terminal market 
of a designated kind of fruit a condition of 
availability of any other kind of fruit to such 
buyer. ig 


V 


[Activities of Auction Compamtes and 
Association Enjoined] 


The defendant American Fruit & Produce 
Auction Association, Inc., and the defendant 
auction companies and their successors and 
subsidiaries and all persons acting for or on 
behalf of them, or any of them, be and each 
of them is hereby further enjoined and re- 
strained from directly or indirectly: 


1. Sponsoring, establishing, or participating 
in any pool for the purchase or sale of fruits; 

2. Purchasing fruits for resale at auction or 
private sale markets, except when fruits of the 
kind purchased and offered for resale are not 
available from shippers, and provided that an- 
nouncement of the ownership thereof by the 
auction company be made at the time of offer 
for resale; 

3. Making loans or advances or extending 
privileges to producers or shippers unless the 
same be available on equal terms to all persons 
selling through such defendant auction com- 
pany; f 

4. Adopting, publishing, or utilizing auction 
rules or catalogs which list, arrange, classify, 
segregate, or fix the manner, time, or places of 
sale of fruits so as to unfairly favor certain, 
or any, shippers or buyers as against other 
shippers or buyers; 

5. Making known or available any information 
concerning any shipper or shipment unless 
similar information concerning all other ship- 
pers or shipments is likewise available upon 
equal terms to the trade generally; 

6. Misrepresenting or concealing any mate- 
rial fact respecting the marketing policies, prac- 
tices, or accomplishments of any auction or 
private sale market or any auction company; 

' 7, Imposing or collecting charges or fees for 
its own account for facilities or services which 
are not being supplied or rendered. 


VI 


[Information to Be Posted by Auction 
Companies] 


Each defendant auction company shall 
post and maintain in a conspicuous place in 
its main office and also in its principal fruit 
auction sales room: 

1. A complete and current list of its stock- 
holders, bondholders, and secured creditors who, 
to the knowledge of the auction company or its 


officers, are producers, 
brokers, or buyers of fruits; 

2. A complete and current list of its Officers, 
directors, partners, and employees who, to the 
knowledge of the auction company or its officers, 
are financially interesteq in the business of any 
Shipper, receiver, broker, or buyer of fruits; 

3.. A complete and current schedule of «ll its 
charges, fees, and terms of sale for all classes 
of commodities, shippers, and buyers. 


VII 


[Department of Justice to Have Access to 
Records, Interviews and Reports] 


shippers, receivers, 


For the purposes of securing compliance 
with this Decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice, on written request of 
the Attorney General or an Assistant At- 
torney General and on reasonable notice to 
any one of the defendant corporations made 
to the principal office of such defendant cor- 
porations, shall be permitted, subject to any 
legally recognized privilege: (1) access, dur- 
ing the office hours of such defendant cor- 
porations, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 


-ords and documents in the possession or 


under the control of the defendant corpora- 
tions, relating to any matters contained in 
this Decree; (2) subject to the reasonable 
convenience of such defendant corporations 
and without restraint or interference from 
them, to interview officers or employees of 


such defendant corporations, who may have 
counsel present, regarding any such mat- 


‘ters; and (3) such defendant corporations, 


on such request, shall submit such reports 
in respect of any such matters as from time 
to time may be reasonably necessary for the. 
proper enforcement of this Decree; Provided, 
however, that information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings for the purpose of se- 
curing compliance with this Decree in which 
the United States is a party or as otherwise 
required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties to 
this Decree to apply to the Court at any-time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Decree, 
for the modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 
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[1 56,248] United States of America v. Aqua Systems, Incorporated, Flotation Sys- 
tems, Inc., Rollo K. Blanchard, Albert C. Kaestner, William J. Peter, Herbert W. 
Ballantine, James Q. Henry, Fred E. Kalte and Henry D. Dargert. 


. In the District Court of the United States for the Southern District of New York. 
Civil Action No. 19-516. November 10, 1942* 


Defendants, patentees and licensees of inventions for use in the construction of 
hydraulic gasoline storage systems, are enjoined by consent from entering or maintaining 
any agreement to fix prices for the sale or construction of hydraulic gasoline storage 
systems; to fix prices to be charged for the granting of patent licenses, or to divide sales 
territories; from conditioning patent licenses on the purchase of any product; from 
discriminating in the sale of any product on the basis of whether or not the purchaser 
is licensed under any patent; from discriminating in the sale of any product on. the basis 
of whether or not the purchaser uses other products; from granting patent licenses only 
to persons who purchase certain products; from compelling any user of any hydraulic 
gasoline storage system to buy or to refrain from buying any patented or unpatented 
product; from preventing bidding by others; and from representing that any United States 
Letters Patent which defendants own or control covers hydraulic gasoline storage systems. 
‘Patent licensing agreements are cancelled and their performance enjoined. Defendants 
are ordered to divest themselves of all rights to specified patents and to assign them 
to the public without compensation, and to grant to any applicant an unrestricted royalty- 
free license under any patent which may be issued subsequently upon combinations 
relating to elements employed in the sale and installation of hydraulic gasoline storage 
and fueling systems. 


Decree approved by W. N. Bonny, United States District Judge. 
For the United States: Thurman Arnold, Assistant Attorney General? 


For defendants: Coudert Brothers, Wayne Clemens of counsel, for Flotation Systems, 
Inc., and for James Q. Henry, Fred E.Kalte, and Henry D. Dargert. Menken, Ferguson 
& Idler, by S. Stanwood Menken, for Aqua Systems Inc.,* Rollo K. Blanchard, Albert 
C. Kaestner, William J. Peter, and Herbert W. Ballantine. 


Final Judgment 

The complainant, United States of Amer- 
ica, having filed its complaint herein on 
November 10, 1942; the defendants Flotation 
Systems, Inc., James Q. Henry, Fred E. 
Kalte and Henry D. Dargert* having ap- 
peared and severally waived their answers 
to such complaint, hereby denying the sub- 
stantive allegations thereof; the said de- 
fendants Flotation Systems, Inc., James Q. 
Henry, Fred E. Kalte-and Henry D. Dar- 
gert by their respective attorneys herein having 
severally consented to the entry of this final 
judgment herein without trial or adjudication 
of any issue of fact or law herein and with- 
out admission by any party in respect of 
any. such issue. . 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of all parties here- 
to, it is hereby 


Ordered and decreed as follows: 


I 
[Jurisdiction and Cause of Action] 


That the Court has jurisdiction of the 
subject matter hereof and of all parties here- 


to, and that the complaint states a cause of 
action against the defendants and each of 
them for violation of Sections 1 and 2 of 
the Sherman Act and the acts amendatory 
thereof, and supplemental thereto. 


If 
[Definitions] 

As used in this decree, the phrase “hy- 
draulic gasoline storage system” includes 
methods and facilities for storing and dis- 
pensing gasoline by floating it on water, 
including any and all products, materials, 
devices and structures used in combination 
for the construction, installation or opera- 
tion of such a system, and the term “person” 
includes individuals, partnerships, corpora- 
tions associations, and other business firms 
as well as the federal, state, and local gov- 
ernments and agencies thereof. 


III 


[Agreements Cancelled and Performance 
Enjoined| 
The agreement dated January 12, 1940, 
between the defendant Aqua Systems, Inc. 
(hereinafter sometimes referred to as 
“Aqua’’), and the defendant Flotation Sys- 


1A substantially identical decree’ was entered into December 9, 1942, by Aqua Systems, Inc., 
Rollo K. Blanchard, Albert C. Kaestner, William J. Peter, and Herbert W. Ballantine. 
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tems, Inc. (hereinafter sometimes referred 
to as “Flotation”), and any and all agree- 
ments amendatory or supplemental to such 


agreement of January 12, 1940, including _ 


patent licensing agreements therein, are hereby 
cancelled, and each of the defendants and 
each of their directors, officers, agents, em- 
ployees, successors, and all persons acting 
or claiming to act under, through or for 
them or any of them are hereby enjoined 
and restrained from the further performance 
of any of the provisions of said agreement 
of January 12, 1940, and of any agreements 
amendatory thereof or supptémental there- 
to, including patent licensing agreements 
therein. 
IV 


[Activities Enjoined] 


Each of the defendants and each of their 
directors, officers, agents, employees, and 
successors and all persons acting or claim- 
ing fo act under, through or for them or 
any of them are hereby enjoined and re- 
strained: 


(A) from entering into, adhering to, main- 
taining or furthering, directly or indirectly, 
any contract, agreement, understanding, plan 
or program (other than those which are 
intra-company) among themselves or with 
any person: : 

1. To determine, fix, establish, maintain or 
adhere to prices, quotations, bids, terms or con- 
ditions which are to be charged, submitted to 
or required of others, for. the sale, construc- 
tion, operation or installation of hydraulic gaso- 
line storage systems, or any part thereof, or 
for any service in connection with such a sale, 
construction, operation or installation; 

2. To determine, fix, establish, maintain or 
adhere to prices, or other terms or conditions, 
which are to be charged, submitted to or re 
quired of others, for the granting of any license 
or sub-license to any patent or patents; 

3. To divide sales territories or to allocate 
_customers or markets or to refrain from com- 
peting in any territory for any customer or 
job; 


(B) from conditioning in any manner, 
directly or indirectly, the use of, or the 
express or implied licensing or sublicensing 
to use, manufacture, or sell any process, 
method, service, or combination in connec- 
tion with the construction, operation, or 
installation of any hydraulic gasoline storage 
system on the purchase or use of any prod- 
uct, material or service sold or distributed 
by any defendant or by any other designated 
or particular person; Re 

(C) from directly or indirectly discrimin- 
ating in‘the sale or distribution of any 
product, material or service used in the 
installation of any hydraulic gasoline stor- 
age system in favor of or against any person 
on the basis of whether or not such person 
is licensed to manufacture, use or sell under 
any patent; 


(D) from directly or indirectly discrimin- 
ating in the sale or distribution of any 
material, product, or service used in the 
installation of any hydraulic gasoline stor- 
age system in favor of or against any person 
on the basis whether such person purchases 
or uses other materials, services, or products 
sold or distributed by any defendant or any 
designated or particular person; 


(E) from granting licenses or sublicenses, 
expressed or implied, for any patent or 
patents relating to any hydraulic gasoline 
storage system only to persons who pur- 
chase or use products, services, or materials 
secured from or through any defendant or 
any other designated or particular person; 


(F) from directly or indirectly forcing, 
coercing,.or compelling any installer, seller, 
or user of any hydraulic gasoline storage 
system to buy or use or to refrain from 
buying or using any patented or unpatented 
product or material manufactured, distrib- 
uted, or sold by any defendant or any other 
designated or particular person; 


(G) from preventing or restricting, direct- 
ly or indirectly, bidding or the furnishing 
of quotations by others, for the construction, 
installation, or operation of any hydraulic 
gasoline storage system, or any part thereof, 
or for any service in connection with the 
installation, construction or operation of 
such a system; 

(H) from representing that any United 
States Letters Patent which the defendants 
or any of them now own or control cover 
hydraulic gasoline storage systems or special 
parts for the construction thereof. 


V 
[Divestment of Patent Rights Ordered] 


Each of the defendants and each of their 
directors, officers, agents, employees and 
successors be and they are hereby ordered: 

(A) to divest themselves of all right, 
title, and interest in and to the following 
United States Letters Patent and Patent 
Applications, and forthwith to take such 
steps as may be necessary to dedicate, trans- 
fer, and assign said Letters Patent and all 
rights thereunder to the public (including 
said defendants), without payment of royal- 
ties or other compensation whatever there- 
for: 

Kalte Patent Application, Serial No. 281383 

Farr Patent No. 1,612,424 

Peter Patent No. 1,909,071 

Peter Patent No. 1,582,855 

Peter Patent No. 1,759,708 

Farr Patent No. 1,561,066 

Peter Patent No. 1,582,857 

Farr Patent No. 1,598,071 

Farr Patent No. 1,657,532 

Peter Patent No. 1,710,006 

Reed-Hill Patent No. 1,759,644 

Peter Patent No. 1,759,663 
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Peter Patent No. 1,907,001 
Beckwith Patent No. 1,906,834 
Beckwith Patent No. 1,810,067 
Peter Patent No. 1,582,856 
Peter Patent No. 1,582,302 
Wignall Patent No. 1,831,898 
Bennett Patent No, 2,084,548 


(B) To grant to any applicant therefor, 
to the extent to which the defendants or 
any of them possess the power to do so, 
an absolutely unrestricted, whether as to 
duration or otherwise, and royalty-free li- 
cense or sublicense to use, manufacture, and 
sell under any patent or patents which may 
be issued subsequent to the date of this 
decree pursuant to an application on file or 
in existence at the time of this decree or 
any application which may hereafter be 
filed, upon combinations or subcombinations 
relating to elements employed in the sale 
and installation of hydraulic gasoline storage 
and fueling systems, 


VI 


[Access of Department of Justice to Records, 
Interviews and Reports]: . 


For the purpose of securing compliance 
with this decree duly authorized representa- 
tives of the Department of Justice shall, 
on written request of the Attorney General 
or an Assistant Attorney General be per- 
mitted (1) access, during the office hours 
of the defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda, and other 
records and documents in the possession or 
under the control of the defendants, relating 
to any matters contained in this decree, (2) 
without.restraint or interference from the 
defendants, to interview officers or employ- 
ees of the defendants, who may have counsel 
present, regarding any such matters, and 
(3) the defendants, on such request shall 
submit such reports in respect of any such 
matters as may from time to time be reason- 
ably necessary for the proper enforcement 
of this decree: Provided, however, That in- 
formation obtained by the means permitted 


in this-paragraph shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise reauired 
by law. 

VII 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for’ 


the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof or the enforce- 
ment of compliance therewith and for the 
punishment of violations thereof. 


VIII 


[Nothing to Restrict or Prohibit 
War Activities] 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers, or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United States 
to the General Counsel of the Office of 
Production Management, dated April 29, 
1941 (a, copy of which is attached hereto 
as Exhibit “A”) [reported at 1151, and 
omitted here], or with any amendment or 
amplification thereof by the Attorney Gen- 
eral, or in accordance with any arrangement 
of.similar character between the Attorney 
General and any National Defense Agency 
in effect at the time, provided such letter 
or arrangement has not at the time of such 
action been withdrawn or cancelled with 
respect thereto, or in compliance with Sec- 
tion 12 of the Act of June 11, 1942 (Public 
Law 603, 77th Congress). 
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[| 56,249] Farmers Co-operative Oil Company for Itself, and in behalf of all of its 
Members who were Members from March 6, 1935, to December 22, 1936, v. Socony- Vacuum 
Oil Company, Inc., Continental Oil Company, The Pure Oil Company, Shell Oil Company, 
Inc., formerly Shell Petroleum Corporation, Sinclair Refining Company, Mid-Continental 
Petroleum Corporation, Phillips Petroleum Company and Skelly Oil Company. 


Big ones States Circuit Court of ‘Appeals, Eignth Circuit. No. 12,369. December 28, 


: Appeal from the District:Court of the United States for the Northern District of 
owa. 


; A judgment dismissing a complaint brought by a cooperative corporation seeking treble 
damages under the anti-trust laws for damages allegedly incurred by its member stock- 
holders as a result of a price fixing conspiracy in the oil industry, is remanded with in- 
structions to grant plaintiff leave to amend its complaint by setting out its own cause of 
action and the causes of action of as many of its stockholders as elect to join as parties 
plaintiff. The cooperative corporation cannot maintain an action for damages to its mem- 
bers, and it does not allege a proper class suit as common relief is not sought. It fails to 
allege damages to itself. 


‘For appellant: Mr. Edward E. Baron (Mr. E. G. Dunn, Messrs. Dunn & Danforth, 
Mr. Leonard Simmer, and Mr. Neal J. Huff were with him on the brief). 


For appellees: Mr. David T. Searls (Mr. Gene M. Woodfin, Mr. R. L. Wagner, Mr. 
John C. Zwick, Mr. Leon E. Isaksen, Mr. S. A. Mitchell, Mr. R. D. Shewmaker, Mr. Henry 
C. Shull, Messrs. Vinson, Elkins, Weems & Francis, Messrs. Thomas, Orr & Isaksen, 
Messrs. Thompson, Mitchell, Thompson & Young, and Messrs. Shull & Marshall were 


with him on the brief). 


Before GARDNER, WooprRouGH and THomaAs, Circuit Judges. 


Tuomas, Circuit Judge, delivered the opin-, 
ion of the court. 


[Appeal from Dismissal of Complaint] 


This is an appeal:from a judgment sus- 
taining defendants’ motion to dismiss the 
complaint on the ground that it fails to 
state a claim upon which relief can be 
granted, 


[Parties Described] 


The plaintiff, Farmers Co-operative Oil 
Company, is a corporation operating under 
Chapter 390.1 of the Code of Iowa. Its 
place of business is at Sheldon in the North- 
‘ern District of Iowa. The defendant cor- 
porations are among those convicted in the 
district court of Wisconsin for a conspiracy 
in violation of §1 of the Sherman Anti- 
Trust Act, 26 Stat. 209; 50 Stat. 693; 15 
U.S. C. A: §1 ff.; United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150. 


[Nature of Sut] 


The plaintiff seeks to recover in its own 
name and in its own right as a result of 
said conspiracy treble damages for itself and 
its 700 members under 15-U. S. C. A. §15. 


[Allegations of Complaint] 


The allegations of the complaint neces- 
sary to understand the questions. presented 
may be re stated. The indictment and 
judgment of conviction in the Socony- 
Vacuum Oil Co. case, supra, are set out and 
it is alleged that by reason of the conspiracy 
therein involved the plaintiff and its mem- 
bers, or stockholders, suffered damages in 
the amount of $32,199.30 in that they had 
been illegally compelled to pay an extra 2% 
cents per gallon on 1,251,403 gallons of gaso- 
line purchased by plaintiff for itself and for 
its members from March 6, 1935, to De- 
cember 22, 1936. Plaintiff purchased the 
gasoline and furnished its members a supply 
for their individual needs at the increased 
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price, and each individual metnber of the 
corporation “sustained a loss by reason of 
the illegal acts” of the defendants. ; 

It is further alleged “that the amount paid 
by each individual member is relatively 
small; that the members are so numerous 
that it is. impossible for each to prosecute 
his action against these defendants for the 
damages sustained by reason of the con- 
spiracy-of which they have been convicted; 
that the expense of individual suits by the 
individual members of this association would 
prohibit the individual members from prose- 
cuting an action against these defendants.” 

The name of the members and their places 
of residence are not stated. The number 
of gallons of gasoline used by the plaintiff 
and by’ its members individually is not stated. 
Only the aggregate number of gallons used 
by all parties for whom it is sought to re- 
cover is stated, and only the aggregate 
amount of damages sustained by all of them 
is alleged. Judgment is asked for threefold 
such aggregate damages in the total amount 
of $96,597.90. 


[Errors Assigned] 


The plaintiff contends that the court erred 
in dismissing its complaint in three particu- 
lars: (1) In holding that a cooperative cor- 
poration cannot maintain an action for 
damages to its members; (2) in dismissing 
plaintiff's individual cause of action; and 
(3) in holding that the complaint does. not 
allege a proper class suit under Rule 23(a) 
(3) of the Federal Rules of Civil Procedure, 
28 U.S. C. A., following § 723c. 

The complaint avers that each individual 
member of the corporation sustained a loss 
by reason of the illegal acts of the defend- 
ants; and §15 of the Anti-Trust Act de- 
clares that ““Any person who shall be injured 
in his business or property by anything for- 
bidden in the anti-trust laws may sue there- 
for... and recover threefold the damages 
by him sustained.” In the instant case, 
therefore, the right of action belongs to the 
member customers of the plaintiff. Twin 
Ports Oil Company v. Pure Oil Co., 8 Cir., 119 
F. 2d 747. 


[Iowa Cooperative Cannot Sue for Damages 
to Members| 


The contention that an Iowa cooperative 
corporation can by virture of its cooperative 
nature maintain an action for damages sus- 
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tained by all of its members individually 
but as a group is without merit. Rule 17(a). 
of the Rules of Civil Procedure provides 
that “Every action shall be prosecuted in the 
name of the real party im interest.” Section 
8512.07 of Chapter 390.1 of the Code of Iowa 
grants cooperative corporations the right 
“To exercise any power .. . granted to ordi- 
nary corporations, save such as are incon-’ 
sistent with this chapter.” Section 8341 of 
the Code provides that ordinary corpora- 
tions shall have power “To sue and be sued 
by its corporate name.” But the statute 
nowhere authorizes a cooperative corpora- 
tion to sue in its corporate name upon causes 
of action owned individually by its stock- 
holders or members: Plaintiff relies. upon 
Baltimore & Potomac R. R..Co. v. Fifth Bap- 
tist Church, 108 U. S. 317, and United Mine 
Workers v. Coronado Co., 259 U..S. 344. 
Neither of these cases is in point. The first 
holds only that an incorporated church may 
sue for damages to the value of its property, 
and the -second that nine receivers for nine 
different corporations may join as plaintiffs 
in a suit against the same defendant to re- 
cover damages resulting from the same 
illegal act. ’ 


[Damages to Cooperative Not Alleged 


Plaintiff’s second contention, that it is en- 
titled, under the allegatiorts of the complaint, 
to recover upon its individual cause of ac- 
tion, is equally without merit. The -com- 
plaint nowhere alleges the use of a particular 
amount of gasoline by the plaintiff in its own 
business nor any particular amount of dam- 
ages sustained by it. Defendants concede 
that plaintiff has a right to maintain an ac- 
tion for any damages sustained by it in 
its Own business; but the allegations of the 
complaint fail to state any basis upon which 
individual relief can be granted. Rule 8(a), 
Rules of Civil Procedure. 


[Complaint Does Not Allege Proper 
Class Suit] 

The plaintiff contends in the third place 
that if it cannot sue for damages to its mem- 
bers as a group by reason of its relation to 
them as head of a kind of statutory coopera- 
tive family, it may represent them in a class 
suit under Rule 23(a) (3) of the Rules of 
Civil Procedure.* This contention, we think, 
involves an erroneous construction of the 
rule. To sustain it plaintiff relies upon Weeks 


1 RULE 23. Class Actions. 

(a) Representations. If persons constituting a 
class are so numerous as to make it impractic- 
able to bring them all before the court, such of 
them, one or more, as will fairly insure the ade- 
quate representation of all may, on behalf of all, 
sue or be sued. when the character of the right 
sought to be enforced for or against the class is 

(1) joint, or common, or secondary in the 
sense that the owner of a primary right refuses 


1 56,249 


to enforce that right and a member of the class 
thereby becomes entitled to enforce it; ; 

(2) several, and the object of the action is 
the adjudication of claims which do or may 
affect specific property involved in the action; 
or 

(3) several, and there is a common question 
of law or fact affecting the several rights and 
a common relief is sought. 


li ns eel als Velie ith a i 
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v. Bareco Oil Co.,7 Cir. 125 F. 2d 84; Alabama 
Independent Service Station Ass'n, Inc. v. Shell 
Petroleum Corporation, D. C. Ala., 28 F. Supp. 
386; and Independence Shares Corporation v. 
Deckert, 3 Cir., 108 F. 2d 51, rev. sub nomine, 
Decker v. Independence Shares Corp., 311 
U. S. 282, 2d appeal, sub nomine, Pennsylvania 
Co. for Insurance on Lives and Granting An- 
nuities v. Deckert, 3 Cir., 123 F. 2d 979, 

In the Weeks case, supra, two jobbers sued 
to recover damages caused by the same con- 
spiracy complained of in the present case. 
The plaintiff alleged that they were suing as 
representatives of a clasS of approximately 
900 jobbers. The suit was dismissed on 
motion on the ground that it was not a class 
suit under Rule 23 (a) (3), supra. The ap- 
pellate court reversed with directions, say- 
ing: “Its dismissal as a class suit, we think 
was right. But it does not follow the suit 
should have been dismissed as to plaintiffs, 
who, individually, have stated a good cause 
of action against defendants.” The dismis- 
sal as a class suit was sustained on the 
ground that the plaintiffs did not adequate- 
ly represent all the jobbers. The plaintiff 
in the instant case relies upon dicta in the 
opinion of the appellate court, such as, 
“Strong and persuasive reasons favor the ex- 
tension of the class suit theory to include 
a suit to vindicate the rights of several per- 
sons contemporaneously injured by a crim- 
inal conspiracy effectuated by the same 
conspirators and directed against a specific 
class of individuals.” Among the reasons 
suggested by the court is the fact that a 
conspiracy is a single wrong, giving rise to 
a statutory cause of action in which many 
persons have the identical cause of action, 
but varying in the scope of damages to each. 


In the Alabama case, supra, the court per- 
mitted a number of operators of gasoline 
service stations to sue on behalf “of all the 
similarly situated parties described in the 
complaint” to recover damages resulting 
from a violation of the anti-trust laws, add- 
ing, “However, for the recovery of damages, 
each member of the class must intervene to 
assert and prove such damage to himself.” 

The Independence case, supra, is authority 
only for the statement that where numer- 
ous persons are interested in common ques- 
tions of law or fact affecting the several 
rights of many individuals, “Common relief 
may be sought despite the fact that indivi- 
duals may recover separate judgments dif- 
ferent in amounts.” 

We think counsel for plaintiff have mis- 
construed the dicta in these cases, or have 
been misled thereby, and have wrongly con- 
strued Rule 23(a) (3). At any rate we do 
not agree with the construction placed upon 
the rule by plaintiff. Dean Clark, now Judge 
Clark, a member of the Advisory Commit- 
tee appointed by the Supreme Court to as- 
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sist in drafting the new rules, speaking before 
the Institute on Federal Rules of Civil Pro- 
cedure held at Washington, D.'C., in 1938, 
said: 

“Rule 23, Class Actions, represents an attempt 
which we have made.to state the general equity 
rule of representative suits , . . What we are 
trying to do is to classify the different forms of 
representative suit. 

“The first [clause, 23(a) (1),] is the case of a 
joint, common, or derivative right ... The sec- 
ond [clause, 23(a) (2),] deals with the adjudi- 
cation of claims to property. The third [clause, 
23(a) (3),] is sometimes referred to as the spur- 
ious class suit, and is only a limited form of 
general joinder. To use terms sometimes ap- 
plied, one. is the true class suit; two is the 
hybrid class suit; and three is the so-called, 
spurious class suit. The first two are really the 
proper cases of class suits, where the suing by 
the representative really should be binding and 
res adjudicata on those who are represented. In 
(3) it is not binding and this is, as I say, merely 
a short cut to cases where joinder is permis- 
sive.”’ 


The explanations, and the cases cited, in 
the Notes to the Rules are consistent with 
this statement. 

_In the present case the rights, that is the 
causes of action sought to be enforced, are 
several, and there exist common. questions 
of law and fact; but it cannot be said that 
common relief is sought. The damages 
sought to be recovered for plaintiff and its 
several stockholders are different. This case 
is an example of cases allowing permissive 
joinder in which the claim of.each member 
of the class must be alleged. The judgment 
of dismissal in this case, if permitted to 
stand, will not be binding upon plaintiff's 
stockholders. As said by the Supreme 
Court in the case of Hansberry v. Lee, 311 
U. S. 32, 40, “It is a principle of general 
application in Anglo-American jurisprudence 
that one is not bound by a judgment m 
personam in a litigation in which he is not 
designated as a party or to which he has 
not been made a party by service of process. 
Pennoyer. v. Neff, 95 U. S. 714.” The ex- 
ception to this principle is the representative 
or class suit. Supreme Tribe of Ben-Hur v. 
Cauble, 225 U. S. 356; Christopher v. Brussel- 
back, 302 U. S. 500; Plumb v. Goodnow’s 
Administrator, 123 U. S. 560, Since in the pres- 
ent case the rights of the plaintiff and of its 
stockholders are not identical, it cannot be 
said that they belong to the same class nor 
that the plaintiff can act for them. “Com- 
mon relief” is not the object of the suit as 
would be the case were an injunction its 
purpose. See Clark on Code Pleadings, § 63, 
pp. 280-281; Pennsylvama Co. for Insurance, 
etc. v. Deckert, 3 Cir., 123 F. 2d 979, 983; Ever- 
glades Drainage League v. Drainage District, 
D. C. Fla., 253 F. 246, 252; Louisiana Farmers’ 
Protective Union, Inc. v. The Great Atlantic 
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& Pacific Tea Company of Amenca, Inc., 8 
Gitar cies ears F. 2d (decided November 2, 
1942) 


[Plaintiff May Proceed Under Rule for 
Permissive Joinder] 


The plaintiff and its stockholders are not 
prejudiced, as plaintiff contends, by the 
holding that a class suit under Rule 23(a) 
(3) is not the proper proceeding in which 
to obtain relief. They may proceed under 
Rule 20(a), which provides for permissive 
joinder. 


[Leave to Amend Should Be Granted] 


We agree with the conclusion of the dis- 
trict court that the complaint fails to state 
a claim upon which relief can be granted. 
It is obvious, however, from reading the 
complaint that the plaintiff and its stock- 
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holders claim to have individual rights of 
action against the defendants, all of which 
depend upon common questions of law and 
fact; and that they have erred only in their 
attempt to plead such rights of action. For 
this reason we think the court erred in dis- 
missing the camplaint without granting leave 
to amend... The case is therefore remanded 
with instructions to modify the judgment 
appealed from by granting plaintiff a rea- 
sonable time in which to amend the com- 
plaint, if it is so advised, by setting out its 
own cause of action and the causes of ac- 
tion and damages sustained by as many 
of its stockholders as may elect to join as 
parties plaintiff, and for further proceedings 
consistent with this opinion. 


[Judgment Modified and Remanded] 
Modified and remanded. 


[56,250] W. B. Parker, Director of Agriculture, Agricultural Prorate Advisory 
Commission, Raisin Proration Zone No. 1, et al., v. Porter L. Brown. 


Supreme Court of the United States. 


No. 46, October Term, 1942. January 4, 1943. 


Appeal from the District Court of the United States for the Southern District of 


California. 


The California Raisin Proration Program, exercised under the California Agricultural 


Prorate Act, is not rendered unlawful by the Sherman Act, since, in view of the latter’s 
words and history, it must be taken to be a prohibition of individual and not state action. 
It is the State which has created the machinery for establishing the prorate program. The 
State in adopting and enforcing the prorate program made no contract or agreement and 
entered into no conspiracy in restraint of trade or to establish monopoly, but, as sovereign, 
imposed the restraint as an act of government which the Sherman Act did not undertake to 


prohibit. 


For appellant: Earl Warren, Atty. Gen. of Cal’;"Walter Bowers, W. R. Augustine, and 


Gilbert F. Nelson, Dep. Attys. Gen. 


For appellee: Christian M. Ozias, Brix Bldg., Fresno,-Cal.; G. L. Aynesworth, Irvine 
P. Aten, and Richard V. Aten, Helm Bldg., Fresno, Cal. 


Mr. Chief Justice STONE delivered the opinion of the Court. 


[Questions for Consideration] 


The questions for our consideration are 
whether the marketing program adopted for 
the.1940 raisin crop under the California Ag- 
ricultural Prorate Act? is rendered invalid 
(1) by the Sherman Act, or (2) by the Agri- 
cultural Marketing Agreement Act of 1937, 


as amended, 7 U. S. C. §§ 602, et seq, or (3) - 


by the Commerce Clause of the Constitu- 
tion. 


[Facts of Case] 


_ Appellee, a producer and packer of raisins 
in California, brought this suit in the district 


1 Act of June 5, 1933, ch. 754, Statutes of Cali- 


court to enjoin appellants—the State Direc- 
tor of Agriculture, Raisin Proration Zone 
No. 1, the members of the State Agricultural 
Prorate Advisory Commission and of the: 
Program Committee for Zone No. 1, and 
others charged by the statute with the ad- 
ministration of the Prorate Act from enforc- 
ing, as to appellee, a program for marketing 
the 1940 crop of raisins produced in “Raisin 
Proration Zone No. 1”, After a trial upon 
oral testimony, a stipulation of facts and 
certain exhibits, the district court held that 
the 1940 raisin marketing program was an 
illegal interference with and undue burden 


a a ee ee 
constitutionality under both Federal and State 


fornia of 1933, as amended by chs. 471 and 743, 
Statutes of 1935; ch. 6, Extra Session, 1938; 
chs. 363, $48 and 894, Statutes of 1939; and 
chs, 603,°1150 and 1186, Statutes of 1941. Its 
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Constitutions was sustained by the California 
Supreme Court in Agricultural Prorate Commis- 
sion v, Superior Court, 5 Cal. 2d 550. 
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upon interstate commerce and gave judg- 
ment for appellee granting the injunction 
prayed for. 39 F. Supp. 895. The case was 
tried by a district court of three judges and 
comes here on appeal under §§ 266 and 238 
of the Judicial Code as amended, 28 U. S. C. 
§§ 380, 345. 

As appears from the evidence and from 
the findings of the district court, almost all 
the raisins consumed in the United States, 
and nearly one-half of the world crop, are 
produced in Raisin Proration Zone No. 1. 
Between 90 and 95 per.-eent of the raisins 
grown in California are ultimately shipped 
in interstate or foreign commerce. 

The harvesting and marketing of the crop 
in California follows a uniform procedure. 
The grower of raisins picks the bunches of 
grapes and places them for drying on trays 
laid between the rows of vines. When the 
grapes have been sufficiently dried he places 


them in “sweat boxes” where their moisture’ 


content is equalized. At this point the curing 
process is complete. The growers sell the 
raisins and deliver them in the ‘‘sweat boxes” 
to handlers or packers whose plants are all 
located within the Zone. The packers process 
them at their plants and then ship them in 
interstate commerce. Those raisins which 
-are to be marketed in clusters are sometimes 
merely packed, unstemmed, in suitable con- 
tainers, but are more often cleaned, fumi- 
gated, and, when necessary, steamed to make 
-the stems pliable. Most of the raisins are 
not sold in clusters; such raisins are stemmed 
before packing, and most packers also clean, 
grade and sort them. One variety is also 
_seeded before packing. 

_The packers sell their raisins through 
agents, brokers, jobbers and other middle- 
men, principally located in other states or 
foreign countries. Until he is ready to ship 
the raisins the packer stores them in the 
form in which they have been received from 
producers, The length of time that the raisins 
remain at the packing plants before process- 
ing and shipping varies from a few days up to 
two years, depending upon the packer’s cur- 
rent supply of raisins and the market de- 
mand. The packers frequently place orders 
with producers for fall delivery, before the 
crop is harvested, and at the same time 
enter into contracts for the sale of raisins 
to their customers. In recent years most 
packers have had a substantial “carry over” 
of stored raisins at the end of each crop 
season, which are usually marketed before 
the raisins of the next year’s crop are mar- 
keted. 

The California’ Agricultural Prorate Act 
authorizes the establishment, through action 
of state officials, of programs for the mar- 
keting of agricultural commodities produced 
in the state, so as to restrict competition 
among the growers and maintain prices in 


the distribution of their commodities to pack- 
ers. The declared purpose of the Act is to 
“conserve the agricultural wealth of the 
State” and to “prevent economic waste in 
the marketing of agricultural products” of 
the state. It authorizes [§ 3] the creation of 
an Agricultural Prorate Advisory Commis- 
sion of nine members, of which a state offi- 
cial, the Director of Agriculture, is ex-officio 
a member, The other eight members are 
appointed for terms of four years by the 
Governor and confirmed by the Senate, and 
are required to take an oath of office. [§ 4.] 


Upon the petition of ten producers for the 
establishment of a prorate marketing plan 
for any commodity within a defined produc- 
tion zone [§ 8], and after a public hearing 
[§ 9], and after making prescribed economic 
findings [§ 10] showing that the institution 
of a program for the proposed zone will pre- 
vent agricultural waste and conserve agri- 
cultural wealth of the state without 
permitting unreasonable profits to producers, 
the Commission is authorized to grant the 
petition. The Director, with the approval of 
the commission, is then required to select a 
program committee from among nominees 
chosen by the qualified producers within the 
zone, to which he may add not more than 
two handlers or packers who receive the 
regulated commodity from producers for 
marketing. [§§11, 14, 15.] 

The program committee is required [§ 15] 
to formulate a proration marketing program 
for the commodity produced in the zone, 
which the Commission is authorized to ap- 
prove after a public hearing and a “finding 
that the program is reasonably calculated to 
carry out the objectives of the Act.” The 
Commission may, if so advised, modify the 
program and approve it as modified. If the 
proposed program, as approved by the Com- 
mission, is consented to by 65 per cent in 
number of producers in the zone owning 
51 per cent of the acreage devoted to pro- 
duction of the regulated crop, the Director 
is required to declare the program insti- 
tuted. [§ 16.] 

Authority to administer the program, sub- 
ject to the approval of the Director of Agri- 
culture, is conferred on the program 
committee. [§§6, 18, 22.] Section 22.5 de- 
clares that it shall be a misdemeanor, which 
is punishable by fine and imprisonment 
[Criminal Code § 19], for. any producer to 
sell or any handler to receive or possess 
without proper authority any commodity for 
which a proration program has been insti- 
tuted. Like penalty is imposed upon any 
person who aids or abets in the commission 
of any of the acts specified in the section, 
and it is declared that each “infraction shall 
constitute a separate and distinct offense”. 
Section 25 imposes a civil liability of $500 
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“for each and every violation” of any pro- 
vision of a proration program. 


The seasonal proration marketing program 
for raisins, with which we are now con- 
cerned, became effective on September 7, 
1940. This provided that the program com- 
mittee should classify raisins as “standard”, 
“substandard”, and “inferior”; “inferior” 
raisins are those which are unfit for human 
consumption, as defined in the Federal Food, 
Drug. and Cosmetic Act, 21 U. S. C. §§ 301 
et seq. The committee is required to estab- 
lish receiving stations within the zone to 
which every producer must deliver all raisins 
which he desires to market. The raisins are 
graded at these stations. All inferior raisins 
are to be placed in the “inferior raisin pool”, 
to be disposed of by the committee “only 
for assured by-product and other diversion 
purposes”. All substandard raisins, and at 
least 20 per cent of the-total standard and 
substandard. raisins produced, must be 
placed in a “surplus pool’. Raisins in this 
pool may also be disposed of only for “as- 
sured by-product and other diversion pur- 
poses”, except that under certain circumstances 
the program committee may transfer stand- 
ard raisins from the surplus pool to the 


stabilization pool. Fifty per cent of the crop . 


must be placed in a “stabilization pool”. 
Under the program the producer is per- 
mitted to sell the remaining 30 per cent of 
his standard raisins, denominated “free ton- 
nage”, through ordinary commercial chan- 
nels, Subject to the requirement that he 
obtain a “secondary certificate” authorizing 
such marketing and pay a certificate fee of 
$2.50 for each ton covered by the certificate. 
Certification is stated to be a device for con- 
trolling “the time and volume of movement” 
of free tonnage into such ordinary com- 
mercial channels. 


mittee “in such manner as to obtain stability 
in the market and to dispose of such raisins”, 
but no raisins (other than those subject to 
special lending or pooling arrangements of 
the Federal Government) can be sold by the 
committee at less than the prevailing market 
price for raisins of the same variety and 
grade on the, date of sale. Under the pro- 
gram the committee is to make advances to 
producers of from $25 to $27.50 a ton, de- 
pending upon the variety of raisins, for 
deliveries into the surplus pool, and from 
$50 to $55 a ton for deliveries into the sta- 
bilization pool. The committee is authorized 
to pledge the raisins held in those pools in 
order to secure funds to finance pool opera- 
tions and make advances to growers. 


[Valdity of Proration Program Challenged] 


Appellee’s bill of complaint challenges the 
validity of the proration program as in viola- 
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Raisins in the stabiliza- - 
tion pool are to be disposed of by the com-. 


tion of the Commerce Clause and the Sher- 
man Act; in support of the decree of the 
district court he also urges that it conflicts 
with and is superseded by the Federal Agri- 
cultural Marketing Agreement Act of 1937. 
The complaint alleges that he is engaged. 
within the marketing zone both in produc- 
ing and in purchasing and packing raisins 
for sale and shipment interstate; that before 
the adoption of the program he had entered 
into contracts for the sale of 1940 crop raisins ; 
that unless enjoined appellants will enforce 
the program against respondent by criminal 
prosecutions and will prevent him from mar- 
keting his 1940 crop, from fulfilling his sales 
contracts, and from purchasing for sale and 
selling in interstate cammerce raisins of that 
crop. 


[Jurisdiction of Court] 


Appellee’s allegations of irreparable injury 
are in general terms, but it appears from the 
evidence that he had produced 200 tons of 
1940 crop raisins; that he had contracted to 
sell 76214 tons of the 1940 crop; that he had 
dealt in 2,000 tons of raisins of the 1939 crop, 
and expected to sell, if the challenged pro- 
gram were not in force, 3,000 tons of the 
1940 crop at $60 a ton; that the preseason 
price to growers of raisins of the 1940 crop, 
before the program became effective, was 


$45 per ton, and that immediately afterward 


it rose to $55 per ton or higher. It also ap- 
pears that the district court having awarded 
the final injunction prayed, respondent has 
proceeded with the marketing of his 1940- 
crop and has disposed of all except twelve 
tons, which remain on hand. Although the 
district court found that the amount in con- 
troyersy exceeds $3,000, we are of opinion 
that as the complaint assails the validity of 
the program under the anti-trust laws, 15 
U. S. C. §§ 1-33, the suit is one “arising 
under” a “law regulating commerce” and 
allegation and proof of the jurisdictional 
amount are not required. 28 U.S. C. §§ 41(1). 
(8); Peyton v. Railway Express Agency, 316 
U.S. 350. The majority of the Court is also 
of opinion that the suit is within the equity 
jurisdiction of the court since the complaint 
alleges and the evidence shows threatened 
irreparable injury fo respondent’s business 
and threatened prosecutions by reason of his 
having marketed his crop under the protec- 
tion’of the district court’s decree. 


VALIDITY OF ‘THE PRORATE PRO- 
GRAM eerste SHERMAN 


Section 1 of the Sherman Act, 15.U. S. C. 
§ 1, makes unlawful “every contract, com- 
bination or conspiracy, in restraint of 
trade or commerce among the several 
States”, And §2, 15 U. S: C. §2, makes it 


unlawful to “monopolize, or attempt to mo- 
e 
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nopolize, or combine of conspire with any 
other person or persons, to monopolize any 
part of the trade or commerce among the 
several States”. We may assume for pres- 
ent purposes that the California prorate pro- 
gram’ would violate the Sherman Act if it 
were organized and made effective solely by 
virtue of a contract, combination or con- 
spiracy of private persons, individual or cor- 
porate. We may assume also, without deciding, 
that Congress could, in the exercise of its 
commerce power, prohibit a state from main- 
taining a stabilization program like the present 
because of its effect on interstate com- 
merce. Occupation of a legislative “field” by 
Congress in the exercise of a granted power 
is a familiar example of its constitutional 
power to suspend state laws. See Adams 
Express Co. v. Croninger, 226 U. S. 491, 505; 
Napier v. Atlantic Coast Line, 272 U. S. 605, 
607; Missouri Pacific v. Porter, 273 U. S. 341; 
Illinois Gas Co. v. Public Service Co., 314 
U.S. 498, 510. 

But it is plain that the prorate program 
here was never intended to operate by force 
of individual agreement or combination. It 
derived its authority and its efficacy from 
the legislative command of the state and was 
not intendedto operate or become effective 

- without that command. We find nothing in 
the language of the Sherman Act or in its 
history which suggests that its purpose was 
to restrain a state or its officers or agents 
from activities directed by its legislature. In 
a dual system of government in which, 
under the Constitution, the states are sov- 
ereign, save only as Congress may consti- 
tutionally subtract from their authority, an 
unexpressed purpose to nullify a state’s 
control over its officers and agents is not 
lightly to be attributed to Congress. 

The Sherman Act makes no mention of 
the state as such, and gives no hint that it 
was intended to restrain state action or 
official action directed by a state. The Act 
is applicable to “persons” including corpora- 
tions [$7], and it authorizes suits under it 
by persons and corporations [§ 15]. A state 
may maintain a suit for damages under it, 
Georgia v. Evans, 316 U. S. 159, but the 
United States may not, United States v. 
Cooper Corp., 312 U. S. 600—conclusions 
‘derived not from the literal meaning of the 
words “person” and “corporation” but from 
the purpose, the subject matter, the context 
and the legislative history of the statute. 

There is no suggestion of a purpose to 
restrain state action in the Act’s legislative 
history. The sponsor of the bill which was 
ultimately enacted as the Sherman Act de- 
clared that it prevented only “business com- 
binations”. 21 Cong. Rec. 2562, 2457; see also 
at 2459, 2461. That its purpose was to sup- 
press combinations to restrain competition 


and attempts’ to monopolize by individuals 
and corporations, abundantly appears from 
its legislative history. See Apex Hosiery Co. 
v, Leader, 310 U. S. 469, 492-93 and n. 15; 
Umted States v. Addyston Pipe & Steel Co, 
85 Fed. 271, affirmed 175 U. S. 211; Standard 
Oil Co. v. United States, 221 U.S. 1, 54-58. 


True, a state does not give immunity to 
those who violate the Sherman Act by au- 
thorizing them to violate it, or by declaring 
that their action is lawful, Northern Securities 
Co. v. United States, 193 U. S. .197, 332, 
344-47; and we have no question of the state 
or its municipality becoming a participant 
in a private agreement or combination by 
others for restraint of trade, cf. Union Pacific 
R. Co. v. United States, 313 U. S. 450. Here 
the state command to the Commission and 
to the program committee of the California 
Prorate Act is not rendered unlawful by 
the Sherman Act since, in view of the latter’s 
words and history, it must be taken to be a 
prohibition of individual and not state action. 
It is the state which has created the machin- 
ery for establishing the prorate program. 
Although the organization of a prorate zone 
is proposed by producers, and a prorate pro- 
gram, approved by the Commission, must 
also be approved by referendum of pro- 
ducers, it is the state, acting through the 
Commission, which adopts the program and 
which enforces it with penal sanctions, in the 
execution of a governmental policy. The 
prerequisite approval of the program upon 
referendum by a prescribed number of pro- 
ducers is not the imposition by them of their 
will upon the minority by force of agreement 
or combination which the Sherman Act pro- 
hibits. The state itself exercises its legis- 
lative authority in making the regulation and 
in prescribing the conditions of its applica- 
tion. The required vote on the referendum 
is one of these conditions. Compare Currin 
v. Wallace, 306 U. S. 1,16; Hampton & Co. v. 
United Statés, 276 U. S. 394, 407; Wickard v. 
Filburn, 317 U.S. —. 


The state in adopting and enforcing the 
prorate program made no contract or agree- 
ment and entered into no conspiracy in re- 
straint Of trade or to establish monopoly 
but, as sovereign, imposed the restraint as 
an act of government which the Sherman 
Act did not undertake to prohibit. Olsen v. 
Smith, 195 U. S. 332, 344-45; cf. Lowenstein 
v. Evans, 69 Fed. 908, 910. 

[In a portion of the opinion not pertinent 
to the scope of this Service, and consequently: 
omitted here, the Court holds that the pro- 
ration program is not rendered invalid by 
the Agricultural Marketing Agreement Act 
of 1937 or by the Commerce Clause of the 
Constitution. } 

Reversed. 
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[1] 56,251] . United States v. William F. Monia and L. Aubrey Williams. 
‘Supreme Court of the United States. No. 248, October Term, 1942. January 11, 1943. 
Appeal from the United States District Court for the Northern District of Illinois. 


One who, in obedience to a subpoena, appears before a grand jury inquiring into an 
alleged violation of the Sherman Act, and gives testimony under oath substantially touch- 
ing the alleged offense, obtains immunity from prosecution for that offense, pursuant to 
the terms of the Sherman Act, although he does not claim his privilege against self-in- 
crimination. Congress afforded Government officials the choice of subpoenaing a witness 
and putting him under oath, with the knowledge that he would have complete immunity 
from prosecution respecting any matter substantially connected with the transactions in 
respect of which he testified, or retaining the right to prosecute by foregoing the opportu- 
nity to examine him. Congress did not provide that, in addition, the witness must claim 
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For appellant: Charles Fahy, Solicitor General; Thurman Arnold, Assistant Attorney 
General; Edward H. Miller, Kenneth L. Kimble, Robert L. Stern, Special Assistants to 


Attorney General. i 


For appellees: Charles J. Faulkner, Jr., Martinsburgh, W. Va.; Weymouth Kirkland, 
Chicago, Ill.; John P. Barnes, Chicago, Ill.; R. F. Feagans, Washington, D. C.; A. L. 
Hudson, Chicago, IIl.; Walter H. Jacobs, Chicago, Ill.; Thomas A. Reynolds, Chicago, III. 


[Question Presented by Appeal] 


Mr. Justice Roperts delivered the opinion 
of the Court: This is a direct appeal from 
the District Court for Northern Illinois 
prosecuted pursuant to the Criminal Appeals 
Act.2 It. presents a question upon which 
the lower federal courts have sharply di- 
vided.” The question is whether one who, 
in obedience to a subpoena, appears before 
a grand jury inquiring into an alleged vio- 
lation of the Sherman Act, and gives testi- 
mony under oath substantially touching the 
alleged offense, obtains immunity from 
prosecution for that offense, pursuant to the 
terms of the Sherman Act, although he does 
not claim his privilege against self-incrim- 
ination. 

[Statutes Involved] 

The Sherman Act® provides in part: 

- no person shall be prosecuted or be 
subjected to any penalty or forfeiture for or 
on account of any transaction, matter, or thing 
concerning which he may testify or produce 
evidence, documentary or otherwise, in any pro- 
ceeding, suit, or prosecution under said Acts 
[the Interstate Commerce Act, the Sherman 
Anti-trust Act, and other acts]; Provided fur- 
ther, that no person so testifying shall be 


exempt from prosecution or punishment for. 


perjury committed in so testifying.”’ 


1Act of March 2, 1907, 34 Stat. 1246, as 
amended by the Act of May 9, 1942, 56 Stat. 
401, 18 U.S. C. 682. 

2Compare United States v. Armour & Co., 
142 Fed. 808; United States v. Skinner, 218 
Fed. 870; United States v. Elton, 222 Fed. 428; 
United States v. Lee, 290 Fed. 517; Johnson 
v, United States, 5 F. 2d 471; United States v. 
Lay Fish Co., 13 F. 2d 136; United States v. 
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That statute was supplemented by the 
Act of June 30, 1906,* which, so far as mate- 
rialkr sess? 

‘«, . under the immunity provisions [of the 
above Act and others] immunity shall extend 
only to a natural person who, in obedience to 
a subpoena, gives testimony under oath or pro- 
duces evidence, documentary or otherwise, un- 
der oath.’’ 


[Facts of Case] 


An indictment. was returned charging 
corporations and individuals, including the 
two appellees, with conspiracy to fix prices 
in violation of the Sherman Act. The ap- 
pellees filed special pleas in bar, each alleg- 
ing that, in obedience to a subpoena duly 
served, he appeared as a witness for the 
United States before the grand jury inquir- 
ing respecting the matters charged in the 
indictment, and gave testimony substan- 
tially connected with the transactions cov- 
ered by the indictment. No question is 
made but that the testimony so given did 
substantially relate to the transactions which 
were the subject of the indictment. 


The United States demurred to the pleas 
as insufficient, since neither alleged that the 
witness asserted any claim of privilege 


Greater New York Live Poultry C. of C., 33 
F. 2d 1005, with United States v. Pardue, 294 
Fed, 543; United States v. Ward, 295 Fed. 576; 
United States v. Moore, 15 F. 2d 593; United 
States v. Goldman, 28 F. 2d 424. 

8’ Act of February 25, 1903, 32 Stat. 854,904, 
ISU SC 32; 

4 34 Stat, 798, 15 U.S, C. 33. 
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against self-incrimination and therefore neither 
the Fifth Amendment of the Constitution 
nor the immunity statute could avail him. 


[Ruling Below Was Right} 


The District Court overruled the demur- 
rers on the ground ‘that the plain mandate 
of the statute precluded prosecution of the 
‘appellees whether they had claimed the 
privilege or not. We hold that the decision 
was right. 


[Contentions of Government] 
Beyond dispute the appellees were en- 


titled to immunity from prosecution if the 


statute-is to be given effect as it is written. 
We are asked, however, to read into it a 
qualification to the effect that immunity is 
not obtained unless the privilege against 
self-incrimination is claimed. Inasmuch as 
the statute is addressed to this privilege, 
and the privilege is accorded by the Fifth 
Amendment, it is said that if immunity is 
offered as a substitute for the privilege, the 
immunity, like the privilege, ought to be 
claimed; that thus the statute and the Fifth 
Amendment, which are pari materia, will be 
given a consistent construction. 

In the second place, it is urged that qual- 
ification of the forthright terms of the statute 
is necessary in order to avoid an unreason- 
able, unfair, and unintended result. The 
argument runs that if the statute is con- 
strued automatically to grant immunity 
without a claim of privilege, the prosecutor 
is at a disadvantage since he does not know 
whether, or to what extent, a witness may 
have participated in a crime; and so runs 
the risk of unintentionally affording immu- 
nity. On the other hand, so it is said, the 
witness has full knowledge as to the nature 
of his own conduct, and as to his possible 
incrimination by testimony, and it is not 
unfair to require him to claim his privilege 
and so put the prosecutor on notice that, 
if he insists upon the testimony, the witness 
will obtain immunity. 


[Legislative History] 


The well understood course of legislation 
before and after the adoption of the statute 
involved, and the legislative history, compel 
rejection of the contentions. 


The Fifth Amendment declares that “No 


person... shall be compelled in any crim- 
inal case to be a witness against himself.” 
An investigation by a grand jury is a crim- 
inal case.> The amendment speaks of com- 


5 Counselman v, Hitchcock, 142 U. S. 547, 562. 

6 United States ex rel. Vajtauer v. Commis- 
sioner, 273 U.S. 103, 113. 

7 Cong. Globe, 40th Cong., 2d Sess., pp. 950-51, 
1334. 


pulsion. It does not preclude a witness from 
testifying voluntarily in matters which may 
incriminate him. If, therefore, he desires 
the protection of the privilege, he must 
claim it or he will not be considered to have 
been “compelled” within the meaning of the 
Amendment.® 

More than seventy years ago Congress 
was advised that, in suits prosecuted by the 
United States, where evidence had been 
sought from certain persons, to be used by 
the Government, they- had interposed a 
claim of privilege which had been sustained 
by the courts.’ In order to forestall the 
obstruction and delay incident to judicial 
determination of the validity of the witness’ 
claim, and in order to obtain necessary evi- 
dence, even though the claim were well 
founded, Congress adopted the Act of Feb- 
tuary 25, 1868,° which became R. S. 860.. 
This Act applied to all judicial proceedings 
and provided, in effect, that no, evidence 
obtained from a witness could be used. 
against him in a criminal proceeding. 

This court, in Counselman v. Hitchcock, 
142 U. S. 547, held the Act unconstitutional 
because, while it prevented the use of the 
evidence against the witness, it did not pre- 
clude his prosecution as a result of infor- 
mation gained from his testimony. The 
court indicated clearly that nothing short of 
absolute immunity would justify compelling 
the witness to testify if he claimed his priv- 
ilege. 

The original Interstate Commerce Act? 
contained an immunity provision in the form 
held invalid in the Counselman case. To 
meet the decision in that case, Congress 
passed the Act of February 11, 1893,° which 
applied only to proceedings under the 
Interstate Commerce Act. This statute, how- 
ever, became the model for immunity pro- 
visions which were enacted at various times 
up to 1933, including the Act of February 
25, 1903, supra, with which we are here con- 
cerned. This court sustained the constitu- 
tionality of these Acts.” 

In 1906 the District Court for the North- 
ern District of Illinois held, in United States 
v. Armour & Co., 142 Fed. 808, that a vol- 
untary appearance, and the furnishing of 
testimony and information without subpoena, 
operated to confer immunity from prosecu- 
tion under the Sherman Act. The court 
held that the immunity conferred was broader 
than the privilege given by the Fifth Amend- 
ment. The decision attracted public inter- 
est since, if it stood, one could immunize 
himself from prosecution by volunteering 


815 Stat. 37. 

924 Stat. 383. 

10 27 Stat. 443, 49 U.S, C. 46. 

1 Brown v. Walker, 161 U.S. 591. 


1 56,251 


876 


information to investigatory bodies. Con- 
gress promptly adopted the Act of June 30, 
1906, supra, providing that the immunity 
should only extend to a natural person who, 
in obedience to a subpoena, testified or pro- 
duced evidence under oath. The Congres- 
sional Record shows that the sole purpose 
of the bill was exactly what its language 
states.” Senator Knox, who sponsored the 
bill, stated: “Mr. President, the purpose of 
this bill is clear, and its range is not very 
broad. It is not intended to cover all dis- 
puted provisions as to the rights of wit- 
nesses under any circumstances, except those 
enumerated in the bill itself.” 

It is evident that Congress, by the earlier 
legislation, had opened the door to a prac- 
tice whereby the Government might be 
trapped into conferring unintended immu- 
nity by witnesses volunteering to testify. 
The amendment was thought, as the Con- 
gressional Record demonstrates, to be suf- 
ficient to protect the Government’s interests 
by preventing immunity unless the prose- 
cuting officer, or other Government official 
concerned, should compel the witness’ at- 
tendance by subpoena and have him sworn. 

Not until 1933 did Congress evidence an 
intent that if the witness desired immunity 
he must, in addition, assert his constitu- 
tional privilege. In a series of acts adopted 
between 1934 and: 1940 an additional _pro- 
vision was inserted adding this requirement.” 
These acts indicate how simple it would 
have been to add a similar provision appli- 
cable to the Interstate Commerce Act, the 
Sherman Act, and others which have been 
allowed to stand as originally enacted save 
for the amending Act of 1906.% 


[Legislation Plain in Its Terms] 


The legislation involved in the instant 
case is plain in its terms and, on its face, 
means to the layman that if he is sub- 
poenaed, and sworn, and testifies, he is to 
have immunity. Instead of being a trap for 
the Government, as was the orginal Act, the 
statutes in question, if interpreted as the 
Government now desires, may well be a 
trap for the witness. Congress evidently 
intended to afford Government officials the 
choice of subpoenaing a witness and putting 
him under oath, with the knowledge that 
he would have complete immunity from 
prosecution respecting any matter substan- 
tially connected with the transactions in 
respect of which he testified, or retaining 
the right to prosecute by foregoing the op- 


12249 Cong. Rec. 5500, 7657-58, 8734-39-40, 

13 See e. g. Securities Exchange Act, 48 Stat. 
900, 15 U. S. C. 78u(d); Investment Advisers 
Act, 54 Stat. 853, 15 U. S. C. 80b-9(d). 

4Tt may be, that, due to the thoroughness 
of preliminary investigation in the classes of 
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portunity to examine him. That Congress 
did not intend, or by the statutes in issue 
provide, that, in addition, the witness must 
claim his privilege, seefhs clear. It is not 
for us to add to the legislation what Con- 
gress pretermitted. 


[Heike Case Distinguished] 


We have referred to the diversity of views 
amongst the lower courts. The Govern- 
ment insists that this court has settled the 
question in favor of its view. Its reliance 
is upon Heike v. United States, 227 U.S. 131. 
That case, however, decided only that the 
immunity conferred by the legislation in 
question was intended to protect the witness 
to the same extent that the Fiffh Amend- 
ment protects him. The question was whether 
the immunity extended to prosecution for 
crimes with which the matters testified to 
were but remotely connected. This court 
held that, as the Amendment did not jus- 
tify a claim of privilege against such remote 
contingencies, the immunity should be like- 
wise construed not to reach them. The 
question of the necessity of a witness be- 
fore an investigatory body claiming his 
privilege in order to earn his immunity was 
not decided. 


[Judgment Affirmed] 
The judgment is affirmed. 


[Dissenting Opinion] 


Mr, Justice Frankfurter, dissenting: We be- 
gin with the unquestioned fact that the Con- 
stitution does not compel Congress to afford 
immunity from prosecution to those who tes- 
tify without invoking the constitutional privi- 
lege against self-incrimination. The question 
for decision here is whether, by the Act of 
June 30, 1906, 34 Stat. 798, amending the im- 
munity provision of the Act of February 25, 
1903, 32 Stat. 904, Congress granteqd more than 
the Constitution requires and offered a. ‘‘gra- 
tuity to crime,’’ Heike v, United States, 227 U.S. 
131, 142, by conferring immunity to persons 
who testify without claiming the protection of 
the privilege against self-incrimination and who 
in no way indicate that their testimony is being 
given in return for the statutory immunity. 
In other words, did Congress, by that amend- 
ment, seek to facilitate the enforcement of law 
by making ‘‘evidence available and compulsory 
that otherwise could not be got,’’ ibid., or was 
it passing an act of amnesty? 

This question cannot be answered by clos- 
ing our eyes to everything except the naked 
words of the Act of June 30, 1906. The notion 
that because the words of a statute are plain, 
its meaning is also plain, is merely pernicious 


cases in question, Congress has believed that 
the Government’s representatives needed no fur- 
ther warning of the result of subpoenaing a 
witness and examining him under oath. 
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oversimplification. It is a wooden English doc- 
trine of rather recent vintage (see Amos, The 
Interpretation of Statutes, 5 Camb. L. J. 163; 
Davies, The Interpretation of Statutes, 35 Col. 
L. Rev. 519), to which lip service has an occa- 
Sion been given here, but which since the days 
of Marshall this Court has: rejected, and espe- 
cially in practice. FH. g., United States v. 
Fisher, 2 Cranch’ 358, 385-86; Boston Sand Co. 
v. United States, 278 U.S. 41, 48; United States 
w. American Trucking Ass’ns, 310 U. S. 534, 
542-44, A statute, like other living organisms, 
derives significance and sustenance from its en- 
vironment, from which it cannot be severed 
without being mutilated. Especially is this true 
where the statute, like the one before us, is 
part of a legislative process having a history 
and a purpose. The meaning of such a statute 
cannot be gained by confining inquiry within 
its four corners. Only the historic process of 
which such legislation is an incomplete frag- 
ment—that which gave rise to it as well as 
that to which it gave rise—can yield its true 
meaning. And so we must turn to the history 
of federal immunity provisions. 

_ The earliest federal statute dealing with im- 
munity is the Act of January 24, 1857, 11 Stat. 
155, as amended by the Act of January 24, 1862, 
12 Stat. 333. This legislation, relating to tes- 
timony before either House of Congress, fur- 
nished a model for later immunity provisions. 
Congress was careful to state precisely what 
it was for which immunity was given: ‘‘No 
witness shall hereafter be allowed to refuse 
to testify to any fact or to produce any paper. 
. ..”’ 11 Stat. 156 (italics added). It was 
the refusal to testify, not the refusal to appear 
as a witness, which Congress took away and 
for which it gave immunity. 

Duty, not privilege, lies at the core of this 
problem—the duty to testify, and not the privi- 
lege that relieves of such duty. In the classic 
Phrase of Lord Chancellor Hardwicke, ‘‘the 
public has a right to every man’s evidence,”’ } 
The duty to give testimony was qualified at 
common law by the privilege against self- 
incrimination. And the Fifth Amendment has 
embodied this privilege in our fundamental law. 
But the privilege is a privilege to withhold an- 
swers and not a privilege to limit the range 
of public inquiry. The Constitution does not 
forbid the asking of criminative questions, It 
provides only that a witness cannot be com- 
pelled to answer such questions unless ‘‘a full 
substitute’’ for the constitutional privilege is 
given. Counselman v. Hitchcock, 142 U. S. 547, 
586. The compulsion which the privilege en- 
titles a witness to resist is the compulsion to 
answer questions which he justifiably claims 
would tend to incriminate him. But the Con- 
stitution does not protect a refusal to obey a 
process. A subpoena is, of course, such a proc- 
ess, merely a summons to appear. 8 Wigmore 
on Evidence (3d ed.) p. 106, § 2199. There never 
has been a privilege to disregard the duty to 
which a subpoena calls. And when Congress 
turned to the device of immunity legislation, 
therefore, it did not provide a ‘‘substitute’’ for 


1 Debate in the House of Lords on the Bill 
to indemnify Evidence, 12 Hansard’s Parlia- 
mentary History of England, 675, 693, May 25, 
1742, quoted in 8 Wigmore on Evidence (3d ed.) 
p. 64, § 2192. 


the performance of the universal duty to appear 
as a witness—it did not undertake to give some- 
thing for nothing. It was the refusal to give 
incriminating testimony for which Congress bar- 
gained, and not the refusal to give any testi- 
mony. And it was oniy in exchange for self- 
incriminating testimony which ‘‘otherwise could 
not be got'’ (Heike v. United States, 227 U. S. 
131, 142) because of the witness’ invocation of 
his constitutional rights that Congress conferred 
immunity against the use of such testimony. 

Instead of giving more than the constitutional 
equivalent for the privilege against self-incrim- 
ination, Congress for a long time did not give 
enough. See Counselman v. Hitchcock, 142 
U. S. 547, invalidating the Act of February 25, 
1868, 15 Stat. 37, R. S. § 860, the first immunity 
statute relating to judicial proceedings. In 
order to remove the gap between what this 
Act gave and what the Constitution was con- 
strued to require, Congress promptly passed 
the Act of February 11, 1893, 27 Stat. 443, in 
order not to interrupt the effective enforcement 
of the Interstate Commerce Act. As the de- 
bates reveal, Congress acted on its understand- 
ing of what this Court in the Counselman 
decision indicated was an adequate legislative 
alternative. See remarks of Senator Cullom, 
July 18, 1892, 23 Cong. Rec. 6333. The 1893 
Act followed the language of the Act of Janu- 
ary 24, 1857, by providing that ‘‘no person shall 
be excused from attending and testifying or 
from producing books . i ee estataedds 
(italics added). And in 1896 this Court, in 
Brown v, Walker, 161 U. S. 591, 595, found that 
the 1893 Act ‘“‘sufficiently satisfies the consti- 
tutional guarantee of protection.’’ There was 
no indication of any belief that Congress had 
given anything more than it had to give—and, 
indeed, only a bare majority of the Court 
thought that the statute had given as much 
as the Constitution required. 

Certainly until the beginning of this century, 
therefore, Congress displayed no magnanimity 
to criminals by affording amnesty for their 
crimes. Indeed, so sensitive has Congress been 
against immunizing crime that it has not en- 
trusted prosecutors generally with the power 
to relieve witnesses from prosecution in ex- 
change for incriminating evidence © against 
others. But as part of the legislative program 
for the correction of corporate abuses, Con- 
gress in February 1903 included provisions for 
immunity in three additional measures, the 
Act of February 14, 1903, 32 Stat. 828, estab- 
lishing the Department of Commerce and Labor 
and conferring upon the Commissioner of Cor- 
porations the investigatory powers possessed 
by the Interstate Commerce Commission, the 
Elkins Amendment of February 19, 1903, 32 
Stat. 848, to the Interstate Commerce Act, and 
the Act of February 25, 1903, 32 Stat. 903-04, 
making large appropriations for the enforce- 
ment of the Interstate Commerce Act, the Sher- 
man Law, and other enactments. It is this 
latter provision, as amended by the Act of 1906, 
which is immediately before us. 

It was not until the startling decision of Dis- 
trict Judge Humphrey in United States v. 
Armour & Co., 142 Fed. 808, that the sugges- 
tion was seriously made that Congress, in stu- 
diously fashioning a constitutional equivalent 
for the privilege against self-incrimination, was 
playing Lady Bountiful to criminals, The par- 
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ticular concerns which the Armour opinion 
stirred must be heeded because they provoked 
the Act of 1906. The meaning of that legis- 
lation is lost unless derived from the circum- 
stances which gave rise to it. The case arose 
out of a proceeding begun under the Act of 
February 14, 1903, 32 Stat. 825, creating the 
Department of Commerce and Labor. Section 
8 of that Act. provided that the Secretary of 
Commerce and Labor shall ‘‘from time to time 
make such special investigations and reports 
as he may be required to do by. . . either 
House of Congress."’ In obedience to a resolu- 
tion of the House of Representatives, the Sec- 
retary directed the Commissioner of Corpora- 
tions to investigate the causes of the low prices 
of beef cattle. Accordingly, the Commissioner 
instituted such an inquiry. At a conference 
with officers of the packing corporations and 
their counsel, the Commissioner explained the 
purposes and scope of his investigation, He 
informed them that he was acting independently 
and not in cooperation with the Department 
of Justice in its contemporaneous proceeding 
against the ‘‘Beef Trust’’ for alleged viola- 
tions of the Sherman Law, and that any evi- 
dence obtained from the packers would not be 
given to the Department but would be reported 
only to the President for his appropriate use. 
(H. Doc. No, 706, 59th Cong., Ist Sess., p. 6.) 
Thereupon the Commissioner’s agents were af- 
forded an opportunity to examine the packers’ 
books and papers. 


Subsequently, an indictment under the Sher- 
man Law was found against the packing cor- 
porations and their officers. Pleas in bar were 
filed, alleging in substance that, as a result 
of the investigation made by the Commissioner 
of Corporations, the defendants had obtained 
immunity from prosecution for the offenses 
charged in the indictment. 
sustained these pleas as to the individual de- 
fendants on the ground that the information 
‘furnished by the defendants brought into op- 
eration the immunity provision of the Act of 
February 14, 1903, which incorporated by ref- 
erence the Act of February 11, 1893, 27 Stat. 
443, relating to testimony before the Interstate 
Commerce Commission. Judge Humphrey 
reached his conclusion by attributing to Con- 
gress in passing the Act of February 11, 1893, 
a purpose which this Court later unanimously 
rejected in Heike v. United States, 227 U. S. 
131. For while Judge Humphrey correctly held 
that ‘“‘the privilege of the amendment permits 
a refusal to answer,’’ he also stated, quite in- 
correctly and without any warrant in the lan- 
guage, legislative history or policy of the Act, 
that the statute ‘‘wipes out the offense about 
which the witness might have refused to an- 
swer.’’ 142 Fed. at 822. In other words, the 
district judge treated the immunity act as 
though it were an act of amnesty, and that 
is precisely what this Court in the Heike. case 
said it was not: ‘'Of course there is a clear 
distinction between an amnesty and the con- 
stitutional protection of a party from being 
compelled in a criminal case to be a witness 
against himself. Amendment V. But the ob- 
vious purpose of the statute [the Act of Feb- 
ruary 25, 1903] is to make evidence available 
and compulsory that otherwise could not be 
- got. We see no reason for supposing that the 
act offered a gratuity to crime. It should be 
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construed, so far as its words fairly allow the 
construction, as coterminous with what other- 
wise would have been the privilege of the 
person concerned. We believe its policy to be 
the same as that of the earlier act of February 
11, 1893, c. 83, 27 Stat. 443, which read ‘No 
person shall be excused from attending and 
testifying,’ &c. ‘But no person shall be prose- 
cuted,’ &c., as now, thus showing the correla- 
tion between constitutional right and immunity 
by the form.’’ 227 U.S. at 142. P 

Judge Humphrey doubtless fell into error 
because he treated the immunity provision as 
subsidiary to the main purpose, as he conceived 
it, of the Act establishing the Department of 
Commerce and Labor. He believed ‘‘the pri- 
mary purpose’’ of that Act was to ‘‘secure in- 
formation for the use of the legislative body."’ 
142 Fed. at 826. It is plain that he did not. 
view the immunity provisions in their true 
light, that is, as means to facilitate the ad- 
ministration of the criminal law, . Whatever 
justification Judge Humphrey may have had 
for entertaining such a notion with regard to 
the Act creating the Department of Commerce 
and Labor, it certainly has no application te 
the immunity provisions touching the Inter- 
state Commerce Act and the Sherman Law. 
Those provisions were enacted as aids in the 
enforcement of criminal justice; they were not 
acts of amnesty designed to wipe out criminal 
offenses. 4 

Acting swiftly to correct the error of the 
Armour decision, the President recommended 
that ‘‘the Congress pass a declaratory act’’ to 
set aside Judge Humphrey's misconception of 
congressional purpose. Message from the Presi- 
dent of the United States, April 18, 1906, H. 
Doc. No. 706, 59th Cong., Ist Sess., p. 3. In 
so doing, President Theodore Roosevelt was 
acting upon the advice of Attorney General 
(soon to become Mr, Justice) Moody. Nat- 
urally enough, the declaratory legislation di- 
rected itself to the correction of the two evils 
that Judge Humphrey’s opinion projected, 
namely, to make it clear that immunity should 
not be afforded for producing corporate docu- 
ments which could in any event be had because 
the privilege against self-incrimination is not 
available to corporations, Wilson v. United 
States, 221 U. S. 361, 372-74, and that a person 
who does not give evidence under the ordinary 
formalities incident to being a witness was not 
entitled to immunity. The legislation was re- 
sponsive to the Government's position, as stated 
by Attorney General Moody: ‘‘Upon these facts 
{in the Armour case] the Government contended 
that the statutory immunity could be conferred 
only upon persons subpoenaed by the Commis- 
sioner of Corporations who might subsequently 
give testimony or evidence (in the legal sense 
of those terms) relating to the subject-matter 
of the. indictment.’’ H. Doc, No. 706, 59th 
Cong., 1st Sess., p. 7. : 

Such was the limited purpose of the 1906 
amendment. Could it be that the President 
having proposed, and the Congress having en- 
acted, a restrictive declaration regarding the 
scope of the immunity provision in order to 
prevent other courts from following the lati- 
tudinarian misconception of Judge Humphrey, 
the President and the Congress, both acting 
upon the advice of one of the ablest of Attor- 
neys General, were unwittingly betrayed into. 
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introducing a new gratuity for witnesses under 
duty to respond to a subpoena, by giving an 
amnesty in exchange for the mere response? 
For more than seventeen years. thereafter it 
Was unquestioned that Congress had given no 
more than the Constitution required—freedom 
from prosecution for evidence that could not 
otherwise be obtained, evidence that was with- 
held upon claim of constitutional privilege, evi- 
dence that was given only because Congress had 
provided immunity. This was the ruling of all 
the federal courts which considered the ques- 
tion, courts on which sat some of the ablest 
Judges of their day—Judge Martin in United 
States v. Heike, 175 Fed. 852; Judge Grubb in 
United States v. Skinner, 218 Fed. 870; Judge 
Hunt in United States v. Elton, 222 Fed. 428; and 
Judge Rose in Johnson v, United States, 5 F. 
2d 471. The narrow purpose of the 1906 amend- 
ment, in the light of the events which gave rise 
to it, was succinctly set forth by Judge Rose: 
“Quite clearly this act did only two things and 
it was intended to do no more. It made it clear 
that the immunity granted did not inure to the 
benefit of corporations and that a natural per- 
son could not claim it unless he had testified 
in obedience to a subpoena. It was passed to 
meet the serious situation which the President 
and Congress thought had been created by the 
rulings of Judge Humphrey. ... It was clearly 
not intended to change the previously existing 
law in any other respect. . . . A construction 
should not be given to it which would result 
in a grand jury or prosecuting officer unwit- 
tingly conferring immunity upon a_ serious 
offender because in the best of good faith, and 
with no reason to suppose that he was criminally 
involved in the transaction, he was subpoenaed 
to produce some documents or to give some 
testimony which perhaps could just as well have 
been obtained from other sources. Unquestion- 
ably the witness has the constitutional right to 
object to testifying. Then it is open to the 
government to elect whether it will or will not 
proceed with his examination under the statute, 
but if it does not, his rights remain as they 
were before he was called to the stand.”’ John- 
son v. United States, 5 Fed. 471, 477. The ob- 
servations of Judge Grubb in United States v. 
Skinner, 218 Fed. 870, 879, are equally pertinent 
here: ‘“The witness, in many cases, is alone in- 
formed as to whether his evidence will tend to 
incriminate him. The supposed incrimination 
may relate to offenses not under investigation 
by the examining tribunal, and of the existence 
of which or of the relation of the desired evi- 
dence to which the examining tribunal or the 
government law officer may have no knowledge. 
The Heike case is an apt illustration of this 
possibility. The witness is likely to have ex- 
clusive knowledge as to what facts and what 
answers may tend to his incrimination, and with 
reference to what offenses. Again, the witness 
alone knows whether he willingly gives his evi- 
dence for the purpose of exonerating himself, 
or only with the expectation of receiving im- 
munity therefor. He is therefore in a better 
position to be called upon to assert his constitu- 


2 It is significant that the Heike case, in which 
this Court held there was ‘‘no reason for sup- 
posing that the [immunity] act offered a gratuity 
to crime’, 227 U. S. at 142, was cited neither 
by the court below in this case, nor by Judge 


tional privilege than is the examining tribunal 
or the law officer of the government to call upon 
him to elect to do so. If any hardship attends 
the imposition of this burden on the witness, 
it has never been considered weighty enough 
to relieve him therefrom in exercising his con- 
stitutional privilege, prior to the immunity stat- 
utes. The immunity granted by the statute is a 
mere substitute for the constitutional safeguard, 
and has been held by the Supreme Court to be’ 
coterminous with it. There would seem, there- 
fore, to be no reason for a different practice 
as to the assertion of the privilege where im- 
munity is desired and where the constitutional 
privilege is insisted upon.”’ 

These decisions thus reflected weighty con- 
siderations of policy in» finding that Congress 
afforded immunity from prosecution only to the 
extent that the Constitution required in ex- 
change for a privilege and that Congress was 
not giving away indulgences. 

These considerations of policy were certainly 
not answered in the opinion of the Texas dis- 
trict court which, in 1923, made the first de- 
parture from this uniform construction of the 
statute. The court held that immunity came 
merely because one testified in obedience to a 
subpoena, without any claim, either explicit or 
implied by the circumstances, that he had a 
constitutional right to refuse to answer on the 
ground that he might thereby be incriminated 
and that the testimony was being given only 
under compulsion of the immunity statute. 
United States v. Pardue, 294 Fed, 543. The 
court stated that its position was supported by 
the weight of authority, citing (1) the decision 
of Judge Humphrey in the Armour case; (2) 
United States v. Swift, 186 Fed. 1002, the opinion 
in which, so far as it is relevant to the question 
here, seems to point clearly the other way (see, 
especially, 186 Fed. at 1016-18); (3) State v. 
Murphy, 128 Wis. 201, which, much questioned 
originally, has been repudiated by the court 
which rendered it, Carchidi v. State, 187 Wis. 
438, and State v. Grosnickle, 189 Wis, 17; and 
(4) a decision of the New York Court of Ap- 
peals, People v. Sharp, 107 N. Y. 427. In con- 
sidering ‘‘the reasons which should control’’, the 
district court was ‘‘shocked by the unconscion- 
ableness of the claim ... that the government 
can under a statute which... grants general 
amnesty to persons who appear and testify in 
obedience to a subpoena, compel them to testify, 
and thereafter break faith with them by deny- 
ing the protection of the statute to those who 
testify in exact accordance with its terms.’’ 294 
Fed. at 547. Starting with the misconception 
that the immunity provision was an act of 
amnesty and not a quid pro quo for the con- 
stitutional privilege, the District Court readily 
glided into question-begging by finding that 
there was a breach of faith in contesting the 
claim of amnesty.? 

Once the ‘confusion is avoided between an 
act of amnesty and an act which gives im- 
munity in order ‘‘to make evidence available 
and compulsory that otherwise could not be 
got’’ because it could be withheld upon a claim 


Hutcheson in the Pardue case, 294 Fed. 543, nor 
in any of the cases following the Pardue ruling, . 
United States v. Ward, 295 Fed. 576, United 
States v. Moore, 15 F, 2d 593, and United States 
v. Goldman, 28 F. 2d 424, 

| 56,251 


/ 


880 


Court Decisions 


U.S. v. Moma et al. 


of constitutional privilege, it becomes clear that 
a witness is not ‘‘entrapped’’ by requiring him 
to claim his constitutional privilege before 
affording him a substitute. A witness is no 
more entrapped by the requirement that he must 
stand upon his constitutional rights,-if he de- 
sires their protection, when there is an im- 
munity statute than he: is where there is none 
at all. It is one thing to find that incriminating 
answers given by a witness were given because 
in the setting of the particular circumstances 
he would not have been allowed to withhold 
them. It is quite another to suggest that one 
who appears as a witness should, merely be 
cause his appearance is in obedience to a sub- 
poena, thereby obtain immunity ‘‘on account of 
any transaction, matter or thing concerning 
which he may testify’, even though the in- 
crimination may relate to a transaction wholly 
foreign to the inquiry in which the testimony 
is given and even though the most alert and 
conscientious prosecutor would not have the 
slightest inkling that the testimony led to a 
trail of self-crimination. Such a construction 
makes of the immunity statute not what its his- 
tory clearly reveals it to be, namely, a carefully 
devised instrument for the achievement of crim- 
inal justice, but a measure for the gratuitous 
relief of criminals. The statute reflects the judg- 
ment, of Congress that ‘‘the public has a right 
to every man’s evidence’’. It is net for us to 
relax the demands of society upon its citizens 
to appear in proceedings to enforce laws enacted 
for the public good. 


Beginning with the Securities Act of 1933, 48 
Stat. 87, Congress has enacted no less than 
seventeen regulatory measures which contain 
provisions for immunity from prosecution in ex- 
change for self-incriminating testimony. Of 
these fourteen, including inter alia the Securities 
Exchange Act of 1934, 48 Stat. 900, the National 
Labor ‘Relations Act, 49 Stat. 456, the Com- 
munications Act of 1934, 48 Stat. 1097, the 
Public Utility Holding Company Act of 1935, 49 
Stat, 832, the Federal Power Act, 49 Stat. 858, 
and the Civil Aeronautics Act of 1938, 52 Stat. 
1022, confer immunity when a person testifies 
under compulsion ‘‘after having claimed his 
privilege against self-incrimination’’. Three of 
these statutes, however, the Motor Carrier Act 
of 1935, 49 Stat. 550, the Industrial Alcohol Act, 
49 Stat. 875, and the Fair Labor Standards Act 
of 1938, 52 Stat. 1065, do not contain this addi- 
tional clause—they merely follow the old form 
customarily used by Congress prior to the Secu- 
rities Act of 1933. Of course, there is a difference 
in the language of these statutory provisions. 
But the process of construing a statute cannot 
end with: noting literary differences. The task is 
one of finding meaning; and a difference in 
words is not necessarily a difference in the 
meaning they carry. The question is not 
whether these provisions are different, but 
whether there is significance in the difference. 
If the difference in language reflected a differ- 
ence in the scope of the immunity given, or in 
the nature of the considerations that moved 
Congress to make a differentiation, there would 
surely be some indication, however faint, some- 
where in the legislative history of these enact- 
ments that, some legislator°- was aware that the 
difference in language had significance. But 
there is none. 
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If Congress saw fit gratuitously to confer 
immunity to citizens who appear as witnesses in 
proceedings to enforce the Motor Carrier Act 
of August 9, 1935, it is hard to understand why 
it should give such immunity only to those who 
after asserting their privilege, were pressed to 
give evidence in proceedings to enforce the Fed- 
eral Power Act of August 26, 1935, and in 
proceedings to enforce the Public Utility Holding 
Company Act which became law the same day, 
and again should have given the privilege 
gratuitously in the Industrial Alcohol Act, which 
became law the following day. The Railroad _ 
Unemployment Insurance Act, 52 Stat. 1107, and 
the Fair Labor Standards Act of 1938, 52 Stat. 
1065, both became law the same day, June 25, 
1938. Yet the immunity provision of the former 
contains the ‘‘after having claimed, etc.’’ clause, 
and that of the latter does not. It is only fair 
to Congress to assume that if there was a pur- 
pose to make a difference in the demands upon 
citizens when they appear as witnesses under 
one statute rather than the other, that purpose 
would have been stated somewhere in the course 
of the legislative history. But there is a total 
absence of any indication anywhere that any 
Congressman had any notion that the enforce- 
ment of the Motor Carrier Act, the Industrial 
Alcohol Act, or the Fair Labor Standards Act, 
called for a different treatment of witnesses in 
proceedings under these Acts than in enforce- 
ment proceedings under the other fourteen Acts. 
The explanation seems obvious. There are no 
expressions in the legislative materials to indi- 
cate that the legislative purpose varied in this 
respect between these Acts because there was 
no difference in purpose. 

But the variations in the phraseology em- 
ployed in the Acts are not to be explained away 
as just caprices of a single draftsman. The 
explanation is likely to be found in the manner 
in which Congress usually acts in adopting 
regulatory legislation. If a single draftsman had 
drafted each of these provisions in all seventeen 
statutes, there might be some reason for be- 
lieving that the difference in language reflected 
a difference in meaning. But it is common 
knowledge that these measures are frequently 
drawn, at least in the first instance, by spe- 
cialists (perhaps connected with interested gov- 
ernment departments) in the various fields. 
Provisions in different measures dealing with 
the same procedural problem not unnaturally, 
therefore, lack uniformity. of phrasing. 

We do not have to look very far in order to 
see how Congress happened to use one form of 
immunity provision in some of these statutes 
and another form in others. Consider the evolu- 
tion of the three statutes which followed the 
old, pre-1933 form. The Motor Carrier Act of 
1935 was enacted as an amendment to the Inter- 
state Commerce Act. And what was more 
natural than that the enforcement provisions 
of the old Act should be incorporated by refer- 
ence in providing for the new powers of the 
Commission. §§ 201, 205e, 49 Stat. 543, 550. And 
the Industrial Alcohol Act of 1935, so far as its 
enforcement provisions were concerned, was pat- 
terned upon its predecessor, the National Pro- 
hibition Act of 1919, 41 Stat. 317, and the 
draftsman naturally took the immunity provi- 
sion from that statute. 

The Fair Labor Standards Act of 193g has a 
more complicated but even more revealing his- 
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‘tory. Introduced first :in the Senate on May 24, 


1937, it carried the explicit provision that a 
person gains immunity ‘‘after having claimed his 
privilege against sélf-incrimination.”’ It re 
mained in this form throughout the course of 
the legislation in both the House and the Senate 
for nearly a year, when the whole conception 
of the bill was changed. Everything was struck 
out after the enacting clause, and the new meas- 
ure was submitted to the House on April 21, 
1938. As part of that new bill, the provision 
for the attendance of witnesses in the enforce- 
ment of the Act simply incorporated by refer- 
ence the provision of the Federal Trade Com- 
mission Act—and obvious. this was because 
the draftsmen of the new bill drew heavily upon 
the scheme of that Act. But there is an utter 
want of evidence to support the suggestion that 


after a year the proponents of this legislation - 


and the committees that grappled with its prob- 
lems changed their minds as to the extent of 
the immunity to be afforded to witnesses sum- 
Moned in proceedings under the Act. Nor is 
there any evidence in the debates that when 
Congress finally passed the measure in its pres- 
ent form, it meant to give a greater immunity 
than that which was provided in the various 
bills that were before the Senate and the House 
for a year. 

’The course taken by the Securities Act of 
1933 before it was finally enacted is revealing 
as to the significance of its immunity provision, 
the: first to depart from the old form. Up to 
the time that the bills which eventually became 
the Act emerged from conference, the immunity 
provision followed the old form. The new 
formula appears for the first. time in the bill 
reported by the conference. But neither in the 
eonference report nor elsewhere is there any 
suggestion that the introduction of this phrase 
imported any new legislative purpose or that it 
was anything more than a careful rephrasing of 
a conventional statutory provision. In the case 
ef the Fair Labor Standards Act, as we have 
seen, the more meticulous phrase, ‘‘after having 


claimed his privilege against self-incrimination’’, 
was in all successive bills in both the House and 
the Senate but it disappeared at the final stage 
of the enactment of the measure. No one ever 
suggested, so far as the available materials 
show, that the change in the formula implied 
any change as to the intended scope of the im- 
munity provision. Style, not substance, is ob- 
viously the explanation. In the case of one 
statute Congress began with the new form and 
ended with the old one; in the case of the other 
it began with the old one and ended with the 
new. Upon what rational basis can we attribute 
to Congress an intention to make the scope of 
the immunity provision of the one statute vitally 
different from that of the other? 

To attribute caprice to Congress is not to 
respect its rational purpose when, as here, we 
find a uniform policy deeply rooted in history 
even though variously phrased but always di- 
rected to the same end of meeting the same 
constitutional requirement. 

I am therefore of opinion that an appearance 

in response to a subpoena does not of itself 
confer immunity from prosecution for anything 
that a witness so responding may testify. There 
must be conscious surrender of the privilege of 
silence in the course of a testimonial inquiry. 
Of course no form of words is necessary to claim 
one’s privilege. Circumstances may establish 
such a claim. But there must be some mani- 
festation of surrender of the privilege. The 
prosecutor’s insistence upon disclosure which, 
but for immunity from prosecution, could be 
withheld is that for which alone the immunity 
is given. History and reason alike reject the 
notion that immunity from prosecution is to be 
squandered by giving it gratuitously for re- 
sponding to the duty, owed by everyone, to 
appear when summoned as a witness. 
’ Since the demurrers to the pleas should have 
been overruled, the case should be remanded to 
the district court for appropriate disposition in 
accordance with the views herein expressed. 

Mr. Justice DOUGLAS joins in this dissent. 
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[f] 56,252] United States of America v. Seattle Fish Exchange, Inc.; Nessim Alhadeff; 
Whiz Fish Products; Booth Fisheries Corporation; Chase Fish Corporation; Dressel- 
Collins Fish Company; McCallum-Legaz Fish Company, Inc.; New England Fish Com- 
pany; Edwin Ripley & Son, Inc.; San Juan Fishing & Packing Company; Sebastian-Stuart 
Fish Company; Washington Fish & Oyster Company; Alexander J. McCallum; William 
Jensen; William Maddock; Charles Alhadeff; George J. Haecker; Harrald. Synnestvedt; 
C. J. Sebastian; Lawrence C. Calvert; Harry J. Tillman; Roy Jensen. 


In the District Court of the United States for the Western District of Washington, 


Northern Division. Civil Action No. 612. November 10, 1942. 


A fish exchange and its members are enjoined by their consent from entering into any 
agreement to fix prices or terms in connection with the sale of fish, including charges for 
boxes, transportation or service; to refrain from bidding for any fish; to purchase only 
through the defendant exchange; to discriminate against any person or group in the pur- 
chase or sale of fish; to classify buyers eligible for credit (except that nothing shall restrict 
the dissemination of credit information); to formulate any rule to prevent any dealer from 
purchasing or selling to any person or group; or to allocate purchases or orders for fish, 
The fish exchange and its members are also enjoined by their consent from participating . 
in meetings for the purpose of furthering any prohibited activities; from participating in 
any plan to allocate purchases or orders for fish; from discriminating against any person 
or class on the basis of whether purchases or sales have been made through the exchange; 
from entering into any agreement prior to bidding for any lot of fish to divide with any 
competitor; from disclosing to any competitor the prospective bid of any dealer for any lot 
of fish; from maintaining any agency or brokerage relationship which involves any 
understanding whereby uniform or differential prices are maintained for the products of 
different members; from refusing to permit any person to trade at the exchange without 
discrimination or charge (except that a non-discriminatory fee to pay the costs of the 
transaction may be charged); and from making bids through or by a common agent. The 
exchange is ordered to keep posted a full statement of its membership, ownership, trading 
rules, and fee or commission charges. . 


For complainant: Francis Biddle, Attorney General; Thurman Arnold, Assistant 
Attorney General; J. Charles Dennis, United States Attorney; Charles S. Burdell, Special 
Assistant to the Attorney General; Robert McFadden, Frank Loughran, Alexander L. Cain, 
Gareth M. Neville, Special Attorneys. 


Decree entered by Loyp L. Biacx, United States District Judge. 


The complainant, United States of Amer- and upon consent of all parties hereto, it is 
ica, having filed its complaint herein on No- hereby 
-vember 10, 1942, and all parties having Ordered, adjudged and decreed as follows: 
severally consented to the entry of this final 
aetres herein Sea frlal SF adjudication J 
of any issue of fact or law herein and with- yep oe ; 
out admission by any party in respect of such [Jurisdiction and Cause of Action) 
issue, That the Court has jurisdiction of the sub- 
Now, therefore, before any testimony has ject matter hereof and of the parties hereto 
been taken herein and without trial or ad- and that the complaint states a cause of 
judication of any issue of fact or law herein, action against the defendants for violation 
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of Section 1 of the Sherman Act and acts 
amendatory thereof and supplemental thereto. 


“Il 
[Definitions] 
As used 1n this decree: ~ 


(a) The term ‘‘dealer’’ shall be deemed to 
mean a person, firm or corporation engaged in 
the business of purchasing fresh fish from fisher- 
men, 

(b) The term ‘‘fish’’ shall be deemed to mean 
fresh, frozen and processed fish, as distinguished 
from canned fish, and inctudes the following 
specific varieties: halibut, sablefish, ling cod, red 
cod, and deep-sea sole. 

(c) The term ‘‘trip’’ shall be deemed to mean 
a boatload of fish caught by fishermen. 


III 
[Defendant Seattle Fish Exchange] 


Seattle Fish Exchange, Inc., is a non-profit 
corporation organized and existing under the 
laws of the State of Washington relating to 
corporations not formed for profit; and the 
said corporation is a membership corpora- 
tion having no capital stock. 


IV 
[Agreements Enjoined] 


The defendant Seattle Fish Exchange, Inc. 
and each of its trustees, officers, agents, em- 
ployees, and members acting through the’ 
instrumentality of said defendant, directly or 
indirectly, and all persons acting or claiming 
to act for or on behalf of said defendant, are 
hereby enjoined and restrained from formu- 
lating, entering into, or maintaining any con- 
tract, agreement, understanding, or program 
with any person: 


(a) To fix, determine, maintain or adhere to 
prices or any other terms, conditions, or charges, 
including charges for boxes, transportation, or 
any other service in connection with the sale 
or purchase of fish by any other person; 

(b) To refrain from, or to restrict, bidding 
for any fish, or for any trip, or to fix, determine, 
maintain, or adhere to amounts to be bid for 
any lot of fish or for any trip; 

(c) To purchase fish only through the de- 
fendant Seattle Fish Exchange, Inc., or only 
from, or through, a common or designated 
agency or agencies; 

(d) To refrain from purchasing fish from, or 
selling fish to, any person, group or class, or 
to discriminate against or in favor of, any per- 
son, group or class in the purchase, sale, han- 
dling or marketing of fish; 

(e) To classify persons eligible to purchase 
fish on credit or other trade terms, or to refrain 
from selling on credit or other trade terms to 
any person, group, or class whose eligibility 
and right thereto are determined. in accordance 
with agreed or suggested rules published by 
defendant Seattle Fish Exchange; provided, 


however, that nothing herein contained shall be 


deemed to limit or restrict the Seattle Fish 
Exchange, Ine. or its members from dissemi- 
nating credit information; 

(f) To formulate, promulgate, or observe any 
rule, regulation, or condition for the sale or 
purchase of fish with the purpose or effect of 
preventing any dealer, broker, wholesaler, or re- 
tailer from purchasing fish through, or selling 
fish to, any person, group, or class; 

(g) To allocate or divide among dealers, 
brokers, wholesalers, or retailers, the market 
for purchases or sales of, or orders for, fish, 
whether on the basis of groups or classes of 
buyers or sellers, on the basis of individual 
buyers or sellers, or any geographical basis, 
or otherwise. 


V 
[Activities Enjoined] 


The defendant Seattle Fish Exchange, Inc. 
and each of its trustees, officers, agents, em- 
ployees, and members acting through the 
instrumentality of said defendant, directly or 
indirectly, and all persons acting or claiming 
to act for or on behalf of said defendant, 
are hereby enjoined and restrained from do- 
ing Or attempting to do the following things 
or any of them: 


(a) Sponsoring, calling, endorsing, holding, 
or participating in any meeting or conference 
for the purpose of raising, lowering, fixing, 
maintaining, or stabilizing prices for the pur- 
pose or sale of fish, or for the purpose of con- 
trolling or restricting the distribution of fish, 
or for the purpose of furthering any other 
activity prohibited by this decree; 

(b) Formulating, sponsoring, endorsing, or 
participating in any plan to allocate or divide 
among dealers, brokers, wholesalers, or retailers 
on the market for purchases or sales of, or 
orders for, fish, whether on a basis of groups or 
classes of buyers or sellers, on the basis of in- 
dividual buyers or sellers, on any geographical 
basis, or otherwise. 

(c) Discriminating against any person, group, 
or class in the puurchase, sale, handling, or 
marketing of fish on the basis of whether pur- 
chases or sales have been made through the 
defendant Seattle Fish Exchange, Inc.; 

(d) Entering into any contract, agreement, 
understanding, plan, or undertaking prior to 
bidding for any lot of fish or trip to permit any 
competitor to have the benefit of, or to divide 
with, or to give to any competitor any portion 
of such-lot of fish, or trip, or otherwise to 
engage in the practice known as ‘‘splitting 
trips’’ among dealers or competitors before pur- 
chasing fish from fishermen; 

(e) Disclosing, disseminating, or circulating 
to any competitor the prospective bid of any 
dealer for any trip or lot of fish; 

(f) Continuing, establishing, or maintaining 
any agency or brokerage relationship which in- 
volves, directly or indirectly, any arrangement, 
agreement, or understanding whereby uniform 
or differential prices are agreed upon or main- 
tained for the respective products of different 
members, principals or dealers; 

(g) Refusing to permit any individual, cor- 
poration, firm, or association of persons to 


q 56,252 


884 


Court Decisions 


U.S. v. American Bosch Corp. et al. 


trade over the Board of the defendant Seattle 
Fish Exchange, Inc., without discrimination or 
charge, except that a non-discriminatory fee or 
commission for separate transactions no more 
than reasonably sufficient to pay the casts of the 
transaction to the defendant Exchange may be 
charged; | 

(h) Making bids at or over the Board of 
the defendant Seattle Fish Exchange through 
or by a common agent. 


VI 
{Information as to Exchange to Be Posted] 


It is hereby ordered that defendant Seattle 
Fish Exchange, Inc. keep posted conspicu- 
ously on the premises where its activities are 
conducted a full and complete statement of 
its membership, ownership, trading rules, 
and fee or commission charges. 


VII 


[Department of Justice to Be Permitted Access 
to Records, Interviews and Reports] 


For the purpose of securing compliance 
with this decree duly authorized representa- 
tives of the Department of Justice shall, on 
written request of the Attorney General or 
an Assistant Attorney General be permitted 
(1) access, during the office hours of the de- 
fendant, to all books, ledgers, accounts, cor- 
respondence, memoranda, and other records 
and documents in the possession or under 
the control of the defendant, relating to any 
matters contained in this decree, (2) without 
restraint or interference from the defendant, 
to interview officers or employees of the 
defendant, who may have counsel present, 
regarding any such matters, and (3) the de- 
fendant, on such request shall submit such 
reports in respect of any such matters as 
may from time to time be reasonably neces- 
sary for the proper enforcement of this 
decree: Provided, however, That information 
obtained by means permitted in this para- 


graph shall not be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department of Justice 
except in the course of legal proceedings for 
the purpose of securing compliance with this 
decree in which the United States is a party 
or as otherwise required by law. 


VIll 


[Similar Activities Through Other Associa- 
tions Enjoined] 


The defendants: Nessim Alhadeft, Whiz 
Fish Products, Booth Fisheries Corporation, 
Chase Fish Corporation, Dressel-Collins Fish 
Company, McCallum-Legaz Fish Company, 
Inc., New England Fish Company, Edwin 
Ripley & Son, Inc. San Juan Fishing & 
Packing Company, Sebastian-Stuart Fish 
Company, Washington Fish & Oyster Com- 
pany, Alexander J. McCallum, William Jen- 
sen, William Maddock, Charles Alhadeff, 
George J. Haecker, Harrald Synnestvedt, 
C. J. Sebastian, Lawrence C. Calvert, Harry 
Tillman, Roy Jensen, and each of them are 
hereby enjoined from doing or accomplish- 
ing by means of or through any other fish 
exchange or association having a like pur- 
pose the things which they are herein en- 
joined from doing as members of the Seattle 
Fish Exchange. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties to 
this decree to apply to the Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the con- 
struction or carrying out of this decree, for 
the modification or termination of the provi- 
sions thereof for the enforcement of compli- 
ance therewith and for the punishment of 
violations thereof. 


[{{ 56,253] United States v. American Bosch Corporation and Donald P. Hess. 
United States District Court, Southern District of New York. Civil action No. 20-164. 


December 29, 1942. 


In a suit under the anti-trust laws, a manufacturer of fuel injection equipment, auto- 


motive electrical equipment and accessories, and magnetos for the operation of aircraft and 
other engines, enters into a consent decree which cancels a sales agreement, a patent agree- 
ment, and two manufacturing agreements between the defendant manufacturer and a 
German manufacturer. Defendant manufacturer is directed to grant to any applicant unre- 
stricted licenses to manufacture, use and sell certain patented products, without any condi- 
tions except that a reasonable and nondiscriminatory royalty may be charged after the war 
emergency. Defendant is enjoined from abiding by or enforcing any general marketing 
agreement with the German manufacturer to effect the transfer of any patent rights, except 
with the approval of the Court, or any individual agreement without filing a copy with the 
Attorney General. 
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For plaintiff: Thurman Arnold, Assistant Attorney General; Samuel S. Isseks, Special 


Assistant to the Attorney General. 


For the Alien Property Custodian: George A. McNulty, Chief, Alien Property Unit. 
For defendants: Root, Clark, Buckner & Ballantine; George Einbib, Melvin C. Steen, 


New York City. 


Decree entered by U. S. District Judge ALFRep C. Coxe. 


Final Judgment 


_ The complainant, United States of Amer- 
ica, having filed its complaint hereon Decem- 
ber 29, 1942; the defendants having appeared 
and filed their answers~to such complaint 
denying the substantive allegations thereof; 
all parties hereto by their attorneys herein 
having severally corisented to the entry of 
this final judgment herein without trial or 
adjudication of any issue of fact or law herein 
and without admission by any party in re- 
spect of any such issue; and, as to the de- 
fendants, upon condition that neither such 
consent nor this judgment shall be evidence, 
admission or adjudication that the defend- 
ants intended to violate in the future any 
statute of the United States; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 


Ordered and decreed as follows: 
I 
[Jurisdiction and Cause of Action] 

That this Court has jurisdiction of the 
subject matter herein and of all the parties 
hereto; that the petition states a cause of 
action against each of the defendants under 
the Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
against Unlawful Restraints and Monopolies” 
and the acts amendatory thereof and supple- 
mental thereto, and under Section 74 of the 
Act of August 27, 1894, entitled “An Act to 
Reduce Taxation to Provide Revenue for the 
Government and for other Purposes” and 
the acts amendatory thereof and supple- 
mental thereto. 


II 
[Definitions] 


(Wherever an agreement is defined below 
the definition shall be taken to include all 
amendments, renewals or extensions of the 
particular agreement defined.) 


As used in this judgment the term: 


A, ‘‘American Bosch’? means American Bosch 
Corporation (formerly known as American Bosch 
Magneto Corporation and as the United Amer- 
ican Bosch Corporation), a corporation or- 
ganized and existing under the laws of the 
State of New York and having its principal 
place of business in Springfield, Massachusetts. 


B. ‘‘Robert Bosch’’ means Robert Bosch, 

G.m.b.H. (formerly known as Robert Bosch 
Aktiengesellschaft), a corporation or association 
organized and existing under the laws of Ger- 
many and having its principal place of business 
in Stuttgart, Germany. 
- C. “Sales Agreement’ means the agreement 
dated November 3, 1930, between Robert Bosch 
and American Bosch, a copy of which is at- 
tached hereto as ‘‘Exhibit 1’’. 

D. “Bosch Patent Agreement’? means the 
agreement dated May 22, 1931, between Robert 
Bosch and American Bosch, a copy of which is 
attached hereto as ‘‘Exhibit 2’’. 

E. ‘‘Manufacturing Agreement No. 1’’ means 
the agreement dated January 1, 1934, between 
Robert Bosch and American Bosch, a copy of 
which is attached hereto as ‘‘Exhibit 3’’. 

F, ‘Manufacturing Agreement No. 2’’ means 
the informal agreement entered into in or about 
November 1939 between Robert Bosch and Amer- 
ican Bosch, relating, among other things, to 
electric windshield wipers, generators and regu- 
lators. 

G. ‘‘Necessary operative technique’’ means 
the knowledge of all of the technical processes 
necessary to put into operation a patented 
process or to manufacture a patented product. 

H. ‘‘Present Emergency’’ means the period of 
time extending from the date of the entry of 
this decree through the first six months after 
the cessation of hostilities between the United 
States and Germany, Italy and Japan. 


III 
[Agreements Cancelled] 


The Sales Agreement, the Bosch Patent 
Agreement, Manufacturing Agreement No. 
1, and Manufacturing Agreement No. 2, are 
hereby cancelled, and the defendants, their 
directors, officers, agents, employees, suc- 
cessors, subsidiaries, and all persons acting 
under, through or for any of them, are hereby 
individually enjoined and restraimed from the 
further performance of any of their provi- 
sions, provided that this injunction against 
further performance of such agreements 
shall not affect rights of American Bosch 
to manufacture, use, or sell under any ex- 
isting patent or patent application, manufac- 
turing right, design, or necessary operative 
technique heretofore received from Robert 
Bosch, provided further that the corporate 
defendant and its directors, officers, agents, 
employees, successors, subsidiaries, and the 
individual defendant and all persons acting 
or claiming to act under, through, or for 
them or any of them be, and they hereby are, 
enjoined and restrained from enforcing or 
claiming as an exclusive right, whether as 
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an exclusive right to territory, product, or 
otherwise, any such right heretofore received 
from Robert Bosch. 


IV 
[Unrestricted Patent Licenses to Be Granted] 


Defendant American Bosch is hereby or- 
dered and directed: 


A. In connection with: 


(1) All United States letters patent issued 
on or before the entry of this judgment, 


(2) All applications for United States let- 
ters patent filed on or before the entry of 
this judgment and all patents issued pursuant 
to such applications, and 

(3) All divisions, continuances, renewals, 
reissues, or extensions of the patents and 
applications described in Clause (1) and in 
Clause (2), owned or controlled by it or 
over which it has or may have the required 
legal power and to the extent to which it has 
such power, to grant to any applicant there- 
for absolutely unrestricted licenses or sub- 
licenses to manufacture, use, and sell without 
any conditions except that a reasonable and 
nondiscriminatory royalty may be charged 
in connection with operations after the pres- 
ent emergency, for the duration of which 
such licenses or sublicenses shall be royalty 
free, and where such royalty is charged pro- 
vision may be made for the inspection of the 
books and records of the licensees by an 
independent auditor who shall report to the 
licensor only the amount of royalty due and 
payable and no other information; provided, 
however, that if any applicant for such a 
license or sublicense shall refuse to grant to 
American Bosch a reciprocal license or sub- 
license under patents or applications therefor, 
dealing with similar processes or prod- 
ucts, owned or controlled by such applicant 
on the date of the entry of this decree, Amer- 
ican Bosch shall nevertheless grant such 
license or sublicense, but may charge a rea- 
sonable and nondiscriminatory royalty for 
the period of the present emergency as well 
as for the period thereafter; and providing 
further that American Bosch shall not be 
required by the provisions of the paragraph 
to grant a license or sublicense to any appli- 
cant who refuses to grant to American Bosch 
a reciprocal license or sublicense under pat- 
tents or applications therefor if any, owned 
or controlled by such applicant on the date 
of the entry of this decree and relating to 
similar processes or products, when the 
granting of such license or sublicense would 
place American Bosch at a competitive dis- 
advantage with such applicant, but in such 
instances American Bosch shall be required 
to grant a license or a sublicense by the 
provisions of this paragraph when such ap- 
plicant shall grant to American Bosch a 
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reciprocal license or sublicense under such 
patents or applications therefor, if any, owned 
or controlled by such applicant on the date 
of the entry of this decree and relating to 
similar processes or products. 

B. To file with the Attorney General of 
the United States, or the Assistant Attorney 
General in charge of the Antitrust Division, 
copies of all applications for licenses under 
the terms of this decree, immediately upon 
receipt thereof, and of all licenses issued, and 
to furnish the Attorney General of the United 
States, or the Assistant Attorney General in 
charge of the Antitrust Division, with full 
information as to the status of all negotia- 
tions between applicants and any of the 
defendants with regard to the failure to grant 
a license or sublicense where an application 
therefor has been pending for a 90-day pe- 
riod. In case of failure by any defendant to 
agree with the applicant for a license as to 
any of the terms thereof, or in case of dispute 
between any of the defendants and the At- 
torney General of the United States, or the 
Assistant Attorney General in charge of the 
Antitrust Division, with regard to whether 
or not the terms of a license are in accord- 
ance with the provisions of this decree, such 
defendant shall issue the license or subli- 
cense applied for in a form approved by this 
Court. 


V 
[Agreements Enjoined] 


The corporate defendant and its directors, 
officers, agents, employees, sticcessors, sub- 
sidiaries, and the individual defendant, and 
all persons acting or claiming to act under, 
through, or for them, or any of them, be and 
they are hereby enjoined and restrained from 
entering into, abiding by, carrying out, or 
enforcing directly or indirectly with Robert 
Bosch or any of its successors, subsidiaries, 
affiliates, or representatives: 


(a) Any general marketing arrangement, 
contract, or agreement, or any general plan 
or program to effect the transfer as between 
the parties or among others of any rights 
under patents or future patents, United States 
or foreign, or of necessary operative tech- 
niques, manufacturing rights, designs, or 
other information, except with prior approval 
of this Court; 


(b) Any individual contract or agreement 
with Robert Bosch, without filing within 
thirty days after the execution thereof, cop- 
ies with the Attorney General or the Assist- 
ant Attorney General in charge of the 
Antitrust Division. The failure of the Attor- 
ney General of the United States or the 
Assistant Attorney General in charge of the’ 
Antitrust Division to take any action follow- 
ing receipt of any information pursuant to 
this Paragraph V shall not be construed as 
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an approval of the matter and things so re- 
ceived or informed, shall not operate as a 
bar to any. action or proceeding, civil or 
criminal, that may later be brought or be 
pending and pursuant to any law of the 
United States based on things so received or 
informed. 


VI 


[Department of Justice to Have Access to 
Records, Interviews and Reports] 


For the purpose of seturing compliance 
with this decree, duly authorized representa- 
tives of the Department of Justice shall, on 
written request of the Attorney General or 


the Assistant Attorney General in charge of 


the Antitrust Division and on reasonable 
notice to the defendants, be permitted, sub- 
ject to any legally recognized privilege, (1) 
access, during the office hours of the defend- 
ants, to all books, ledgers, accounts, corre- 
spondence, memoranda, and other records 
and documents in the possession or under 
the control of the defendants, relating to 
any matters contained in this decree; (2) 
subject to the reasonable convenience of de- 
fendants, to interview officers or employees 
of the defendants, who may have counsel 
present, regarding any such matters; (3) the 
defendants, on such request, shall submit 
such reports in respect of such matters as 
may from time to time be reasonably neces- 
sary for the proper enforcement of this de- 
cree; provided, however, that information 
obtained by the means permitted in this 
paragraph shall not be divulged by any rep- 
resentative of the Department of Justice 
except in the course of securing compliance 
with. this. decree or as otherwise’ required 
by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof, for the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


Vill 


[Nothing to Restrict or Prohibit War 
Activities] 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, oficers or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United States 
to the General Counsel of the Office of Pro- 
duction Management, dated April 29, 1941 
(a copy of which is attached hereto as “Ex- 
hibit A”); or with any amendment or ampli- 


‘fication thereof by the Attorney General, or 


in accordance with any arrangement of similar 
character between the Attorney General and 
any National Defense Agency in effect at 
the time, provided such letter or arrange- 
ment has not at the time of such action 
been withdrawn or cancelled with respect 
thereto, or in compliance with Section 12 of 
the Act of June 11, 1942 (Public Law 603, 
77th Congress). 


[f 56,254] American Medical Association v. The United States of America. 
’The Medical Society of the District of Columbia v. The United States of America. 


Supreme Court of the United States. 
18, 1943. 


Nos. 201-202, October Term, 1942. January. 
a 


On writs of certiorari to the United States Court of Appeals for the District of 


Columbia. 


The Court does not consider or decide whether a physician’s practice of his profession 
constitutes trade under Section 3 of the Sherman Act. ; 
A membership corporation which obtains for its members medical service and hospi- 


talization on a risk-sharing prepayment basis is held to be engaged in business or trade 
within the meaning of the Sherman Act. The fact that it is cooperative, and procures 
service and facilities on behalf of its members only, does not remove its activities from 
the sphere of business. 

The indictment was correctly construed as charging a single conspiracy to obstruct 
and restrain the business of Group Health; restraint of members of Group Health from 
obtaining adequate medical care, restraint of doctors, and restraint of hospitals, were merely 
different steps toward the accomplishment of that single end. Petitioners’ contention that 
they were entitled to have the trial court rule upon the sufficiency in law of each of. these 
charges consequently fails. 


1 [Exhibit ‘‘A’’ is reproduced at {| 56,150 in the et al.J 
ease of U. 8. v. Alba Pharmaceutical Co., Inc., 
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The trial court correctly ruled that there was sufficient proof to warrant submission 
to a jury. 

The dispute between the medical associations and Group Health was not as to terms 
and conditions of employment of the doctors employed by Group Health within the mean- 
ing of Section 20 of the Clayton Act or Section 13 of the Norris-La Guardia Act. The 
medical associations did not represent present or prospective employees. ‘Their purpose 
was to prevent anyone from taking employment under Group Health. The medical associ- 
ations were not associations of employees. They were associations of individual practi- 


tioners each exercising his calling as an independent unit. 


For petitioner: Edward M. Burke, Chicago, Ill.; William E. Leahy, Wash., D.2Ge 
Seth W. Richardson, Washington, D. C.; Charles S. Baker, Wash., D. C.; Warren E. 


Magee, Wash., D. C.: 


For respondents: Charles Fahy, Solicitor General; Thurman Arnold, Assistant Attor- 
ney General; John Henry Lewin, Charles H. Weston, Special Assistants to Attorney 


General; Richard S. Salant. 


Mr. Justice ROBERTs delivered the opinion of the Court. 


[History of Case] 


Petitioners have been indicted and con- 
victed of conspiring to violate §3 of the 
Sherman Act,’ by restraining trade or com- 
merce in the District of Columbia. They 
are respectively corporations of Illinois and 
of the District of Columbia. Joined with 
them as defendants were two unincorpo- 
rated associations and twenty-one individuals, 
some of whom are officers or employes of 
one or other of the petitioners, the remainder 
being physicians practicing in the District 
of Columbia and members of the petitioners 
serving, as to some of them, on various 
committees of the petitioners having to do 
with professional ethics and with the prac- 
tice of medicine by petitioners’ members. 


For the moment it is enough to say 
that the indictment charged a conspiracy to 
hinder and obstruct the operations of Group 
Health Association, Inc., a nonprofit corpo- 
ration organized by Government employes 
to provide medical care and hospitalization 
on a risk-sharing prepayment basis. Group 
Health employed physicians on a full time 
salary basis and sought hospital facilities 
for the treatment of members and their 
families. This plan was contrary to the 
code of ethics of the petitionets. The ‘in- 
dictment charges that, to prevent Group 
Health from carrying out its objects, the 
defendants conspired. to coerce ‘practicing 
physicians, members of the petitioners, from 
accepting employment under Group Health, 
to restrain practicing physicians, members 
of the petitioners, from consulting with 
Group Health’s doctors who might desire 


to consult with them, and to restrain hospi- 
tals in and about the City of Washington 
from affording facilities for the care of pa- 
tients of Group Health’s physicians. 

The District Court sustained a demurrer 
to the indictment on the grounds, amongst 
others, that neither the practice of medicine 
nor the business of Group Health is trade 
as the term is used in the Sherman Act.? 
On appeal the Court of Appeals reversed, 
holding that the restraint of trade prohibited 
by the statute may extend both to medical 
practice and to the operations of Group 
Health? 


The case then went to trial in the District 
Court. Certain defendants were acquitted 
by direction of the judge. As to the others, 
the case was submitted to the jury which 
found the petitioners guilty, and all the 
other defendants not guilty. From judg- 
ments of conviction the petitioners appealed 
to the Court of Appeals, which reiterated 
its ruling as to the applicability of §3 of 
the Sherman Act, considered alleged trial 
errors, and affirmed the judgments.‘ 


[Questions on Which Certiorari Was 
Granted] 


We granted certiorari limited to three 
questions which we thought important: 
1. Whether the practice of medicine and 
the rendering of medical services as de- 
scribed in the indictment are “trade” under 

3 of the Sherman Act. 2.-. Whether the 
indictment charged or the evidence proved 
“restraints of trade” under §3 of the Sher- 
man Act. 3. Whether a dispute concerning 


1 Act of July 2, 1890, § 3, c. 647, 26 Stat. 209, 15 
UseSJC28' 3. 

2 United States v, American Medical Associa- 
tion, 28 F. Supp. 752. 
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3 United States v. American Medical Associa- 
tion, 72 App. D. C. 12, 110 F. 2d 703, 710, 711. 

4 American Medical Association v. United 
States, — App. D. C. —, 130 F, 2d 233. 
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terms and conditions of employment under 

the Clayton and Norris-LaGuardia Acts 

was involved, and, if.so, whether petitioners 

were interested therein, and therefore im- 

Pt from prosecution under the Sherman 
Cr 


[Unnecessary to Decide Whether Physician’s 
Practice Constitutes Trade] 


First. Much argument has been addressed 
to the question whether a physician’s prac- 
tice of his profession constitutes trade un- 
der §3 of the Sherman Act. In the light of 
what we shall say with respect to the charge 
laid in the indictment, we need not consider 
or decide this question. 


[Group Health Is Engaged in Trade] 


Group. Health is a membership corpo- 
ration engaged in business or trade. Its 
corporate activity is the consummation of 
the cooperative effort of its members to 
obtain for themselves and their families 
medical service and hospitalization on a 
risk-sharing prepayment basis. The corpo- 
ration collects its funds from members. 
With these funds physicians’are employed 
and hospitalization procured on behalf of 
members and their dependents. The fact 
that it is cooperative, and procures service 
and facilities on behalf of its members only, 
does not remove its activities from the 
sphere of business.® 

If, as we hoid, the indictment charges a 
single conspiracy to restrain and obstruct 
this business it charges a conspiracy in 
restraint of trade or commerce within the 
statute. As-the Court of Appeals properly 
remarked, the calling or occupation of the 
individual physicians charged as defendants 
is immaterial if the purpose and effect of 
their conspiracy was such obstruction and 
restraint of the business of Group Health. 
The court said:* “And, of course, the fact 
that defendants are physicians and medical 
organizations is of no significance, for Sec. 
3 prohibits ‘any person’ from imposing the 
proscribed restraints . . .” It is urged that 
this was said before this court decided Apex 
Hosiery Co. v. Leader, 310 U. S. 469. But 
nothing in that decision contradicts the 
proposition stated. Whether the conspiracy 
was aimed at restraining or destroying com- 
petition, or had as its purpose a restraint 
of the free availability of medical or hospi- 
tal services in the market, the Apex case 
places it within the scope of the statute.’ 


5 Compare, Associated Press v. National Labor 
Relations Board, 301 U. S. 103, 128-9; In re Duty 
on Estate of Incorporated Council, 22 Q. B. 279, 
293; Maryland and Virginia Milk Producers’ 
Ass’n v. District of Columbia, 119 F, 2d 787, 790; 
La Belle v. Hennepin County Bar Ass’n, 206 
Minn. 290, 294, 


‘District of Columbia, 


[Charges of Indictment } 


Second, This brings us to consider whether 
the indictment charged, or the evidence 
proved, such a conspiracy in restraint of 
trade. The allegations of the indictment 
are lengthy and detailed. After naming and 
describing the defendants and the Washing- 
ton hospitals, it devotes many paragraphs 
to a recital of the plan adopted by Group 
Health and alleges that, principally for 
economic reasons, and because of fear of 
business competition, the defendants have 
opposed such projects. i 

The indictment then recites the size and 
importance of the petitioners, enumerates 
means by which they can prevent their 
members from serving Group Health plans, 
or consulting with physicians who work for 
Group Health, and can prevent hospitals 
from affording facilities to Group Health’s 
doctors. 

In charging the conspiracy, the indictment 
describes the organization and operation of 
Group Health and states that, from Janu- 
ary 1937 to the date of the indictment, the 
defendants, the Washington hospitals, and 
others cognizant of the premised facts, 
“have combined and conspired together 
for the purpose of restraining trade in the 
.’<In five para- 
graphs the pleading states the purposes of 
the conspiracy. The first is the purpose 
of restraining Group Health from doing 
business; the second, that of restraining 
members of Group Health from obtaining 
adequate medical care according to Group 
Health’s plan; the third, that of restraining 
doctors serving Group Health in the pur- 
suit of their calling; the fourth, that of 
restraining doctors not on Group Health’s 
staff from practicing in the District of Co- 
lumbia in pursuance of their calling; and the 
fifth, that of restraining the Washington 
hospitals in the business of operating their 
hospitals. 

After reciting certain of the proceedings 
and plans adopted to forward the con- 
spiracy, the indictment alleges that the con- 
spiracy, and the intended restraints which 
have resulted from it, have been effectuated 
“in the following manner and by the follow- 
ing means”; and alleges that the defendants 
have combined and conspired ‘“‘with the plan 
and purpose to hinder and obstruct Group 
Health Association, Inc. in procuring and 
retaining on its medical staff qualified doc- 
tors and to hinder and obstruct the doctors 
serving on that staff from obtaining consul- 


6110 F. 2d 711. ; 
7Compare Fashion Originator’s Guild v. Fed- 
eral Trade Commission, 312 U. S. 457, 465, 466, 


467. 
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tations with other doctors and specialists 
practicing in the District of Columbia.” It 
states that, pursuant to this plan and pur- 
pose, the defendants have resorted to certain 
‘means to accomplish the end, and’ recounts 
them. 

In another paragraph, the defendants are 
charged to have conspired with “the plan 
and purpose to hinder and obstruct Group 
Health Association, Inc. in obtaining access 
to hospital facilities for its members and to 
hinder and obstruct the doctors on the 
medical staff of Group Health from treat- 
ing and operating on their patients in 
Washington hospitals.” It is alleged that, 
pursuant to this plan and purpose, defend- 
ants have done certain acts to deter hospi- 
tals with which they were connected and 
over which.they exercised influence, from 
affording hospital facilities to Group Health’s 
doctors. 


[Petitioners’ Contention] 


The petitioners’ contention is, in effect, 
that the indictment charges five separate 
conspiracies defined by their separate and 
recited purposes, namely, conspiracy to 
obstruct the business of Group Health, to 
obstruct its members from obtaining the 
benefit of its activities, to obstruct its 
doctors from serving it, to obstruct other 
doctors in the practice of their calling, and 
to restrain the business of Washington hos- 
pitals. The petitioners say that they were 
entitled to have the trial court rule upon 
the sufficiency in law of each of these 
charges and, as this was not done, the gen- 
eral verdict of guilty cannot stand. They 
urge that even though some of the named 
purposes relate to the business of Group 
Health, and that business be held trade 
within the meaning of the statute, yet, as 
the practice of medicine by doctors not 
employed by Group Health is not trade, 
and the operations of Washington hospitals 
are not trade, the last two purposes speci- 
fied cannot constitute violations of §3 and 
the jury should have been so instructed. 
In this view they insist that the jury may 
have convicted them of restraining phy- 
sicians unconnected with Group Health, or 
of restraining hospitals, and, if so, the ver- 
dict and judgment cannot stand. 

If in fact the indictment charges a single 
conspiracy to obstruct and restrain the busi- 
ness of Group Health, and if the recited 
purposes are really only subsidiary to that 
main purpose or aim, or merely different 
steps toward the accomplishment of that 
single end, and if the cause was submitted 
ee jury on this theory, these contentions 
ail. 


[Indictment Charges Single Conspiracy] 


When the case first went to the Court of 
Appeals that tribunal construed the indict- 
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ment.as charging but a single conspiracy. 
It said:? “The charge, stated in condensed 
form, is that the medical societies combined 
and conspired to prevent the successful 
operation of Group Health’s plan, and the 
steps by which this was ta be effectuated 
were as follows: (1) to impose restraints 
on physicians affiliated with Group Health 
by threat of expulsion or actual expulsion 
from the societies; (2) to deny them the 
essential. professional contacts. with other 
physicians; and (3) to use the coercive 
power of the societies to deprive them of 
hospital facilities for their patients.” 

In the trial, the District Court conformed 
its rulings to this decision and submitted 
the case to the jury on the theory that the 
indictment charged but one conspiracy. 

We think the courts below correctly con- 
strued the indictment. It is true that, in 
describing the conspiracy, five purposes are 
stated which the conspiracy was intended 
to further, but, in a later paragraph, still 
in the charging part of the instrument, it is 
alleged that the purpose was to hinder and 
obstruct Group Health in various ways and 
by various coercive measures, which are 
identical with the “purposes” before stated. 
The trial judge, after calling the jury’s 
attention to the juxtaposition of these two 
formulations of the charge, added: 

“These purposes, it is alleged, were to be at- 
tained by certain coercive measures against 
the hospitals and doctors designed to interfere 
with employment of doctors by Group Health 
and use of the hospitals by members of its 
medical staff and their patients. ...”’ 


In immediate context the judge added: 
“To sustain that charge the Government 
must prove beyond a reasonable doubt that a 
conspiracy did in fact exist to restrain trade in 
the District in at least one of the several ways 
alleged, and according to the particular pur- 
pose and plan set forth.” : 


At another point the trial judge summa- 
rized the Government’s claim that the evi- 
dence in the case showed opposition by the’ 
petitioners to Group Health and its plan; 
that they feared competition between the. 
plan and the organized physicians and that, 
to obstruct and destroy such competition, 
the petitioners conspired with certain off- 
cers and members and hospitals to prevent 
successful operation of Group Health’s plan 
by imposing restraints upon physicians affili- 
ated with Group Health, by denying such 
physicians professional contact and consul- 
tation with other physicians, and by coercing 
the hospitals to deny facilities for the treat- 
ment of their patients. Again the judge 
charged: “Was there a conspiracy to re- 
strain trade in one or more of the ways 
alleged?” And again: “If it be true... 


£110 F, 2d 711. 
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that the District Society, acting only to 
protect its organization, regulate fair deal- 
ing among its members, and maintain and 
advance the standards of medical practice, 


-adopted reasonable rules and measures to 


those ends, not calculated ‘to restrain Group 
Health, there would be no guilt, though the 
indirect effect may have been to cause some 
restraint against Group Health.” 


[Sufficient Evidence for Jury]. 


We need add but a word as to the suf- 
ficiency of the proof to sustain the charge. 
The petitioners in effect challenge the suf- 
ficiency, in law, of the indictment. They 
hardly suggest that if the pleading charges 
an offense there was no substantial evidence 
of the commission of the offense. But, how- 
ever the argument is viewed, we agree with 
the courts below that the case was one for 
submission to a jury. No purpose would be 
served by detailed discussion of the proofs. 


[Dispute Not Within Clayton and 
Norris-LaGuardia Acts] 


Third. We hold that the dispute between 
petitioners and their members, and Group 
Health and its members, was not one 
concerning terms and conditions of employ- 
ment within the Clayton® and the Norris- 
LaGuardia” acts. < 

Section 20 of the Clayton. Act, as expanded 
by §13 of the Norris-LaGuardia Act, is the 
only legislation which can have any bearing 
on the case. Section 20 applies to cases 
between “an employer and employees, or 
between employers and employees, or be- 
tween employees, or between persons em- 
ployed and persons seeking employment, 
involving, or growing out of, a dispute con- 
cerning terms or conditions of employment 
: .’; and provides that none of the acts 
specified in the section shall “be considered 
or held to be violations of any law of the 
United States. 

Section 13 of the Norris-LaGuardia Act 
defines a labor dispute as including “any 
controversy concerning terms or conditions 
of employment, or concerning the associ- 
ation or representation of persons in ne- 
gotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of 
employment, regardless of whether or not 
the disputants stand in the proximate relation 
of employer and employee.” It also pro- 
vides that “A case shall be held to involve 
or to grow out of a labor dispute when the 
case involves persons who are engaged in 
the same industry, trade, craft, or occu- 
pation; or have direct or indirect interests 


° 3g Stat. 730, §§ 6 and 20, 15 U. S. C, 17, 29 


U.S. C. 52. 
10 47 Stat, 70, §§ 4, 5, 6, 8 and 13, 29 U. S.C. 


§§ 104, 105, 106, 108 and 113. 


therein; or who are employees of the same 
employer; or who are members of the same 
or an affiliated organization of employers 
or employees; whether such dispute is 
(1) between one or more employers or 
associations of employers and one or more 
employees or associations of employees; 
(2) between one or more employers or 
associations of employers and one or more 
employers or associations of employers; or 
(3) between one or more employees or 
associations of employees and one or more 
employees or associations of employees; or 
when the case involves any conflicting or 
competing interests in a ‘labor dispute’ (as 
defined in this section) of ‘persons partici- 
pating or interested’ therein (as defined in 
this section).” 

Citing these provisions the petitioners in- 
sist that their dispute with Group Health 
was as to terms and conditions of employ- 
ment of the doctors employed by Group 
Health since the District Medical Society 
objected to its members, or other doctors, 
taking employment under Group Health on 
the terms offered by that corporation. They 
assert that §20 of the Clayton Act, as 
expanded by § 13 of the Norris-LaGuardia 
Act, includes all persons and associations 
involved in a dispute over terms and con- 
ditions of employment who are engaged in 
the same industry, trade, craft, or occu- 
pation, or have direct or indirect interests 
therein. And they rely upon our decisions 
in New Negro Alliance v. Sanitary Grocery 
Co., 303 U. S. 552, and Drivers Union v. 
Lake Valley Co., 311 U. S. 91, as bringing 
within the coverage of the acts a third 
party, even though that party be a corpo- 
ration not in trade, and employers and 
employers’ associations even though they 
be only indirectly interested in the contro- 
versy. They insist that as the petitioners 
and Group Health, its mémbers and doc- 
tors, other doctors and the hospitals, were 
either directly or indirectly interested in a 
controversy which concerned the terms of 
employment of doctors by Group Health, 
the case falls within the exemption of the 
statutes and they cannot be held criminally 
liable for a violation of the Sherman Act. 

It seems plain enough that the Clayton 
and Norris-LaGuardia Acts were not in- 
tended to immunize such a dispute as is 
presented in this case. Nevertheless, it is 
not our province to define the purpose of 
Congress apart from what it has said in its 
enactments, and, if the petitioners’ activities 
fall within the classes defined by the acts, 
we are bound to accord petitioners, espe- 
cially in a criminal case, the benefit of the 
legislative provisions. 

We think, however, that, upon analysis, 
it appears that petitioners’ activities are not 
within the exemptions granted by the stat- 
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utes. Although the Government asserts the 
contrary, we shall assume that the doctors 
having contracts with Group Health were 
employes of that corporation. The petition- 
ers did not represent present or prospective 
employes. Their purpose was to prevent 
anyone -from taking employment under 
Group Health. They were interested in the 
terms and conditions of the employment 
only in the sense that they desired wholly 
to prevent Group Health from functioning 
by having any employes: Their objection 
was to its method of doing business. Obvi- 
ously there was no dispute between Group 
Health and the doctors it employed or 
might employ in which petitioners were 
either directly or indirectly interested. 

In truth, the petitioners represented phy- 
sicians who desired that they and all others 
should practice independently on a fee for 
service basis where whatever arrangement 
for payment each had was a matter that 
lay between him and his patient in each 


individual case “of service or treatment. 
The petitioners were not an association of 
employes in any proper sense of the term. 
They were an association of individual 
practitioners each exercising his calling as 
an independent unit. These independent 
physicians, and the two petitioning associ- 
ations which represent them, were interested 
solely in preventing the operation of a busi- 
ness conducted in corporate form by Group 
Health..In this aspect the case is very like 
Columbia River Packers Association, Inc. v. 
Hinton, 315 U. S. 143. What was there de- 
cided requires a holding that the petitioners’ 
activities were not exempted by the Clay- 
ton and the Norris-LaGuardia Acts from 
the operation of the Sherman Act. 


[Judgments of Conviction Affirmed) 
The judgments are affirmed. 
Mr. Justice MurpHy and Mr. Justice 
Jackson took no part in the consideration 
or the decision of this case. 


[56,255] Sylvania Industrial Corporation v. The Visking Corporation. 


United States Circuit Court of Appeals, Fourth Circuit. 


ary 6, 1943. 


No. 4966. Decided Janu- 


Cross-Appeals from the District Court of the United States for the Eastern District 


of Virginia, at Richmond. 


Patent license agreements violated the anti-trust laws when they provided that the 


licensee of patented methods for printing and drying sausage casings should not sell the 
licensor’s unpatented and unprinted sausage casings below fixed prices, or should use the 
processes only on casings manufactured by the licensor. 

While equity should withhold its assistance from the owner of a patent who uses it 
to restrain competition in the sale of unpatented articles, by declining to entertain a suit 
for infringement, relief may be afforded when it clearly appears that the improper prac- 
tice has been fully abandoned and the consequences of the misuse of the patent have been 
dissipated. There was no abuse of discretion on the part of the trial court in permitting 
the plaintiff to show the abandonment of the improper practice in supplemental proceed- 
ings and pleadings rather than requiring the institution of a new suit. 


Evidence does not support the charge that plaintiff violated the anti-trust acts by 
using its strategic position as the sole manufacturer of small frankfurter casings to 
induce purchasers also to purchase from it their requirements of larger casings sold in 
competition with other manufacturers. 


The trial court is upheld in its dismissal of a counterclaim in a patent infringement 
suit seeking to restrain plaintiff from continuance of practices in violation of the anti-trust 
laws, when the ground of such dismissal was that injunction was unnecessary because 
relief in the infringement suit was made dependent upon plaintiff using its patents with- 
out creating a monopoly on unpatented materials. 


Before PARKER, SOPER and Dobie, Circuit Judges. 


For appellant: Lawrence Bristol (Elmer R. Helferich; Leonard A. Watson: C: O’Conor 
Goolrick on brief). 


_ For appellee: William S. Pritchard (Harry H. Levin; Lewis C. Williams; Williams, 
Mullen & Hazelgrove on brief). 


[Patents Involved] are in controversy in this suit, which was 


Soper, Circuit Judge: Four United States 
patents which belong to The Visking Corpo- 
ration and relate to artificial sausage casings 


1556;255 


instituted April 6, 1939. They are the Freund 


‘patent No. 1,959,978, issued May 22, 1934 


on an application filed January 12, 1931, 
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which relates to the preprinting of a name 
or mark on the casings before they undergo 
the packing process; the DeCressey patent 
No. 1,890,215, issued December 6, 1932‘on 
an application filed November 17, 1930, which 
relates to sausage casings with a plurality 
of apertures for the escape of water and fat 
during the cooking operation; the Hender- 
son and Dietrich patent No. 1,612,508, issued 
December 28, 1926 on an application filed 
April 14, 1926, which relates to an apparatus 
and a method for drying the casings in the 
course of manufacture; and the Hewitt 
patent No. 1,967,773, issued July 24, 1934 
on an application filed November 26, 1930, 
which also relates to an apparatus and a 
method for drying the casings in the course 
of manufacture. 


[Judgment Below] 


Validity and infringement of the patents 
were in issue in the District Court, and also 
the defense that improper use of the patents 
by the plaintiff disentitled it to relief. On 
April 3, 1941 the judge found that all the 
patents were valid and infringed, but denied 
relief on the ground that the plaintiff had 
attempted by its method of doing business 
and by improper use of the patents to secure 
a limited monopoly on unprinted regener- 
ated sausage casing which is an unpatented 
material. In subsequent supplemental pro- 
ceedings the plaintiff offered evidence that 
satished the judge that it had purged itself 
of its illegal conduct; and on March 13, 
1942 the judge filed an interlocutory decree 
holding that the plaintiff had so purged 
itself by May 12, 1941 and was entitled to 
an injunction against future infringement 
and an accounting from that date for past 
infringement. Each party was to pay its 
own costs. This relief was granted upon 
the condition that the plaintiff conduct its 
business and use its patents without attempt- 
ing to create a monopoly in unpatented 
material; and leave was granted to the de- 
fendant to appeal to the court for a vacation 
of the decree upon showing that the plain- 
tiff or any, of its representatives were vio- 
lating this condition. 

In the supplemental proceedings the de- 
fendant filed an answer setting up that it 
had discontinued the use of the apparatus 
charged to infringe the Henderson and 
Dietrich patent, and since the decision of 
the court of April 3, 1941 had not used this 
patent and had had no intention of again 
using it or the method which the patent 
disclosed. The answer prayed that the 
complaint be dismissed as to this patent. 
In support of the answer defendant offered 
proof, not controverted by the plaintiff, that 
the use of the apparatus in question had 
been discontinued by the defendant about 
January 5, 1938, more than a year prior to 


the institution of the suit. By the decree of 
May 13, 1942 this supplemental answer, on 
motion of the plaintiff, was stricken from 
the record. 


[Appeal and Cross Appeal] 


The defendant appealed from the whole 
decree; and the plaintiff filed a cross appeal 
from the action of the court in denying 
an accounting for the period prior to May 
12, 1941, and in making the relief given 
the plaintiff conditional on its subsequent 
behavior, and in requiring each party to 
pay its own costs. 


[Validity and Infringement of Patents 
Considered] 


We shall consider first the question of 
validity and infringement of the patents in 
suit. The type of artificial sausage casing 
now in commercial use by the parties to 
this cause comprises a plain thin walled tube 
of regenerated cellulose or cellophane. It 
was devised as an improved substitute for 
the more or less objectionable ordinary ani- 
mal casing by Cohoe and Fox to whom 
patent No. 1,070,776 was issued in 1913. 
The article proved to be thin, flexible, suf- 
ficiently strong and edible. In the same 
year Cohoe applied for patent No. 1,163,740 
issued -in 1915 which disclosed a press for 
extruding the raw material, and the steps 
from the extrusion to the drying of the 
material in the process of manufacture, 
which in general are followed by commercial 
manufacturers today. Commercial operations 
took place in Canada in 1914 and shipments 
were made to Europe and the United States 
until interrupted by the first World War. 
The DuPont Cellophane Company acquired 
ownership of the Cohoe patents in 1923 
and in 1925 the plaintiff secured a license 
thereunder. Patent No. 1,070,776 expired 
on August 19, 1930 and since that date 
regenerated cellulose sausage casings have 
been unpatented articles of commerce. 


Freund Patent: 


The specification of this patent gives the fol- 
lowing description of the invention. It relates 
to means whereby a cellulose sausage casing, 
which is neither porous nor absorbent to any 
great extent, may be so printed that the printed 
characters will stand the severe treatment which 
the casing necessarily undergoes in the packing 
house process. Previous unsatisfactory means 
used by manufacturers to identify their goods 
included a tag tied to the casing, a printed band 
enclosing the casing, decalcomania transfer ap- 
plied after manufacture, and branding by a 
heated dye. It had not been practical to apply 
printed matter because the printing would not 
withstand the curing operation. To enable this 
to be done successfully, the ink employed must 
have great opacity. The composition of the ink 
that may be used is described in considerable 


detail. 
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Of the eleven claims of the patent, seven in- 
clude a description of the inik to be used; but 
these claims are not in suit, doubtless because 
the defendant does not infringe them. The 
defendant uses seven different inks, and the 
plaintiff for a large part of its products uses 
inks that do not come within any of these 
claims. Claims 1, 2 and 3 in suit are as follows: 


1. A method of producing a marked stuffed 
sausage which comprises: imprinting a mark 
or character in waterproof, smoke-proof, opaque 
ink upon a substantially dry cellulose casing 
and hardening the ink; stuffing the casing; and 
subjecting the stuffed product to a curing 
operation. 

2. ‘As an article of manufacture, a cured sau- 
sage comprising a filling of sausage meat and 
a preprinted cellulose casing bearing on its 
surface exposed characters in ink which have 
withstood the curing operations (smoking, cook- 
ing, or both) to which the filled casing was 
subjected. 

3. As an article of manufacture, a regenerated 
cellulose sausage-casing bearing on its surface 
exposed printed hardened opaque ink characters, 
said characters being proof in exposed condition 
against hot water, and smoke fumes, whereby 
the printed casing may be stuffed with sausage 
meant and the stuffed product may be cured 
without substantial injury to said characters. 


The examiner in the Patent Office rejected 
these claims as functional, pointing out that 
they covered the concept of producing a cellu- 
lose casing containing printed matter, resistant 
to water, acid and heat, in such terms as to in- 
clude all possible ways of producing it; and 
hence the patentee merely stated a desirable 
result in these claims without specifying the 
means of attaining it. The Board of Appeals 
in the Patent Office reversed the examiner and 
reinstated the claims; and the main argument 
of the plaintiff in support of the validity of the 
claims seems to be that in view of the Board’s 
decision nothing more need be said. 

We agree with the examiner. Stuffing regen- 
erated cellulose sausage casings and then cook- 
ing and marking them were standard practices 
long before Freund; and he contributed nothing 
in the claims in suit except the idea of pre- 
printing the casing with a desirable ink without 
showing how such an ink could be obtained. 
The idea of marking sausage casings with the 
owner’s name in order to identify the product 
to the public was not new, as is shown by the 
specification of the patent. Moreover, it was 
common practice before Freund to stuff pre- 
printed cotton cloth containers with sausage and 
then subject them to cooking and smoking op- 
erations. It was also prior practice to print the 
maker’s name on cellophane wrappers for sau- 
sage, as well as for other products; and as cel- 
lophane is the material from which sausage 
casings are made the practicability of printing 
it had been established. 


In view of these circumstances we are forced 
to reach the conclusion, notwithstanding the 
favorable action of the Patent Office, that the 
conception of a preprinted sausage casing was 
not an inventive thought, and that the product 
or end result did not itself involve invention. 
It may be that invention resides in some of the 
claims in the description of the ink required to 
bring about the result; but these claims are not 
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before us. To uphold the claims in suit would 
extend the patent to cover all preprinted casings 
bearing characters capable of withstanding the 
curing operations, and this, we think, would 
violate the rule that a patentee may not broaden 
a product claim by describing the product in 
terms of its use or function so as to include 
methods not described in the patent. Holland 
Fur. Co. v. Perkins Glue Co., 277 U. S. 245, 247; 
Gen. Electric Co. v. Wabash Co., 304 U. S. 364, 
370; Demco v. Doughnut Mach. Corp., 4 Cir., 
62 F. 2d 23, 25. v 

It appears from the evidence that the great 
commercial success of the plaintiff was not due 
primarily to the preprinting of the sausage 
casing; but even if it contributed to the result, 
it could not save claims so clearly invalid as 
claims 1, 2 and 3 of the Freund patent. Mc- 
Clain v. Ortmayer, 141 U. S. 419, 427, 428. 


DeCressey Patent: 


The specification shows that the patent relates 
to a sausage casing with holes in it. During 
the process of manufacturing sausages in cellu- 
lose casings water or fat pockets may develop; 
and if an attempt is made to puncture the cas- 
ings to permit the escape of these substances, 
the casings usually split. To meet this difficulty 
the patent proposes a sausage casing provided 
with a number of prepunctured holes at each 
end, Any suitable means may be used for mak- 
ing the holes, preferably a punch like that used 
in punching railroad tickets, so that the holes 
will be clean and not ragged. 

Of the six claims in suit, the following are 
typical: 

1. The method of preparing a sausage casing 
for stuffing which comprises punching a plu- 
rality of apertures therein. 


3. A sausage casing having a plurality of 
apertures formed therein. ‘i 


5. A cellulose sausage casing having a plu- 
rality of apertures formed therein adjacent one 
of its ends. 


6. The method of producing sausage which 
comprises forming perforations in a sausage 
casing, stuffing said casing, and then smoking 
and cooking said sausage and permitting water. 
and fat which are not absorbed by the sausage 
mixture to escape through said apertures. 


The idea of perforating sausage casing was 
not new, for it was common practice in stuffing 
animal casings to prick them when they came 
from the stuffer, if bubbles of air or water 
appeared. Furthermore the Berg patent No. 
1,508,155 suggested the idea of using sharp 
pointed brads to perforate a sausage container 
made of pig’s hide, before filling, in order to 
permit the escape of air. So it appears that the 
desirability of providing holes in sausage cas- 
ings as a means of escape for undesirable sub- 
stances was common practice. 


The defendant says that it is shown by the 
DeCressey patent and by the testimony that 
neither of these practices would be feasible, if 
applied to regenerated cellulose sausage casing, 
because in the first the holes would split and 
in the second the holes would be too small. 
If so, the common expedients of making the 
holes smooth and round, as is commonly done 
in making holes in sheets of paper and of mak- 
ing the holes larger when desired, were so ob- 
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vious and so commonplace as to deny even a 
‘suspicion of patentable invention. Cuno Corp. 
v, Automatic Devices Corp., 314 U. S. 84.° We 
hoid the DeCressey patent to be invalid. 


Henderson and Dietrich Patent: 


This patent relates to a method and an appa- 
ratus for treating cellulose sausage casings. It 
describes casings and a method of manufacture 
of the casings in a wet state which resemble 


the disclosures of the Cohoe patents No. 


1,070,776 and No. 1,163,740. The important fea- 
ture of Henderson and Dietrich is a dryer for 
the casing after it has been subjected to a 
glycerine bath and the excess glycerine has been 
pressed out. A predetermined length of tubing 
is then drawn into and inflated within a limit- 
ing tube, preferably made of porous material to 
permit the escape of moisture. Heated air for 
the inflation of the casing is admitted at one end 
,of the limiting tube and permitted to escape 
slowly at the other. The limiting tube is lo- 
cated within an outer drying chamber of large 
diameter through which dry warm air is blown 
in large quantities and brought in contact with 
the outer surface of the porous tube. 

Typical claims of the patent are as follows: 


1. The method of treating casings for sau- 
Sages, etc. which comprises: inflating the cas- 
ing by pneumatic pressure within a limiting 
tube, and subjecting the casing to a drying 
operation while thus inflated. 


5. The method of finishing a cellulosé casing, 
which comprises: passing a column of drying 
air under moderate pressure through the casing 
and thus maintaining the casing in inflated con- 
dition within a confining tube which is of a 
character to permit escape of moisture, and pas- 
sing a drying current of air, or the like,’ in 
contact with said tube. : 

The defendant’s drying operation, which is 
charged to infringe this patent, comprises a ver- 
tically mounted impervious metal tube sur- 
rounded by a hot water jacket. The casing is 
carried down through the middle tube by the 
weight of a metal nipple with a small central 
opening at one end. Air is then admitted to 
the casing at the top inflating it and escaping 
slowly at the bottom, The drying heat is ap- 
plied externally to the impervious confining 
tube by the hot water jacket. 

Discussion of the validity and infringment of 
this patent may be omitted at this point for 
reasons that will presently appear. 


Hewitt Patent: 


The specification of this patent shows that it 
also relates to an apparatus and a method of 
drying cellulose sausage casings as they come 
in the course of manufacture from the extrusion 
machine. The primary object of the patent is 


to provide means of continuously drying the 


casing while it is being advanced and thereby 
obviating the necessity of cutting the casing 
into relatively short lengths as was done in the 
process of Henderson and Dietrich patent, No. 
1,612,508. In the preferred form of the Hewitt 
structure there is an outer drying chamber, 
through which heated air is circulated. Within 
the chamber the casing is continuously advanced 
horizontally in an inflated condition inside a por- 
ous tube of larger diameter to prevent the cas- 


ing from dragging on the sides of the tube in its 
advance. Before entering the drying chamber 
the casing is caused to pass through a pair of 
Squeeze rolls whereby it is flattened and sealed. 
At the opposite outlet of the drying chamber 
is disposed a second pair of rolls whereby the 
issuing casing is collapsed. The portion of the 
casing inside the dryer is inflated with air in- 
troduced at the. exit end and the quantity of 
air within the casing remains constant and 
thereby determines the size of the casing. This 
bubble of air refmains inside the casing between 
the rolls at the casing is continuously advanced 
and moves past it. When a sufficient quantity 
of air has been introduced, the exit is closed 
and the entrapped air remains stationary, in- 
flating the casing to the proper diameter as 
successive portions thereof are passed through 
the dryer. After the casing has been dried and 
passes through the gecond pair of rolls in a 
flattened condition it is wound up upon a cy- 
lindrical tubular mandrel. 


Typical of the claims are method claims 3 
and 5, and apparatus claim 7, which are as 
follows: 


3. A method of drying tubing, which method 
comprises inflating a section of the tubing 
solely with a gaseous medium, entirely collaps- 
ing the tubing at both ends of the inflated sec- 
tion, advancing the tubing in such manner that 
the gaseous medium advances bodily there- 
through while remaining substantially constant 
in quantity, and subjecting the successively in- 
flated portions of the tubing to a drying 
medium, . 


5. A method of drying a continuous length 
of tubing which comprises: continuously ad- 
vancing a length of tubing through heated air, 
sealing that portion of the tubing which is 
entering the heated air, inflating with entrapped 
gas that portion of the tubing’which is within 
the heated air, and completely deflating the 
tubing as it is being withdrawn from said 
heated air. 


7. In apparatus of the character set forth, a 
housing through which an elongated tube is 
movable for treatment; ttbe collapsing means 
adjacent the inlet of the housing through which 
the tubes moves and forwardly of which it is 
inflated; squeezer means adjacent the outlet of 
the housing through which said tube is threaded, 
said squeezer means collapsing the tube; said 
collapsing means and squeezer means maintain- 
ing the inflating medium entrapped in that por- 
tion of the advancing tube located between said 
collapsing means and squeezer means. 


The validity of the Hewett patent is attacked 
mainly on the ground that it was not the first 
patent in which cellulose sausage casing was 
dried in a continuous operation while inflated. 
The patent to Voss No. 1,759,495 issued May 20, 
1930, about six months before Hewitt’s wpplica- 
tion was filed, shows a somewhat similar struc- 
ture. The casing in tubular form is conducted 
through a pair of pinch rolls placed at the en- 
trance to a drying chamber; and the casing, 
after passing through this chamber, is attached 
to the nozzle of a winding drum placed adjacent 
to the exist of the chamber. Air is blown 
through the nozzle into the casing whereby it 
is inflated as far as the pinch rolls. Warm air 
is then blown into the drying chamber through 
which the casing is slowly drawn so that it 


56,255 


896 


Court Decisions 


Sylvania Industrial Corp. v. Visking Corp. 


leaves the chamber in a dry state. The casing 
is then wound in an inflated state spirally upon 
a winding drum, and when fully wound is cut 
off. Then the casing, emanating from the dry- 
ing chamber, is fastened to the nozzle of a 
second drum nearby and the operation is 
repeated. 

In the Henderson and Dietrich patent No. 
1,612,509, a modification of the Henderson and 
Dietrich patent No. 1,612,508 in suit, the drying 
process is not continuous. The patent discloses, 
however, a drying chamber into which the cas- 
ing is run between squeezer rolls and from 
which the casing is passed on to a tubular man- 
dral against which it is pressed by another set 
of rolls. During its passage through the dryer, 
the casing is inflated continuously by air de- 
livered at one end and allowed to escape at 
the other. 

Upon these two patenf® the examiner in the 
Patent Office rejected the claims of the Hewitt 
patent. He was of the opinion that no special 
result was obtained by the maintenance of a 
substantially constant volume of air in the 
Hewitt apparatus as compared with the Voss 
structure in which the air in that part of the 
casing in the drying chamber was also constant, 
although unlike Hewitt, air was constantly 
added to that part of the casing which emerges 
from the drying chamber and is wound up on 
the drum in an inflated state. But the Board 
of Appeals in the Patent Office reversed this 
decision saying that Voss does not limit the 
expanding air to the portion of the casing 
within the drying chamber; and while Hender- 
son does disclose this, his patent does not show 
the sealing of the expanding air, but provides 
for the constant withdrawal of the air and the 
addition of a new supply to the portion of the 
casing which is advancing through the drying 
chamber, The Board held that the change was 
not an obvious one over the art relied upon. 

In our opinion this conclusion was sound, The 
Hewitt contribution was by no means revolu- 
tionary. Indeed its indebtedness to the prior 
disclosures already described is obvious; and 
there were other patents prior to Hewitt, such 
as Cohn patent No. 1,484,552, relating to open 
weave fabric tubing for gas mantles, and the 
Mayall patent of 1860, No. 28,389, relating to 
rubber tubing for hoses, in which the tubing 
passed between rollers at the entrance and at 
the exist of a chamber through which the tub- 
ing was continuously advanced in a distended 
condition for drying or other local treatment. 
Nevertheless, the Hewitt method was an im- 
provement ef such practical advantage that it 
superseded the earlier practices and the defend- 
ant itself has acknowledged its superiority at 
the risk of infringement. These facts assume 
persuasive proportions when we consider the 
great volume of business carried on by the 
industry, the large part of the commercial field 
occupied by the parties to this cause, and their 
constant efforts to improve their processes of 
manufacture. 

As it turned out in actual experience, there 
were great advantages in the Hewitt drying 
method, particularly in an increase in the speed 
of the operation and a substantial decrease in 
expense as compared with the abandoned process 
of the Henderson and Dietrich patent. Plaintiff's 
evidence showed that under Henderson and 
Dietrich eight minutes were allowed for drying 


| 56,255 


small frankfurter casings and as long as forty- 
five minutes for the large casings. With the 
Hewitt process the large casings are run 
through at the rate of g feet a minute and the 
small casings at the rate of 80 feet a minute. 
Savings were secured in labor and maintenance 
in the amount of steam used for heating in the 
reduction of air employed for inflation, and in 
the production of a dry casing in a form that 
made possible economies in subsequent opera- 
tions. It was estimated that between 1933, when 
the Hewitt method was substituted for that of 
Henderson and Dietrich, and 1939, the Visking 
Company saved approximately two million dol- 
lars by use of the Hewitt dryers. Additional 
advantages were that there was no scratching 
of the surface of the casing in the passage 
through the Hewitt dryers; that different sizes 
of casing could be dried in the same dryer and 
that lateral shrinkage of the casing was con- 
trolled. The District Judge made the ‘inding 
of fact that the method and apparatus em- 
bodied in the Hewit patent during the period 
mentioned had resulted in the saving described. 

The defendant points out that in the com- 
mercial application of the Hewitt patent the 
plaintiff has introduced a number of improve- 
ments and additional devices, such as the use of 
driven instead of idler squeeze rolls at the en- 
trance of the drying chamber, the use of very . 
large rolls at the exit end of the driving cham- 
ber, the elimination of the porous tube, &c.; 
and the defendant. argues therefore that these 
improvements rather than the patented appli- 
ance have brought about the advantages that 
have been described. Doubtless these improve- 
ments have contributed to the result, but after 
all they were improvements only of the Hewitt 
structure and the record as a whole demon- 
strates that it has been of substantial benefit to 
the industry. In our opinion the issuance of the 
patent was justified; the Hewitt process was 
something that would have been seen before, 
had it been within the ordinary skill of the art. 

The Hewitt patent is also attacked on the 
basis of testimony given by Cohoe, the pioneer 
patentee, and by one Stevenson that the cellu- 
lose casings, made under their supervision and 
sold in Canada, were dried in pieces of consider- 
able length in an inflated condition over a series 
of heated rolls, the inflating medium being en- 
trapped in the region of the heated rolls by a 
pair of snubbing bars at the entrance of the 
dryer and a small roll at the exit. It is con- 
tended that this testimony invalidates the patent 
under the provisions of the patent statute, 35 
U. 8S. C. A. 31, which requires that a machine 
to be patentable must not be known or used by 
others in this country; and it is said that 
knowledge in this country occurred when Cohoe 
came to the United States. This testimony was 
contradicted in substantial respects by Gillies, 
the chief engineer of the company by which 
Cohoe was employed. Moreover, Cohoe made 
no mention of this drying method in his subse- 
quent patent. The District Judge made the find- 
ing of fact that Cohoe’s use and the commercial 
operation in Canada did not include the drying 
ef a casing in an inflated condition. Since it is 
impossible to say that this finding was clearly 
wrong, this ground of opposition to the patent 
must be rejected. 

Finally, the defendant attacks: the Hewitt 
patent on the ground that Hewitt failed to 
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comply with the provisions of the patent stat- 
ute, 35 U. 8. C. A. 33, which provides in part 


‘that in the case of a machine, the patentee 
-“shall explain the principle thereof and the best 


mode in which he has contemplated applying 
that principle, so as to distinguish it from other 
inventions’. The point is that Hewitt, after 


‘constructing a drying apparatus such as de- 


scribed in the patent, built a more substantial 
one in May, 1930, six months before his filing 
date, in which the rolls at the entrance to the 
dryer were positively driven and which worked 
a little better than the original structure. The 
patent application did not disclose this improve- 
ment and it is contended that this failure was 
fatal to the patent. Stelos“v. Hosiery Motor- 
Mend Corp., 295 U. S., 237, 241, 60 F. 2d 1009, 
1011. We think that the disclosure was a sub- 
stantial compliance with the statute. The struc- 
ture described was complete and was actually 
operated by the plaintiff satisfactorily. The 
principles of the machine were clearly explained 
and the mechanical change from idler to power 
driven squeeze rolls was one within the grasp 
of any person skilled in the art. 


[Infringement of Hewitt Patent] 


Infringement of the Hewitt patent by the 
drying process followed by the defendant 
since 1938 is not seriously disputed. At that 
time the defendant ceased to use a type 
of drying apparatus, said to infringe the 
Henderson and Dietrich patent No. 1,612,508, 
in which short lengths of sausage casing 
were dried, and began the use of a continu- 
ous operation in accordance with the Hewitt 
disclosures, including a pair of pinch rolls 
at the entrance and at the exit of the dry- 
ing chamber, by which a constant quantity 
of air within the casing is entrapped. 


- [Improper Use of Patents Considered] 


We come next to consider the improper 
use of the patents in suit by the plaintiff, 
as found by the District Court and not dis- 
puted by the plaintiff, and the effect of this 
conduct upon the plaintiff's right to relief 
in this case. The District Court in its find- 
ings of April 3, 1941 stated that beginning 
in 1934 the plaintiff issued to the Budenz 
Company of Philadelphia each year a license 
for the nominal sum of $25 for preprinting 
sausage casings under the Freund patent 
with the restriction that the process be used 
only on casings manufactured by the plain- 
tiff. Acting under this limitation the plain- 
tiff on April 21, 1938 demanded that the 
Budenz Company cease printing casings 
manufactured by the Sylvania Industrial 
Corporation, the defendant in this_ case. 
Since 1935 the plaintiff has had a license 


agreement with the Acme Corporation of 


Chicago under the Freund patent similarly 
restricted, and since 1938 the plaintiff has 
had license agreements, similarly restricted, 
with Kenwood Press, Inc. and M. G. Bois 
& Company both of Chicago. 


Since 1933 the plaintiff has printed on its 
shipping cartons and in its published price 
lists a notice that the purchaser of plain- 
tiff’s casings is licensed free of charge to 
practice the patented processes owned by 
the plaintiff in packaging food products 
therein, and plaintiff has granted no other 
licenses to meat packers to use its pre- 
printed patented processes. The notices 
were sent out because the plaintiff desired 
without a separate license agreement in each 
case to give its customers a right to use 
these patented processes, if they made use 
of the plaintiff’s casings. 

In settlement of patent litigation between 
the plaintiff and the Transparent Package 
Company of Chicago, a competing manu- 
facturer of sausage casings, a license agree- 
ment was made on December 27, 1937 
whereby Transparent was given a license 
under fifty patents belonging to the plain- 
tiff, including all of the patents in suit. 
This agreement restricted Transparent from 
manufacturing sausage casings until Janu- 
ary 1, 1943 and required Transparent to 
maintain prices and terms of sale as fixed 
by the plaintiff on all articles made by use 
of the patents. By virtue of this license the 
plaintiff fixed prices below which Trans- 
parent could not sell plaintiff's unpatented 
and unprinted sausage casings. 


[Defendant Damaged by Plaintiff] 


The defendant has lost business and has 
been damaged by the plaintiff's method of 
doing business. 


[Patents Used to Monopolize Unpatented 
Material} 


The court found from these facts that the 
plaintiff was making use of patents owned 
by it, including the patents in suit, for the 
purpose of securing a limited monopoly of 
an unpatented material, that is, plain, un- 


‘printed, regenerated cellulose sausage casings, 


and concluded, therefore, that the plaintiff 
was not entitled to relief in this suit even 
though, as the court held, the patents in 
suit were valid and infringed by the defend- 
ant. This legal conclusion is in accordance 
with the doctrine that the use of the patent 
monopoly to restrain competition in un- 
patented material is contrary to the public 
policy expressed in the constitution and 
laws of the United States to promote the 
progress of science and useful arts by se- 
curing .to inventors the exclusive right to 
their inventions for limited times. In Mor- 
ton Salt Co. v. Suppiger Co., 314 U. S. 488, 
491, 492, the court said: 

“A patent operates to create and grant to the 
patentee an exclusive right to make, use and 
vend the particular device described and clajmed 
in the patent, But a patent affords no immu- 
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nity for'a monopoly not within the grant, Inter- 
state Circuit v. United States, 306 U. S. 208, 
228, 230; Ethyl Gasoline Corp. v. United States, 
309 U. S. 436, 456; and the use of it to suppress 
competition in the sale of an unpatented article 
may deprive the patentee of the aid of a court 
of equity to restrain an alleged infringement 
by one who is a competitor. It is the estab- 
lished rule that a patentee who has granted a 
license on condition that the patented invention 
be used by the licensee only with unpatented 
materials furnished by the licensor, may not re- 
strain as a contributory infringer one who sells 
-to the licensee like materials for like use. Mo- 
tion Picture Patents Co. v. Universal Film Mfg. 
Co., 243 U. S. 502, 510; Carbice Corp. v. Ameri- 
can Patents Corp., 283, U. S. 27; Leitch Manu- 
facturing Co. v, Barber Co., 302 U. S. 458; cf. 
United Shoe Machinery Co. v. United States, 
258 U. S. 451, 462; International Business Ma- 
chines Corp. v. United States, 298 U. S. 131, 140. 
* s * 


It is a principle of general application that 
courts, and especially courts of equity, may 
appropriately withhold their aid where the 
plaintiff is using the right asserted contrary to 
the public interest.’’ 


[Decree Below] 


These conclusions were announced by the 
District Judge on April 3, 1941 and there- 
upon the plaintiff took certain steps to meet 
the criticisms of the court and to~purge 
itself of its illegal conduct. On June 27, 
1941 the plaintiff filed supplemental pro- 
ceedings in which it showed to the-satis- 
faction of the court that it had changed 
its method of doing business and was no 
longer attempting to monopolize the sale 
of unpatented material. Accordingly, on 
March 13, 1942 the court filed an interlocu- 
tory decree in which it held that all of the 

‘patents in suit were valid and infringed by 

the defendant; that until May 12, 1941 the 
plaintiff, by its method of doing business and 
its use of its patents including the patents in 
suit, had attempted to secure and had secured 
a limited monopoly of unpatented material; 
that the plaintiff’s purge was complete on 
May 12, 1941; that the defendant be en- 
joined from further infringement and ac- 
count to the plaintiff for profits received 
by:it and damages suffered by the plaintiff 
since May 12, 1941; that the case be referred 
to a special master to take an accounting; 
and that each party pay its own costs. The 
relief granted was made dependent upon the 
plaintiff conducting its business and using 
its patents lawfully, and leave was reserved 
to the defendant to apply to the court to 
vacate the decree upon showing that the 
plaintiff or its representatives was conduct- 
ing the business or using the patents in a 
way to create a limited monopoly of un- 
patented materials. 
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[Grounds of Plaintiff's Appeal] 


Both parties appealed from this decree. 
We consider first the appeal of the plaintiff 
which was taken on the grounds (1) that 
the plaintiff was entitled to an accounting 
from the date of the first infringement of 
the DeCressey patent, the Henderson and 
Dietrich patent and the Hewitt patent, re- 
spectively; (2) that the decree should not 
be made dependent on the plaintiff conduct- 
ing its business and using its patents law- 
fully in the future; (3) that the decree 
should not be made conditional on the acts 
of the plaintiffs representatives; (4) that 
the plaintiff is entitled to its costs. 


[Patents Inseparable for Purpose of 
Determining Extent of Recovery] 


With respect to its first ground of appeal 
the plaintiff claims that its improper con- 
duct was confined to its use of the Freund 
patent and that therefore recovery under the 
other patents should not be restricted to 
the period subsequent to May 12, 1941. It 
is said that there was no evidence that any 
of the patents except Freund had been used ~ 
improperly and that the plaintiff was en- 
titled to a separate ruling upon each of 
the other three patents and to unrestricted: 
recovery thereon. But we think that it is: 
impossible to separate the patents from one 
another. in order to determine the extent 
of the plaintiff’s recovery in this case. All 
of the patents were used by the plaintiff in 
the transaction of its business of manufac- 
turing and selling cellulose sausage casing. 
Insofar as it was able to do so, the plain- 
tiff used these patents and others which it © 
owned, not only to prevent infringement 
btit to extend its monopoly to unpatented 
material. This is shown not only by its 
restricted licenses to printers under the 
Freund patent, but also by its licenses to 
customers under patents not in suit, and 
by its agreement with the Transparent 
Package Company, a competitor, whereby 


_a license under all the patents in suit, to- 


gether with other patents, was granted in 
a price fixing agreement. We think the 
facty of the case justified the conclusion 
announced in the decree of the court that 
the plaintiff had been attempting to secure 
limited monopoly by the use of the patents 
owned by it, including the patents in suit. 
The case is within the ruling in Keystone 
Driller Co. v. General Excavator Co., 290 
U.S. 240, where five patents relating to 
different parts of the same machine were 
in suit, as to one of which the patentee had 
corruptly suppressed evidence of an invali- 
dating prior use, and had secured a orior 
decree of infringement. It was held that 
the relation of the patents to one another 
and the use made of the prior decree 
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brought the case within the doctrine that 


the who comes into equity must come with 


clean hands; and therefore the cases on all 
of the patents were’ dismissed.- We are in 
accord with the conclusion of the District 
Judge on this point expressed as follows 
in its memorandum opinion in the pending 


‘case: 


“The plaintiff and defendant are competitors 
in the business of manufacturing and selling 
regenerated sausage casings, The suit involves 
four patents, two for the casings per se and two 
for a method of making the casings. The un- 
lawful practices of the plaintiff with reference 
to the Freund patent have immediate and nec- 
essary relation to the equity which the plaintiff 
secks in respect of the matter in litigation and 
such practices cannot be deemed unconnected 
with the causes of action based on the other 
three patents.”’ 


[Condition as to Good Behavior Approved] 


We are in accord also with the provisions 
of the decree whereby the relief granted 
to the plaintiff by way of injunction and 
accounting is made dependent upon the 
continuance of good conduct on its part and 
on the part of its representatives, whether 
they be executive officers or salesmen. The 
plaintiff has been making illegal use of a 
valuable privilege granted under the patent 
statute and should be grateful that the privi- 
lege has been continued on condition of good 
behavior, rather than forfeited altogether. 


[Grounds for Defendant's Appeal} 


The defendant appeals on the grounds 
(1) that all the patents in suit were invalid 
and none of them was infringed; (2) that 
the complaint as to the Henderson and 
Dietrich patent should have been dismissed 
because, as alleged in the answer filed by 


_ the defendant in the supplemental proceed- 


ings and shown by the proof, the defendant 
abandoned the use of the apparatus alleged 
to infringe the Henderson and Dietrich 
patent in 1938, and has had no intention 


since that year of using the alleged infring-. 


ing apparatus; (3) that the plaintiff’s use 
of the patents in suit disentitled it to any 
relief and the suit should have been dis- 
missed upon the decision of the court on 
April 3, 1941, and the reopening of the 
case in supplemental proceedings upon the 
petition of the plaintiff should not have been 
allowed; (4) that the plaintiff did not show 
in the supplemental proceedings that it had 
completely purged itself of its illegal con- 
duct; (5) that defendant’s counterclaim for 
an injunction against the continuance by the 
plaintiffs and its associates of practices in 
violation of the antitrust laws should have 
been sustained. 


[Validity and Infringement of ‘Hewitt 
Patent; Abandonment of Infringe- 
ment Immaterial] 


We have already disposed of the first 
ground of defendant’s appeal to the extent 
of holding that the Freund and DeCressey 
patents are invalid and the Hewitt patent 
is valid and infringed. We do not find it 
necessary to pass on the validity of the 
Henderson and Dietrich patent, because in 
our opinion the second ground of the de- 
fendant’s appeal is well taken and the bill 
of complaint as to this patent should have 
been dismissed, when it was ascertained 
that the defendant discontinued the use 
of this patent before the present suit was 
instituted and before the plaintiff ceased its 
improper use of the patents in suit. On this 
point the District Court took the position 
in reliance upon General Electric Co. v. New 
England Elec. Mfg. Co., 2 Cir., 128 F. 738, 
that the abandonment of infringement by a 
defendant: does not deprive the court in a 
suit subsequently brought of the discretion 
to restrain future infringement and to direct 
an accounting. We are in accord with the 
principle of that decision but it differed 
materially in the facts: There was no im- 
proper conduct on the part of the patentee, 
the defendant continued to deliver infring- 
ing articles after the institution of the suit, 
and an accounting was required. In the 
pending case the questions of validity and 
infringement of the Henderson and Dietrich 
patent have become moot; no accounting is 


_ needed because recovery is barred by plain- 


tiff’s misconduct; there is no likelihood of 
future infringement, and the exercise of the 
injunctive power of the court in favor of 
the wrongdoer is not required or justified. 


[Reopening of Case on Supplemental 
Proceedings] 


The defendant’s third contention that the 
case should have been dismissed on April 
3, 1941, when the improper conduct of the 
plaintiff was denounced in the decision and 
findings of the court, rests primarily on 
the fact that the defendant continued its 
improper practices at least as late as that 
date and after the issue had been raised in 
the defendant’s answer. It is argued that 
proper practice rquired the dismissal of the 
case with costs on that date, leaving the 
plaintiff to a new suit after the ill effects 
of its illegal conduct had been fully dissi- 
pated. We think, however, that there was 
no abuse of discretion on the part of the 
court in permitting the new facts to be 
shown in supplemental proceedings and 
pleadings under Rule 15 of the Rules of 
Civil Procedure rather than requiring the 
institution of a new suit. Rule 1 expressly 
provides that the rules shall be construed 
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to secure just, speedy and inexpensive de- 
termination of every action, and undoubtedly 
the course’ taken by the District Court led 
to an earlier determination of the issues in 
suit with justice to both parties. While 
equity should withhold its assistance from 
the owner of a patent, who uses it to re- 
strain competition in the sale of unpatented 
articles, by declining to entertain a suit for 
infringement, relief may be afforded when 
it clearly appears that the improper practice 
has been fully abandoned and the conse- 
quences of the misuse of the patent have 
been dissipated. B. B. Chenucal Co. v. Ellis, 
314 U. S. 495, 498; Morton Salt Co. v. G. S. 
Suppiger Co., 314 U. S. 488, 493; see, also, 
American Lecithin Co. v. Warfield Co., 38 
U. S. P. QO. 34; American Lecithin Co. v. 
Warfield Co.,42 F. Supp. 270; Barber Asphalt 
Corp. v. LaFera Grecco Contr. Co., 30 F. 
Supp. 497; reversed 116 F. 2d 211; modified 
122 F. 2d 701; Dehydrators Limited v. Petro- 
lite Corp. Limited, 117 F. 2d 183; Umiversal 
Sewer Pipe Corp. v. General Const. Co., 42 
F. Supp. 132; ‘Novadel-Agent Corp. v. Penn, 
48 U. S. P. Q. 698; reversed in part 119 F. 
2d 764; certiorari denied 314 U. S. 645. 


[Purge of Illegal Conduct] 


But the defendant further contends that 
the plaintiff’s business methods have not so 
completely changed as to entitle it to re- 
lief even as to the period subsequent to May 
12, 1941 when, according to the court’s de- 
cree, the purge was complete. The complaint 
is that the plaintiff met the objection to the 
restrictive feature of its licenses by with- 
drawing the licenses altogether from printers 
and packers, with the result that a pur- 
chaser of the defendant’s casings can make 
use of the patents only at the risk of in- 
fringing them. Although the restricted 
licenses have been cancelled, the defendant 
is still at a disadvantage in the sale of its 
casings. We find no fault on this account. 
It is the right of a patentee to withhold 
licenses if he sees fit to do so and to con- 
fine his patented methods to the manufac- 
ture of his own goods. Paper Bag Patent 
Case, 210 U. S. 405; Carbice v. American 
Patents Corp., 283 U.S. 420. Any advantage 
accruing from this practice is not unlawful, 
but is attributable to the monopoly con- 
ferred by the patent statute. If the plaintiff 
had not granted illegal or restricted licenses 
in the first place, but had withheld licenses 
altogether, the improper conduct which has 
deprived it of a large measure of relief in 
the pending case would not have occurred. 

Further, as to the period since April 3, 
1941, the defendant charges that the plaintiff 
has violated the anti-trust acts by using its 
strategic position as the sole manufacturer 
of small frankfurter casings to induce pur- 
chasers thereof also to purchase from it their 
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requirements of larger casings which are 
sold. in competition with other manufac- 
turers. But the evidence does ‘not support 
the charge. The District Judge came to the 
conclusion that the plaintiff had not violated 
the anti-trust acts since May 12, 1941 and 
summed up the evidence on the point in the 
following passage from his supplemental 
memorandum opinion, with which we concur: 


“If the plaintiff's evidence is to be believed, 
it conclusively establishes that it is the policy 
of the executive officers of the plaintiff to no 
longer conduct its business in the manner which 
the court. criticized. For the defendant there is 
credible evidence that certain salesmen in the 
employ of the plaintiff have attempted since 
April 3, 1941 to exercise coercion on certain 
sausage manufacturers to purchase their re- 
quirements of sausage casings from the plaintiff. 
There is no evidence that such coercive acts 
were done with the knowledge or approval of 
the plaintiff. It may be fairly said that insofar 
as such salesmen may be guilty of the conduct 
charged to them they disobeyed direct instruc- 
tions given by their superior officers and acted 
contrary to a declared policy of the plaintiff. 
Upon a consideration of the whole evidence I 
am convinced that the plaintiff has carried the 
burden of showing that it has purged itself in 
good faith so as to entitle it to relief against 
one who is infringing its patents.’’ 


[Injunction Against Anti-Trust Violations 
Unnecessary] 


Finally the defendant objects to the dis- 
missal of its counterclaim wherein it sought 
an injunction to restrain the plaintiff from 
the infringement of the respective provisions 
of its licenses and from continuance of prac- 
tices in violation of the anti-trust law. The 
reasons for the dismissal of the counter- 
claim were set out in the following passage 
from the supplemental memorandum of the 
Judge, with which we concur: 


“The court having held that the plaintiff has 
established that it has in good faith discon- 
tinued its inequitable conduct, I am of the‘opin- 
jon that the defendant's counterclaim and 
amended counterclaim should be now dismissed. 
The court is satisfied that it is not likely that 
the plaintiff will resume such practices for the 
reason, if no other, that the relief to be granted 
the plaintiff will be dependant upon the plain- 
tiff conducting its business and using its patents 
without creating a monopoly on unpatented 
materials. Under such circumstances the court 
in its discretion may refuse to grant an injunc- 
tion for the reason that there is no need for one. 


Greeare Spark Plug Co. v, Reich, 50 U.S.P.Q. 
41 Je 


[Conclusions Summarized; Decree 
Modified] 


Summarizing our conclusions, we hold 
that’ the interlocutory decree of the Dis- 
trict Court be modified so as to provide: 


That the plaintiff is the owner of the 
patents in suit; 
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That claims 1, 2 and 3 of the Freund pa- 
tent in suit, and all claims of the DeCressey 
patent are invalid, and that the bill of com- 
plaint should be dismissed as to these 
patents; 

That the supplemental answer be retained 
and that the bill of complaint be dismissed 
as to the Henderson and Dietrich patent 
without adjudicating the questions of in- 
validity and infringement thereof; _ 

That all claims of the Hewitt patent are 
valid and have been infringed by the defend- 
ant; 

That the defendant be restrained from 
further infringement of the Hewitt patent; 

That the plaintiff completed its purge of 
its improper method of doing business and 
its improper use of the patents owned by 
it, including the patent in suit, on May 12, 


1941, and that the plaintiff is entitled to an 
accounting from that date for the gains 
which the defendant has received and the 
damages which the plaintiff has suffered be- 
cause of the defendant’s infringement of the 
Hewitt patent; 

That the relief granted the plaintiff by 
way of injunction and accounting. be made 
dependent upon the future good conduct 
of the plaintiff and its officers and employees, 
as provided in the interlocutory decree of 
the District Court;> 

That the defendant’s counterclaim be dis- 
missed; and 

That the costs in the District Court and 
in this court be divided equally between the. 
parties to the cause. 

Modified. 


[1 56,256] United States v. General Electric Co. et al. 
In the District Court.of the United States for the District of New Jersey. Civil Action 


No. 1364. January 15, 1943. 


An application to intervene in an anti-trust suit brought by the United States, charging 


defendants with a conspiracy to reduce prices of incandescent lamp bulbs below cost in 
order to eliminate competitors, and a motion to enjoin such price reduction during the 
pendency of the suit, are denied where the original suit has been postponed indefinitely 
because. of war activities of defendants, and where the injunction ,would require consumers 
to pay a higher price, with no indemnity should petitioner fail. to sustain its positign. 


for the United States: Charles M. Phillips, U. S. Attorney, Trenton, N. J.; Ernest S. 
Meyers, Special Assistant to the Attorney General; Edwin H. Pewett, Special Attorney. 


For petitioner: Samuel I. Kessler, Newark, N. J.; Arthur J. Brothers and Samuel E. 
Darby, Jr., of counsel. 

For defendants: Katzenbach, Gildea, & Rudner (for General Electric Co. and Inter- 
national Electric Co., Inc.), Trenton, N. J., by George Gildea; Thomas D. Tacher, Fish, 
Richardson & Neave, by Alexander C. Neave, of counsel; Lindabury, Depue & Faulks 
(for Westinghouse Electric & Mfg. Co.), by James E. M. Tams, appearing specially; 
W. N. Seligsberg (for Tung-Sol Lamp Works, Inc.); Lum, Tamblyn & Fairlie, Newark, 
N. J.; Hobart, Minard & Cooper, Newark, N. J.; Pitney, Hardin & Skinner, Newark, N. J.; 
Wall, Haight, Carey & Hartpence, Jersey City; Edward W. Hunt, Lambertville, N. J.; 


Wicoff & Lanning, Trenton, N. J 


Opinion rendered by Forman, District Judge. 


[Digest] Jewel Incandescent Lamp Co., 
Inc., has made application to intervene by 
proposing to file its complaint on its own 
behalf and as a representative of a class 
consisting of manufacturers of incandescent 
lamps. 

In its proposed complaint the Jewel 
Company reiterates by reference all of the 
allegations contained in the original com- 
plaint filed by the United States, and adds 
that subsequently to the filing of the com- 
plaint General Electric and Westinghouse 
agreed to announce simultaneously a reduc- 
tion in the retail price for incandescent lamps 
of the 40, 50 and 60 watt size, that these 
sizes are virtually all of the lamps manu- 
factured by the independent lamp manu- 


facturers, and that the purpose of the 
reduction was to set a price below the cost 
of manufacture to force independent lamp 
manufacturers out of business, and to estab- 
lish a monopoly and restrain trade in viola- 
tion of the anti-trust laws. 

It asks for the same relief prayed by the 
United States, and, in addition, that General 
Electric and Westinghouse should be by 
mandatory injunction directed to restore the 
price levels prevailing immediately prior to 
September 1, 1942. Simultaneously, the 
Jewel Company moved for an order enjoin- 
ing defendants from maintaining the price 
cut until after the trial of this proceeding. 

An affidavit pointed out ‘that. General 
Electric manufactured approximately 3700 
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types and sizes of lamps, but that the re- 
duction applied only to the 40, 50 and 60 
watt lamps and certain fluorescent lamps. 

Westinghouse appeared specially to point 
out that a consent decree had been entered. 
terminating this litigation insofar’as West-' 
inghouse was concerned. Tung-Sol Lamp 
Works, Inc. objected to the intervention on 
the ground that it manufactured only minia- 
ture lamps and that intervention by_ peti- 
tioner would interject issues in which it 
could have no interest. The United States 
indicated its disposition not to oppose an 
order permitting intervention because it felt 
that the Jewel Company’s charge against 
‘General Electric and Westinghouse was 
common to the charge made by the Govern- 
ment although involving different facts. 
General Electric resisted the application to 
intervene and the motion for an injunction. 
An affidavit of the manager of its lamp de- 
partment denied the allegations of con- 
‘spiracy or that there had been any intent 
‘to eliminate competing manufacturers by 
reason of a price reduction. He admitted 
that the price had been reduced as alleged, 
but stated that the reduction was the result 
of the following circumstances: General 
Electric had been manufacturing 40, 50 and 
60 watt lamps known as Mazda lamps, to 
sell at 13¢. They also offered a 60> watt 
lamp known as a D Line lamp which sold 
at 10¢. 
tion Board contemplated eliminating certain 
lamp types uniform in wattage and bulb 
size. Elimination of the D Line would 
reduce the amount of essential metals used, 
since two of the D line lamps, having a life 
of 500 hours, would be required to equal the 
‘one thousand hour life of a Mazda lamp. 
General Electric decided, without consulta- 
tion of its competitors, to eliminate the D 
Line lamp and to reduce the price of the 
60 watt Mazda lamp to the price formerly 
charged for the D Line lamp, 10¢. Since 
40 and 50 watt Mazda lamps had been sell- 
ing at the same list price as the 60 watt and 
were slightly cheaper to manufacture, their 
price was also reduced. It notified Westing- 
house of its intention in accordance with the. 
terms of an existing license agreement. 

The original action of the United States 
is against the General Electric and its li- 
censees and charges them with violations of 
the Sherman Anti-Trust Act, the Clayton 
Act, and the Wilson Tariff Act. The trial 
of the issues has been deferred on the re- 
quest of officials of the Armed force depart- 


It was learned that the War Produc- — 


ments ‘of the Government that officers of. 
the General Electric would be required to 
participate in the litigation, thereby deflect- 
ing them from giving attention to important 
aspects of work in the war effort in which 
they are engaged. The Court is unable to 
state when the trial will be resumed. 

The ramifications of the charges contained 
in the original complaint are numerous and 
complicated. When the trial of the case is 
resumed it is certain to be lengthy. The ap- 
plication to intervene adds no new elements 
with the exception of the price reductions 
in the sale of the 40, 50 and 60 watt lamps. 
If the United States regards this as an 
important element, it may readily supple- 
ment its pleadings. In the event the peti- 
tioner were permitted to intervene, the trial 
could not be accelerated as long as objection 
to it is continued by the armed force depart-' 
ments of the Government. 

The petitioner for intervention moves for 
extremely extraordinary relief during the 
period pending the resumption of the trial. 
That relief would be tantamount to an order 
upon the consumer public to pay an addi- 
tional 3¢ for each of the millions of. lamps 
sold every month. There is no suggestion 
as to how the public could be indemnified in 


‘case the Jewel Company should fail to sus- 


tain its position. 

The gravity of the position in which the 
Jewel Company and the independent manu- 
facturers allege they find themselves is not 
to be minimized. Counsel intimated that 
without the background of the suit of the 
United States they cannot hope to obtain 
‘relief in any. action instituted by them in- 
dependently, and that the only hope | for 
future existence of the independent manu 
facturers lies in the granting: of the relief 
which they have requested. If his estimate 
is accurate, it is indeed unfortunate, but 
cannot be remedied by the application to 
intervene in this suit in itS present stage. 
To grant it would be to expose the con- 
sumer public to a hazard against which 
there can be no foreseeable indemnity. It- 
would do violence to the well established 
principle that extraordinary relief may be 
granted preliminarily upon affidavits only 
with the exercise of great caution in cases 
that are clear. The circumstances shown 
on this application do not warrant an exer- 
cise of such discretion here. 


The application to intervene will be denied 
at this time, and the motion for the injunc-: 
tion pendente lite will likewise fail. 
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[] 56,257] International Parts Corporation v, Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 7998, 
October Term, 1942, January Session, 1943. February 17, 1943. 


Petition for Review of Order of the Federal Trade Commission. 


When a wholesaler of auto parts, which seeks review of a Federal Trade Commission 
order directed against it, did a substantial business, competing in interstate commerce with 
several firms in the merchandising of an article produced by several different companies 
and widely used, quite a sizable portion of the business public might be affected by mis- 
representation by the wholesaler, so the Commission’s finding of public interest is sustained 
by substantial evidence. Although the case started as a private controversy between 
petitioner and a competitor, and was nurtured by ill will, the case was more than a private 
controversy. > 


An order of the Federal Trade Commission, prohibiting representation that the use 
on an automobile of a muffler having seams which are spot-welded, locked or crimped 
results in greater danger of carbon monoxide gas pcisoning to the occuvant of such auto- 
mobile than does the use of a muffler having continuous electric-welded seams, is held 
not to be supported by substantial evidence when one expert witness testified that this 
was true, and there was no evidence to the contrary. Testimony that there is no danger 
of a leak from any muffler, if made well, does not conflict. The process involved might 
be the least likely to produce a leak. ; 

An order of the Federal Trade Commission, prohibiting representation that the finish 
on petitioner’s mufflers affords permanent protection against rust or corrosion, is held not 
to be supported by the evidence when it appeared that petitioner did not use the word 
“permanently,” but merely said “prevents rust and corrosion.” The word “prevents” is a 
word of common understanding, and the common acceptation of this word carries no 
connotation of permanency. 


For petitioner: David Silbert, Chicago, III. 

For respondent: W. T. Kelley, Joseph J. Smith, Jr., Washington, D. C. 

Before EVANs and MINTON, Circuit Judges, and Linpiey, District Judge. - 

Vacating the Federal Trade Commission’s cease and desist order in FTC Dkt. 4513. 
; [Facts of Case] “WARNING! 


Minton, Circuit Judge: The petitioner, To Protect Yourself 
International Parts Corporation, seeks to Against 
review and set aside an order of the Fed- Leaking Carbon 
eral Trade Commission ordering it to cease Monoxide Gas 


and desist from making certain represen- Me sae 

tations concerning its products. The pe- Is Made With 

titioner, an Illinois corporation with its Continuous 

place of business in Chicago, sells replace- Electric-Welded Seams 

ment’ auto parts at wholesale in interstate Throughout 

commerce. Its president is Mr. Sherman, Not Locked, Crimped or Spot-Welded 
who was formerly associated with his abo 
brother-in-law, Mr. Grawoig, in the same Rereenard INTERNATIONAL” 


line of business. They did business through 


an Illinois corporation located in Chicago, The petitioner also represented that its 


known as the Universal Parts Company. 
Sherman and Grawoig had a disagreement 
which ended in a fist fight, and Sherman 
left Universal and started a rival business 
through the petitioner corporation. 

Among the replacement parts sold by the 
petitioner in competition with Universal and 
many others were automobile mufflers, The 
petitioner did not manufacture the mufflers, 
but purchased them from a concern which 
manufactured them. In its advertising and 
sales literature, the petitioner stated: 


mufflers were made with the 
“Finest Quality Metallic Finish 
Prevents Rust and Corrosion.’’ 


The Commission issued and served a 
complaint upon the petitioner in which it 
charged the petitioner with false and mis- 
leading representations concerning its muf- 
flers in the following particulars: 

(1) “‘Electric welded seams throughout—not 
locked, crimped or spot-welded.’’ 

(2) ‘‘Double shell construction for added 
strength and quiet operation, exclusive feature.’’ 
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(3) ‘Finest’ quality, metallic finish prevents. 
rust and corrosion.”’ 

(4) ‘“‘They-increase gas mileage.”’ 

(5) ‘‘Warning! To protect yourself against 
leaking carbon monoxide gas, be sure your muf- 
fier is made with continuous electric-welded 
seams throughout, not locked, crimped or spot- 
welded.’’ 


After a hearing, the Commission found 
that only the third and fifth specifications 
were false and misleading, and issued an 
order that the petitioner cease and desist 
from: 

“1, Representing, directly: or by implication, 
that the use on an automobile of a muffler hav- 
ing seams which ‘are spot-welded, locked or 
crimped results in greater danger of carbon 
monoxide gas poisoning to the occupant of such 
automobile than does the use of a muffler having 
continuous electric-welded seams; 

“2. Representing, through the use of the un- 
qualified word ‘Prevents,’ or any other unquali- 
fied word of similar import, or by any other 
means, that the finish on respondent’s mufflers 
affords permanent protection against rust or cor- 
rosion.”’ 


[Grounds on Which Order Is Challenged] 


The petitioner challenges the order on 
the grounds that the proceedings are not 
in the public interest, and that the order. 
is not sustained. by substantial evidence. 

[Public Interest Involved] 


As to the question that has been raised 
that this proceeding is not in the public 
interest, the petitioner has cited Federal 
Trade Commission v. Klesner, 280 U. S. 19, 
50 S. Ct. 1, 74 L. Ed. 138, and other cases. 
The Klesner case and the other cases cited 
by the petitioner seem to have been cases 
to settle only private controversies. While 
the case at bar may have started as a.priv- 
ate controversy and led to the altercation 
between Sherman and Grawoig and was 
nurtured in the ill will that still continues, 
we think the case as presented by the 
Commission was more than a private con- 
troversy.. The petitioner did a substantial 
business, competing in interstate commerce 
with several firms in. the merchandising of 
an article produced by several different com- 
panies and widely used, If the petitioner’s 
practices were fraudulent and of a misrepre- 
sentative character, it is apparent that quite 
a sizable portion of the business public might 
be affected. Under such circumstances, we 
think the Commission’s finding of public 
interest is sustained by substantial evidence., 
Federal Trade Commission v. Royal. Milling 
Cos, 288: UsiS: 21292174 58°S 2 Ct335:0779n,; 
Ed. 706; Dr. W. B. Caldwell, Inc. v. Federal 
Trade Commission, 111 F. (2d) 889, 891; 
Consolidated Book Publishers, Inc. v. Federal 
Trade Commission; 53 -F. (2d) 942, 945. 

[Continuous Weld Seam Less Likely 
to Leak] 


. Coming-to the merits ot the case, we now 
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consider Paragraph 1 of the Commission’s 
order. This paragraph, in effect, says that: 
the petitioner’s representations that a muffler 
with a continuous electric-welded seam is 
less likely to expose to the danger of car- 
bon monoxide gas than one that is spot- 
welded, locked or crimped are false and 
misleading. No one testified to that effect. 
The only testimony we can find in the 
record on this point is that of Professor 
Pearl, a mechanical engineer, who qualified 
as an expert, and whose ‘testimony is not 
challenged anywhere in the record. He was 


asked on direct examination: 


Q. ‘‘Now, Professor, can you say that a locked, 
crimped or a spot welded seam is as leak proof 
as the seams you find on these exhibits (the 
continuous weld seams) ?’’ 

A. “I do not believe I would consider them as 
leak proof as a continuous weld.”’ 


This testimony is diametrically opposed 
to the Commissioner’s order. 

On cross-examination, Professor Pearl 
testified that there was no danger from car- 
bon monoxide gas leaking from any muffler 
made by any of the various processes if 
made well, that is, made without defect. 
This testimony does not conflict with the 
testimony he gave on direct examination 
that a muffler with ‘continuous electric- 
welded seams throughout is less likely to 
leak than one that is spot-welded, locked 
or crimped. It only confirms what would 
seem to us to be clear, namely, that a 
muffler perfectly made by either process 
will be free from leaks and therefore safe. 
This is not to say which of the processes 
of closing a seam on a muffler is the least 
likely to produce a leak. 

.The professor testified directly that the 
petitioner’s product, which is a continuous 
electric-welded seam muffler, is the least 
likely to have a leak. The professor’s opin- 
ion is not incredible, and coincides with 
our understanding of.the relative value of 
these various processes of closing a seam. 
Certainly a weld all the way is more dur- 
able and less likely to leak than one that is 
welded only in spots. If it is good to weld 
it in spots, it would seem better to weld it 
all the way. Likewise, a fusion of the edges 
of the seams would seem less likely to leak 
than where the seams were mechanically 
pressed together and welded only in spots, 
or locked or crimped. This paragraph of 
the Commission’s order is not supported 
by substantial evidence, and is contrary to 
the only evidence in the record. If the 
Commission should not credit the opinion 
of the expert, then there is no evidence on 
this point in the record, and the Commis- 
sion’s order is still unsupported by any evi- 
dence. : 

[Permanent Prevention Against Rust 
Not Represented} 


In Paragraph 2. of the Commission’s 
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order, the petitioner is ordered to cease and 
desist from representing that the finish on 
its mufflers permanently prevents rust’ or 
corrosion.. The petitioner never represented 
that the finish on its mufflers would pre- 
vent rust permanently. The word “pberma- 
nently’ was interpolated by the Commission. 
The Commission’s finding is that, “While 
the finish may serve to prevent rust and cor- 
rosion for a limited period of time, it does 


not afford permanent protection against such 


conditions.” (Our emphasis.) The petitioner 
never said that it did afford permanent pro- 
tection against such conditions. The peti- 
tioner said only that the finish prevents 
rust and corrosion. The Commission ad- 
mits that the finish does prevent rust and 
corrosion for a period of time, but: states 
the petitioner is misrepresenting the facts 


when it says the finish will prevent rust 
_ and corrosion permanently. The Commission 


cannot interpolate into the petitioner’s rep- 
Tresentations words not there, and then find 


the petitioner guilty of misrepresentation 
because the petitioner’s product does not 
meet the Commission’s revised represen- 
tations, The word “prevents” is a word of 
common understanding, and the common 
acceptation of this word carries no conno- 
tation of permanency. The petitioner will 
be presumed to have used the word in its 
ordinary and commonly accepted under- 
standing, in the absence of any showing to 
the contrary. Without the word “perma- 
nently” interpolated, there is no misrepre- 
sentation. The word “permanently” is the 
Commission’s word, not the petitioner’s. 
The petitioner answers for its own repre- 
sentations, and not those of the Commission. 
The evidence does not support Paragraph 
2 of the order. 


[Cease and Desist Order Vacated] 


Sincé we find no substarttial evidence to 
support either paragraph, the order is va- 
cated. 


[f 56,258] Farmers Co-Operative Association v. The Quaker Oats Company. 

Ir the Supreme Court of Iowa. No. 46157. Filed February 16, 1943. 

Appeal from O’Brien District Court, R. G. Rodman, Judge. 

A competitor of defendant may maintain a suit to enjoin defendant from violating 


the Iowa -statute prohibiting discrimination in buying and in selling when the petition 
alleges that the acts complained of were with the intention of injuring the business of 
plaintiff, destroying competition, and preventing plaintiff from purchasing grain and 
selling merchandise, and also alleges in general, malice, irreparable injury, and special 
injury to plaintiff different from any injury that might be sustained by the general 
public. These are equitable grounds which may be recognized as a basis for a claim 


for ‘injunction independent of the statute. 


For appellant: Dunn & Danforth, of Mason City, Iowa. 
For appellee: Grimm, Elliott. Shuttleworth & Ingersoll, of Cedar Rapids, Iowa: 


[Facts of Case] 


Hate, J.: Plaintiff-appellant on October 
20, 1941 filed its petition alleging that de- 
fendant-appellee with intent to injure appel- 
lant’s business and destroy competition had 
paid and was paying higher prices for grain, 
particularly corn, at Sheldon, Iowa, than it 
paid at certain other. stations operated in 
Towa, and that appellee had been and was 
selling feed at Sheldon for less than the 
price at which it sold the same feed at 
certain other stations in Iowa. That the 
acts complained of were in violation of Sec- 
tions 9885 and 9886 of the Code of Iowa, 
1939, alleging irreparable and special in- 
juries to appellant, no adequate remedy at 
law, and asking injunction restraining ap- 
pellee from the commission of such acts. 
Defendant filed motion to.dismiss the peti- 
tioh on the grounds, among other things, 
that the acts complained of constituted crim- 
inal acts,.that the statute, Chapter 432, Code 


of Iowa, 1939, provides an exclusive retnedy 
for its enforcement, and that an injunction 
could. not be granted beeause of such ex- 
clusive remedy. Appellee’s motion to dis- 
miss was sustained and from such ruling 
this appeal is taken. 


[Statute Involved] 


Chapter 432, Code of. Iowa, 1939, com- 
prises Sections 9885 to 9894 inclusive. Sec- 
tion 9885 relates to unfair discrimination in 
sales and provides that anyone who shall 
for the purpose of destroying the business 
of a competitor in any locality or creating 
a monopoly discriminate between different 
Sections, localities, communities and towns 
by selling such commodities at .a lower 
price or rate in one section, locality, com- 
munity or town than such commodity is 
sold by such seller in othtr sections, locali- 
ties, communities or towns, with certain 
allowances as to telephone servicé, quality 
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and transportation, shall be deemed guilty 
of unfair discrimination. Section 9886 is 
similar except that it relates to unfair dis- 
crimination in purchases. The sections fol- 
lowing providé for punishment’ by a fine 
or imprisonment. Section 9889 makes con- 
tracts ‘in violation of these provisions void. 
Section 9890 makes it the duty of county 
attorneys, in their counties, and the attorney 
general, to enforce the provisions of Sec- 
tions 9885 to 9889 inclusive by appropriate 
actions. Section 9891 provides that if com- 
plaint shall be made to the secretary of 


state of such unfair discrimination by any. - 


corporation, it shall be his duty to refer 
the matter to the attorney general, who 
may, if in his judgment the facts justify it, 
institute proceedings in the courts against 
such corporation. Under Section 9892 if 
‘any corporation is found guilty of unfair 
discrimination, the secretary of state st all 
immediately revoke its permit. In Section 
9893, if such corporation continues to at- 
tempt to do business in this state, it will 
be the duty of the attorney general by 
proper suit in the name of the State of 
Towa to enjoin such corporation from trans- 
acting business in this state. The final sec- 
tion of Chapter 432, Section 9894, provides 
that nothing in the chapter. shall be con- 
strued as repealing any other act, or part 
of act, but the remedies therein provided 
shall be cumulative to all other remedies 
‘provided by law. 


[Questions Raised] 


There are two principal questions raised 
in this case. First, under the facts: pleaded 
can an injunction be granted against’a viola- 
tion of Sections 9885-and 9886, which are 
criminal in character? Second, if so, may. 
it be brought by any citizen, or is the insti- 
tution of such suit restricted to the county 
attorney or the attorney general? 


[Right to Equitable Relief) 


I. We shall consider first the question 
of whether or not under the facts pleaded 
the appellant was entitled to an injunction. 
Many authorities are cited by appellant. As 
a general rule injunction will not lie to re- 
strain a merely criminal act. The rule is 
so stated in 28 Am. Jur. p. 336, as follows: 

“The aid of the injunctive powers of equity is 
frequently sought against acts of a criminal or 
penal character, and the availability of the rem- 
edy for such purpose is a matter which has re- 
ceived much judicial attention. It may be 
observed at the outset that equity is in no sense 
a court of criminal jurisdiction, and its reluc- 
tance to intervene in matters purely criminal or 
penal is recognized universally. Something 
more than a mere offense against the laws of 


the land is necessary to justify the exercise of 


its powers. There must be some interference, 
actual or threatened. with property or other 
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rights which chancery will undertake to protect, 
or some additional element bringing the case 
within the domain of that court.” 


See also 1 C. J. S. 996, Par. 12; 52 A. L. R. 
79, Annotation. 

The courts are not uniform in the applica- 
tion of the general rule to the facts. Appel- 
lant cites a large number of cases which 
merely exemplify the rules laid down in 
American Jurisprudence and Corpus Juris 
Secundum above cited and the general rule. 
All cases must necessarily depend upon the 
facts. 

_ In a criminal case, State v. Standard Oil 
Co., 150 Iowa 46, 129 N. W. 336, it was 
held that the intention of the legislature was 
to create an offense against the public and 
not against any particular individual. The 
court held that the ultimate wrong described 
by the statute is that of destroying competi- 
tion, not that of injuring a particular compe- 
titor, Citing State v. Leasman, 137 Iowa 191, 
114 N. W. 1032. The chapter under :con- 
sideration was Chapter 169, Acts of the 


. Thirty-first General Assembly (1906), which‘ 


was substantially the same as the present 
Chapter 432, except that it provided only 
for unfair discrimination in the sale of petfo- 


_leum products. It afterwards became Section 


5028-b of the 1913 Supplement to the Code’ 
and was extended to include all the com- 
modities now mentioned in Chapter 432 
of the 1939 Code by amendment of the 
Forty-seventh General Assembly (Chapter 
222), which made no changes in the wording 


_or effect so far as the matters here under 


consideration are concerned. It was origin- 
ally included in the Code as a part of the 
criminal law but by editorial change be- 
came a part of Title XXIII relating to 
trade and commerce but has remained un- 
changed so far as discrimination for the 
purpose of destroying the business of a 
competitor or creating a monopoly is con- 
cerned. 

The statute here under consideration is 
criminal in character and as such ordinarily 
a writ of injunction would not lie to restrain 
its violation unless the acts complained of 
entitle the plaintiff to some form of equitable 
relief other than that based solely upon 
violation of the statute. ‘- 

Appellee cites In re Debs, 158 U. S. 564, 
39 L. Ed. 1092; Crawford v. Tyrrell, supra; 
and Mobile v. Louisville & N. R. Co., 84 Ala. 
115, — So. —, which in substance refer 
to the general rule heretofore set out. Daniels 
v. Portland Gold Mining Co., 202 F. 637 
(C. C. A. 8), certiorari denied 229 U. S. 611, 
in substance holds that while a writ of 
injunction may be employed to protect rights 
of property, it should not be made a vehicle 
for invading the legitimate legislative prov- 
ince of government or a means of establish- 
ing a system of rules for the regulation of 
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the business of a community, nor should it 
be used as an ordinary supplement to the 
criminal laws of the-state. Also cited by 
appellee is Motor Car Dealers’ Ass'n v, Haines 
Co., 126 Wash. 267, 222 P. 611, 38 A. L. R. 
493, which holds that injunction does not 
lie at the suit of a private citizen against 
the keeping open on Sunday, contrary to 
statute, of a business which is competitive 
of his own; and that a business man does 
not suffer special injury from the keeping 
open of a competitive business on Sunday 
in violation of statute so_as to be entitled 
to maintain an action to enjoin such act 
as a nuisance. In Campbell v. Jackman Bros., 
140 Iowa 475, 118 N. W. 755, which involved 
the violation of the intoxicating liquor law, 
the court held that the sale of liquor was 
not a nuisance per se and that the function 
of courts of equity is the protection of 
private property and civil rights, except 
when enlarged by statute, and they will 
not interfere by injunction to prevent or 
punish criminal or immoral acts unconnected 
with the violation of a private right; nor 
will they enforce moral obligations or duties. 
Reference is made therein to the statute 
authorizing a court of equity to enjoin the 


maintenance of a place of business for the 


sale or keeping of intoxicating liquors as 
a public nuisance, and states: 

“Except in cases brought in pursuance of this 
particular statute, this court has reneatedly ad- 
hered to the generally accepted doctrine that 
injunction will not lie at the suit of an indi- 
vidual to restrain a public nuisance which affects 
him only as one of the general body of citizens.”’ 


See also Home Sav. & T. Co. v. Hicks, 
116 Iowa 114, 89 N. W. 103; Ewing v, City 


of Webster City, 103 Iowa 226, 72 N. W.° 


511; Moir v. Moir, 182 Iowa 370, 165 N. W. 
1001; Wabash R. Co. v. Peterson, 187 Towa 
1331, 175 N. W. 523; Snouffer & Ford v. 
City of Tipton, 161 Iowa 223, 142 N. W. 97; 
and Hathaway v. Benton, 172 Iowa 299, 154 
N. W. 474. These cases indicate that it has 
uniformly been held that the mere violation 
of the law, unaccompanied by some recog- 
nized ground of equitable relief, is not ground 
for injunction. But as stated in 32 C. J. 
p. 277, Sec. 440: 


“Notwithstanding the general rule stated above, 
it is well settled that where the intervention of 
equity by injunction is warranted by the neces- 
sity of protection to civil rights or property 
interests, and the inadequacy of a criminal 
prosecution to effect this purpose, the mere fact 
that .a crime or statutory offense must be en- 
joined as incidental thereto will not operate to 
deprive the court of its jurisdiction.” 


This, however, is a motion to dismiss and 


for the purposes of the motion the facts’ 


properly pleaded in the petition will be 
taken as true. Plaintiff's petition not only 
alleges that the acts complained of were 


with the intention of injuring the business 
of the plaintiff, destroying competition and 
preventing plaintiff from purchasing grain 
and selling merchandise, but also alleges 
in general, malice, irreparable injury and 
special injury to plaintiff different from any 
injury that might be sustained by the gen- 
eral public as the result of such acts. These’ 
are equitable grounds which may be recog- 
nized as a basis for a claim for injunction 
independent of the statute. 

_ Aside from the provisions of the statute 
in question, this court has recognized the 
right of a citizen to protection from unfair 
competition, See Dunshee v. Standard Oil 
Co., 152 Iowa 618, 132 N. W. 371, and 
cases cited. This was an action to recover 
damages for unlawful interference with trade. 
Reeves v. Cooperative Society, 160 Iowa 194, 
140 N. W. 844, was an action to restrain 
and enjoin defendant from demanding or 
receiving any amount under cqntract which 
it was claimed was monopolistic in character, 
invalid because of restraint of trade, and 
unfair because it was intended to drive all 
competitors from the market. The prayer 
was granted in part and the cause affirmed 
by this court. In the opinion is quoted the 
monopoly statute, Chapter 225 of the Acts 
of the Thirty-third General Assembly, but 
the court says: 

‘“‘Without reference to this chapter, monopolies 
have always been odious at common law, and 
all contracts, arrangements, or agreements in 
restraint of trade or of free competition are 
void.’’ 


It is true that case does not cover the 
situation here since it referred to contracts 
or arrangements designed to create a mon- 
opoly, but the right to injunctional relief 
is recognized therein and the court concludes 
as follows: 

“Next, it is contended that, conceding the 
arrangement and agreement is illegal (this re- 
fers to contracts of defendant with its custom- 
ers), plaintiff is not entitled to an injunction to 
restrain the defendants from carrying it out. 
It seems to us that plaintiff has suffered a 
wrong and that he is threatened with further 
injury to his business, growing out of defend- 
ant’s illegal acts. In virtue of his being a com- 
petitor with the defendant association, he has 
the right to free and untrammeled competition 
with it, and if through illegal means he has 
been made to suffer in the past, and will do so 
in the future, he is entitled to the protective 
arm of the court.’’ 


Citing Bear v. City, 147 Iowa 341, 126 N. W. 
324. 

“If for no other reason, he is entitled to an 
injunction to avoid a multiplicity of suits. In 
at least two cases it has been held that one 
circumstanced as plaintiff may maintain an ac- 
tion to enjoin the illegal acts.”’ 


Citing Jackson v. Stanfield, 137 Ind. 592, 36 
INCE, 345, 37 N.-E: 14,-23 L, R.A. 588; 
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Employing Club v. Blosser Co., 122 Ga. 509, 
50 S. E. 353, 69 L. R. A, 90. 


Boggs v. Duncan-Schell Furniture Co., 163 
Iowa 106, 143 N. W. 482, L. R, A. 1915B, 
1201, was a law action involving unlawful 
competition not brought under this nor any 
ctiminal statute. The plaintiff was a sewing 
machine agent and the defendant a retail 
merchant in the same city, and defendant 
for the purpose of injuring plaintiff in his 
business, wrongfully and maliciously adver- 
tised to the public that it would sell the 
same machine handled by the plaintiff at 
half the price for which plaintiff was offer- 
ing them for sale and that the sole purpose 
of the defendant in so doing was to ruin 
plaintiff in his business. A verdict for the 
plaintiff was sustained by this court. See 
cases cited therein. In Beardsley v. Kilmer, 
236 N.Y. 80, 140-N. E. 203; 27 A. L. R. 
1411, the annotator in American Law Re- 
ports cites‘and quotes from the Boggs case 
and the Dunshee case, supra. 

It seems to us apparent from the rule 
laid down by the foregoing authorities that 
this court has sustained the right to a re- 
covery or to equitable relief even where a 
statute such as the statute here referred to 
makes the acts complained of a crime, where 
there is pleaded and established iniury to 
the plaintiff different from that sustained by 
the general public. In the present case the 
facts entitling the plaintiff to equitable re- 
lief are fully pleaded, and as such, for the 
purpose of a motion, may be taken as true. 
We think that plaintiff has set out a cause 
of action such as entitles him to a hearing 
thereon in court. We find our answer to 
the first question in isste must be that if 
the facts sustain the allegations of the peti- 
tion such injunction can be granted. 


[Private Individual May Bring 
Injunction Suit} 

II. The second question, “May it be 
brought by any citizen?” presents a different 
question. Appellee argues that the remedies 
provided in Chapter 432 of the Code are 


exclusive and that a private litigant has 
no right to institute suit to enforce any 
of the provisions of said chapter. 

It was held in Iowa in the recent case of 
Doebler v. Dodge, 223 Iowa 218, 272-N. W. 
144, an action in equity involving violation 
of the liquor law, brought by plaintiff as a 
private citizen to enjoin defendant from 
maintaining an alleged liquor nuisance, that 
the right to bring such action was exclusive 
in the officers entrusted with that duty. In 
that case, however, there was no question as 
to the tight to equitable relief on the part 
of a citizen who had sustained an injury 
separate and apart from the general public, 
and no other issue involved than the viola- 
tion of the law. The doctrine laid down 
in the Doebler case does not deprive the 
citizen of his right to either damages or 
some other form of relief for his personal 
or individual injuries. We think our ruling 
under Divisien I herein, in which we hold 
that the individual has a personal cause of 
action for the injuries suffered by him in- 
dividually, also gives him the right to bring 
such action as a natural sequence. 


[Provision for Cumulative Remedies 
Not Considered] 


_III. Our holding under the first two divi- 
sions herein renders it unnecessary to dis- 
cuss appellant’s contention that remedies 
other than criminal may be invoked to carry 
out the provisions of Chapter 432, referring 
to the final clause thereof, which states that 
the provisions of said chapter shall not 
interfere with other remedies. Since we 
hold that he has both the right to such 
action on his own behalf, -and to institute 
such action, consideration of the final clause 
of the unfair competition law is unnecessary. 


[Motion to Dismiss Should Have 
Been Overruled] 


Our holding must be that the motion to 
dismiss should have been overruled and 
the cause is therefore reversed.—Reversed. 


GARFIELD, C. J., MILLER, OLIVER, MULRONEY, 
Biss, SMITH and Manztz, JJ., concur. 


[56,259] Benjamin Maltz, an individual doing business as Excel Manufacturing 
Company v. George D. Sax, Rhoda Sax and G. R. M. Sax Trust, etc., et al., etc. 


In the United States Circuit Court of Appeals for the Seventh Circuit 
October Term, 1942, January Session, 1943. February 26, 1943. ove 


No. 8096, 


Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


A person conducting a business inseparably connected with gambling (such as the 


manufacture of 
through 
trust laws. 
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punch boards) can not recover treble damages for injury to his business 
a competition-squeezing combination of his competitors in violation of the anti- 
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Maltz etc. v. Sax etc. et al, 


For plaintiff: Myer N. Rosengard, Chicago, Ill. 


For defendants: Claude A. 
L, Guesser, Chicago, Il. 


Roth, Harry E. Smoot, James A. O’Callaghan, Arnold 


Before Evans, Major, and Minton, Circuit Judges. 


[Nature of Action] 

Evans, Circuit Judge: This action was 
brought to recover treble damages from 
defendants who allegedly have combined 
and conspired in violation of Section 1, 
Title 15, U. S. C. A. (commonly known 
as the Sherman Anti-Trust Act as amended 
by the Clayton Act), to restrain commerce. 
Plaintiff asserts that he is the victim of said 
unlawful combination and conspiracy on the 
part of the defendants and has been damaged 
in the sum of $15,000, which should be 
multiplied three times as authorized by Sec- 
tion 15 of this Title. (Sec. 15, Title 15 
UW..SeC.7 A.) 


[Motion to Dismiss] 


Defendants moved to dismiss the com- 
plaint on the ground that plaintiff’s sole 
business is the manufacture and sale of 
gambling devices, the yse and sale of which 
are against public policy and unlawful. 


[Nature of Plaintiff's Product] 


That which plaintiff makes and sells, and 
which came into competition with defend- 
ants’ product and methods of business, is 
called by plaintiff “sale boards,” and by 
defendants “punchboards.” Such a board is 
shown in the exhibit attached to the affidavit 
supporting defendants’ motion to dismiss. 


Its “E-Z Pickin’” board contains 2400 . 


holes. Each punch is sold for 50¢. Of the 
2400 tickets, only 109 are winners, entitled 
to cash awards ranging from 50¢ to $50. 
The remaining 2,291 purchasers of tickets 
receive nothing. 

This court had occasion recently to describe 
a board similar to plaintiff’s. In Feiler v. 
Harrison, Collector of Internal Revenue, 126 
F. 2d 449, we had before us the application 
of a tax statute on sporting goods. Our 
query was,—Were the punchboards subject 
to the tax? We held they were not sporting 
goods. We said: f 

“These punchboards and push cards were 
gambling devices, pure and simple. Their 
operation involves no contest, * *.’’ 


[Question as to Legal Right in Business] 


In the case of Keogh v. Chicago & North- 
western Railway Co., 260 U. S. 163, the court 
was speaking of Section 7 of the Anti-Trust 
Act, which gives the right of action to one. 
who has been injured in his business or 
property. It there said: 


“Injury implies violation of a legal right.”” 

Our question is whether one engaged in 
the business of making and selling gambling 
devices, the use of which is against public 
policy and unlawful, may recover damages 
under the Sherman Anti-Trust Act for a 
“violation of his legal right.” In other words, 
has he “a legal right” in a business which 
is limited to making and selling gambling 
apparatus? 

Assuming as we do that the Anti-Trust 
Act was enacted to protect the public by 
preventing restraints on commerce and, gen- 
erally speaking, was a public benefit mea- 
sure, it still seems rather paradoxical to 
permit plaintiff to invoke its protection for 
a business, the practice of which is against 
public policy, if not illegal. 

Plaintiff comes within the protection of the 
language of Section 15, Title 15 [Sec. 4 
of Clayton Act],—being “any person who 
‘shall be injured in his business or property 
by reason of anything forbidden in the anti- 
trust laws” etc. Yet he invokes this statute 
to encourage the conduct of a condemned 
type of business, to-wit, gambling. 

In disposing of this question, we assume 
that this Federal statute was enacted to 
protect ‘the public, and this was its sole 
purpose. It is true, it gave one injured 
through an unlawful combination or con- 
spiracy, a cause of action. This grant to 
persons damaged—a cause of action for 
treble damages—was for the purpose of 
multiplying the agencies which would help 
enforce the Act and therefore make it more 
effective. 

All of the provisions and purposes of this 
Act must be construed together, with its 
main purpose that of protecting the public 
against restraints of commerce, clearly its 
major object. 

Our task is to reconcile two conflicting 
government activities. We are to reconcile 
the obvious effort, in Section 15 [Section 
4 of Clayton Act], to make more certain 
the enforcement of the Anti-Trust Act and 
thereby protect the public, with the sup- 
pression of unfair business methods practiced 
by those who adopt gambling devices as 
a means of fostering or building up a busi- 
ness. 

It may be true that neither the manufac- 
ture of gambling devices, nor their sale, 
is specifically prohibited by Federal statute. 
But their use has uniformly met with the 
condemnation of Federal courts where the 
Federal Trade Commission sought to pre- 
vent their use, as violative of the Federal 
Trade Act. F. T. C. v. Keppel, 291 U. S. 
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304; Ostler v. F. T. C., 106 F. 2d 962; Nat. 
Candy Co. v. F. T. C., 104 F. 2d 999; Ardelle, 
Inc. v. F. T. C., 101 F. 2d 718; Chicago Silk 
Co. v. F. T. C., 90 F.2d 689; Hofeller v. 
F, T. C., 82 F. 2d 647; F. T. C. v. McLean 
& Son, 84 F. 2d 910; F. T. C. v. Martoccio 
Co., 87 F. 2d 561; Douglas Candy Co. v. 
F. T. C., 125 F. 2d 665; Koolish v. F. T. C. 
129 F. 2d 64. : 

In other words, Congress has condemned 
unlawful combinations and conspiracies to 
restrain trade. It has also created the Federal 
Trade Commission to destroy unfair and 
against-public-policy business practices which 
include the use of gambling machines. 

Moreover, in the absence of any statute 

condemning gambling as illegal, the Federal 
courts have consistently condemned it as 
against public policy.* In some of its phases 
it-has been condemned as illegal. 
- While the antitrust statute is for the pub- 
lic benefit and its provision which gives 
to one damaged by an unlawful combination, 
three times his actual pecuniary loss, his 
action to recover those damages is personal 
and for his own benefit. It is not one for 
the benefit of the public. He must show 
personal, pecuniary damages. He can only 
recover his actual damages. Without actual 
damages to him, there can be no recovery. 
While this right of the injured party to 
recover damages was intended to provoke 
greater respect for the Act, the individual’s 
cause of action is personal and dependent 
solely upon a showing of actual damages 
to his business or property.** 


[Reasons Why Plaintiff Can Not Recover] 


Our conclusion is that, for two reasons, 
plaintiff can not recover: First, it comes 
into court with unclean hands; second, it 
has no legal right, for the violation of which 
it may recover damages because of defend- 
ants’ combination in violation of Section 
15 of the Sherman Anti-Trust law [Sec. 4 
of Clayton Act]. 


[Unclean Hands] ' 


As to unclean hands: The maxims of 
equity are available as defenses in actions 
at law (28 U. S. C. A. Sec. 398; Rule 2 
of the Rules of Civil Procedure). 

Equally clear are the holdings that the 
defense of unclean hands need not be raised 
by the litigants. The courts will do so of 
their own motion. (Bentley v. Tibbals, 223 


F. 247; American Ins. Co. v. Lucas, 38 F, 
Supp. 926.) 
The rule laid down in Keystone v.. Ex- 


cavator Co., 290 U. S. 245, to the effect that 
there must be a relation between the unclean 
hand act and the relief sought, before the 
court will bar recovery, has an exception, 
illustrated by the case of Morton Salt Co. 
v. Suppiger, 314 U. S. 490. Where plaintiff’s 
action is condemned by statute, or is against 
public policy, and the right sought to be 
vindicated is inimical to public welfare, the 
defense of unclean hands is available even 
though there be no relation between the 
suitor’s unclean hands act and the relief 
sought. 

It may be as well, or better, to state as 
the ground for denying. judgment to plaintiff 
in this law action, that he was in particeps 
criminis with those who bought his gambling 
devices. Rather than to say relief is denied 
because he comes into court with unclean 
hands, he asks damages for a business that 
makes him a criminal partner to gamblers 
and his part is to aid a gambling business. 
Therefore, though his making and sale of 
punch boards may not be gambling, his 
status is fixed by his inseparable connection. 
with the gambling. business, and he will be 
left where he placed himself,—not entitled 
to judicial assistance. 


[No Legal Right in Business] 


The second reason for the same conclu- 
sion is to be found in the fact that the 
damages claimed were for an injury to some- 
thing which the law did not recognize as 
a legal right. Plaintiff’s business was the 
making and selling of goods which could 
only be used by purchasers in furtherance 
of the business of gambling. Plaintiff has ~ 


no legal right in a. business, the conduct of 
which was gambling, for which he may 
obtain protection either in an action at law, 
or by .a suit in equity. He had no legal 
rights to protect. Therefore defendants could 
not invade them. = 

It would be a refinement of distinction 
to hold that the public may be protected 
against the business of gambling, but the 
business of making machines usable only 
in gambling falls outside the pale of con- 
demned action. We find the most courts 
have refused to make the distinction. They 
have condemned gambling and gambling 
transactions. While the business of making 
and selling gambling machines is not in 
itself gambling, it is widely held that one 


. who sells a gambling mechanism, useful for 


no business other than gambling, may not 
recover the purchase price of such gambling 
apparatus. (Hatton v. Casey, 178 N. E. 303; 


* Cont. Wall Paper Co. v. Voight & Sons Co., 
212 UW S227. ° 

** Keogh v, Chicago R. Co., 271 F. 444; Moore 
v. Backus, 78 F. 2d 571; Locker v. Amer. Tob. 
Co., 218 F. 447; Carbonic Co. v. Carbonic Co., 
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4 F. Supp. 992; Motion Picture Patents Co. v. 
Eclair Co., 208 F. 416; Thomason v. United Gas 
Co., 8 F. Supp. 4; Sullivan v. Assd. Billposters, 
272 F. 323; Shurtz v. Foster Co., 29 F. Supp. 162. 
See also, U.S. v. Cooper Corp., 312 U. S. 600. 
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George v. Wm. C. Johnson Candy Co., 19 Ohio 
App. 137; Advance Whip Co. v. Benevolent 
Order of. Elks, 170 A..95, 106 Vt. 72; Com- 
monwealth v. "Lansdale, 98 Ky. 664; Mills 
Novelty Co. v. King, fie Ill. App. 559; Miller 
ww C& NOW. Ry: Co., 141 N. W. 263; 
Hanauer v. Doane, 79 U. ’S. 342; American 


. Jurisprudence, “Gaming and Prize Contests,” 


Sec..6 
More consistent with our general public. 


policy is a construction of the Sherman Act. 
which holds that one conducting a business 
inseparably connected with gambling (such 
as making gambling machines) may not 
recover in an action at law for injury. to 
its business through a competition-squeezing 


‘combination of his competitors. 


[Judgment A firmed] 
The judgment is affirmed. 


[56,260] Western Union Telegraph Company v. International Brotherhood of Elec- 


trical Workers, Local Union No. 134, et al. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 
March 3, 1943. 


October Term, 1942, January Session, 1943. 


No. 8043, 


Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


Concerted action by a labor union to compel an employer to yield to its demands, under 


threat to obstruct his interstate commerce through a secondary boycott, is no longer held 
to be in restraint of trade or violative of the Sherman Act. An injunction issued against 
such activities at a time when they were believed unlawful is now in violation of the consti- 
tutional right of free speech. 


A continuing decree of injunction prohibiting activities held to be in restraint of 
trade and in violation of the Sherman Act is subject to adaptation as events may shape the 
need, and the Court issuing the injunction has the power to modify it some eighteen years 
later, even though the decree did not expressly provide that jurisdiction was retained. 


An order modifying an anti-trust injunction decree against a labor union, issued prior 
to the enactment of the Norris-LaGuardia Act, to conform to the Norris-LaGuardia Act 
by permitting the peaceful right to picket and bargain collectively, but continuing to enjoin 
all acts of violence, threats, and intimidation, is remanded for the Court to inquire into the 


good faith of the. defendants and whether they come into Court with clean hands. 


Before EvANs and KERNER, Circuit Judges, and LInbLEy, District Judge. 


[Nature of Proceeding] 


Kerner, C. J.: This appeal is from an 
order modifying an injunction issued July 
19, 1924, enjoining appellees from interfer- 
ing, through a secondary boycott, with 
appellant’s business. 


[Findings of Trial Court] 


: The complaint charged that the appellees 
had entered into a conspiracy to interfere 
with and restrain interstate commerce, and 
prayed for an injunction against the ap- 
pellees, from calling a strike or threatening 


q 56,260 


912 Court Decisions 


Western Union Telegraph Co. v. International Brotherhood of 
Electrical Workers, etc., et al. 


to call a strike against employers other than 
-the appellant by whom the unions were not 
employed; from interfering with or obstruct- 
ing the interstate business of the appellant; 
from injuring or destroying its property; 
from compelling or inducing or attempting 
‘tO compel or induce by threats, intimidation, 
persuasion, force or violence, any of the 
appellant’s employees, to refuse or fail to 
perform their duties pertaining to interstate 
commerce; or from compelling or inducing 
any customers by threats, intimidation, force 
or violence, to break their contracts with 
appellant; or from preventing any person 
from entering the service of the appellant 
and doing the work thereof in interstate 
commerce. The District Court found that 
the allegations of the complaint were sus- 
tained and that the appellant had a right 
to equitable relief, not only because there 
was shown an intent to restrain interstate 
commerce, but also because there was shown 
diverse citizenship and an unlawful boycott, 
2 F. (2) 993, 6 F. (2) 444. There were no 
findings of violence, and this court, in affirming 
the decree of July 19, 1924, stated it ignored 
the evidence of violence, 46 F. (2) 736, 737. 


[Change in Applicable Law] 


It is clear that when the case was tried 
and reviewed by this court, it was believed 
that concerted action by a labor union to 
compel an employer to yield to its demands, 
under threat to obstruct his interstate com- 
merce through a secondary boycott, was 
prohibited by the Sherman Act. But since 
the decree, it has been held that such ac- 
tivities are not in restraint of interstate com- 
merce or violative of the Sherman Act, Apex 
Hosiery Co. v. Leader, 310 U. S. 469; United 
States v. Hutcheson, 312 U.S. 219, and the law 
has been so changed as to make the injunc- 
tion a violation of the constitutional right of 
free speech, American Federation of Labor v. 
Swing, 312 U.S. 321; Ellingsen v. Milk Wagon 
Drivers’ Union, 377 Ill. 76. 


[Modification of Injunction] 


On April 28, 1941, the appellees filed their 
petition for modification of the injunction, 
alleging that the injunction in its present 
form is a violation of the appellees’ consti- 
tutional rights in that it abridges their right 
to freedom of speech, freedom of assemblage, 
and the peaceful right to picket and bargain 
collectively, and that by the passage of the 
Norris-LaGuardia Act, 29 U. S. C. A. § 101 
et seq., and a series of decisions of the 
Supreme Court construing the Act, the de- 
cree of July 19, 1924, was nullified. To the 
petition the appellant filed a motion to strike, 
because it failed to state any grounds upon 
which relief could be granted. The District 
Court, being of the opinion that the Norris- 
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LaGuardia Act had legalized many of the 
acts prohibited under the decree, dismissed 
the motion to strike the petition and entered 
an order modifying the decree to conform 
with the Act, but continued to enjoin all 
acts of violence, threats, and intimidation, 
thus preserving to appellant all rights under 
existing laws. 


[Jurisdiction of Court] 


Before determining the effect and the scope 
of the Norris-LaGuardia Act, it is well that 
we consider appellant’s principal contention 
that the court lacked jurisdiction to modify 
the decree. The argument is that the in- 
junction was permanent and the decree final. 


[Discussion of Permanency of Injunctive 
Decree] 


An injunction protects civil rights from 
irreparable injury, either by commanding 
acts to be done, or preventing their com- 
mission, and the decree in such an action 
is an adjudication of the facts and the law 
applicable thereto. The decree, however, is 
executory and continuing as to the purpose 
or object to be attained, and operates until 
vacated, modified, or dissolved, Ladner v. 
Siegel, 298 Pa. 487, 148 Atl. 690; it is per- 
manent in the sense that it enjoins a party 
from doing that which he has no legal or 
equitable right to do. When, however, its 
continuance is no longer warranted, equity 
procedure assures opportunity for modifying 
and adjusting it to a particular situation in 
accord with the settled practice of equity, 
Drivers Union v. Meadowmoor Co., 312 U. S. 
287, 298, and though a decree may be final as. 
it relates to an appeal and all matters in- 
cluded or embodied in such a step, yet, where 
the proceedings are of a continuing nature, 
it is not final, Ladner vu. Siegel, supra, and the 
injunction will be vacated or modified where 
the law has been changed making acts en- 
joined legal, Pennsylvania v. Wheeling Bridge 
C059 USS 242k 


[Non-Retention of Jurisdiction for 
Modification] 


The appellant makes the point that the 
decree did not provide that jurisdiction of 
the cause was retained for the purpose of 
modifying the decree. Even so, “power there 
still would be by force of principles inherent 
in the jurisdiction of the chancery. A con- 
tinuing decree of injunction directed to events 


.to come is subject always to adaptation as 


events may shape the need,” United States 
v. Swift & Co., 286 U. S. 106, 114. The in- 
junction issued under the decree of 1924 
was executory and continuing as to the ob- 
ject to be attained, and the court had the 
power to modify it. 


: 
; 
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[Contention of Parties] 


Since the passage of the Norris-LaGuardia 
Act, the federal courts have no jurisdiction 
to grant injunctions in labor dispute cases, 
except to restrain fraud and violence, and 
then only within the limitations of § 6 of the 
Act; and it is urged by the appellees, in 
support of the order, that the federal courts 
have no jurisdiction on the ground of vio- 
lation of the Sherman Act or secondary boy- 
cott. On the other hand, the appellant 
contends that the Norris-LaGuardia Act is 
not retroactive. The argument on behalf of 
the appellant is in effect that to now apply 
the Act would annul the decree already ren- 
dered. A somewhat similar contention was 
made in Pennsylvania v. Wheeling, etc., 59 


_U. S. 421. In disposing of the contention, 


the court said (p. 431): 

“This, as a general proposition, is certainly not 
to be denied, especially as it respects adjudica- 
tion upon the private rights of parties. When 
they have passed into judgment the right be- 
comes absolute, and it is the duty of the court 
to enforce it. 

“The case before us, however, is distinguish- 
able from this class of cases, so far as it re- 
spects that portion of the decree directing the 
abatement of the bridge. * * * But that part 
of the decree, directing the abatement of the 
obstruction, is executory, a continuing decree, 
which requires not only the removal of the 
bridge, but enjoins the defendants against any 
reconstruction or continuance. * * * If, in the 
mean time, * * * this right has been modified 
by the competent authority, so that the bridge 
is no longer an unlawful obstruction, it is 
quite plain the ‘decree of the court cannot be 
enforced.’’ 

We think what was said in that case is ap- 
plicable here, and we are impelled to the 
conclusion, under the circumstances here ap- 
pearing, that the appellant cannot invoke 
the Sherman Act as a basis for injunctive 
relief, Apex Hosiery Co. v. Leader, 310 U. S. 
469; Union etc. v. Lake Valley etc., 311 U. S. 
01; United States v. Hutcheson, 312 VU. S. 219; 
International etc. v. Pauly, 118 F. (2) 
615; International etc. v. Donnelly, 119 F. (2) 
892, and that the court could not enforce 
the decree so far as it enjoined the appellees 
from the exercise of free speech, since the 
right to free speech in the future cannot 
be forfeited because of dissociated acts of 
past violence, Drivers Union v. Meadowmoor 


Co., 312 U. S. 287, 296. 


[Contention of Enforcement of 
State Law] 


Appellant makes the further point that 
jurisdiction was based on. diversity of citi- 
zenship, that a secondary boycott is illegal 
in Illinois, Meadowmoor Dairies v. Drivers’ 
Union, 371 Ill. 377; Ellingsen v. Milk Wagon 
Drivers’ Union, 377 Ill. 76; Lawrence Avenue 
etc. v. Van Heck, 377 Ill. 37, and insists that 


if the case were new, the court would be 
required to enforce the laws of Illinois, 
except as its jurisdiction is limited by the. 
Norris-LaGuardia Act. . 


[Court’s Power to Grant Relief] 


We think in this case it is clear that the 
sole object of the appellees was to bring 
about the unionization of appellant’s em- 
ployees. In such a situation, the power of 
the court to grant the relief prayed depends 
upon the jurisdiction conferred upon it by 
the statutes of the United States, Lauf v. 
Shinner & Co., 303 U. S. 323, 327. 


[Discussion of Authority] 


In Levering v. Morrin, 61 F. (2) 115, 71 
F, (2) 284, as in our case, the defendants 
did not stand in direct relationship of em- 
ployees and employers. The plaintiffs, be- 
fore the passage of the Norris-LaGuardia 
Act, filed a complaint for an injunction, 
alleging that the defendants, labor unions, 
were attempting by persuasion, threats, and 
intimidation, to compel the plaintiffs to 
operate a closed shop. Diversity of citizen- 
ship and obstruction of interstate commerce, 
it was claimed, conferred a federal juris- 
diction. The court held that the interfer- 
ence was too indirect and remote to constitute 
violation of the Sherman Act, that as to 
diversity of citizenship it had jurisdiction as 
to some of the defendants, and remanded 
the case, 61 F. (2) 115. The case proceeded 
to trial as to the defendants over whom the 
court had jurisdiction, and an injunction 
was granted. In the meantime, the Norris- 
LaGuardia Act was enacted into law, and 
the question on the second appeal was 
whether by reason of the Act, the court, 
had jurisdiction on the ground of diverse 
citizenship. The court reversed the decree 
and held that the District Court was with-. 
out power or authority to issue an injunc- 
tion against the defendants, who were 
engaged in a controversy arising out of an 
attempt to establish a closed shop by notify- 
ing general contractors of the intention of 
members of a union to refuse to work, and 
that the plaintiffs could not prevent the de- 
fendants from in¢iting sympathetic strikes, 


71 FE. (2d) 284, certiorari denied, 293 
WAS: 595; 
[Question of Justification of 
Modification] 


The question yet remaining is whether 
enough has been shown justifying a modi- 
fication of the injunction. puerice 

In the consideration of this question it 1s 
well to remember the admonition of the 
court in the Swift case, supra, 119, that roth- 
ing less than a clear showing of grievous 
wrong evoked by new and unforeseen con- 
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ditions should lead the court to change what 
was decreed after years of litigation. In 
this connection we are permitted to exam- 
ine and judicially notice the proceedings 
formerly had by the parties, De Bearn v. 
Safe Deposit Co., 233 U. S. 24. From these 
records it appears that there was evidence 
tending to prove that appellees’ agents re- 
sorted to destruction of appellant’s property 
and made threats of violence upon appel- 
lant’s employees. It is possible that the 
appellees have mended their ways and have 
turned over a new leaf and that such a 


showing may be made, but it has not been 
made* by the record in the instant case; 
consequently, we believe that justice would 
be better served if the cause were remanded 
to the District Court to inquire into the 
good faith of the appellees and whether they 
come into court with clean hands. 


[Ruling] 


The order is reversed, and the cause is 
remanded with directions to proceed in 
accordance with this opinion. 


[1 56,261] .Salt Producers Association et al, v. Federal Trade Commission. 
In the United States Circuit Court of Appeals for the Seventh Circuit. 
October Term, 1942, January Session, 1943. March 8, 1943. 

Petition for review of order of the Federal Trade Commission. 


A Federal Trade Commission order directing salt producers and their association to 
desist from “any common course of action . to fix or maintain the prices of salt 
or curtail, restrict, or regulate the production or sale thereof” should be amended by adding 
the word “planned” before the phrase “common course of action” so that only illegal 
contractual arrangements will be subject to contempt proceedings. : 


A Federal Trede Commission order should not deny respondent salt producers all 
right to the use of the zone delivered price basis. The Commission is, however, within 
its authority when it condemns and prohibits the establishment through a combination 
or contract, express or implied, of a nationwide zone system. An order prohibiting the 
establishment of uniform prices for specified zone areas should be restricted to a pro- 
hibition of uniform delivered price zones established “heretofore” through the conspiracy. 


An order of the Federal Trade Commission goes beyond its permissible scope if it 
be construed to prohibit altogether the exchange of price lists, invoices, and other records 
of sale showing the quantity, current prices and terms and conditions of sale allowed by 
respondent corporations to dealers and distributors. But if such action continues as a 
part of the, or a, conspiracy, it constitutes an illegal restraint of trade. It is only when 
such dissemination of information is integral with a scheme to restrict competition, and 
used as an instrumentality therefor, that the Court will forbid such public announcement 
of statistics to the companies engaged in selling a similar product. 

The Federal Trade Commission was acting within its legal power when it directed 
a cessation of any conspiracy to curtail or regulate the production of salt. The production 
of salt is a local transaction, but an agreement between many producers, of diverse citizen- 
ship, to limit their respective productions is an unfair method of competition in inter- 
state commerce. oy. 


No. 7909. | 


Modifying a cease and desist order of the Federal Trade Commission, Dkt. 4320.. 


For petitioners: James B. Wescott, Chicago, Ill; L. M. McBridge, Chicago, IIl.; 
Frederic R. Sanborn, New_York City, N. Y.; W. H. Mandeville, Elmira, N. Y.; Frank 
J. Madden, Chicago, Ill.; J. Porter Henry, St. Louis, Mo.; Lester E. Waterbury, New York 
City, N. Y.; Thomas A. Ballantine, Louisville, Ky.; Wm. D. P. Carey, Hutchinson, Kan. 

For respondent: Joseph J. Smith, Jr., Washington, D. C. 


Before EvAns, SPARKS, and KERNER, Circuit Judges. 


[Nature of Petition] 

Evans, Circuit Judge: This petition, to 
review a Federal Trade Commission cease 
and desist order, challenges simply the 
phraseology of the order and not the issu- 
ance of the order. 
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[Petitioners] 
_The petitioners are eighteen salt compa- 
nies and the Salt Producers Association. 
[FTC Proceedings and Order] 


A complaint filed against petitioners and 
others (some since dissolved), in Septem- 
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ber, 1940, charged a combination, formed in 
October, 1935, to monopolize, and to sup- 


press competition in, the sale of salt, to fix 


uniform prices, to establish zones to aid 
in fixing of prices, to curtail production of 
salt, to exchange price lists through the 
Association in order to establish the prices 
at which salt is sold, and to exchange infor- 
mation relative to conditions of sales. 


The petitioners, after filing individual 
answers wherein each denied the allegations 
of the complaint, withdrew them and filed 
similar and very brief, individual substitute 
answers. Therein “they admit(ted) all of 
the material allegations of fact set forth in 


said complaint and waive (d) all interven- 
‘ing procedure and further hearing as to the 


said facts.” im 
’. Thereupon the Federal Trade Commis- 
Sion made detailed findings of fact and a 
conclusion, and entered the cease and desist 
order, the form and ‘substance of which are 
here assailed. The provisions of said order 
are here stated, in excerpt form, and the 
italicized portions are the parts contested: 


““* * * (petitioners) * * * in connection with 
the offering for sale, sale, and distribution of 
salt in commerce, * * * do forthwith cease and 
desist from entering into, continuing, or carry- 
ing out, or directing, instigating, or cooperating 
in, any common course of action, mutual agree- 
ment, combination, or conspiracy, to fix or main- 
tain the prices of salt or curtail, restrict, or 
regulate the production or sale thereof, and 
from doing any of the following acts or things 
pursuant thereto: 

‘sx  & 

(3) Establishing or maintaining delivered 
price zones, or making quotations and sales of 
salt upon a delivered price basis under a zone 
system whereby the cost of salt delivered to 
buyers within each respective zone is made iden- 
tical at all destinations within such zone; 

““(4) Exchanging, directly or through the Salt 
Producers Association, or any other agency or 
clearing house, price lists, invoices, and other 
records of sale showing the quantity, current 
prices and terms and conditions of sale allowed 
by respondent corporations to dealers and dis- 
tributors; provided, however, that nothing here- 
in shall prevent the respondent association from 
collecting and disseminating to the respective 
respondent manufacturers figures showing the 
total volume of sales of salt without disclosing 
the sales volume of individual producers; 

““(5) -Exchanging, directly or through the me- 
dium of the Salt Producers Association, or any 
other agency, the names of distributors or 
dealers who receive special discounts ; 

“(6) Curtailing, restricting, or regulating the 
quantity of salt to be produced and sold by any 
respondent corporation by any method or means 
during any given period of time; * * *.”’ 


1Stevenson Company filed a new, very de 
tailed. answer. , : 


[Common Course of Action] 


I. “Common Course of Action.’ The first 
complaint is as to the phrase “common 
course of action,” appearing in the preamble, 
directing that petitioners desist from “any 
common course of action, mutual agree- 
ment, combination, or conspiracy, to fix or 
maintain the prices of salt or curtail, restrict, 
or regulate the production or sale thereof; 
ar *” Petitioners assert a common cc irse 
of action is thus prohibited whether or not 
it be connected with a conspiracy. And the 
facts of the complaint, of the Federal Trade 
Commission, admitted. by the petitioners, 
only covered conspiracies per *e, and so 
would not support an order such as this, 
which could prohibit action to foster fair 
competition, and which might cover acci- 
dental and coincidental identical action by all. 

They urge that “Where a common course 
of action occurs as the natural result of 
competition and is not connected with or 
related to a ‘mutual agreement, combination 
or conspiracy,’ the continuance of such 
common course of action is not prohibited 
by law.” 


Since the complaint does not cover the 
prohibition-against a common course of ac- 
tion, and F. T, C. orders may comprehend 
only matters covered by the complaint,’ 
such a prohibition would be invalid, so they 
argue, 


They also assert that the prohibition 
against a “common course of action” is 
novel in this case. True, it, was used once 
before, but only in conjunction with the 
phrase “pursuant to conspiracy.” 


The F. T. C. insists on the inclusion of 
this phrase “common course of action.” 
Petitioners are uncompromisingly opposed 
to it. The parties seem to be pretty much 
agreed as to the acts which are sought to 
be condemned by the order, but they fail, 
or refuse, to agree upon the precise language 
which embodies the thought upon which 
they are agreed, 


More accurately, respondent says its lan- 
guage conveys the precisé thought involved. 
In essence, petitioners contend “common 
course of. action” connotes, and includes, 
common action by the parties, occurring 
through pure happenstance. Respondent 
says it does not mean similar action, under- 
taken independently without previous agree- 
ment therefor. The words used in apposition 
to the phrase “common course of action” 
(agreement, combination or conspiracy’) 
all contain the element of mutually planned 
action, which: fact would tend to support 
respondent’s construction of the language 
it uses. 


2F. 7. C. v, Gratz, 253 U. S, 421; Wrisley Co. 


uv: F.-T.C.. 113 F. 2d 437, 
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But, since petitioners contend they may 
legally only be barred from “planned” mutual 
action,® and the F. T. C. says that is all its 
order is intended to accomplish,* it would 
seem advisable and fair to modify and 
amend that phrase of the order by adding 
the word.“planned” before the phrase “com- 
mon course of action” so that only illegal 
contractual arrangements will be subject to 
contempt proceedings. The word “planned” 
as here used is intended to cover any “‘co- 
operative” or “concerted” action by: peti- 
tioners to fix prices and curtail production. 


[Establishing Delivered Price Zones] 


Il. “Establishing delivered price zones.” 
Par. “(3)” of the order prohibits the estab- 
ment of uniform prices for specified zone 
areas. Petitioners asked that this paragraph 
be eliminated from the order, or at least 
modified to permit quotation of prices on 
“delivered price basis.” 


It is argued the zone system of prices has 
many advantages to industry—it equalizes 
prices to various customers and ‘thus pre- 
vents discrimination; it facilitates quotation 
of “delivered” prices. 


Respondent construes its paragraph “(3)” 
in this way: 

“It does not unqualifiedly prohibit quotations 
on a delivered price basis and for delivered 
price zones. * * * In other words it is only 
when the result is to make identical the de- 
livered prices of the respective producers that 
such quotations are forbidden. There is noth- 
ing in the order to prohibit any producer from 
quoting a delivered price, provided he does not 
make it identical with his competitors’ prices 
under a zone system which was admittedly set 
up for that purpose.”’ 


It points out that the complaint and find- 
ings reveal an agreed system of zones and 
cooperation in maintenance of prices within 
the zones: It says: 
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“It was specifically alleged and admitted that 
these delivered price zones were established by | 
agreement and in order ‘to aid in the estab- 
lishment and fixing of prices of salt.’ It was 
specifically alleged and admitted that the pro- 
ducers had ‘agreed to co-operate, and have co- 
operated, in the maintenance of the various 
prices determined for particular. zones.’ If, 
under these circumstances, the Commission has 
not the power to prevent the continued use of 
such zones and the quotation of delivered prices 
uniform within such zones, then it can not 
outlaw the very device which created the ‘uni- 
form prices’ of the admitted combination and 
which device was admittedly created by agree- 
ment for that purpose.’’ 


Respondent would not only _ prohibit 
agreements of petitioners as to identical 
zones and prices, but challenges the legality 
of the establishment of any zone-price sched- 
ule, individually by the petitioners as wrong- 
fully abolishing “natural factors” (distance 
of purchaser from point of production) in 
determination of prices. 


Petitioners concede they may be barred 
from establishing agreed zones delivered 
price rates, but ask for the right to have 
zone prices. 


The complaint, paragraph 24, charges 
combinations and agreements to fix uniform 
prices in the United States and in aid thereof 
have agreed to, and have, established zones 
and have cooperated in the maintenance of 
various prices determined for the particular 
zones. The Commission’s findings found 
as a fact. that the agreed zone system was 
for the purpose of establishing fixed deliv- 
ered prices in zones. 


We are convinced that petitioners should 
not be denied all right to the use of the 
“zone” delivered prices basis. The Com- 
mission is, however, within its authority 
when it condemns and prohibits the estab- 
lishment, through a combination or contract, 
express or implied, of a similar, nationwide 


3 “Tt is not contended that cooperation by pe- 
tioners pursuant to a preconceived plan, under- 
standing, agreement or any expressed mutual 
undertaking, by whatever name it may be de- 
scribed, may not be prohibited. To the extent, 
however, that cooperation is under a precon- 
ceived plan, agreement or understanding it con- 
stitutes a ‘‘mutual agreement, combination or 
conspiracy,’’ and is prohibited by the order 
without the use of the term ‘‘common course 
of action.’’ But to the extent that continuing 
or ‘entering into a common course of action 
applies to acts unrelated to an express mutual 
undertaking, resulting from independent activity 
and produced by natural competing forces, that 
provision of the order is beyond the power and 
jurisdiction of the Commission. 

“* * * To the extent that any common course 
of action is the continuation of a consptracy, or 
is pursuant to an agreement or understanding 
between any of petitioners, it is prohibited by 
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the order without employing the phrase ‘any 
common course of action.’ ”” 


‘4ees The order does not prohibit a common 
course of action or ‘an independent activity’ 


unrelated to petitioners’ admitted combination. 


“Needless to say the Commission has no 
thought that it can or should interfere with the 
independent or competitive determination of 
prices or production policy by the petitioners 
and the order is not fairly susceptible of such 
interpretation. The legal and economic concept 
of price fixing automatically excludes independ- 
ent action. Petitioners assume without warrant 
for purposes of their argument that the legal 
and economic concept may include it. The idea 
that petitioners might be proceeded against for 
violation of the order because of such independ- 
ent competitive determination is grotesque and 
would hardly occur to any one who in good 
faith acts independently and competitively.” 


| 
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zone system for the respective petitioners. 
The complaint discloses the Commission’s 
aim to eradicate and prohibit all concert of 
action by these petitioners, looking to the 
establishment and fixation of prices. There 
was no indication in the complaint that they 
were assailing the zone system per se as an 
unfair method of competition by one manu- 
facturer in relation to two purchasers of his 
salt, in the same zone, where the freight 
costs are averaged, and one bears a greater 
burden than the actual freight cost incurred. 

If the zoné system per se is to be con- 
demned, there ought to’be a hearing by the 
Commission and a finding on the precise 
issue of the unfairness of such a commercial 
practice. 

We must take judicial cognizance of the 
fact that the Government postal service has 
established statutory zones and uniform 
pricés fixed within said zones. (39 U. S. 
C. A. Secs. 292-3). Likewise, railroad 
tariffs are also based on zones, 

We therefore restrict paragraph “(3)” to 
a prohibition of uniform delivered_ prize 
zones established heretofore, admittedly 
through the conspiracy.® 


[Exchanging Price Lists and Other 
Records of Sate] 


Ill. “Exchanging price lists * * * and 
other records of sale. * * *’ The order 
forbids “pursuant” to the conspiracy, etc., 
the exchanging of “price lists, invoices, and 
other records of sale showing the quantity, 
current prices and terms and conditions of 
sale allowed by respondent corporations to 
dealers and distributors. * * *” 

Both parties point to and rely on Supreme 
Court decisions * to support their positions. 


The Commission contends that the ex- 
change of price lists was, here, no innocent 
enlightenment of trade practices, but was 
an indispensable aid to an admitted con- 
spiracy to fix prices. 

In the Sugar Institute case, the court made 
clear its position on the dissemination of 
trade information. 

See also Maple Flooring Association v. 
United States, 268 U. S. 563. We quote 
therefrom: 

“It ts the consensus of opinion of economists 
and of many of the most important agencies of 
Government that the public interest is served by 


the gathering and dissemination, in the widest 
possible manner, of information with respect 


6 The complaint, listing the petitioners, show 
them to have their ‘‘principle places of busi- 
ness’”’ in widely varying places. If the zones 
were of areas circumscribing (concentric) with 
these focal places there could not be identical 
zones for the respective petitioners. It may be, 
however, that all the salt is processed in, say, 
Utah, in which case establishment of identical 


zones could logically occur. 


to the production and distribution, cost and 
prices in actual sales, of market commodities, 
because the making available of such informa- 
tion tends to stabilize trade and industry, to 
produce fairer price levels and to avoid the 
waste which inevitably attends the unintelligent 
conduct of economic enterprise. * * * Competi- 
tion does not become less free merely because 
the conduct of commercial operations becomes 
more intelligent through the free distribution. 
of knowledge of all the essential] factors enter- 
ing into the commercial transaction, * * *” 


Equally clarifying are the two opinions 
cited by respondent: The American Col- 
umn case and the American Oil case, supra. 
Both hold that the agreements for dissemina- 
tion of price statistics and numerous other 
business practices there under considera- 
tion, constituted such a combination in re- 
straint of trade as to fall within the 
condemnation of the Sherman Anti-Trust 

ct: 

In the instant case, we have an illegal 
restraint, by admission of the guilty parties. 
But, conceding such to be the fact, once the 
conspiracy and agreement are outlawed, and 
recurrence thereof subject to contempt ac- 
tion, future action on petitioners’ part, dis- 
associated with conspiracy or _ unfair 
competition, is permissible. It is only when 
such dissemination of infotmation is integral 
with a scheme to restrict competition, and 
used as an instrumentality therefor, that the 
court will forbid such public announcement 
of statistics to the companies engaged in 
selling a similar product. 

Some phases of this exchange of statisfical 
information are legal, and not within the 
condemnation of the Anti-trust Act. We 
therefore conclude that the order of the 
F, T. C. goes beyond its permissible scope 
in paragraph “(4)” if it be construed to pro- 
hibit altogether the exchange of “price lists, 
invoices, and other records of sale showing 
the quantity, current prices and terms and 
conditions of sale allowed by respondent 
corporations to dealers and distributors.” 
But, if such action continues as a part of 
the, or a, conspiracy, it constitutes an illegal 
restraint of trade, 

The same conclusion is true as to para- 
Staple). 

[Curtailing Quantity of Salt 
Produced] 

IV. The last objection to the form of 
the Commission’s order, concerns the pro- 
hibition contained in paragraph “(6)” which 

6 Commission relies on Amer. Column Co. v. 


U. 8., 257 U. S. 377; U. 8. v. Amer, Linseed Co., 
262 U.S, 371. 


Petitioners rely on Maple Flooring Assn. v. 
U. S., 268 U. S. 563; Sugar Institute, Inc. v. 
U5, 29700; 'S..593- 
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forbids “Curtailing, restricting, or regulating 
the quantity of salt to be produced and sold 
by any respondent corporation by any 
method or means during any given period 
Ofc tiine@re cw ecne, : 

Petitioners contend that under the Su- 
preme Court decision of F. T. C. v. Bunte 
Bros., 312 U. S. 349, the Commission has 
no power or authority to control the purely 
intrastate activity of production of salt, and 
even if the Commission had power, it would 
be exceeding such power to forbid the peti- 
tioners to regulate and restrict the amount 
of production. 

Respondent answers that although the 
production of salt is a local matter, its order 
in no way affects the production of salt—it 
is directed to a practice of petitioners, which 
practice affects the production of salt; that 
the petitioners are producers located in many 
states, and the commerce between said states 
is directly and actually affected by the 
conspiracy to restrict production. The Com- 
mission also points out that it unquestion- 
ably has the authority to prohibit a 
price-fixing conspiracy, and the prime ele- 
ment of any price-fixing conspiracy is the 
ability to regulate production, therefore it 
hase the right to reach and regulate any 
manifestation of and instrumentality used 
in aid of such a price-fixing conspiracy. It 
also points out that the order is directed to 
prohibit a curtailment of sales as well as 
production. 


Here again, respondent stresses the fact 
that this paragraph ‘(6),” as with all the 
preceding paragraphs, “is subordinate to 
and limited by the general preamble with 
reference to agreement, combination, con- 
spiracy and common course of action,” and 
“the preamble shows that paragraph (6) 
applies only when the object of the com- 
bination or common course of action is ‘to 
fix or maintain the prices of salt or curtail, 
restrict, or regulate the production or sale 
thereof.’” “Paragraph (5) has no applica- 
tion to independent, non-collusive restriction 
of production by the legal owner of any 
salt plant, but only to such restriction as is 


‘pursuant’ to an agreement, - combination, 
. x - ’ 
conspiracy or common course of action. 


Respondent was acting within its legal 
power when it directed a cessation of any 
conspiracy, to curtail or regulate the pro-. 
duction of salt. The production of salt is a 
local transaction, but an agreement between. 
many producers, of diverse citizenship, to 
limit their respective productions is an un- 
fair method of competition im interstate 
commerce. The Bunte case, supra, is not, we 
think, a holding to the contrary. It was 
there held that the Commission had no au- 
thority to regulate the intrastate sale of 
candy in break and take packages, although 
such sales affected interstate commerce. 
We are not here concerned with either in- 
trastate production or sales per se; we are 
confronted with a conspiracy to directly 
control interstate commerce and sales. 


[Order to Be Limited to Act Pursuant 
to Conspiracy] 


Our conclusion is that respondent’s order 
would be entirely proper if it were -clearly 
limited to acts done pursuant to the con- 
spiracy of the parties. It is, however, of the 
utmost importance that the petitioners know 
exactly what they are prohibited from doing, 
for their failure to comply subjects them 
to punishment for contempt, which punish- 
ment should, and doubtless will be, substan- 
tial. Petitioners must know definitely what . 
the enforcement order prohibits them from 
doing. Also it must be clear that such en- 
forcement order does not invade any legal 
rights which are theirs, when separated 
from the illegal conspiracy, to which they 
admittedly were parties. 


[FTC Order to Be Modified] 


Respondent is entitled to an order. It will 
draw a proposed order, modifying its pres- 
ent order to meet the views expressed in this 
opinion and submit the same to petitioners 
before submitting the same to this court. 
Petitioners will have ten days within which 
to consent or file objections to the order thus 
submitted by respondent. 


[fl 56,262] United States v. Swift and Company, Armour and Company, the Cudahy 


Packing Company, et al. 


Supreme Court of the United States. No. 529, October Term, 1942. March 15, 1943. 
Appeal from the District Court of the United States for the District of Colorado. 


_The United States Supreme Court has no jurisdiction to entertain an appeal from a 
decision of a Federal District Court dismissing an indictment brought under the anti-trust 
laws when the dismissal rested in part on the insufficiency of the pleading. This practice 
was recognized and confirmed by the adoption of the amendment of May 9, 1942 to the 


Criminal Appeals Act. 
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For appellant: Charles Fahy, Solicitor General; Thurman Arnold, Assistant Attorney 
General; Charles H. Weston, Special Assistant to Attorney General; Richard S. Salant, 


attorney. 


For appellees: Edgar B. Kixmiller, Chicago; Kenneth W. Robinson, Robert G. 
Bosworth, John R. Coen, Morrison Shafroth, Henry W. Toll, Harry S. Silverstein, Harry 
S. Silverstein, Jr., Denver, Colorado; Van Cise, Robinson & Charlton; Pershing, Bosworth, 


[Nature of Appeal and Jurisdiction] 


Per curiam; This is a direct appeal under 
the Criminal Appeals Act;18 U. S. C. § 682, 
as amended by the Act of May 9, 1942, 56 
Stat. 271, from a judgment of the district 
court setting aside an indictment under the 
Sherman Act. By the statute our jurisdic- 
tion is restricted to review of a decision or 
judgment based upon the invalidity or con- 
striiction of the statute on which the in- 
dictment is founded. Included among the 
defendants are the commission firms which 
receive and sell fat lambs on the Denver 
Livestock Exchange, and three packing 
companies which purchase fat lambs on the 
Denver market for shipment interstate to 
their manufacturing plants. 


[Allegations of Indictment] 


The indictment charges that the defend- 
ants agreed among themselves to purchase 
lambs only on the Exchange, and to aban- 
don the previously prevailing practice of 
making direct purchases from producers in 
the country, for interstate shipment, “thereby 
restraining the channels of distribution within 
the Denver marketing area through which 
said fat lambs for eastbound shipment move, 
and . . . ‘restraining the interstate trade 
and commerce described in this indictment, 
in violation of §1 of the Sherman Act.” It 
also alleges that the agreement or conspiracy 
among the defendants is “in restraint of the 
hereinbefore described trade and commerce 
in fat lambs among the several states of the 
United States and in violation of § 1” of the 
Sherman Act. 


[District Court’s Decision] 


The district court dismissed the indict- 
ment on the ground that the alleged agree- 
ment and practices under it are not in any 
way shown to have affected the price of 
lambs or the amount of lambs raised or pro- 
duced, or to have lessened their flow in inter- 
state commerce. While its decision was 
rested in part upon the construction of the 
Sherman Act, the court also relied on the 
insufficiency of the pleading in that it failed 
to allege any injury to or effect upon inter- 
state commerce resulting from the alleged 
agreement or conspiracy. It said: “the in- 
dictment is defective in that it does not go 
far enough in its charges to bring the agree- 


- Dick & Dawson; C. C. Dawson, Jr.; Charles J. Faulkner, Jr., Chicago, Ill.; Frank J. Madden; 
_W. W. Grant. 


ment within any of the recognized canons 
of construction of the Sherman Anti-Trust 
Act, because, as stated before, there is no 
allegation that the defendants intended to or 
in any way harmed anyone or affected the 
price of fat lambs, the amount of them that 
could be sold, or the places where they could 
be sold”; and again, “the government has 
gone beyond the extent and meaning of that 
law as interpreted by the Supreme Court, 
for, as stated, there is no allegation that any- 
one has been injured or the flow of interstate 
commerce in any way affected.” 46 F. 
Supp. 848, 852. 


[No Jurisdiction When Decision Rested 
on Defect in Pleading] 


From this we must take it that the court 
found that the general allegations with re- 
spect to the effect of the alleged agreement 
on commerce were not sufficiently specific. 
It thus placed its decision in part at least on 
the inadequacy of the allegations of the 
indictment, which we have quoted, to charge 
that the conspiracy or agreement affected 


commerce within the meaning of the Sher- 


man Act. These we think were rulings upon 
the sufficiency of the indictment as a matter 
of pleading, the correctness of which cannot 
under the statute be reviewed here on direct 
appeal from the district court. And such 
an appeal to this Court does not lie when 
the district court has considered the con- 
struction of the statute but has also rested 
its decision upon the independent ground of 
a defect in the pleading. Umtted States v. 
Hastings, 296 U. S. 188; United States v. 
Halsey, Stuart & Co., 296 U. S. 451; United 
States v. Borden Co., 308 U. S. 188, 193; 
United States v. Wayne Pump Co., 317 U. S. 
—, and cases cited. 


[Practice Confirmed by Criminal 
Appeals Act| 


This practice was recognized and con- 
firmed by the adoption of the amendment 
of May 9, 1942 to the Criminal Appeals Act. 
The amendment authorized the Government 
to appeal to the circuit court of appeals from 
a decision of the district court sustaining a 
demurrer to the indictment in any case “ex- 
cept where a direct appeal to the Supreme 
Court of the United States is provided by 
this Act,’ and provided that where an appeal 
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is taken to the Supreme Court “which, in 
the opinion of that Court, should have been 
taken to a circuit court of appeals, . . . 
the Supreme Court shall remand the 
cause to the circuit court of appeals : 
which shall then have jurisdiction to hear 
and determine the same as if the appeal had 
been taken to that court in the first instance 
. . .” In urging the passage of this legis- 
lation the Attorney General, in his letter to 
the Speaker of the House of January 10, 
1941, pointed out that “It not infrequently 
happens that a demurrer to an indictment 
is sustained or a motion in arrest of judg- 
ment is allowed on grounds other than the 
invalidity or construction of the statute upon 
which the prosecution is based. (United 
States v. Hastings, 296 U. S. 188; United 
States v. Halsey, Stuart & Co., 296 U.S. 451.)” 
He accordingly recommended the proposed 
amendment as the appropriate means of se- 
curing appellate review in cases like those 
cited—cases which had laid down the prin- 
ciple that a direct appeal to this Court is not 
authorized when the decision of the district 
court rests in part on grounds independent 
of the invalidity or construction of the Stat- 
ute on which the indictment is founded. 
H. R. Rep. No. 45, 77th Cong., Ist Sess., 
p. 3 S. Rep. No. 868, 77th Cong., Ist Sess., 
p. 2. 
[Cause Remanded to Circuit Court 
of Appeals} 


As we are without jurisdiction to entertain 
the appeal, we remand the cause, in com- 
pliance with the Act of May 9, 1942, to the 
Circuit, Court of Appeals for the Tenth Cir- 
cuit, which will have authority to pass upon 
the construction both of the indictment and 


the statute. 
So ordered. 


Mr. Justice RUTLEDGE took no part in the 
consideration or decision of this case. 

Mr. Justice Brack, Mr. Justice Douctas, 
and Mr. Justice Murpny think that the rul- 
ing of. the district court was based on a 
“construction” of the Sherman Act and that 
this Court therefore has jurisdiction to re- 
view the judgment. 


Concurring Opinion 


[Construction of Indictment Not Inde- 
pendent Ground of Decision] 


Mr. Justice JACKSON, concurring: I agree 
with the dissenting Justices that the decision 
of the District Court is “based” upon the 
construction of the Sherman Act. The Dis- 
trict Court has also drawn conclusions from 
the language of the indictment which can 
no doubt be said to amount to a construction 
of the indictment. But I do not think that 
the court’s construction of the indictment 
constitutes an independent ground of deci- 
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sion such as this Court has held precludes 
its review on direct appeal. 


[District Courts Should Indicate Grounds 
for Dismissing Indictments] 

However, one-half of the membership of 
the Court as constituted at the time this case 
was submitted do not agree with this view, 
which is certainly not free from doubt and 
is based on inferences from an oral and in- 
formal announcement of the District Court. 
In connection with the difficult problems 
that come up as a result of a dual appeal 
we would be greatly aided if the District 
Courts in dismissing an indictment would 
indicate in the order the ground, and if more 
than one, would separately state and num- 
ber them. JI am confident that a request 
from the Government to do so would gen- 
erally be granted and that to do so would 
be of assistance to the Government in taking 
and to us in passing on appeals. 


[Division of Court] 


If the Court is to dispatch its business as 
an institution, some accommodation of views 
is necessary and, where no principle of im- 
portance is at stake, there are times when 
an insistence upon a division is not in the 
interests of the best administration of justice. _ 

Such a case I consider this to be. To 
persist in my dissent would result either in 
affirmance of the judgment by an equally 
divided Court or in a reargument. There 
is difference of opinion as to whether, if 
we have jurisdiction, we may proceed be- 
yond the construction of the Act and review 
Opinions about the indictment which the 
lower court expressed but did not rely upon 
as an independent ground of decision. On 
that question I reserve opinion. 

If, upon reargument in this Court, it 
should be decided that our review is limited 
to the correctness of the District Court’s 
construction of the Act, and that it erred in 
this respect, the views which the District 
Court has expressed as to the sufficiency 
of the allegations of the indictment would 
be likely to embarrass the trial court in pass- 
ing on offers of proof, admissibility of evi- 
dence, motions going to the sufficiency of 
the evidence, and other questions. It is not 
unlikely that the trial court would regard the 
statements of the District Court about this 
indictment as “the law of the case.” 


[Reargument before Circuit Court of 
Appeals Advantageous] 


However the case may be disposed of, re- 
argument seems to be in order, and I be- 
lieve ‘that the practical advantages favor 
rearguing it before the Circuit Court of 
Appeals, where there is no doubt that all 
of the questions can be decided. 
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Under these circumstances, to persist in 
my dissent. would seem a captious insist- 
ence of my reading of a District Court’s 
informal opinion as to which there is rea- 
sonable ground for difference. ‘ 


I should not desire to appear committed 
to this case as a precedent. Hence, I concur 
in the result because it seems the most sensi- 
ble way out of our impasse in the immediate 
case. 


[| 56,263] Mennen Company v. Krauss Company, Limited, (No. 9888.)  Bristol- 
Myers Company v. Krauss Company, Limited. (No 0049.) : : ast 


In the United States Circuit Court of Appeals for the Fifth Circuit. Nos. 9888, 9949. 


March 15, 1943, 


Appeal from the District Court of the United States for the Eastern District of 


Louisiana. 


Minimum resale price contracts executed pursuant to the Louisiana Fair Trade Act are 
lawful although they prohibit sales at prices “less than the minimum. retail sale or resale 
prices”, while the Act is worded to legalize contracts prohibiting sales “except at the price 


stipulated by the vendor.” 


For appellant: E. Howard McCaleb, New Orleans, La. . 
For appellee: Lawrence K. Benson and Irving R. Saal, New Orleans,‘ La. 
Before Hutcueson, HormeEs, and McCorp, Circuit Judges. 


By Tue Court: These actions brought for 
injunction under Louisiana Act 13 of 1936, 
known as the Fair Trade Act, resulted below 
in judgments denying the injunctions and 
dismissing the suits. Those judgments were 
based on a conclusion of law that ‘Contracts 
between plaintiffs. and others which were 
made the basis of these suits do not comply 
with the provisions of the invoked act, are 
not protected thereby and are illegal, null 
and void under the specific provisions of Act 
86 of the Legislature of Louisiana for the 


year 1890 and Act 90 of the Legislature of, 


Louisiana for the year 1892.” After the entry 
of these judgments, the Supreme Court of 
Louisiana in Pepsodent Co. v. Krauss, and 
International Cellucotton Products Co. v. 
Krauss, 9 Southern (2nd) 303-6, authorita- 
tively determined adversely to appellee the 
very questions on which judgments had gone 
for it in the court below. Under the author- 
ity of those cases, the judgments appealed 
from in these two cases must be reversed 
and the causes remanded for further and not 
inconsistent proceedings. 
Reversed and remanded. 


[| 56,264] United States v. Aerofin Corporation, Carrier Corporation, B. F. Sturtevant 


Company and Buffalo Forge Company. 


In the District Court of the United States for the Southern District of New Yorl 


Civil Action No. 20-458. March 5, 1943. 


In a consent decree terminating a suit brought under the anti-trust laws against manu- 


facturers of air-conditioning equipment, all licenses and agreements based upon a certain 
patent are cancelled, and defendants are ordered to grant to any applicant an unrestricted 
and royalty free license. Defendants are enjoined from entering into agreements to fix prices 
for coils, to refrain from the development of any product, to refrain from competing, or to 
allocate customers; from granting patent licenses relating to coils only to persons who buy 
products or materials through any particular person or only to persons who sell exclusively 
products or materials purchased from any particular person; from discriminating against 
persons who do not buy products or materials from a particular person; from discriminating 
on the basis of whether a person holds a patent license relating to coils; from granting patent 
licenses which fix prices to be charged by the licensees; and from disclosing to competitors 
prices, sales, quotations or conditions of sale for named customers. 


For the United States: Thurman Arnold, Assistant Attorney General; Samuel S. Isseks, 
Special Assistant to the Attorney General; Harold Lasser and John S. James, Special 
Attorneys. 


For defendants: Herman Seid. 
Decree entered before United States District Judge ALFRED C. COxE. 
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The complainant, United States of America, 
having filed its complaint herein on March 
5th, 1913; all the defendants having appeared 
and filed their answers to such’ complaint 
denying the substantive allegations thereof; 
all parties hereto having consented to the 
entry of this final decree without trial or 
adjudication of any issue of fact or law 
herein and Without admission by any party 
in respect of any such issue, 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 


Ordered and decreed: 
I 


[Jurisdiction and Cause of Action] 


That this Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the ‘Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce against 
Unlawful Restraints and Monopolies” and 
acts amendatory thereof and supplemental 
thereto. ; i 


H II 
[Definitions] : 
As used in this decree the following terms 


have the following meanings: ; 


(a) The term “‘coil’’ means all types of tubes 
or pipes whether encased or unencased, with 
extended surfaces thereon in the form of fins; 


plates or other projections used for heat ex- 


change; 

(b) The term ‘‘encased coils’? means assem- 
bled units consisting of coils which are encased 
in frames with flanges or border pieces adapted 
to be assembled in banks of any size or ar- 
rangement; 

(c) The terms ‘‘unencased coils’’ means coils 
adapted to be housed in casings or unitary 
apparatus, such as unit heaters, unit ventilators, 
unit humidifiers, and unit air conditioners; 

(d) The term ‘‘coil patent’’ means any patent 
issued on or before July 1, 1942, or any patent 
issued on an application filed on or before July 
1, 1942, relating to coils and does not include 
any patent relating to machinery or process 
used in the manufacture of coils or relating to 
any application of coils; 

(e) The term ‘‘encased coil patent’’ means any 
patent issued on-or before July 1, 1942, or any 
patent issued on application filed on or before 
July 1, 1942, whose claims or any of them re- 
late to encased coils. 


III 
[Patent Agreements Cancelled 
All patent licenses, licensed distributors’ 
agreements, manufacturers’ license agree- 
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ments and all other agreements to which the 
defendants or any defendant is a party, based 
upon or containing or embodying patent 
licenses or rights under or by virtue of 
United States. Letters Patent No. 1,597,733, 
issued August 31, 1926, and owned by de- 
fendant Aerofin Corporation, and all agree- 
ments amendatory or supplementary to the 
foregoing licenses and agreements, are 
hereby cancelled and the defendants, their 
officers, directors, managers, employees, 
agents, attorneys, successors and subsidi- 
aries and each of them, be, and they hereby 
are, perpetually enjoined and restrained from 
taking any action, either individually or in 
concert with each other, under or pursuant 
to such agreements and licenses, or any 
agreement amendatory or supplementary 
thereto; provided, however, that nothing 
contained in this paragraph shall affect any 
existing unrestricted and royalty-free license 
by any of the defendants to any company or 
person. 


IV 


[Unrestricted Patent Licenses to Be Granted] 


Each of the defendants, its officers, di- 
rectors, managers, employees, agents, suc- 
cessors and subsidiaries, is hereby ordered 
to grant to any applicant therefor, to the 
extent which the defendants or any of them 
possess the power to do so, an absolutely 
unrestricted and royalty free license or sub- 
license to manufacture, use and sell under 
said United States letters patent No. 1,597,733, 
issued August 31, 1926, and under any coil 
patent and any encased coil patent. 


bon Vv 


[Agreements Enjoined] 


Each of the defendants, its officers, di- 
rectors, managers, employees, agents and 
attorneys, successors and subsidiaries is 
hereby enjoined and restrained from 

A, entering into, adhering to, maintaining 
or furthering, directly or indirectly any con- 
tract, agreement, understanding, plan or. 
program among themselves or with any 
other manufacturer of coils or coil parts or 
any substitute for coils (1) to fix, establish, 
maintain or adhere to bids, quotations, prices, 
resale prices, or discounts or other terms or 
conditions of sale for coils or coil parts or 
any substitute for coils; 

(2) to provide for, publish, maintain or 
adhere to any basic, uniform or agreed upon 
method or formula for establishing prices or 
quotations for coils or coil parts or any sub- 
stitute for coils; (3) to refrain from the de- 
velopment, manufacture, use or sale of any 
product or not to compete in any territory 
or for any group or class of customers; (4) 
to allocate customers or determine channels 
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of distribution; (5) to provide for, establish, 
or maintain any provision to be included in 
licenses under patents. or in agreements re- 
lating to licenses under patents, which‘ fix 
or establish prices for coils or coil parts or 
any substitute for coils; 

B. granting any license, express or implied, 
for any patent relating to coils or coil parts 


‘or any substitute for coils only to persons 


who buy products or materials from or through 
any defendant or any other designated or 
particular person, or only to persons who 
sell exclusively. products or materials man- 
ufactured by or purchased from any defend- 
ant or any designated or particular person; 

C. discriminating in the sale or distribu- 
tion of any product or. material in. favor of, 
or against, any person on the basis of whether 
such person purchases, uses or sells other 
products or materials sold or distributed by 
any defendant or any designated or partic- 
ular person; 

D. directly or indirectly discriminating in 
the sale of any product or material in favor 
of or against any person on the basis of 
whether such person is licensed to manu- 
facture, use or sell under any patent relating 
to coils or coil parts or any substitute for 
coils; 

E. granting any license or sublicense under 
any patent relating to coils or coil parts or 
any substitute for coils which fixes or speci- 
fies, directly or indirectly, prices to be 
charged by the licensee or sublicensee for 


any product or material; 


F. disclosing or disseminating, directly or 
indirectly to competitors prices, sales, quo- 
tations- or conditions of sale for named or 
identified customers. 


VI 


[Department of Justice to Have Access to 
Records, Interviews and Reports] 


For the purpose of securing compliance 
with this decree, duly authorized representa- 
tives of the Department of Justice shall, on 
written request of the Attorney General or 
the Assistant Attorney General in charge of 
the Antitrust Division and on reasonable 
notice to the defendants, be permitted, sub- 
ject to any legally recognized privilege, (1) 
access, during the office hours of the de- 
fendants, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of the defendants, relating 
to any matters contained in this decree; (2) 


subject to the reasonable convenience of 
defendants, and without restraint or inter- 
ference from the defendants, to interview 
officers or employees of the defendants, who 
may have counsel present, regarding any: 
such matters; (3) the defendants, on such 
request, shall submit such reports in respect 
of any such matters as may from time to 
time be reasonably necessary for the proper 
enforcement of this decree; provided, how- 
ever, that information obtained by the means 
in this paragraph shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of the Department 
of Justice except in the course of securing 
compliance with this decree or as otherwise 
required by law. 


VII 


[Jurisdiction Retained] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders or directions as 
may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of the 
provisions thereof, and for the enforcement 
of compliance therewith and the punishment 
of violations thereof. 


VIII 


[Nothing to Restrict or Prohibit War 
Activities] 


Nothing in this decree shall be construed 
to restrict or prohibit in any way any action 
taken by any defendant, its successors, sub- 
sidiaries, officers, or employees in good faith 
and within the fair intendment of the letter 
of the Attorney General of the United States 
to the General Counsel of the Office of Pro- 
duction Management, dated April 29, 1941 
(a copy of which is attached hereto as “Ex- 
hibit A”) [reported at $1151, and omitted 
here], or with any amendment or amplifi- 
cations thereof by the Attorney General, or 
in accordance with any arrangement of sim- 
ilar character between the Attorney General 
and any National Defense Agency in effect 
at the time, provided such letter or arrange- 
ment has not at the time of such action been 
withdrawn or cancelled with respect thereto, 
or in compliance with Section 12 of the Act 
of June 11, 1942 (Public Law 603, 77th 
Congress). 
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[ 56,265] Samuel Green, doing business as The Green Vacuum Cleaner Co., v. Elec- 
tric Vacuum Cleaner Co., Inc. , 
United States Circuit Court of Appeals, Sixth Circuit. No. 9177. Decided December 
9, 1942. 132 Fed. (2d) 312. . 
Appeal from the District Court of the United States for the Northern District of Ohio, 


Eastern Division. 


In a suit for patent and trade-mark infringement, plaintiff manufacturer of vacuum 
cleaners is held not to have acted in restraint of trade under the anti-trust laws when it 
directed employees not to sell parts to dealers who do not confine their business to genuine 


parts of plaintiff's make, or to persons who are engaged in rebuilding traded-in or junked 


cleaners. 


For appellant: Merritt A. Vickery, Cleveland, Ohio (Hugh McNamee, Cleveland, Ohio, 


and Merritt A. Vickery on brief). 


For appellee: Oberlin, Limbach & Day, by John F. Oberlin; Spieth, Taggart, Spring 


& Annat, by L. C. Spieth; Cleveland, Ohio. 


Before Stmons, HAMILTON and MArtin, Circuit Judges. 


[Facts of Case] 


Stmons, Circuit Judge: The successful 
plaintiff in the present patent and trade-mark 
infringement controversy, is the . largest 
manufacturer of vacuum cleaners in the 
country. The defendant who assails the de- 
cree below is engaged in: the business of 
reconditioning and selling reconditioned or 
reconstructed vacuum cleaners and vacuum 
cleaner parts. The vacuum cleaner, as such, 
is not patented, but is an assembly of parts, 
some of which,*in the plaintiff’s structures, 
are covered by patents which it owns, and 
there is here presented no issue as to their 
validity. 

Patented parts alleged to have been used 
and sold by the defendant either in recon- 
structed machines or separately, are swivel 
casters covered by the patent to Brintzen- 
hofe, No. 1,510,300, granted September 30, 
1924, and vacuum cleaner brush bearings 
responding to Darst patent No. 1,755,054 
granted April 15, 1930. The defendant de- 
nies neither their sale nor use, but claiming 
them to be genuine parts acquired in legiti- 
mate channels of trade from customers or 
dealers of the plaintiff, asserts: an implied 
license, by invoking the principle that the 
monopoly granted by a patent covers only 
the first use or sale of the patent article, and 
successive sales of it thereafter do not come 
within its scope. 

It appears, however, that the defendant 
refused, or at least failed to disclose his 
source of supply for the patented parts. 
This was on the ground that the plaintiff’s 
business practices were such that it would 
not permit its authorized dealers to sell to 
persons engaged in reconditioning and re- 
constructing its vacuum cleaners, and that 
to disclose the channels through which he 
purchased them would subject many dealers 
to harrassment by the plaintiff to their detri- 
ment, with tHe’ result that his own channels 
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of supply would be closed. He contented 
himself with giving evidence that he pur- 
chased all patented parts from authorized 
dealers, and now urges that since his evi- 
dence was not traversed, the. findings and 
conclusions of the court that he had in- 
fringed the patents, are not supported by 
evidence. 


[Proof of Implied License; Finding of In- 
fringement Not Clearly Wrong] 


There is, however, this infirmity in the 
appellant’s position. He claims to be au- 
thorized to sell the patented parts by virtue 
of an implied license from the owner of the 
patents. Relying upon license implied from 
sale, the burden is on him te prove it, General 
Electric Co. v. Continental Lamp Works, 280 
Fed. 846 (C. C. A. 2), and the first question 
presented is whether such burden is borne 
by his mere assertion that the articles are 
legitimate and, without disclosing their 
source, were purchased from those who 
bought from the plaintiff. There is author- 
ity for the proposition that one who buys 
patented articles from a vendor who has 
himself purchased them from unknown 
manufacturers, does not carry the burden 
of showing that he is a licensee. Sherman, 
Clay & Co. v. Searchlight Hern Co., 225 Fed. 
497 (C. C. A. 9). This aside, however, in- 
fringement is a question of fact, Stilz v. 
United States, 269 U. S. 144, 147, and under 
earlier rules we considered that much weight 
should be attached, in determining that issue, 
to the findings and opinion of the trial judge 
who, having heard the witnesses, had supe- 
rior opportunity for ascertaining the truth. 
LaBour v. Gorman-Rupp Co., 108 Fed. (2d) 
279; Williams Mfg. Co. v. United Shoe Mach. 
Corp., 121 Fed. (2d) 273. Under Rule 55{a) 
of the Federal Rules of Civil Procedure, it 
is now impermissible for us to set aside 
findings of fact unless clearly erroneous, and 
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we are required to give due regard to the 
opportunity of the trial court to judge of the 
credibility of witnesses. Hazeltine Corp. v. 
Crosley Corp., — Fed. (2d) — (C.'C. A. 6), 
decided August 28, 1942. We are not, upon 
this record, able to say that the court which 
found the patent claims ‘infringed, was 
clearly wrong. It is true that the defendant 
purchased some parts from known author- 
ized dealers, but their sale is not within the 
sweep of the decree or its injunctional order. 


[No License Implied from Sale of Scrapped 
Article] -~ 


A subordinate act of alleged infringement 
was the use by the defendant of brushes 
which had been sold by the plaintiff to a 
junkman, and by him resold to the defendant 
who salvaged what he could and used them 
in his reconstructed cleaners or sold them 
as reconditioned parts. So far as the brushes 
contained the patented bearings, the defend- 
ant had no right to use them for this purpose 
since the license implied’ from sale in the 
usual channels of trade does not apply to a 
sale of an article to be scrapped. Tuindel- 
Morris Co. v. Chester Forging & Engineering 
Co., 163 Fed. 304; Cottan-Tie Co. v. Simmons, 
106 U. S. 89. This is on the ground that a 
sale as scrap is a sale not to use but to de- 
stroy, and cannot be wrested into a sale of 
the patented machines because the different 
pau could be picked and put together out 
of it. 


[Issue as to Trade-Mark Infringement] 


The principal vacuum cleaners produced 
by the appellee was designated as Premier 
and Premier-Duplex, with names and labels 
registered as trade-marks, T. M. 162,244. 
The appellant was charged with trade-mark 
infringement in selling its rebuilt machines 
as genuine Premier and Premier-Duplex 
cleaners with the appellee’s labels thereon, 
and also in selling separately to other re- 
builders of vacuum cleaners, bags and cover 
plates containing the protected labels. The 
defendant denies trade-mark infringement on 
the ground that the reconstructed machines 
were the genuine products of the appellee, 
containing. only genuine parts, that the bags 
and cover plates were also original products 
of the appellee, and on the further grounds 
that since the appellant itself sold its bags 
and cover plates separately there was either 
a waiver of its rights under its protected 

labels, or an implied license to use them upon 
‘reconstructed or reconditioned machines. 

It will be observed that in respect to this 
issue, as in respect to the charge of patent 
infringement, the defendant failed to carry 
the burden of proving waiver or license by 
failing to disclose that the labeled parts 
were purchased from authorized dealers who 


were supplied by plaintiff. Even so, a care- 
ful review of the authorities leads us to the 
conclusion that one who processes and sells 
protected merchandise or machines may not 


_.do so under original labels, even though 


there has been no representation that the 
processing was by the original manufac- 
turer. General Electric Co. v. Re-New Lamp 
Co., 128 Fed. 154 (C. C., D. Mass.) ; Coty v. 
Prestonettes, Inc., 285 Fed. £01; Coca-Cola Co. 
v. Bennett, 238 Fed. 513; Ingersoll v. Doyle, 
247 Fed. 6°0. The doctrine is grounded on 
the principle that when a manufacturer sells 
an article identified by his name, he gives no 
implied permission to anybody to do any- 
thing to it which may change or injure its 
quality and still identify it as his. In cases 
such as the Coty case, where there was re- 
packaging or rebottling of such delicate arti- 
cles as face powders and perfumes, the principle 
was bottomed on the fact that a high grade 
of skill was required in the process, and so 
they were to be distinguished from cases like 
that of Russia Cement Co. v. Frauenhar, 133 
Fed. 518, where ordinary bulk goods which 
require no skill in repackaging, were in- 
volved. However, in the machine arts in- 
volving skilled artisanship, the courts have 
followed the first line of cases. Ingersoll v. 
Doyle, supra; Champion Spark Plug Co. v. 
Reich, 121 Fed. (2d) 769 (C. C. A. 8). In 
the latter case, upon extensive review of 
authority, it was held that the purchaser of 
goods does not acquire ownership of the 
trade-mark attaching to them, and he cannot 
sell such goods after he has changed or al- 
tered them, so that they no lénger represent 
the original character and excellence which 
the trade-mark indicates, and to sell such 


,altered goods without removing the original 


trade-mark, is infringement. The present 


case falls within this rule. 


[Defense That Plaintiff Is Violating Anti- 
Trust Laws] 


The principal contention of the defendant, 
however, is that the plaintiff is violating the 
anti-trust laws by attempting to control the 
resale price of its products by its contracts 
with dealers or its general business prac- 
tice, and he relies mainly on the decision of 
and rationalization in Ethyl Gasoline Corp. v. 
U. S., 309 U. S. 436. The basis for this 
contention is asserted to be the fact that 
the plaintiff refused to sell its parts to the 
defendant and that on December 13, 1937, it 
addressed a communication to all of its divi- 
sion managers, auditors, cashiers, and serv- 
ice managers, containing the following 
directive: 

“You must not, under any circumstances, sell 
parts to wholesalers who issue catalogs offering 
Premier parts for resale to other dealers unless 
that dealer confines his business on Premier 
parts to genuine parts purchased from us. 
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‘“‘You must never sell Premier or G. E. bags, 
name plates or motor plates to any dealer en- 
gaged in rebuilding traded-in or junk cleaners. 

“Except for the above mentioned restrictions, 


you are permitted to sell part: to all dealers, 


exercising good judgment in doing so. Any 
order for a large quantity of parts should be 
investigated before filling, to determine the pur- 
pose for which it is to be used.”’ 


It must be observed that the communica- 
tion above referred to is not addressed to 
the authorized dealers of the plaintiff, that it 
does not constitute a contract, and has no 
reference to prices. Insofar as it discloses a 
business practice it falls far short of the 
peace analyzed and condemned in the 

thyl Gasoline case as tending to extend a 
patent monopoly to fields not covered by the 
patent. It will be recalled that vacuum 
cleaners are not, of themselves, patented 
articles, and there is no proof that the plain- 
tiff monopolizes the vacuum cleaner market 
or tends to do so. Plaintiff, having estab- 
lished a good will for its products and a rep- 
utation for its trade-marks, is not. without 
right to protect them from those who seek 
to trade upon them. It will also be observed 
that the communication permits sales of 
parts to all dealers excepting only those who 
do not confine their business to genuine 
Premier parts, or. those who are engaged 
in rebuilding traded-in or junked cleaners. 
Such directives as are contained in the com- 
munication do not, in our view, constitute 
unreasonable or prohibited restraint of trade 
under the anti-trust laws. 


[Decree Modified and Affirmed] 


However, it is our view that some of the 
provisions of the decree should be modified. 
Paragraph 8 (c) of the decree is amended to 
read as follows: 

“From offering for sale or selling recon- 
ditioned or reconstructed vacuum cleaners using 
plaintiff's trademarks Premier or Premier Du- 
plex, or either of them, in the manner which 
has been employed; but not if the reconditioned 
or reconstructed vacuum cleaners are marked 


as prominently as the trademarks, to indicate 
that the reconditioning or reconstruction was 
done by the appellant.’’ : 


Paragraph 8 (d) of the decree is amended 
by adding at the end thereof, “without license 
from the plaintiff.” 


The decree as amended is affirmed. 


[Dissenting Opinion] 

JUDGE HAMILTON, dissenting. I am not in 
accord with so much of the majority opinion 
as decides that appellant failed to carry the 
burden of proving an implied license. 


Patented appliances or machines or trade- 
marked articles sold by manufacturers of such 
articles, to be used in the everyday pursuits 
of life, become the individual property of the 
purchasers and as to them and their vendees, 
such articles are freed from the monopolies of 
the patent and trademark laws. Unconditional 
sales of their articles made by patentees or 
owners of trademarks impliedly authorize the 
purchaser oer his vendee to’ use, repair or im- 
prove such articles without restriction. 


As I view the facts, appellant was doing no 
more than repairing the partial damage caused 
by accidents to, or from wear and tear of, the 
vacuum cleaners in question. The original pur- 
chasers and their vendees of the machines ac- 
quired the whole of them, and the appellant 
here was exercising that care which everyone 
may use to lengthen the life of that which he 
has purchased. . 


The court should not aid appellee to suppress 
the sale of its goods, placed upon the market 
by it, where any person had the right to pur- 
chase them, by permitting appellee under the 
guise of protecting its patents and trademarks, 
to examine the appellant or his witnesses to 
discover where he purchased the articles, be- 
cause they were resold under conditions which 
did. not meet appellee’s approval. Excluding 
the parts purchased by appellant, which ap- 
pellee had discarded in the course of manufac- 
ture and appraising fairly the evidence in the 
record, I am of the opinion appellee has re- 
ceived its tribute for its trademark and patent 
monopolies and to reward it further would 
result in its unjust enrichment at the expense 
of appellant. 


[156,266] John W. Greer, Jr., v. United States. 
In the United States Circuit Court of Appeals for the Fifth Circuit. No. 10379. 


April 16, 1943. 


_Appeal from the District Court of the United States for the Northern District of 


Georgia. 


A conviction of a state highway purchasing agent for violation of the Sherman 
Anti-Trust Act because of a conspiracy to fix the price of emulsified asphalt is reversed 
and the cause remanded by reason of the failure of the trial court to instruct the jury 
that hearsay evidence, although admitted without objection, should not be considered in 
determining whether defendant was a party to the conspiracy. The hearsay evidence was, 
testimony of a witness that an alleged co-conspirator, who had previously pleaded 
nolo contendere, had stated that he was going to buy property for defendant. 
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Greer v. U.S. 


For appellant: Hal Lindsay, Atlanta, Ga. 


For appellee: M. Neil Andrews, United States Attorney; J. Ellis Mundy, Assistant 


United States Attorney; all of Atlanta, Ga. 


Before SmLey, HutcHeson, and McCorp, Circuit Judges. 


[Facts of Case] 


HurtcuHeson, Circuit Judge: Appellant and 
four others, one individual, Hiram W. Evans, 
and three corporate defendants, were charged 
with violating the Sherman Anti-Trust Act. 
The indictment in three counts charged them 
with conspiring to restrain; attempting to 
monopolize, and conspiring to monopolize, 
trade and commerce in emulsified asphalt 
by fixing and controlling the price of this 
product shipped into Georgia, and by elimin- 
ating competition in respect of it. Appellant 
Greer pleaded not guilty, and on a trial 
to a jury was convicted on all three counts 
and sentenced to imprisonment. His co- 
defendants pleaded nolo contendere and were 
sentenced to pay fines. The theory of the 
prosecution was that Evans was the master 
mind, the villain in the piece, the corporate 
defendants were his willing partners, and 
Greer, the purchasing agent for the Georgia 
Highway Department, was Evans tool, in 
a plot and plan Evans had formulated and 
carried out to monopolize and control the 
bids on emulsified asphalt for use on Georgia 
highways. As to Evans and the corpora- 
tions, there was overwhelming evidence both 
direct and circumstantial fully sustaining 
the theory of the prosecution. As to Greer, 
the matter stands quite differently. No single 
witness testified to his complicity, and the 
circumstances relied on to convict him were 
certainly far from compelling. Indeed, they 


were so far from it that appellant, arguing 


with conviction that they were at least as 
consistent with his innocence as with his 
guilt, is here insisting that it was reversible 
error not to instruct a verdict for him on 
his motion. In the alternative, he insists 
that if the evidence was sufficient to take 
the case to the jury, it was only barely 
so, and the record standing thus, the trial 
judge erred to his prejudice in the conduct 
of the trial. 


[Reversed for Failure to Give 
Instruction; to Jury] 


A careful reading of the record convinces 
us that, entirely circumstantial though the 
evidence is, and of such a character that 
the jury might well have rendered a verdict 
of not guilty, taking it as a whole, we cannot 
say of it, that it demanded a verdict of 
acquittal. We agree with appellant, how- 
ever, that the trial was attended with prejudi- 
cial error requiring a reversal. Circumstantial 
as the case against Greer was, and depend- 
ing for a verdict as it did on straws showing 
the way the wind blew, it was most damag- 
ing to him to admit into evidence without 
at least qualifying its effect as requested 
by defendant in refused Charge No. 7.1 the 
testimony of Mrs. Ingle, a familiar of Evans 
and a one time employee of the Ku Klux 
Klan, then working in the Highway Depart- 
ment under Greer, that Evans had stated 
to her that he was going to buy Greer a 
place near Atlanta and move his family 


I LEE>0 0—VOO 


1“T charge you that while certain testimony 
has been admitted concerning alleged | state- 
ments of a co-defendant, who is not on trial, 
made out of the presence of the defendant on 
trial, that he intended to buy a described tract 
of land, and give it to the defendant, these al- 
leged statements are not in and of themselves 
to be considered by you as evidence of the con- 
spiracy alleged in the indictment, but such 


alleged conspiracy must be established, if at all, 
by other evidence, and must he found by you 
from such other evidence to have existed at the 
time of the making of such alleged statements, 
before you would be authorized under the law 
to consider them in connection with the other 
evidence, and then only if you find them from 
the evidence that they were in fact made.” 
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onto it from Lakeland From that time 
on this testimony so dominated the case 
that the controlling issue in it became, not 
whether Greer had been proven by compe- 
tent evidence, guilty of entering into a con- 
spiracy,. but, whether Evans had made the 
statements attributed to him by Mrs. Ingle. 
In his argument to the jury, the District 
Attorney rang the changes on this state- 
ment and, over the defendant’s objection 
that Dr. Evans was a co-defendant and 
therefore not callable as a witness for de- 
fendant, urged that the statements must 
have been true or Evans would have been 
called to deny them.’® In his charge to the 
jury, the District Judge stated that one of 
the contentions of the Government was 
“that a part of the consideration Greer was 
to receive was Evans’ promise to give him 
‘a certain tract of real estate in Fulton 
County, Georgia, which was later actually 
deeded to Greer, but that, for the purpose 
of concealing the real transaction, the deed, 
which was from a third party, was kept off 
-the real estate records of Fulton County. 
* * * It is for you to determine from 
the explanations, as disclosed by the evi- 
dence, with respect to the purchase, the 
manner of conveyance, the method and 
time and place of making payments there- 
for, and the relationship of the parttes, what 
the truth about the matter is, and whether 
or not the transaction had any connection 
with the matters alleged in the indictment.” 
Appellant was defended by able counsel 


of his own choice, and this testimony came 
in without objection. Cf. Glasser v. United 
States, 315 U. S. 74. Though, therefore, not 
admissible over objection, because a purely 
hearsay statement not made in furtherance 
of a conspiracy, its mere acceptance into 
evidence cannot be and is not made a basis 
of reversal. The failure to object to it, 
however, did not make it evidence of_a fact 
which it did not legally tend to prove, nor 
deprive appellant of his right to have its 
effect properly limited, and the failure of 
the court to charge the jury at appellant’s 
request that it could not be taken as any 
proof of the conspiracy itself was reversible 
error. It is true the judge did give a general 


‘charge that statements of one charged as 


a conspirator, made out of the presence of 
others also so charged, are not admissible 
against those others to prove the conspiracy 
and are admissible only when the conspir- 
acy has been proved by the evidence, and 
only then when they are made in further- 
ance of its object. But this was by no 
means sufficient for appellant’s protection 
here, for a very great deal had been made 
of the Ingle statement. It had colored the 
introduction of the evidence and the course 
of the argument. The judge had called 
attention to and magnified it in his charge. 
The jury, might well have understood that 
the statement was admissible to prove the 
fact of the conspiracy and have allowed it to 
tip against defendant the otherwise balanced 
scales. It-was appellant’s right to have the 


2 This was her testimony: 

“During 1937 Dr. Evans and his family and 
my family were friends. We visited them from 
time to time. Some time in the Spring of 1937 
I received a telephone call from Dr, Evans with 
reference to the names of bidders, he asked me 
to look at cards that we kept in a little file for 
invitations to all bidders, and asked me to make 
a copy of it and send it to him. He wanted to 
know who was.on the cards. I did as he asked 
me. As well as I remember, there were four 
companies on that card. and there was some- 
body had put another name on there, and sent 
them an invitation, and he was very provoked 
about it. That was the reason for wanting the 
list to see who we sent invitations to. I think 
that was the time of the Asphalt Products Com- 
pany’s bid. That is my best recollection 
about it. 

One evening in the Spring of 1937 we were 
over at dinner at the Doctor’s home on Dell- 
wood Drive. It was about two months after I 
had gone to work in Mr. Greer’s office at the 
State Highway Department, which would put 
it some time in April, 1937. After we had din- 
ner that evening, we were sitting on the divan, 
kind of in the back of the living room. Dr. 
Evans said he had been riding, looking at some 
property that day, at the corner of Johnsons 
Ferry and Balloon Road; that he was going to 
give this piece of property to Mr. Greer, and 
move his family from Lakeland up to live on 
the place. Mr. Greer’s family was living at 

.Lakeland at that time. 
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About three weeks later, Mr. Greer rang for 
me and asked me to put some deeds up for 
him, if we had a safe place to keep them, and 
I said, ‘‘We have a fille with a lock,’”’ and he 
gave me the deeds and I locked them in the file. 
Several months after that he asked me what I 
did with them, and I told him they were still 
in the files, and I returned the deeds to Mr. 
Greer. The last time I saw them was when 
I handed them to Mr. Greer. At the time he 
gave me the deed I looked at it, and it was 
located at the corner of Johnsons Ferry and 
Balloon Road.”’ 

The testimony as to the deed was flatly de- 
nied by Greer, and quite an issue was made as 
to the deeds, but because Evans was a co-de- 
fendant and also was on trial under an indict- 
ment in the State court, defendant was not able 
to call him to deny the statements Mrs. Ingle 
had attributed to him. 

3 “Tt was Nell Ingle who said that Dr. Evans 
told her some two or three months after she 
went to work for the Highway Department, 
which they think would make it April or May 
that he was going to buy this property on Bal- 
loon Board, or Johnson Road, or Douglas Road, 
give it to Mr. Greer and bring’ him up here to 
live. . Dr. Evans must have told her what 
she told you, or Mr. Lindsay would have had 
Dr. Evans here on this stand, as I hoped he 
NA have so you could see him and hear 

min . 
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jury positively instructed, in the language 
of the charge requested and refused, that the 
statements imputed to:Evans could not be 
taken by the jury as any evidence of the ex- 
istence of a conspiracy and could not be 
received by them or considered for any pur- 
pose unless and until the conspiracy was 
otherwise established. When, as the case 
makes plain, the whole purpose of the intro- 
duction was to smear Greer, and thus im- 
plant in the minds of the jury a suspicion 


statement, it became essential to Greer’s 
protection against a conviction on suspicion, 
to his right, in short, to a fair trial, that the 
precise effect of, the precise limitation on, 
that evidence, if believed by them, be charged 
to the jury on appellant’s request. Because 
the judgment must be reversed for this 
error and it is most improbable that the 
other grounds of error will arise on another 
trial, it would serve no useful purpose to 
discuss or decide them. The judgment is 


reversed. and the. cause is. remanded for fur- 
_ ther and not inconsistent proceedings. 


that he must have been conspiring with 
Evans or Evans would not-have made that 


~ [56,267] International Tag & Salesbook Company v. American Salesbook Company, 
Inc., Robert P. Templeton, The Shelby Salesbook Company, James G. Van Horn, Harry 
E. Sheets, Baltimore Sales Book Company, Talbot T. Speer, Specialty Accounting Supply 
Manufacturers’ Association and Oscar L. Moore. 

United States District Court for the Southern District of New York. Civ. 20-8. 
March 26, 1943. _ 

A complaint seeking treble damages under the anti-trust laws will not be dismissed 
on the ground that the complaint is not a short and plain statement of the claim and 
is not simple and concise, and that the contents of certain paragraphs of the complaint are 
not limited to a single set of circumstances. These faults do not go to the sufficiency of 
the complaint, and not grounds for a dismissal. 

In a suit seeking treble damages under the anti-trust laws, actions of defendants 
prior to the time when plaintiff began its competing business can hardly be said to injure 
the plaintiff, and allegations setting forth such actions are stricken. 

In a suit seeking treble damages under the anti-trust laws, allegations concerning 
proceedings against defendants before the Federal Trade Commission, and the final dis- 
position thereof by a consent decree, are stricken. 

A motion for a bill of particulars is granted to the extent of requiring plaintiff to 
state whether certain alleged agreements were oral or written, the dates when made, and 
the parties thereto, to specify the period of time during which each of the acts alleged 
were performed, and to identify various persons referred to merely as “independents, 
“plaintiff’s customers,” “another manufacturer,” etc. 


For plaintiff: Henry Ward Beer, New York City. 

For defendants: Stephen H. Philbin and William J. Barnes, New York City (for 
American Sales Book Co., Inc.); Tibbetts, Lewis, Lazo & Welch, New York City (for 
The Shelby Salesbook Co.); Milbank, Tweed & Hope, New York City (for Baltimore 


Salesbook Co.). 


[Defendants’ Motions] 


Bricut, D. J.: In this case, the defendants 
American Sales Book Company, Inc., The 
Shelby Salesbook Company and Baltimore 
Salesbook Company move (1) to dismiss 
the complaint because of its failure to com- 
ply with Rule 8(a)(2)(e)(1) of the Federal 
Rules of Civil Practice, in that it is not a 
short and plain statement of the claim and 
-is not simple and concise, and with Rule 
10(b) in that the contents of certain para- 
graphs of the complaint are not limited to 
a single set of circumstances; or (2) under 
Rule 12(f) to strike certain portions as 
redundant, immaterial and impertinent; or 
(3) for a bill of particulars under Rule 12(e). 


[Plaintiffs Motion] 


Plaintiff counters with a motion for an 
examination of the three defendants before 
issue is joined, stating that because of de- 
fendants’ alleged dilatory motion, issue will 
be delayed and prevent plaintiff from pre- 
paring for trial, that if postponed until issue 
is joined, defendants will serve a notice to 
examine plaintiff with their answers, there- 
by seeking to prevent plaintiff from first 
examining defendants, and that the particu- 
lars sought by defendants cannot for the 
most part be supplied without their ex- 
amination. 
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Defendants’ Motion Part I. 
[Motion to Dismiss] 


It is to be observed that the defendants 
do not move under Rule 12(b).(6) to dis- 
miss the complaint because of failure to 
state a claim upon which relief “can be 
granted. The motion under Rule 8(a)(2) 


and (e)(1) and Rule 10(b) does not go to 
the sufficiency of the complaint and failure 
to comply with those rules would not be 
grounds for a dismissal in my opinion. The 
complaint could very well state a cause of 
action and still coflict with the requirements 
of those rules. Provision is made for any 
non-compliance by Rule 12(e) and (f), which 
relief is sought by the second part of de- 
fendants’ motion. In view, therefore, of 
the fact that the sufficiency of the complaint 
is not challenged, this part of the motion is 


denied. 
Part Tis) 2 
[Motion to Strike] 


Rule 12(f) permits a motion to be made 
within twenty days after service of a plead- 
ing to strike from a pleading redundant, 
immaterial, impertinent or scandalous mat- 
ter. The complaint here is filed under the 
Sherman Act (15 U. S. C. A. Sections 1-7) 
and the Clayton Act (15 U. S. C. A. Sec- 
tions 12-27) to recover three-fold damages. 
It consists of thirty-six pages of typewritten 
matter, and, in my opinion, does offend the 
requirements of the Federal Rules of Civil 
Practice above cited under Part I. The first 
ten paragraphs allege the incorporation and 
business of the plaintiff and corporate de- 
fendants in the manufacture and sale of 
salesbooks, manifold books and printed sta- 
tionery, and the engagement therein of the 
individual defendants; paragraphs 11 through 
.13 the nature of the business, its interstate 
character and volume, and plaintiff’s engage- 
ment therein since 1930; and paragraph 14 
the alleged cooperation by the defendants 
Specialty Accounting Supply Manufacturers’ 
Association (called “The Illegal combine”) 
and its president as coconspirators with the 
corporate defendants and some of their 
officers in carrying out certain acts in inter- 
state commerce claimed to be unlawful. 

Paragraphs 15 through 17 and 25(c) describe 
allegedly illegal practices of the moving 
defendants prior to plaintiff’s entry into the 
business of manufacturing and selling sales- 
books, manifold books and printed stationery. 
Section 15 of Title 15 U. S. C. A. permits 
a suit of this kind “by any person who shall 
be injured in his business or property by 
reason of any thing forbidden in the anti- 
trust laws”. Certainly actions and proceed- 
ings of the defendants prior to the time, 
when plaintiff began its competing business , 


can hardly be said to injure plaintiff. These ~ 


‘allexations will, therefore, be stricken. Par- 
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agraph 20 does not allege anything to the 
damage of the plaintiff and should also be 
stricken, 

Paragraphs 23, 24 and 25(t) allege pro- 
ceedings before the Federal Trade Com- 
mission against the moving defendants and 
others, the nature of the complaint there, 
made, and the final disposition thereof by 
a consent decree. Section 16 of Title 15 
‘U.S. C. A. provides: 

“A final judgment or decree rendered in any 
criminal prosecution or in any suit or proceed-. 
ing in equity brought by or on behalf of the 
United States under the antitrust laws to the 
effect that a defendant has violated said laws 
shall be prima facie evidence against such de- 
fendant in any suit or proceeding brought by 
any other party against such defendant under 
said laws as to all matters respecting which 
said judgment or decree would be an estoppel 
as between the parties thereto: Provided, This 
section shall not apply to consent judgments or 
decrees entered before any testimony has been 
taken.”’ 


Assuming that a proceeding before the 
Federal Trade Commission comes within 
the purview of this section, which I doubt, 
proof of the allegations contained in these 
paragraphs would not be admissible and the 
allegations should, therefore, be stricken. 
Proper v. John Bene & Sons, 295 F. 729-732. 

The allegations in 25(e), (f), (j), (k), 
(m), (n) and (s) are all practices claimed 
to have been indulged in by and among the 
moving defendants or in matters not in 
competition with the plaintiff. There is no 
allegation that they in any way involve the 
plaintiff or were to its damage or injury. 
They should, therefore, be stricken. 

I think it is important on motions of 
this kind to consider the fact that the plain- 
tiff will seek an examination of the defend- 
ants before trial, as plaintiff is doing now. 
Upon such an examination under the Rules, 
it would be entitled to take depositions upon 
matters relevant to this issue. It might be 
contended that relevant subjects are those 
found in the allegations in the complaint. 


It seems proper to me, therefore, that where 
there are obviously allegations which come 
within the condemnation of Rule 12(f) they 
should be stricken. 

An order will, therefore, be made stricking 
out the allegations of the complaint alleged 
in paragraphs 15, 16, 17, 20, 23, 24, and 
subdivisions (c), (e), (f), (j), (ik), (m), (n), 
(s) and (t) of paragraph 25. 


Part III. 
[Motion for Bill of Particulars] 


_A more definite statement or bill of par- 
ticulars will not be granted under Rule 12(e) 
unless the allegations sought to be particu- 
larized are “not averred with sufficient defin- 
itness or particularity to enable” the defendants 

\Properly to prepare their responsive plead- 


: 
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ing. Some of the allegations sought to be 


particularized have, as stated above, been 


stricken out. 
The following particulars will be granted 
to the moving defendants: : 


1. As to paragraphs 21(e) and 25(d). 


state whether it is claimed the agreements 


therein alleged were oral or written or partly | 


one or the other, and the dates when made 


and the parties thereto so as to enable the. 


moving defendants to identify each thereof. 

2. As to paragraphs 14, 21 and 25 (b), 
(d), (g) and (h) specify the period of time 
during which each of the-@cts or activities 
alleged therein are claimed to have been 
performed by each moving defendant. 

3. Identify the persons or concerns re- 
ferred to in paragraph 21 (c) as any other 
independent; in 21 (d) as bogus or alleged 
independent companies; in 2l(e) as bogus 
independents; in 21(f) as purchasers; in 
21(g) as plaintiff’s customers; in 25(b) as 
another manufacturer of salesbooks and mani- 
fold books not a member of the illegal 
combine; and in 25 second paragraph (q) 
as other members. 

In other respects, the defendants’ motion 
for a bill of particulars is denied. 


[As to Plaintiff's Motion for an 
Examination before Trial] 


This motion of the plaintiff is denied at 


this time but without prejudice except as 
it may be necessary to be conducted in order 
that plaintiff may furnish the bill of particu- 
lars hereinbefore directed. A general ex- 
amination should not be indulged in before 
issue is joined as it cannot at this time be 
determined what particular matters will be 
at issue. After service of the answers by 
the respective defendants, plaintiff may have 
such an examination pursuant to Rule 26. 

It may be that plaintiff will desire to 
serve an amended complaint in which may 
be inserted the particulars directed to be 
given and in which there may be some 
changes necessary because of the stricking 
out of portions of the present complaint. If 
it so desires, it may have leave to serve 
such amended complaint within twenty days 
after the entry of the order upon this mo- 
tion. If an amended complaint is not served, 
the defendants shall have twenty days 
after the entry of the order in which to answer 
the present complaint. The bill of particu- 
lars ordered shall be served within twenty 
days after the entry of such order; or if 
an examination is conducted by the plaintiff 
for the purpose of preparing the bill of 
particulars, such bill shall be served within 
ten days after the termination of such ex- 
amination, which shall be conducted dili- 
gently and concluded promptly. 


[f 56,268] United States v. Columbia Gas & Electric Corporation, et al. 


In the District Court- of the United States for the District of Delaware. 


No. 1099. March 29, 1943. 


In Equity 


A consent decree entered in proceedings under the anti-trust laws, enjoining: inter- 
ference with the production, transportaticn, sale, or delivery of gas, and ordering the 
divestiture by one corporation of stock of another corporation, is modified, a transfer of 
certain stock is ordered, and provision is‘made for, the discharge of the trustee. 


For plaintiff: John S. L. Yost, Special Assistant to the Attorney General. 
For intervener, Missouri-Kansas Pipe Line Co.: Arthur G. Logan. 


For Columbia Oil & Gasoline Corporation: Daniel O. Hastings. 
& Electric Corporation: Clarence A. Southerland. For Panhandle 


Edward N. Goodwin. 


For Columbia Gas 
astern Pipe Line Co.: 


Decree entered by United States District Judge Kirkpatrick. 


Supplemental Consent Judgment 
The above-éntitled cause having come on 


_to be heard upon the joint motion of Colum- 


bia Oil & Gasoline Corporation and Colum- 
bia Gas & Electric Corporation filed March 
22, 1943, for an order authorizing withdrawal 
of certain prior joint motions filed herein 
and effecting certain modifications of the 
consent decree entered in this cause on Jan- 
uary 29, 1936; and the Court having heard 


the statements of counsel forthe respective 
parties, and being advised, it is hereby 

Ordered, adjudged and decreed as fol- 
lows: 


[Leave to Withdraw Motion Granted] 


1. The application of the defendants Co- 
lumbia Oil & Gasoline Corporation and 


-'Columbia Gas & Electric Corporation for 


leave to withdraw their supplemental joint 
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motion filed herein on June 30, 1941, be, and 
it hereby is, granted and the Clerk of this 
Court is hereby directed to enter said mo- 
tion “withdrawn”. 


[Panhandle Stock To Be Transferred] 


2. (2) Gano Dunn, the trustee appointed 
under Section III of the aforesaid consent 
decree be,.and he hereby is, authorized and 
directed, upon the written consent of Co- 


lumbia Oil & Gasoline Corporation, to trans- . 


fer to Phillips Petroleum Company the legal 
title, and the documentary evidence thereof, 


‘to the 404,326 shares of common stock of - 


Panhandle Eastern Pipe Line Company now 
held by him as such trustee and to receive 
and deliver to Columbia Oil & Gasoline Cor- 
poration the considerations to be received 
from Phillips Petroleum Company with re- 
spect to said shares under the plan submitted 
by Columbia Gas & Electric Corporation 
and Columbia Oil & Gasoline Corporation’ 
under Section 11(e) of the Public Utility 
Holding Company Act of 1935 approved by 
the Securities and Exchange Commission 


October 2, 1942. 


(b) Gano Dunn, trustee as aforesaid, be 
and he hereby is, authorized and directed, 
upon the written consent of Columbia Oil 
& Gasoline Corporation, to transfer to Pan- 


handle Eastern Pipe Line Company the legal © 


title, and the documentary evidence thereof, 
to the 10,000 shares of Class B preferred 
stock of Panhandle Eastern Pipe Line Com- 
pany which he now holds as trustee as afore- 
said and to receive and deliver to Columbia 
Oil & Gasoline Corporation the considera- 
tions to be received from Panhandle Eastern 
Pipe Line Company with respect to said 
shares under the plan submitted by Colum- 
bia Gas & Electric Corporation and Co- 
lumbia Oil & Gasoline Corporation under 
‘Section 11(e) of the Public Utility Holding 
Company Act of 1935 approved by-the Se- 
curities and Exchange Commission October 
2, 1942. 


[Trustee io Resign as Panhandle Director] 


(c) Simultaneously with the aforesaid 
transfer of shares of common stock of Pan- 
handle Eastern Pipe Line Company to Phil- 
lips Petroleum Company, Gano Dunn be, 
and he hereby is, authorized and directed, 
to deliver to Phillips Petroleum Company 
his resignation as a director of: Panhandle 
Eastern Pipe Line Company. 


[Trustee to Be Discharged] 


(d) Promptly after the consummation of 
the transactions authorized by subparagraphs 
(a), (b) and (c) hereof, the said Gano Dunn 
shall file herein a final report as trustee and, 
upon the approval of said report, the said 
Gano Dunn shall be discharged as such 
trustee. 


| 56,268 


[Compensation of Trustee] 

(e) Gano Dunn shall be entitled, in ac- 
cordance with the provisions of subdivision 
(d) of paragraph III of said consent decree 
as amended June 19, 1936, to compensation 
as trustee, accruing after January 29, 1943, 
to the date of the consummation of the 
‘transactions authorized by subparagraphs 
(a), (b) and (c) hereof, and to the payment 


‘of his expenses as trustee. 


[Motion Withdrawn] _ 
(f) Upon consummation of the transac-. 
tions set forth in subparagraphs (a), (b) 
and (c) above, the joint motion filed herein 


‘by Columbia Gas & Electric Corporation 


and Columbia Oil & Gasoline Corporation 
on June 20, 1939, as amended, shall be en-_ 
tered “withdrawn” by the Clerk of this 


Court. ; 
[Consent Decree Modtfied] 


3. Upon consummation of the transac- 
tions set forth in subparagraphs (a), (b) 
and (c) of paragraph 2 above, the consent 
decree entered herein on January 29, 1936, 
be, and it hereby is, modified as follows: 


(a) Section II of the said consent decree 
is amended to read as follows: 
That the defendants be, and they hereby are, 
perpetually enjoined from exercising, or at- 
tempting, individually or collectively, directly gr 
indirectly, tq exercise any dominion or control 
over Panhandle Eastern and from restraining, 
or interfering with the free and -independ2nt 
action.of said Panhandle Eastern in the produc- 
tion, transportation, sale or delivery of natural 
‘gas to any person, corporation, community or 
section of the United States; from holding, ac- 
quiring, voting or in any manner acting as the 
Owners, directly or indirectly of the whole or 
any part of the stock, or other share capital, or 
bonds of Panhandle Eastern or any other com- 
pany, corporation, association or organization 
owning a controlling amount ofits voting secu- 
rities; and from participating in any way, di- 
rectly or indirectly, or from exercising any 
control, direction, supervision, or influence, in 
the management, or control of Panhandle East- 
ern; PROVIDED, HOWEVER, that 


(i) nothing in the foregoing or other provision 
hereof shall be construed to prevent or restrain 
in any manner the free and independent action 
of the defendants in the production, transporta- 
tion, sale or delivery of gas in competition with 
Panhandle Eastern, or any other corporation, 
Association, partnership or person; 


(ii) the defendant Hillman may continue to 
own shares of stock which he may now hold in 
Missouri-Kansas Pipe Line Company and Pan- 
handle Eastern so long as the voting rights 
appurtenant thereto are exercised independently 
of the other defendants herein and not in a 
manner inconsistent with the purposes and pro- 
visions of this decree; and 


(iii) defendant Hillman may own or acquire 
qbligations without present or potential woting 
rights of Panhandle Eastern. 


(b) Section III of the said consent decree, 


F 
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with the exception of the provision that “the 


‘trustee shall not be personally responsible 


for mistakes in judgment or mistakes of law 
or fact in the execution of his duties here- 
under but only for lack of good faith,” is 
stricken therefrom and of no further force 
and effect. - 

(c) Section IV of the said consent decree 
is stricken therefrom and of no further force 
and effect. 


_ (d) Section V of the said consent decree 
is amended to read as follows: 

That jurisdiction of this cause and of the par- 
ties hereto is retained for the purpose of giving 
full effect to this decree and for the enforce- 
ment of strict compliance herewith and the 
punishment of evasions hereof, and for the fur- 
ther purpose of making such other and further 
orders and decrees or taking such other action 
as may from time to time be necessary to the 
carrying out hereof. 


[56,269] United States v. Standard Oil Company (New Jersey) et al. 
In the Djstrict Court of the United States for the District of New Jersey. Civil 


Action No. 2091. April 7, 1943. 


A consent decree entered in proceedings under the anti-trust laws is supplemented by 


providing that 


the compulsory licensing provisions of the decree apply to catalytic refining 


patents, although a reasonable royalty may be charged. 


For the United States: Assistant Attorney General Tom C. Clark, and Hubert A. 
Berman and Patrick A. Gibson, Special Assistants to the Attorney General. 


For the Alien Property Custodian: George A. McNulty. 


For Defendants: Lindabury, Depue & Faulks, Newark, N. J.; John W. Davis, Edward 
F. Johnson, Josiah Stryker, Theodore S. Kenyon, Edgar T. Baumgartner. 


Decree entered by Wittam F. Situ, United States District Judge. 


Supplemental Judgment 
The complainant, the United States ot 
America, having filed its Complaint herein 
on March 25, 1942, and the defendants hav- 
ing appeared and filed their answers to such 
Complaint denying the substantive allega- 


tions thereof; a Final Judgment having been. 


entered herein on March 25, 1942, upon the 
consent of all the parties herein; a question 
having arisen as to the application of said 
Final Judgment to defendants’ catalytic re- 
fining patents; and all the parties hereto by 
their attorneys herein having severally con- 


sented to the entry of this Supplemental . 


Judgment herein without trial or adjudica- 
tion of any issue of fact or law herein, and 
without admission by any 'party in respect 
to any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all the parties hereto, 
it is hereby— 

Ordered, adjudged and decreed as fol- 
lows: 

I, 


[Jurisdiction] 

That this Court has jurisdiction of the 
subject matter herein, of all the parties 
hereto, and over the questions arising before 
it on the Final Judgment entered herein re- 
serving jurisdiction to this Court for con- 
struction, modification, and enforcement of 
said Final Judgment. 


Li 
[Defimtions] 
(a) All terms used in this Supplemental 


Judgment and-defined in said Final Judg- 
ment shall have the same meaning given 
them by their definitions therein, and for the 
purposes hereof the word “decree” where 
used as the final word in the definition of 
“Patents” in Paragraph II of said Final 
Judgment shall be construed to include this 
Supplemental Judgment. 

(b) “Defendants’ catalytic refining pat- 
ents”, for the purposes of this Supplemental 
Judgment, mean all “patents”, as defined in 
Paragraph II of said Final Judgment, which 
are useful in catalytic refining, and also all 


- “patents” as so defined and as to which any 


grant of any rights or licenses by any of 
the defendants was provided for in or would, 
at that time or thereafter, have arisen upon 
the terms of the C. R. A. Memorandum 
dated July 9, 1940, referred to in Paragraphs 
II and V(4) of the said Final Judgment and 
attached thereto as Exhibit R. 

(c) The term “catalytic refining” shall 
mean a process operated primarily to pro- 
duce motor or other liquid fuels, naphthas 
or other normal petroleum products and by- 
products wherein (1) a solid catalyst is pres- 
ent in the reaction zone for the specific 
purpose of effecting-or influencing the reac- 
tion and whereby there is produced a result 
as to yield, character of product or speed of 
reaction different to a definitely determin-: 
able degree from the result which would be 
produced with the same starting materials 
under conditions otherwise the same but in 
the absence of such catalyst, and (2) mate- 
rials consisting essentially of petroleum-type 
hydrocarbons, natural or synthetic, which 
are liquid at normal or a higher temperature 
and normal pressure are subjected to a tem- 


| 56,269 


934 


Court Decisions 


U.S. v. Standard Oil Co, (N. J.) et al. 


perature in excess of 500 degrees Fahren- 
heit, in the presence or absence of added 
hydrogen, to effect conversion of a substan- 
tial part of the hydrocarbon molecules to 
hydrocarbon molecules containing a smaller 
number of carbon or hydrogen atoms or to 
effect molecular rearrangement to a sub- 
stantial degree without substantial change 
in molecular weight, but shall not include 
any process which is carried out in the pres- 
ence of added hydrogen so as to secure 
definitely determinable hydrogenation as 
evidenced bv a net consumption of hydrogen 
in the reaction zone. For the purposes of 
the foregoing, there shall not be deemed to 
be such a net consumption of hydrogen in 
the reaction zone if there is either an ap- 
parent balance between the consumption and 
production of free hydrogen within such re- 
action zone or if there is a net production 
of free hydrogen within such reaction zone. 
The free hydrogen introduced into such 
reaction zone may have been produced in 
the same reaction zone and purified or not 
purified before being returned thereto, or 


may have been obtained in some other way.. 


WBE 


[Defendants to Issue Patent Licenses on 
Request] 


The defendants, their directors, officers, 
agents, employees, successors, and subsidi- 
aries, and all persons acting under, through, 
or for any of them, be and they hereby are 
individually ordered, directed, and required 
to issue licenses or sublicenses either directly 
or through any licensing agency selected by 
them, and to furnish know-how therewith, 
or to direct and compel their licensing 
agency so to do, upon request of any person 


or corporation, under defendants’ catalytic 


refining patents as follows: 


(a) Such licensing shall, as to all patents 

described under this sub-paragraph (a), be 
required under all the provisions of said 
Final Judgment upon the same basis as is 
therein provided for hydrogenation patents, 
but subject to the provisions of Paragraphs 
IV and V hereof, and such licensing shall 
be required upon no other basis. The pat- 
ents here referred to are: 
* (1) Such of defendants’ catalytic refining pat- 
ents as are incapable of use in the fields of the 
products or processes specifically named in 
Paragraph IV(5) of said Final Judgment, and 
as to which none of the defendants has assumed 
any commitment to I. G. other than such com- 
mitment, if any, as was provided for in or 
would have arisen upon the terms of the C. R. 
A. memoranda attached to the said Final Judg- 
ment as Exhibits N, O, P, Q, R and S or the 
negotiation thereof or acts pursuant thereto 
(herein referred to as a ‘‘C. R.. A. commit- 
ment’’). 


(b) Such licensing shall, as to all patents 
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described under this sub-paragraph (b), be 
required under all the provisions of said 
Final Judgment applicable thereto, and with- 
out modification by any of the provisions of 
Paragraphs IV and V hereof. The patents 
here referred to are: ; 

(1) Such of defendants’ catalytic refining pat- 
ents as are principally useful in the fields of 
any of the products or processes specifically 
named in paragraph IV(5) of said Final Judg- 
ment. 

(2) Such of defendants’ catalytic refining pat- 
ents, whether capable or incapable of use in the 


‘fields of any of said products or processes, as 


to which any of the defendants has assumed 
any commitment to I. G. other than a “‘C. R. A. 
commitment’’. - 


(c) Such licensing shall, as to all patents 
described under this sub-paragraph (c), be 
required for use in the fields of any of the 
products or processes specifically named in 
Paragraph IV(5) of said Final Judgment 
under all the terms and conditions of said 
Final Judgment applicable to patents so 
useful, but, if the applicant for a license 
wishes to use such patents for other pur- 
poses, defendants, or their licensing agency, 
shall be required to license such patents 
under all the provisions of said Final Judg- 
ment upon the same basis as is therein pro- 
vided for hydrogenation patents but subject 
to the provisions of Paragraphs IV and V 
hereof, and such licensing shall be required 
upon no other basis. The patents here re- 
ferred to, are: 

(1) Such of defendants’ catalytic refining pat- 
ents as are capable of use in the flelds of any 
of the products or processes specifically named 
in Paragraph IV(5) of said Final Judgment, but 
principally useful in fields other than said spe- 


-Cifically named fields, and as to which none of 


the defendants has assumed any commitment to 
I. G. other than a ‘‘C. R. A. commitment’’. 


IV. 
[Cross-Licenses] 


In those cases in which the licensing of 
defendants’ catalytic refining patents is sub- 
ject to the provisions of Paragraphs IV and 
V hereof, defendants, in the instances here- 
inbelow specified, may require as a condition 
of the grant that the licensee grant to the 
licensor a cross-license, as hereinafter pro- 
vided, of operating rights (without right to 
sub-license) under the licensee’s United 
States patents issued prior to March. 25, 
1942, or subsequent thereto either on appli- 
cations filed theretofore or on applications 
based upon foreign patents applied for there- 
tofore. Defendants in such instances may 
also require a reciprocal grant to them by 
any such licensee of such licensee’s know- 
how, in the same field or fields as that in 
which the defendants are required to fur- 
nish know-how with such license. The de- 
fendants may require that the cross-license 
be drawn in the same terms (except as to 
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royalties) as the license requested by the 
licensee and required hereunder. The said 
cross-license shall run to the benefit of de- 
fendants and to all their subsidiaries whose 
patents are or have become, to the same 
extent as defendants’ catalytic refining pat- 
ents, subject to the grant to the licensee 
under the requirements hereof. .The in- 
stances in which defendants shall not be re- 
quired to grant licenses without the aforesaid 
cross grants of licenses and know-how are 
the following: 

_(a) In case the Petroleum Coordinator for 
War, or any national agency-~-of similar char- 
acter, shall certify to the Attorney General, dur- 
ing the emergency period, or in case this Court 
shall, during such period, determine that such 
cross grant is required by the public interest in 
furtherance of the war effort. The cross grant 
in such case shall be under such of the licen- 
see’s catalytic refining patents as may be detér- 
mined by the Court or such agency, as the case 
may be. 

(b) In the case of any license under the re- 
quirements of this Supplemental Judgment to 
any party to the aforesaid C. R. A. memoran- 
dum of July 9, 1940, or any company within the 
groups of companies as therein defined. The 
cross grant in such case shall be under such or 
all of the licensee’s catalytic refining patents 
as the defendants may elect. 

(c) In case a license under the requirements 
of this Supplemental Judgment without such a 
cross grant would place defendants at a com- 
petitive disadvantage with the applicant for 
such license. If such competitive disadvantage 
arises from the licensee’s use of, or possession 
of operating rights under, catalytic refining pat- 
ents that the licensee cannot license or sub- 
license, defendants shall not be required to 
grant the license applied for until the party 
controlling such patents grants to defendants a 
cross-grant thereunder. The cross grant in 
such case shall be under such of the catalytic 
refining patents, owned or operated under by 
the licensee, as give rise to the said competitive 
disadvantage. 

Vi 


[Royalty Rates] 


In those cases in which the licensing of 
defendants’ catalytic refining patents is sub- 
ject to the provisions of Paragraphs IV and 
V hereof, defendants shall be entitled to 
charge reasonable royalty rates under said 
licenses. In case any cross-license is granted 
in accordance with Paragraph IV hereof, 
the grantor of such cross-license shall be 
entitled to charge reasonable royalty rates 
under said cross-license based on the rela- 
tive value of the-cross-license as compared 


with the value of the license. 


Vi, 


[Settlement of Application of Decree to 
Catalytic Refining Patents] 


This Supplemental Judgment is a full 
settlement of the question as to the applica- 
tion of the said Final Judgment to defend- 
ants’ catalytic refining patents by virtue of 
a “C. R. A. commitment”. 


VII. 
[Previous Judgment Applicable] 
The provisions of Paragraphs X and XI 


of the said Final Judgment shall be fully 
applicable to this Supplemental Judgment. 


VIII. 
[Previous Judgment in Full Force] 


With only such additions and exceptions 
as are herein expressly set forth, said Final 
Judgment shall remain in full force and 
effect. 

IX. 


[Consent of Alien Property Custodian] 


The Alien Property Custodian, having en- 
tered a formal appearance in this proceeding 
and having become a party herein, hereby 


‘consents to the-entry of this Supplemental 


Judgment and agrees to be bound by the 
provisions thereof. Pursuant to such con- 
sent and this agreement to be bound, the 
Alien Property Custodian further agrees to 
execute such further transfers of property 
to S. I. G. or Jasco as may be necessary to 


‘carry out the provisions of the Supple- 


mental Judgment, including the provisions 
of the Supplemental Judgment limiting or 
prohibiting royalties under those patents 
and providing for compulsory licensing under 
them. The consent of the Alien Property 
Custodian to the entry of this Supplemental 
Judgment and this agreement to be bound, 
however, shall not affect such further rights 
of the Alien Property Custodian to any 
property or the proceeds thereof, or rights 
therein, as may remain unaffected by the 
terms of this Supplemental Judgment, and 
all such right, title and interest of the Alien 
Property Custodian in any property or the 
proceeds thereof as between the Alien Prop- 
erty Custodian and any of the defendants is 
hereby expressly reserved... 
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[56,270] Mathews Conveyer Company v. Palmer-Bee Company. 


United States Circuit Court of Appeals, Sixth Circuit. 


April 9, 1943. 


No. 9218. Decided and filed 


Appeal from the District Court of the United States for the Eastern District of Michi- 


gan, Southern Division. 


A-sales or agency contract between a manufacturer and a dealer of industrial ma- 
chinery, providing that the dealer would not sell any make of gravity conveyer other than 
the* manufactured by the plaintiff manufacturer, 1s in violation of a Michigan statute 


prohibiting contracts in restraint of trade in the sale of machinery, tools, etc. 


Where an 


agreement, made in one state, violates the public policy of another state in which the 
action is brought, it will not be enforced either by the courts of the forum or by federal 


courts sitting therein. 


A contract is proved to be in violation of Section 3 of the Clayton Anti-Trust Act, 
prohibiting exclusive dealing, only when there is proof that the effect of the contract is 
that it may substantially lessen competition or create a monopoly. 


For appellant: Harold Olsen, Chicago, Ill. (Whittemore, Hulbert & Belknap, and 
C. B. Zewadski, Detroit, Michigan, with him on the brief). 


For appellee: I. Joseph Farley, Detroit, Michigan (Donald N. Sweeny, Detroit, Michi- 


gan, with him on the brief). 


Before Hicks, StmMons, and MCcALLIisTER, Circuit Judges. 


[Facts of Case] 


MCALLISTER, Circuit Judge: The Mathews 
Conveyer Company brought suit against the 
Palmer-Bee Company, claiming breach of an 
agency agreement and asking for an ac- 
counting from its alleged agent. The com- 
plaint further charged that the Palmer-Bee 
Company was guilty of unfair competition, 
infringement of copyright, and patent in- 
fringement, for which the conveyer com- 


pany asked damages and injunctive relief. 


For convenience and clarity, the parties will 
be hereinafter referred to as plaintiff and 
defendant, the capacities in which they ap- 
peared on the trial of the case. The district 
court dismissed the complaint, holding that 
the agreement in question was one of sale 
rather than agency, and that the plaintiff 
was not entitled to an accounting; that de- 
fendant was not guilty of unfair competition 
or infringement of copyright; and that the 
patents sued upon were void. 


Plaintiff is a manufacturer of industrial 
machinery and equipment, one of its prin- 
cipal products being conveyer machinery 
for industrial plants. Defendant is, likewise, 
a manufacturer, and an erector of like prod- 
ucts. The agency action arises out of a 
sale and installation of such machinery, re- 
ferred to by the parties as the “Chevrolet sale.” 
Plaintiff contends that defendant breached 
its agency agreement by installing its own 
machinery in this transaction; that defendant 
was bound to use its best efforts to promote 
the sale of plaintiff’s product and not to sell 
any other kind of gravity conveyer machinery ; 
and that it is entitled to an accounting for 
the profits which it would have secured if 
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its own machinery had been installed instead 
of that of defendant. 

The alleged agreement of agency upon 
which plaintiff relies is in the form of a 
letter written by the president of defendant 
company to plaintiff, confirming prior oral 
conversations on the matter.: Inasmuch as 
the determination of this issue depends to a 
large extent upon the terms of the agree- 
ment, it is necessary to recite the substance 
of the stipulations therein contained. The 
letter set forth that it was the understanding 
of the parties that defendant was appointed 
the exclusive sales agent, and representative 
of the plaintiff for the state of Michigan; 
and that plaintiff would furnish defendant 
with catalogues and printed matter, which 
were to bear the impress of the defendant, 
to assist in the promotion of sales, would 
furnish engineering data sheets and engi- 
neering assistance, and would refer all in- 
quiries from the Michigan territory to 
defendant. It was further stated that sale 
of plaintiff's products to defendant would 
be at prices subject to changes of market 
conditions, but at. no time would exceed 
the lowest net cost to any other of plaintiff's 
agents; and it was required that defendant 
devote its best efforts to the sale of plain- 
tiff’s products, keeping plaintiff fully advised 
as to the progress of the sales depart- 
ment on the more important prospects, and 
rendering plaintiff, if desired, monthly state- 
ments of sales, giving names of purchasers, 
locations, and list of materials purchased. 
Defendant also agreed not to sell any other 
make of gravity conveyer. Prices to defend- 
ant were to be subject to market conditions, 
and terms of payment, 30 days net, 2% cash 
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discount, payable the 10th of the month 
following purchase. It was also stated that 
the agreement could be canceled by either 
party on 60 days’ notice in writing. 

While the foregoing constitutes the writ- 
ten agreement under which the parties pro- 
ceeded, the evidence of their dealings disclosed 
additional understandings; and the parties 
have assumed that their further agreements 
and conduct thereunder are to be considered 
as part of their contract. It appears, then, 
that during the course of their dealings, de- 
fendant received from plaintiff a commission 
on sales made of plaintiffs products and 
sold the products at prices established by 
the plaintiff, departing from them only upon 
plaintiff's approval and at defendant’s re- 
quest. Defendant was permitted to grant 
a discount to customers not exceeding 10% 
off plaintiff’s list price; and whenever it was 
necessary to grant a larger discount in order 
to secure the business, defendant’s commis- 
sion was reduced. The defendant dealt 
directly with its own customers in securing 
orders and in delivering and installing the 
products of the plaintiff. It purchased the 
products outright from the plaintiff and paid 
the plaintiff directly for them. Further- 
more, defendant billed customers directly 
in its own name, assumed credit risks for 
the goods, and obtained full title to the 
goods by purchase from the plaintiff, ex- 
ercising complete control therein, including 
all liability incidental to the installation and 
erection thereof. The name of the plaintiff 
appeared in the Detroit telephone directory. 
under the same address and with the same 
telephone number as defendant’s, and in- 
quiries from the public, made direct to plain- 


tiff, were referred to defendant. Defendant | 


kept no stock of plaintiff’s product in the 
state of Michigan and ail goods sold to de- 
fendant were manufactured by plaintiff and 
loaded upon cars f. o. b. plaintiff’s plant in 
Pennsylvania. 


[Agency Agreement] 


Whether the agreement between the par- 
ties and their subsequent understandings and 
dealings constitute a contract of agency, or 
sale, is the issue to be determined on this 
phase of the case. 

At the outset, it may be remarked that the 
word “agency” is frequently used to indicate 
that a dealer has the exclusive right to sell 
a specified article in certain territory; but 
such dealer does not thereby represent the 
manufacturer as agent in the sense in which 
that relation is understood in the law of 
principal and agent, but simply buys from 
the manufacturer in the regular course of 
trade and sells the article to the public. 
Such a transaction is a sale rather than an 
agency. See Poirier Mfg. Co. v. Kitts, 18 


N. D. 556 (120 N. W. 558). In W. T. 
Rawleigh Co. v. Trerice et al., 224 Mich. 420 
(195 N. W. 79), where a contract provided 
that a defendant in Michigan purchase goods 
from a foreign corporation f. o. b. in Illinois, 
and that he give his entire time to the sale 
of such products in Michigan, make a de- 
tailed weekly renort to plaintiff, and sell 
only in a certain locality. determined by 
plaintiff, it was held that the contract was 
one of sale, the court observing that the 
business so conducted was the defendant’s 
business and not that of plaintiff. 


[Similar Cases] 


To establish its claim that the contract 
was one of agency, plaintiff relies on Willcox 
& Gibbs Sewing Machine Co. v. Ewing, 141 
U. S. 627; and to sustain the contrary view, 
defendant relies on Standard Fashion Co. v. 
Magrane-Houston Co., 258 U. S. 346. Oddly 
enough, counsel for neither party attempts 
to distinguish or even comment upon the 
authority cited by the other. But the de- 
termination of this controversy requires 
some discussion of both of. the cited cases. 


In Willcox & Gibbs Sewing Machine Co. v. 
Ewing, supra, defendant company had ap- 
pointed plaintiff as its “exclusive verdor” 
in a defined territory, and had agreed to sell 
him its machines at a large discount from its 
retail New York prices. It further agreed 
that it would not knowingly supply its goods 
at a discount to go within the territory. 
The plaintiff accepted the appointment and 
agreed to pay for the machines at the dis- 
count rate; not to sell them below the retail 
rate; and not to solicit orders in the terri- 
tory of other agents. It was further agreed 
that plaintiff’s time, attention, and abilities 
“must primarily be devoted to the ‘forward- 
ing of the interests” of defendant, and that 
the “appointment or agency” was not sale- 
able or transferable by plaintiff without 
defendant’s consent. When defendant dis- 
charged plaintiff and terminated the con- 
tract, plaintiff sued for breach of a sales 
agreement. The court held that the contract 
was one of agency and that, inasmuch as 
plaintiff had the right to terminate it on 
reasonable notice, the defendant had the 
same right in default of stipulations to th 
contrary. 

In its holding the court stated that plain- 
tiff was “none the less an agent because 
of his appointment as ‘exclusive vendor’... 
or because of the peculiar privileges granted 
to or the peculiar restrictions imposed upon 
him,” and emphasized that he was prohibited 
from soliciting trade from the territory of 
“other agents”; that he had agreed to bind 
“all sub-vendors or agents” to sustain the 
established retail prices of the company; 
and that there were provisions of restric- 
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tions upon the sale of his “appointment or 
agency.” “The agreement constituted him 
the sole agent of the company for the sale 
of its machines within a certain territory. 
It is true that the machines he-undertook 
to sell were to be purchased by him from 
the company at a large discount. But he 
could not sell them by retail below the 
regular retail prices. This arrangement was 
the mode adopted to protect the company’s 
interestg, and to secure the plaintiff such 
compensation for his services as would in- 
duce him to devote his time, attention and 
abilities to the company’s interests. He was 
still a mere agent to sell such machines as 
as might be delivered to him under the 
contract.” (pp. 636-7.) 

The court, in its determination of the 
‘case, did not remark upon the fact that the 
‘contract in question was preceded by another 
contract, which recited that the company’s 
-agency had been conducted by plaintiff, 
and that 4 settlement of accounts had been 
made, whereby the assets of the agency 
had been transferred to him—although the 
court recited these and following circum- 
stances in its statement of facts preceding 
its opinion. In such prior contract, plaintiff 
had agreed to continue thé business then 
established “and, in good faith, to. devote 
his entire time and energy to its advance- 
ment and improvement, and to the increase 
of the sale of the machines, as fully and 
energetically as he had done the previous 
year; and so long as he faithfully did so and 
in good faith kept at least the sum of $25,000 
actively employed therein, the company 
‘agreed to continue, and in equal good faith, 
carry out all the provisions’ of the agree- 
ment.” (p. 628.) In this prior contract, the 
company also agreed to convey to plaintiff 
the lease of the property in which the busi- 
ness was then carried on, to be used for the 
purposes stated in that contract; and ‘that 
‘the agency, or, in other words, the interest 
in the Wilcox and Gibbs sewing machine 
business’ conveyed to” defendant, was not 
to be sold or assigned by him without the 
company’s consent. (p. 629.) 

Whether the foregoing provisions, all of 
which were recited in the court’s statement 
of facts, were of weight in its determination 
that the contract was one of agency, must 
be left to surmise; but it may be reasonable 
to suppose that, in arriving at its conclusion, 
their consideration, though unexpressed, .was 
implicit in its decision. It may be remarked 
that in the First Circuit, Judge Anderson, 
in a dissenting opinion, observed, in support 
of his view, that the relations between the 
parties in the case then before the court, 
“were more like those frequently (perhaps 
maccurately) described as the relations of 
principal and agent rather than those of 
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vendor and vendee,”—and cited the Willcox 
case. G. Angelo & Co. v. Commissioner of 
Internal Revenue, 36 Fed. (2d) 193. That 
the contract in the Wilcox case differs in 
certain particulars, perhaps important, from 
the contract in the instant case, appears from 
the fact that there the alleged agent pur- 
chased an agency from the company and 
agreed, in the first contract, to devote his 
entire time to its business, and in the sub- 
sequent agreement, to devote his attention 
and abilities primarily to the forwarding of 
the interests of the company. Whether 
these considerations are of importance, it 
appears that subsequent adjudications are 
applicable in the determination of the issue 
here raised. 


We come, then, to the principal authority 
on which defendant relies in its contention 
that the contract was one of sale; and dis- 
cussion of the three opinions—in the District 
Court, Circuit Court of Appeals, and the 
Supreme Court—seems merited. In Stand- 
ard Fashion Co. v. Magrane-Houston Co., 
254 Fed. 493 (D. C. Mass.), plaintiff brought 
a bill against defendant, setting forth that 
by virtue of an agency agreement, defend- 
ant was bound to sell only plaintiff’s pat- 
terns; that defendant was guilty of violation 
of the contract in selling patterns of other 
companies; and that plaintiff was entitled 
to an injunction to restrain such sales. De- 
fendant answered that the contract in ques- 
tion was one of sale and that because of 
covenants providing that it could not sell 
or permit to be sold on its premises any 
other pattern, the asreement was in viola- 
tion of the Clayton Act. (Title 15, Sec. 14, 
USC ras): : 

According to the terms of the contract, 
plaintiff agreed to grant an agency for the 
sale of patterns to defendant and agreed to 
sell the patterns at a discount of 50% from 
retail prices, f. 0. b. New York, together 


’ with advertising matter, on specified condi- 


tions and prices. Furthermore, plaintiff al- 
lowed defendant to return discarded patterns, 
on certain conditions, for other patterns, 
provided such patterns had been purchased 
directly from plaintiff. The defendant agreed 
to purchase a certain number of fashion 
sheets and catalogues; to pay transportation 
charges; to buy and keep on hand, $1000 in 
value of patterns, at net invoice prices; and 
to pay plaintiff, for the first order, $500, 
30 days after shipment. Defendant also 
stipulated not to sell or pérmit to be sold 
on its premises. during the term of the 
contract, any ‘other make of pattern, and 
not to sell the patterns except at label 
prices. 

In determining whether the contract cre- 
ated an agency, or resulted in a sale, the 
court referred to the renorts of the Judiciary 
Committees of the House of Representatives 
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and the Senate, accompanying the Clayton Act, 
which stated that the Act did not prohibit 
or forbid exclusive agencies, “but on the 
contrary it in no way whatsoever relates 
to agencies, properly so termed.” The court 
held that the contract did not establish an 
agency “ ‘properly so termed,’ although it 
is made to assume this aspect in some of its 
features,”—but that it was a contract for 
sale, and in passing upon the question said: 
“Counsel for the plaintiff relies upon Willcox 
& Gibbs Co. v. Ewing, 141 U. S. 627, 12 Sup. 
Ct. 94, 35 L. Ed. 882, as decisive of the 
question whether the contract was one of 
agency or one for sale; but admitting under 
the authority of this case that the defendant 
was created an agent for certain purposes, 
it is also nevertheless true that the contract 
contained an agreement for an absolute sale 
of patterns and the plaintiff’s publications 
to the defendant as its agent.” 

On appeal [259 Fed. 793 (C. C. A. 1)], 
the Circuit Court of Appeals affirmed the 
holding of the district court on this point, 
in the following language: 

“We also agree with the District Court that 
the contract does not establish an agency ‘prop- 
erly so termed,’ but that it is a contract for 
sale. The case is easily distinguishable in this 
regard from Willcox & Gibbs Co. v. Hwing, 141 
U. S. 627, 12 Sup. Ct. 94, 35 L. Ed. 882. Full 
title passed from the plaintiff to the defendant. 
The defendant was selling its own goods to its 
own customers; it was not, under delegated au- 
thority, selling plaintiff’s goods to the plaintiff's 
customers. 


“An agency is not created simply by calling a 
contract for sales an agency contract. 
‘“‘We may test the question whether the de- 


fendant was the plaintiff's agent engaged in. 


selling the plaintiff’s goods, or a vendee selling 
its own goods, by querying whether the plaintiff 
could be held liable in tort for the defendant’s 
material and false misrepresentations made to a 
customer—such misrepresentations, for instance, 
as that patterns sold embodies the latest Paris 
fashion when in fact they were obsolete. Ob- 
viously, if the defendant was the plaintiff's 
agent, its misrepresentations, made in the 
course of the business of the agency, would bind 
the plaintiff. We think the plaintiff would be 
surprised to find this or any other court holding 
it responsible for such tortious conduct of the 
defendant with relation to the sale of these 


patterns.”’ 


On appeal to the Supreme Court, it was 
held that the contract was one of sale and, 
in determining this issue, the court said: 


“Tt is insisted by the petitioner that the con- 
tract is not one of sale, but is one of agency 
or joint venture, but an analysis of the contract 
shows that a sale was in fact intended and 
made... . : 

“Fyll title and dominion passed to the buyer. 
While this contract is denominated one of 
agency, it is perfectly apparent that it is one 
of sale.’ (Standard Fashion Company v. Ma- 
grane-Houston Company, 258 U. S. 346, 354.) 


In the foregoing case we have, then, a 
contract similar in many important respects 
to the agreement in the present controversy. 
Both contracts referred, in their terms, to 
the relation between the parties as one of 
agency; both provided that the alleged 
agent would sell plaintiff’s products only, 
and would not sell them below a stated 
price. In each contract it was agreed that 
the alleged agent would purchase the products 
outright from the plaintiff; and no condition 
was to be performed by the defendant be- 
fore title to the property so purchased would 
vest init. On the trial of the cited case, and 
on the trial of the instant case, plaintiffs 
claimed that the contracts were agency con- 
tracts; and the defenses were that they were 
agreements of sale. In one the plaintiff 
asked for an injunction; in the other, plain- 
tiff asked for an accounting. The trial 
courts held that the agreements were not 
those of agency, but of sale; and although 
there was an aspect of agency in both agree- 
ments, the sales nature of the contract was 
controlling—in the cited case, to bring it 
within the provisions of the Clayton Act, 
prohibiting price fixing and agreements of 
purchasers not to deal in goods of competi- 
tors under given circumstances—and in the 
instant case, to deny an agency accounting. 

To like effect is the decision in the case 
of Standard Fashion Co. v. Cummings, 187 
Mich. 196 (153 N. W. 814), referred to by 
the trial court in its findings, where the Su- 
preme Court of Michigan had occasion to 
pass upon the same contract as that involved 
in the Magrane-Houston case, supra. Plaintiff 
had sued in assumpsit for a balance due on 
the goods sold. Defendant contended that 
the transaction was not a sale but an agency’ 
agreement; and that, therefore, plaintiff had 
been carrying on intrastate business in viola- 
tion of the state statute requiring a foreign 
corporation so engaged to file its articles of 
association in the office of the Secretary of 
State under penalty providing that, other- 
wise, it could not maintain any action in 
the state under any contract made by it. 
The court held that while the agreement 
purported to be an appointment of an agent, 
nevertheless, the transaction under the con- 
tract amounted to a sale; that “when these 
articles of merchandise were delivered to 
Cummings they became his property, and 
the sales were made on his own account and 
not on account of the plaintiff.”” While the 
adjudications of federal courts control on 
the question of what is interstate commerce, 
necessarily including the determination of 
what constitutes “doing business” in.a state, 
the above Michigan authority is in apposi- 
tion with the federal cases heretofore 
discussed. 

With regard to the case of Philips et al. v. 
United States, 59 Fed. (2d) 881 (D. C. App.). 
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relied upon by plaintiff, it appears that there 
defendants -entered into a contract for the 
purpose of disposing of lumber for the Gov- 
ernment. The court found that although the 
contract was called a sale, the purchasers 
did not really buy for their account; and 
that there was no intention to vest them 
with any title or ownership, but merely to 
clothe them with the authority of an agent, 
subject to account. Under these circum- 
stances, the authority is obviously inappli- 
cable to the case before us. 


[Contract Held Sale, Not Agency] 


From a consideration of the evidence and 
a review of the foregoing cases, we arrive 
at the conclusion that the contract was one 
of sale and not of agency. The products 
were brought outright from plaintiff by 
defendant. The latter dealt directly with 
its own customers in securing orders, and 
in delivering and installing the equipment. 
It billed such customers in its own name, 
assumed all credit risks for payment, and, 
having obtained full title to the goods, exer- 
cised complete controf over them, including 
installation and erection, as well as assum- 
ing all liability incidental thereto. It en- 
gaged on its own behalf in procuring 
business for plaintiff’s products and “carried 
on its own business for itself, and not for 
plaintiff. : 

While the agreement that defendant was 
to devote its best efforts to the sale of plain- 
tiff’s products may seem like an obligation 
of agency, there is no reason why a manu- 
facturer may not require of all persons to 
whom it sells its goods, to do all that they 
lawfully can to make sales, to promote its 
interests. This does not necessarily show 
a relationship of agencv; nor is the fact that 
the parties made use of the word “commis- 
sions” controlling. For this was merely a 
way of adding a profit to the buyer, who 
sold to the public, and was an added in- 
centive for defendant to sell more of plain- 
tiff's products. See G. Angelo & Co. wv. 
Commissioner of Internal Revenue, 36 Fed. 
(2d)s 193) (GCG SA) Se aeBa WVicMaster: 
Inc. v: Chevrolet Motor Co., 3 Fed. (2d) 469 
(D. C. S. C.). Whatever control may be said 
to have been exercised by plaintiff over 
defendant, is not here decisive on the issue 
of the agency. One may submit to a degree 
of control by another without being his 
agent; and one may control the conduct of 
another without being a principal, and with- 
out giving to the other authority to bind 
him. In this case, it-can be said that plain- 
tiff desired to sell its products in such a 
manner that its interests might be promoted, 
and required as part of the price in the 
making of the contract, that defendant, to 
whom it sold, should submit to certain re- 
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strictions. Defendant was anxious to pur- 
chase plaintiff's product, and in order to 
purchase was willing to submit to the re- 
quired conditions and restrictions. 

Plaintiff claims that defendant secured the 
Chevrolet order through plaintiff's notifica- 
tion, and that it betrayed a trust, in using 
its Own equipment in carrying out the con-. 
tract. It appears, however, that plaintiff 
sold its products in the territory exclusively 
assigned to defendant, to others, during the 
term. of the contract’s existence. Whatever 
the facts with regard to these matters, they 
do not here affect decision of the legal ques- 
tion involved. 

The contract was a sales contract, and not 
an agreement of agency. 


[Carrying on of Business in Michigan without 
Certicate of Authority] 


But were we to conclude the contrary 
and hold that the relation between the par- 
ties was that of principal and agent, it would 
seem of no avail to plaintiff. If we put 
aside the controlling sales nature of the 
contract, and confine our discussion merely 
to the question of agency, we would, never- 
theless, be obliged to hold that, considering 
defendant as an agent, such an agency would: 
constitute the carrying on of plaintiff's 
business in the state of Michigan. Defend- 
ant was not merely a solicitor of sales. It 
performed extensive and necessary engineer- 
ing services required by huge enterprises in 
order to enable it to submit proposals upon 
their work; it executed contracts on suc- 
cessful bids; it specified and ordered the 
manufacture of material to be furnished; it 
entered upon and performed the work of 
installing such factory equipment secured 
from the manufacturer; it carried on all of 
the negotiations with reference to such in- 
stallation, and completion of the project, 
and made collection of the contract price. 
If it could be said to represent the plaintiff, 
it did everything in the State of Michigan 
that the foreign corporation could have done 
here in carrying on its business—except the 
manufacture of material—and it is inconceiy- 
able that plaintiff could have done more. 
We are of the opinion that all of these ex- 
tensive activities, if carried on by an agent 
for a foreign corporation, would result in 
the doing of business by such corporation, 
through its agent. : 

Assuming that defendant was acting as 
plaintiff’s agent in the conduct of its busi- 
ness in the State of Michigan, the carrying 
on of such business would be unlawful with- 
out compliance with the provisions of the 
Michigan statutes requiring that foreign cor- 
porations file their articles of association 
with the Secretary of State and procure a 
certificate of authority to do business in the 
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state; and in default thereof, no such cor- 
poration can maintain an action on contract 
in the courts of that state. Act 327 of 1931, 
Secs. 94-97; Sec. 14027, Comp. Laws of Mich. 
1929. See also, Watkins v. Donnell, 192 Mo. 
App. 640 (179 S. W. 980). “ 


[Michigan Statute Prohibiting Restraint 
of Trade] 


But plaintiff contends that defendant was 
its agent for certain purposes only; and that 
this agency was of such a-+Hmited character 
that it did not constitute the carrying on of 
intrastate business by plaintiff through such 
agent. It, therefore, is urged that plain- 
tiff is entitled to an accounting from the 
defendant agent and is not barred from 
maintenance of its action on the grounds of 
failure to comply with-statutes regulating 
foreign corporations doing intrastate busi- 
ness in another state. In this argument, 
plaintiff relies on adjudications holding that 
a contract may be one of double aspect, 
contemplating purchases and sales, and also 
creating the relation of principal and agent. 
Champion Spark Plug Co. v. Automobile Sun- 
dnes..Co.,. 273 Fed. 74. (C. C. A. 2): see 
also, Bendix Home Appliances, Inc. v. Radio 
Accessories Co., 129 Fed. (2d) 177 (C. C. A. 
8). But if it be assumed that defendant was 
an agent only for certain limited purposes— 
contrary to the opinion we have hereto- 
fore expressed, both as to the aspect of sales 
and that of agency—even that fact would 
not entitle plaintiff to an accounting in this 
case, for the reason that the aspect of the 
agreement relating to sales controls—as in 


the Magrane-Houston case, supra,—and vitates , 


the contract on grounds of public policy. 
This results from the provisions of Michigan 
statutes declaring illegal certain contracts in 
restraint of trade. 

Under Secs. 16661-16662 of the Compiled 
Laws of Michigan, 1929, all contracts and 
agreements made or entered into, the pur- 
pose or intent of which is to restrict, limit, 
control, or regulate the sale of any article 
of machinery, tools, implements, vehicles, or 
appliances designed to be used in any branch 
of productive industry, or to enhance or 
control or regulate the price thereof, or in 
any manner to restrict, limit, regulate, or 
destroy free and unlimited competition in 
the sale thereof, are illegal and void as in 
restraint of trade. Furthermore, contracts 
reqtfiring that any particular make or brand 
of any article of machinery, tools, equip- 
ment, vehicles, or appliances designed to be 
used in any branch of productive industrv, 
shall be dealt in or sold by either party to 
such contract to the exclusion of all other 
makes or brands of such article, are illegal 


% 


and void. 4 


_ One of the conditions of the agreement 
in this case was that defendant dealer would 
not sell any make of gravity conveyer other 
than that manufactured’by plaintiff. Such an 
understanding would seem to bring the 
agreement squarely within the provisions of 
the Michigan statute, and reselts in the con- 
tract’s being illegal and void. 

In this connection, it is contended by plain- 
tiff that the contract in question was not 
made in the state of Michigan and, therefore, 
this statute has no application. However, 
where an agreement, made in one state, vio- 
lates the public policy of another state in 
which the action is brought, it will not be 
enforced either by the courts of the forum 
or by federal courts sitting therein. Bond 
et al. v. Hume, 243 U.S. 15, 21; Union Trust 
Co. v. Grosman, 245 U. S. 412; May v. Mulli- 
gan, 36 Fed. Supp. 596 (D. C. Mich.), Aff. 
117 Fed. (2d) 259 (C. C. A. 6): It may 
further be observed that while Congress has 
the power to legislate with regard to inter- 
state commerce, declaring certain contracts 
illegal if they tend to lessen competition, 
the states are not thereby pre-empted of the 
right to legisla‘'s as to matters of public 
policy with reference to contracts in restraint 
of trade. This right they have under their 
inherent police powers, and such statutes 
as are enacted thereunder, are to be pre- 
sumed constitutional in default of a showing 
to the contrary, or unless, on their face, they 
are arbitrary and unreasonable. 


[Application of Clayton Act] 


While it is not essential to decision, in 
view of what has been previously said, a 
remaining question is raised by defendant, 
who contends that the contract was illegal 
and void under the Clayton Act. Section 3 
of that statute (Title 15, Sec. 14, U. S.C. A.) 
provides that it shall be unlawful for any. 
person engaged in commerce, in the course 
of such commerce, to make a sale or con- 
tract for the’sale of goods, machinery or 
other commodities, or to fix a price charged 
therefor on the condition or understanding 
that the purchaser thereof shall not deal in 
such commodities of a competitor of the 
seller, where the effect of such understand- 
ing may be to substantially lessen competi- 


- tion or tend to create a monopoly in any 


line of commerce. Under this statute there 
must be proof that the effect of the contract 
or understanding is that it may substantially 
lessen competition or create a monopoly. 
See Standard Oil Co. v. U. S., 283 U. S. 163; 
G. S. Suppiger Co. v. Morton Salt Co., 117 
Fed. (2d) 968 (C. C. A. 7). No required 
showing was made of such effect of the 
contract in this case. 
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[No Error Below] 


There was no error in the holding of the 
district court, denying plaintiff an account- 
ing from defendant on the ground of agency. 

{A portion of the opinion holding that 
defendant was not guilty of unfair competi- 
tion, copyright infringement, or patent in- 


fringement, and that plaintiff’s patent was 
void, is omitted here as not pertinent to the 
scope of the Service.] - 


[Decree Dismissing Complaint A firmed] 


The decree of the district court, dismiss- 
ing the bill of complaint, is affirmed. 


[1 56,271] De Forest’s Training Inc., v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit No. 8012, 
October Term, 1942, April Session, 1943. April 22, 1943. 


Pétition for review of order of the Federal Trade Commission. 


A Federal Trade Commission order prohibiting misrepresentation of opportunities 
in television or any other branch of the electronics industry is modified to strike the 
reterence to any other branch of the electronics industry, as there was no evidence that 
petitioner misrepresented the opportunities in any branch other than television, and, as 


so modified, the order is affirmed. 


Modifying and affirming the cease and desist order in FTC Dkt. 4441. 
For petitioner: John A. Nash, Arthur H. Schwab, Chicago, IIl.; Horace J. Donnelly, 


Washington, D. C. ; 
For respondent: Joseph J. Smith, Jr. 


Before KERNER and Minton, Circuit Judges, and Linotey, District Judge. 


[Petition To Set Aside FTC Order] 


Kerner, Circuit Judge: Petitioner, De 
Forest’s Training, Inc., asks us to review 
and set aside a cease and desist order of the 
Federal Trade Commission. 


[Plaintiff's Business] 


Petitioner is a school instructing students 
both by correspondence and locally in the 
application of electronics, embracing the 
public address system, radio, frequency 
modulation, communications, sound, tele- 
vision and allied subjects. The merit of 
the course was not in issue. 


[FTC Order] 


The order was based upon a complaint 
issued by the Commission alleging in sub- 
stance that petitioner had falsely repre- 
sented, in connection with the sale of its 
course of study, that any man who is trained 
in the work of television as taught by peti- 
tioner will be ready to enter the electronic 
industry and be assured of lucrative em- 
ployment. : 

In the course of its business, in order to 
induce the sale of its courses of instruction 
to high school graduates, the petitioner, 
among other things, stated: “Today, the 
whole brilliant story of Radio’s early growth, 
development and opportunities may repeat 
itself in TELEVISION.” “The beginning of a 
new American industry is already with us.” 
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“Television, a new branch of the Electronic 
field, is developing rapidly.” “All of the 
present activity in Television * * * com- 
bine to spell oné word in the mind of the 
forward-looking, ambitious man, and that 
is—OPPORTUNITY!” * * * to the young man 
seeking to fit himself into this exciting new 
picture of modern opportunity, everything 
may depend on one factor. That is—whether 
he has the ambition and foresight to seize 
this fine chance; whether he makes himself 
ready for Television Now, before its pioneer- 
ing opportunities pass on into history.” 
“After a man is trained the DeForest way, 
he is ready to enter the Electronic Industry 
and really ‘go places’.” “Ambitious men who 
want steady, big-paying jobs are needed in 
the fast-growing TELEVISION, RADIO, and SOUND 
PICTURE INDUSTRY.” 


The complaint alleged that the foregoing 
statements and representations are grossly 
exaggerated, false, misleading and deceptive; 
that television is still in its infancy; that 
opportunities for employment are very few; 
and that the demand for men trained in the 
television field is not large enough to war- 
rant the petitioner’s representation that 
graduates of its school may be readily placed 
in positions in such field. 

Petitioner answered the complaint and 
after the cause had been heard upon the 
complaint and answer, the testimony of wit- 
nesses and supporting documentary evidence, 
the Commission found that petitioner’s ad- 
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‘vertising contained false, deceptive and mis- 


leading statements, and issued an order that 
petitioner cease and desist from: 


(1) Representing directly or by implication 
that there are possibilitiés or opportunities for 
employment of students or graduates of peti- 
‘tioner’s course in the television field until sub- 
stantial numbers of such students or graduates 
have been, and can be, employed directly in 
such field; ; 


(2) Representing directly or by implication 
that there are now, or in the near future will 
be, possibilities or opportunities for the em- 
ployment of students or graduates of petition- 
er’s course in the television field until the 
commercial development of television is suffi- 
ciently advanced to assure immediate availabil- 
ity of such possibilities or opportunities; 

(3) Misrepresenting in any manner the possi- 
bilities or opportunities for employment of stu- 
dents or graduates of petitioner’s course in the 
television field or any other branch of the elec- 
tronics industry. 


[Evidence] 
There was evidence tending to prove that 


television had been the subject of research, 


experimentation, and development for many 
years; that its introduction to the general 


.public began in 1939 at the World’s Fair 


in New York; that it was commercially 
practicable and its possibilities were im- 


- mense; that it would become a large and 


important industry, but that its commercial- 
ization depended upon action to be taken by 
the Federal Communications Commission 
with respect to authorizing its commercial 
development; and that. when its commercial 
development began, large numbers of men 
would be emploved in the production, sale, 


and servicing of television receivers and in, 


various ways in connection with broadcast- 
ing of television programs and other tech- 
nical aspects of the art, ; 


There was a divergence of opinion as to 
when commercialization of television on a 
substantial scale would occur. Some wit- 
nesses felt that this was in the immediate 
future and that it would immediately fol- 
low the establishment of standards by the 
Federal Communications Commission and 
authorization for its introduction to the 
public. Others felt that the prospects were 
not nearly so immediate. 


[Finding] 


The Commission found that only a limited 
number of individuals, experienced in radio 
and allied problems, and a few graduates of 
technical colleges and universities have been 
employed in television; that there have been 
no opportunities for the employment in the 
television field of petitioner’s graduates; and 
that “no one can say with certainty when 
the commercial development of television 


will reach a stage which assures opportuni- 
ties for the employment of large numbers 
of men.” 


[Basis of Challenge to Order] 


The challenge to the order is based on 
the grounds that it seeks to prevent peti- 
tioner from making predictions and express- 
ing Opinions as to future events, and that the 
findings of the Commission are not sustained 
by the evidence. 

The argument is that the representations 
were matters of opinion, not intended as 
statements of existing facts, but as a proph- 
ecy of things to come, and even if the 
commercial expansion of television had not 
justified the predictions made for it, that 
fact should not condemn statements made in 
good faith. 


[Principles of Interpretation] 


It is elementary that it was petitioner’s 
duty to deal fairly with the public and not 
to make false, deceptive or misleading state- 
ments. So too, it is clear that whatever 
statements are made, must be taken with 
and accepted in their ordinary sense. 

With these principles in mind, we think 
the question here involved was one of fact, 
as distinguished from mere opinion, as is 
evident from the statements that the begin- - 
ning of a new American industry is already 
with us; television is developing rapidly; 
the success of a young man depends on 
whether he makes himself ready for tele- 
vision now, and that men who want steady, 
big-paying jobs are meéded in the fast- 
growing television industry. 


[Function of Court] 


The Federal Trade Commission Act does 
not charge us with the duty of considering 
conflicts in the evidence or the plausibility 
of explanations offered, nor are we permitted 
to substitute our judgment for that of the 
Commission. Our function is to determine - 
whether there is substantial evidence to sus- 
tain the findings of the Commission. If 
there is, the findings are conclusive. 


[Order Within Commission’s Authority] 


We agree with the Commission that the 
statements have the tendency to, and do, 
mislead and deceive a substantial portion of 
the public, and that the order was within 
the Commission’s authority to issue, since 
it goes no further than to prohibit misrep- 
resentations concerning the possibilities or 
opportunities for the employment of stu- 
dents or graduates of petitioner’s course in 
the television field. 
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[Portion of Order Stricken]. 


The point is made that the third paragraph 
of the order is too broad, in that it prohibits 
the petitioner from representing the possi- 
bilities or opportunities for employment in 
other branches of the electronics industry. 

There is no finding and we find no evi- 
dence in the record that the petitioner has 
misrepresented the possibilities or opportu- 
nities for employment in any branch of the 


consequently, ‘the phrase “or any other 
branch of the electronics industry” will be 
stricken from the order. 


[FTC Order Affirmed As Modified] 


The petition to set aside the order is de- 
nied and the Commission’s order is modified, 
and, as so modified, is afarmed. The Com- 
mission may present a decree in conformity 
with our conclusions. 


electronics industry other than television; 


[1 56,272] United States v. The Pullman Company et al. 


In the District Court of the United States for the Eastern District of Pennsylvania. 
Civil Action No. 994, June Term, 1940. April 20, 1943. 


In determining whether a sleeping car company has violated the Sherman Anti-Trust 
Act by acquisition of competitors, it is immaterial whether the buyer or the seller initiated 
necotauons for the purchases, and it is immaterial whether the prices paid were high 
or low. 


While the doctrine of laches does not apply against the United States, the Court would 
approach the question of equitable relief from violations of the Sherman Act with great 
hesitancy in a case where the last operative fact is nearly half a century old. 


The practice of charging too high prices, while not in itself a violation of the Sherman 
Act, tends to show that a concern which is able to impose such conditions has a monopolistic 
control of its market. 


Violation of both Section 1 and Section 2 of the Sherman Act by a sleeping car company 
is demonstrated by the existence of monopolistic power, the exclusion of certain products 
from the business, the insistence on “all or nothing” exclusive dealing clauses in contracts, 
obdurate resistance to changes in type of cars pressed for by railroad customers, and 
guaranty clauses to protect the sleeping car company in matters of earnings. 


The fact that defendant in an anti-trust suit has already adopted certain practices to 
remove its activities from the prohibition of the Sherman Act does not make an order 


requiring such practices less appropriate. The decree will insure the continuance of such 
reformed practices. 


A decree, granting equitable relief from violation of the Sherman Act may provide 
for the separation of the sleeping car operating company and the sleeping car manufac- 
turing company; the establishment of the right of a railroad to purchase used sleeping 
cars from defendant; a requirement that defendant operate sleeping cars built by any 
other manufacturer and tendered to it for operation; the right of any railroad which wishes 
to operate all or a portion of its own sleeping car business to do so; an obligation upon 
defendant to furnish through-line sleeping car service to any railroad or group of railroads; 
elimination of exclusive dealing contracts. Des 


For plaintiff: Robert H. Jackson, Attorney General; Thurman Arnold, Assi 
te eas eed aes U. S. Attorney; Fowler Hamilton, Frank Calegine 
illiam L. McGovern, Wilber Stammler, Special Assistants to Atto : 1; : 
McDowell, Paul Fitting, Special Attorneys. Easy, SGSPeT Sa 2°eEr 


For defendants: Ralph M. Shaw, Chicago, IIl.; George Wharton Pepper i i 
Pa.; Seth W. Richardson, Washington, D. C.; Walter H. Jacobs, Ghivvas) jlisgibeeeninn 
Greenlaw, Chicago, Ill.; Guy A. Gladson, Chicago, Ill.; Adrien F. Busick Washington, 
D. C.; Winston, Strawn & Shaw, Chicago, Ill.; Davies, Richberg, Beebe, Busick & Richard- 
son, Washington, D. C.; Pepper, Bodine, Stokes & Schoch, Philadelphia Pa. 
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[Nature of Proceeding] 


Goopricn, Circuit Judge: This is a pro- 
ceeding brought by the United States to 
restrain: alleged violations of §§ 1.and 2 of 
the Sherman Act and §3 of the Clayton 
Act.*. The principal corporate defendants 
are the Pullman Company, the Pullman- 
Standard Car Manufacturing Company and 
Pullman, Inc. A description of the cor- 
porate defendants and the relation of the 
individual defendants therewith are found 
in the stipulation of facts entered into be- 
tween the parties, found-as facts by the 
Court. They need not be repeated here. 


[Sleeping Car Business] 


The Pullman Company is today, and has 
been since 1900, except for railroads which 
have performed their own sleeping car serv- 
ice, the only person or company in the 
United States engaged in the business of 
furnishing sleeping car service to the rail- 
roads of the United States. Plaintiff does 
not contend that the mere fact that one en- 
gages in an interstate commerce business in 
which he has no competitors makes him a 
violator of the Sherman Act. It contends 
rather that Pullman is the sole entrepreneur 
because of the successful completion of a 
plan formed in the early days of the com- 
pany’s history to eliminate its competitors 
and its successful arrangement of affairs 
with contracting railroads to the end that 
no one else can now get into a position to 
compete either in manufacturing, furnishing 
or operating of sleeping cars. 

George M. Pullman was the founder of 
the business which still bears his name. 


That name has become synonymous with, 


sleeping car transportation in the United 
States. In 1858 Mr. Pullman arranged with 
a predecessor of the Alton Railroad to re- 
model two of its day coaches into sleepers. 


1‘‘Section 1.- Every contract, combination in 
the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is hereby 
declared to be illegal: Every person who 
shall make any contract or engage in any cOm- 
bination or conspiracy hereby declared to be 
illegal shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by 
fine not exceeding $5,000, or by imprisonment 
not exceeding one year, or by both said punish- 
ments, in the discretion of the court.’’ 26 Stat. 
209, as amended, 50 Stat. 693; 15 U. S.C. $1. 

“Sec, 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to mon- 
opolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished 
by fine not exceeding five thousand dollars, or by 
imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the 
court.’’ 26 Stat. 209; 15 U.S.C. § 2. 


In 1863 he and Benjamin Field constructed 
an entirely new sleeping car, the famous 
“Pioneer,” the success ‘of which laid the 
foundation for the general introduction of 
sleeping car transportation in America. The 
Pullman business was incorporated as Pull- 
man’s Palace Car Company in 1867. 

It serves no useful purpose to detail in 
this opinion the facts concerning the de- 
velopment of the sleeping car business from 
1858 to 1900 already appearing in the find- 
ings of fact made by the Court upon the. 
testimony and exhibits or settled by stipu- 
lation of the parties. Numerous companies 
and individuals. entered the field. Varying 
types of arrangements were made between 
sleeping car companies, including Pullman, 
and the railroads. Sometimes the furnishing 
of sleeping car service was a joint affair 
with the railroad and the sleeping car com- 
pany both participating. Sometimes it was 
an out and out contract to provide a service 
in sleeping cars. Our findings of fact state 
that there was competition to some extent 
between sleeping car companies for the busi- 
ness of the traveling public at one time. 
While the Wagner Palace Car Company’s 
sleeping cars were used on what are now 
known as the New York Central lines and 
the Pullman Company’s sleepers were used 
on the Pennsylvania lines, obviously the 
passenger from New York to Chicago had 
his choice of competing sleeping car 
services. 

[Competition] 


More important was the competition, or 
possibility of competition, among sleeping 
car companties for the business of supplying. 
the various railroads with sleeping cars and 
sleeping car service. There was such com- 
petition. Officers of the Pullman Company 
stated this as a fact before the Interstate 
Commerce Commission. Pullman at one 


“Sec. 3. That it shall be unlawful for any 
person engaged in commerce, in the course of 
such commerce, to lease or make a Sale or con- 
tract for sale of goods, wares, merchandise, 
machinery,. supplies or other commodities, 


‘whether patented or unpatented, for use, con- 


sumption or resale within the United States or 
any Territory thereof or the District of Colum- 
bia or any insular possession or other place 
under the jurisdiction of the United States, or 
fix a price charged therefor, or discount from, 
or rebate upon, such price, on the condition, 
agreement or understanding that the lessee or 
purchaser thereof shall not use or deal in the 
goods, wares, merchandise, machinery, supplies 
or other commodities of a competitor or com- 
petitors of the lessor or seller, where the effect 
of such lease, sale, or contract for sale or such 
condition, agreement or understanding may be 
to substantially lessen competition or tend to 
create a monopoly in any line of commerce.” 
38 Stat. 731; 15 U.S.C. § 14. 
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time or another lost the business of the 
Central Vermont, the Chicago & North- 
western, the Chicago, St. Paul, Minneapolis 
& Omaha, the Missouri, Kansas & Texas, 


the Michigan Central and the New York, . 


Ontario & Western to Wagner. At other 
times it had lost its business on the Rich- 
mond & Danville and on a portion of the 
Central Railroad of New Jersey to the Union, 
Mann and Woodruff companies. It is true 
that not all of the various sleeping car com- 
panies competed with each other for the 
business of all the railroads. In some in- 
stances, their operations were non-com- 
petitive, one’s operation beginning at the 
geographical point where the other’s service 
ceased. But there was some competition 
and always the possibility of more, depend- 
ing upon the aggressiveness of the manage- 
ment of the various companies, where 
several sought the sleeping car business of 
the railroads. 


[Minutes Evidencing Monopoly Policy] 


At an adjourned special meeting of the 
stockholders of Pullman held on January 
31, 1870, the following entry, inter alia, ap- 
pears in the minutes of the meeting: 

“‘Whereas,—It appears to the Stockholders, 
upon full consideration of the subject, that the 
importance and value of the Business conducted 
by this Company very largely depends upon 
forming continuous lines of Sleeping Car com- 
munication, and also upon the absorption: of 
Sleeping Car facilities upon as many Trunk 
Lines of Railway as possible thereby preventing 
useless competition ;—”’ 


Again, on April 3, 1873, at a meeting ratify- 
ing the acquisition of control of the Erie and 
Atlantic Sleeping Coach Company, the min- 
utes state: 


‘“‘Whereas—It is deemed expedient to embrace 
in our system as far as practicable all the 
through lines between Chicago and New York, 


The plaintiff stresses the importance of these 
recitals; the defendants minimize them. We 
think they are competent evidence to show 
defendants’ state of mind at the time. The 
time, of course, was a good while ago, long 
before the Sherman Act. But if such dec- 
larations point in the direction of a path 
which has been followed continuously since 
their adoption, it is not unfair to take them 
as the initiation of a consistent Pullman 
policy. The Standard Oil Company of New 
Jersey v. The United States, 221 U. S. 1, 


2Some of the railroads of the country oper- 
ated all or part of the sleeping car business on 
their lines themselves. They have gradually 
disassociated themselves from this business. At 
the time this suit was instituted only a few 
railroads in the United States were operating 
any part of their sleeping car service. Perhaps 
the most important exception is the Canadian 
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46-47, 75-76 (1911); United States v. Reading 
Company, 253 U. S. 26, 43-45 (1920). 


[Acquisition of Competitors] 


Between 1867 and 1900 the Pullman Com- 
pany. acquired every other sleeping car con- 
cern in the United States which had not 
theretofore gone out of business or had 
not been acquired by other companies sub- 
sequently absorbed by the Pullman Com- 
pany or by the Wagner Palace Car Company. 
The last purchase was that of the Wagner 
Palace Car Company which was acquired 
in 1899. This was the only acquisition which 
was shown to have occurred after the pas- 
sage of the Sherman Act. We heard a great 
deal in the evidence concerning the sur- 
rounding circumstances of these acquisitions 
and especially that relating to the Wagner 
Company. Defendants point out, and the 
plaintiff concedes, that in no case was the 
acquisition by Pullman the result of predatory 
practices such as musrepresentation, tem- 
porary price cutting to kill a competitor, or 
the like.- Pullman further says that the 
price paid in each instance was reasonable 
and that the overtures which resulted in the 
acquisition were made by the seller and not 
Pullman as buyer.. Plaintiff disputes the 
reasonableness of the price paid in some 
instances, especially in the cases of Central 
Transportation Company and the Wagner 
Company. 

We do not think that the issue whether 
defendants have violated the Sherman Act 
turns. upon who initiated negotiations for 
purchase of [or] whether the price paid by 
Pullman was high or low. Pullman did buy 
and whatever the price paid was, it was not 
too*much from Pullman’s point of view for 
it built the units secured into an integrated 
and successfully operated whole. Com- 
petitors were all absorbed.” 


If this were all we had in the case we 
should face the difficult question whether a 
violation of the Sherman Act is involved 
where a business enterprise, admittedly en- 
gaging in interstate commerce, has acquired 
the sole possession of the field by absorp- 
tion, in non-predatory fashion, of all of its 
competitors. Defendants say that to an- 
swer this question in the affirmative is to 
maintain that one in business competition 
may do everything except succeed. The 
plaintiff's position on the point is cate- 
gorically taken with an affirmative answer 
to the question. It says that mere possession 


Pacific Railway Company, which has some Pull- 
man service but also operates its own sleeping 
cars. Some of the cars of the Canadian Pacifie 
go to points within the United States. The 
Stipulation of Facts of the parties gives some 
of We details of this operation for individual 
roads, 
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of exclusive control over a commodity or 
service constitutes monopolization; a fortiori 
there is monopolization when such power 
is obtained by acquisition of competitors. 
For this conclusion it cites The Standard 
Oil Company of New Jersey v. The United 
States, 221 U.S. 1 (1911); United States of 
America v. American Tobacco Company, 221 
VU. S. 106 (1911); United States v. Reading 
Company, 253 U. S. 26 (1920); United States 
v. Great Lakes Towing Co., 208 Fed. 733 
(N. D. Ohio, 1913). However, the Court 
does not feel compelled to rest the decision 
of this case on the fact of a company acquir- 
ing all its competitors by purchase, the last 
acquisition being forty-three years ago. 
While the doctrine of laches does not apply 
against the United States*-we should ap- 
proach the question of equitable relief with 
great hesitancy in a case where the last 
operative fact was nearly half a century old. 


[Practices Repelling Attempts at 
Competition] 


The plaintiffs case, however, is not pre- 
sented in such a closed volume. The con- 
tention is that not only did the Pullman 
Company engross the market through the 
acquisition of all competitors, but that it 
has maintained itself since as the sole pro- 
prietor of the business of furnishing sleeping 
car service by devices which have continued 
and entrenched its exclusive position. Fur- 
ther, it is urged, the business practices of the 


‘defendants right up to the time of this law 


suit are such that only an organization with 
complete monopolization of the market 
which it serves could follow them. Such a 


domination, declares the plaintiff, is the clear- | 


est possible example of the practice which 
the Sherman Act was designed to prevent. 

Do the facts show that the defendants are 
not only the sole proprietors in the sleep- 
ing car business, but that their control is 
such that no one else can enter it? It is 
not that the Pullman Company or its manu- 
facturing associate, Pullman-Standard, have 
any exclusive legal rights in the manufacture 
of sleeping cars. The parties stipulate that 
there are no basic patents standing in the 
way and that there are several manufac- 
turers in the country ready, able and willing 
to make sleeping cars if called upon to do 
so. Nor has the Pullman ‘Company any 
legal standing to operate sleeping cars on 
railroad lines without permission of the rail- 
road. In its relation with the traveling pub- 
lic, Pullman is subject to regulation by the 
Interstate Commerce Commission; its rela- 
tions with its railroad customers are a matter 
of contract. And the business about which 
this suit centers is not that of furnishing 


3 Utah Power ¢& Light Company v. United 
States, 243 U. Ss. 389, 409 (1917). 


sleeping cars to the public, but that of sup- 
plying such cars and the service incident to 
their operation to the railroads of the coun- 
try. It is in this business that the gov- 
ernment contends that the defendants have 
violated the Sherman Act. 


The next step is, then, to examine the 
evidence bearing upon how the defendants, 
sole operators in the sleeping car business 
since 1900, are alleged to have so fortified 
their position as to repel all possible attempts 
at competition. The alleged means are 
various. 


[The Exclusive Dealing Feature] 


_A standard provision appearing in most 
of the contracts offered in evidence, is that 
Pullman shall have the exclusive right to 
furnish all the sleeping cars to the railroads. 
In some contracts, particularly the recent 
ones, Pullman is expressly given the ex- 
clusive right to furnish “the usual service” 
in such cars. However, it is clear that it 
has that right under all these contracts. 
In the early days of the sleeping car busi- 
ness, this was not always so; contracts were 
made by Pullman for service on a segment 
of some railroad’s lines where another 
sleeping car company had a similar con- 
tract for service on some other portion. 
Even now there remain a few instances where 
railroads continue to furnish their own 
sleeping car service upon some of their lines. 
The Canadian Pacific, which runs into United 
States territory, has a Pullman contract for 
part only of its sleeping car service. - But, 
with only minor exceptions the country-wide 
network of sleeping car service is supplied 
by Pullman Company cars and service and 
the contracts provide for exclusive Pullman 
service in the furnishing and operating of 
sleeping cars. 

These facts, in the large not a subject of 
dispute, have significance in the whole legal 
picture, though we do not need to draw any 
conclusion from them alone. No doubt the 
sole laundry in a town may agree to devote 
all of its facilities to the service of the local 
hotel for a year, and the hotel proprietor 
agree to deal exclusively with that laundry 
for the contract period. A monopolization 
and a restraint of trade are involved: In 
the ordinary case, they are too slight to 
invoke legal consequences. But when the 
one rendering the service makes an exclusive 
service contract with the many others in the 
whole nation who have need of such serv- 
ices, the question is certainly different and 
the answer may conceivably be so too. Ad- 
mittedly the difference is one of degree but 
we all understand by now that it is none 
the worse for that. But no conclusion need 
be drawn until we look at all the figures in 
the picture. 
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Service from Pullman’s Cars Only 


That it is Pullman’s policy and practice to 
furnish sleeping car service only with cars 
owned by it is undisputed. “The Pullman 
Company has never held itself out to per- 
form service in sleeping cars owned by 
others and is not and never has been en- 
gaged in such business The Pullman 
Company has stated upon inquiries from 
railroads that its responsibilities in the per- 
formance of its sleeping and parlor car serv- 
ices will be discharged only with equipment 
and organization of its own choice.”* In 
other words, the position of the Pullman 
Company is that if a railroad wishes to avail 
itself of Pullman sleeping car service, it 
may have it with such cars as Pullman 
chooses to provide. That choice is the cars 
owned by Pullman and for the most part 
either manufactured by it or its associate 
Pullman-Standard. “Since 1900, either Pull- 
man Company or Standard has manufac- 
tured all new sleeping cars acquired by 
Pullman Company.” * Some used cars have 
been acquired by it in taking over sleeping 
car service on railroads which formerly fur- 
nished their own service with their own 
cars. 

There have been a few exceptions to this 
practice. The Denver & Rio Grande West- 
ern has four specially built cars, two of 
which are sleepers and buffet lounges which 
are railroad owned and Pullman serviced.* 
The Santa Fe and the Burlington each bought 
some lightweight sleeping cars which, after 
considerable discussion, were finally leased 
to Pullman and operated by it on the re- 
spective lines. This incident will be men- 
tioned later. Despite minor exceptions, the 
general policy of Pullman is perfectly clear 
and has been consistently maintained. Pull- 
man sleeping car service is to be had in 
Pullman owned sleeping cars only and 
Pullman is to make the choice of what kind 
of cars they are to be and where they are 
to be obtained. 


Defendants say that this is but an instance 
of a contractor employed upon another’s 
premises stipulating for the use of his own 


4 Stipulation of Facts, page 79.- 
5Td., paragraph 103. “ 


6 The Denver & Rio Grande Western also owns 
two sleepers which it purchased from Pullman 
and rearranged and reequiped. These are oper- 
ated and serviced by the Denver & Salt Lake, 
which is owned by the Denver & Rio Grande 
Western. 


™This was anticipated by the Pullman offi- 
cials, as early as August 14, 1929. The minutes 
of the Executive Committee meeting held on 
that date, read, inter alia: ‘‘With the apparent 
uncertainty regarding the future trend of our 
operating expenses, Mr. Carry approved a 10- 
year term in the recent renewals of the Union 
Pacific-Southern Pacific contracts in lieu of the 
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tools in doing the work. Here again, we 
must guard against a generalization which 
concludes that because an arrangement is 
legal for one degree, it is equally so for the. 
whole three hundred sixty. The problem as 
to the exclusive furnishing of cars is not 
essentially different from that of exclusive 
dealing with the supplier described above. 
Weare dealing here not with one contractor 
and one landowner but a contractor who has 
an arrangement to supply its own choice of 
sleeping cars to every railroad in the United 
States. That Pullman in fact controls the 
furnishing and servicing of sleeping cars is 
clear, whatever the legal consequence of 
such control may be. Here again, as with the 
exclusive dealing arrangement, consideration 
of the problem of law presented may be de- 
ferred until the picture is filled in. 


Timing of Contracts 


Two points were developed in this con- 
nection: 


One has to do with the term for which 
Pullman railroad contracts are drawn. The 
fact is settled by stipulation. Between 1890 
and 1920 the term of most of the contracts 
was from 15 to 25 years. Between 1920 and 
1932 the term of most of such contracts was 
15 years, and since 1932 the term of most of 
such contracts has been five years. It is 
not covered by the stipulation but we think 


‘it clear that the reason for the short term 


contracts since 1932 was Pullman’s fear of 
finding itself obligated under a long term 
contract in the face of rising costs and de- 
creasing business.” 

As a competition killer the long term con- 
tract is an effective weapen. One could 
hardly have a more favored service contract 
than an agreement for exclusive dealing, 
equipment of one’s own choosing and a 
quarter century of time to elapse before one 
need to be concerned with new terms. Even 
a patentee is not so secure against the pas- 
sage of time. Multiply the advantage by the 
number of railroads with whom Pullman se- 
cured service contracts and its position, for 
the years covered, was impregnable. 


old basis of a 15 or 20-year term, and the man- 
agement has followed this precedent in prepar- 
ing the form of contract that has now been 
submitted to the Rock Island.’’ 
* * * * = * 

“After considerable discussion of contract 
bases in general, it was the consensus of opinion 
of the Committee members present, that all new 
operating agreements should be limited to a 
5-year term, or if written for a longer period, 
should carry provision for periodic reconsidera- 
tion and revision, as the inability to forecast 
the future trend of economic, financial and 
traffic conditions render hazardous a continua- 
tion of the old practice of committing the Com- 
pany to operating agreements running for 
terms of fifteen or twenty years.” 
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The security in long time contracts has 
been buttressed further by staggered ex- 
Ppiration dates. No evidence was shown us 


that Pullman officers and directors discussed 


the subject and determined upon a policy 
of arranging railroad service contracts so 


that they would expire at dates well sep-. 


arated from each other. The advantage in 
bargaining position of Pullman if it could 
deal with one railroad at a time is too ob- 


vious, however, to require discussion either 


in corporate board meeting or court deci- 


‘sion. There is nothing new in the adage: 


Divide and Conquer. Inmany event, the 
contracts through the years did end at dif- 
ferent times for “different roads, with advan- 
tage to Pullman's bargaining position. When 
Pullman was faced, for one reason or an- 
other with joint or simultaneous negotia- 
tion with a group of roads, it experienced 
additional difficulties and inter-office corres- 
pondence among its officers speaks with 
weariness of the tendency of the roads to 
“gang with” others in their demands.® 


Feasibility of Alternatives Open to Railroads 


Pullman calls attention to one point very 
strongly. After all, it tells, us no railroad 
need use Pullman service unless it wants to 
do so. Pullman has no legal right to set 
foot on railroad property without the own- 
er’s permission. It is the railroad, not Pull- 
man, which has the public duty to provide 
passengers on trains a place tosleep. If any 
railroad does not want Pullman’s service in 
meeting this obligation, the argument con- 
tinues, it is perfectly free at the expiration 
of any contract period, to hire someone else 
to perform the service, or do the job itself, 
as it pleases. ; 


8’ Thus it was stated in a letter from Mr. 
Crawford to J. R. Morron, dated July 10, 1931: 
“T imagine they will come back at us however, 
with a proposal to have the expiration date of 
both contracts set at the same time, instead of 
spaced six months apart as they were under the 
old contract. At present we have proposed to 
the Pennsylvania a 2% year term running to 
December 31, 1932, and a 3-year term to the 
New York Central running to December 31, 
1933. With short terms such as are now pro- 
posed, there isn’t much to be said against a 
coincident expiration date for these two big 
contracts, except that we would rather have 
them separate. With the old New Haven con- 
tract also expiring December 31, 1932, there is 
quite an evident possibility of group action here 
but recent experience has shown how the roads 
can bluff along under a new contract status, if 
they wish to gang with some other road in 
Pullman contract negotiation. This question of 
the policy of making a stand on the question 
of spreading the expiration dates of these im- 
portant contracts is one of the things on which 
I especially want to get your judgment, and I 
am bothering you with this detail in advance of 
seeing you next week so you might have op- 


To this the plaintiff responds that while 
the argument sounds plausible, no other 
course but use of Pullman cars and service 
on such trains as it can get is a practicable 
one for the railroads... We think that this 
response is correct in point of fact though 
the considerations which lead to the conclu- 
sion .vary among the different roads. The 
point is important and merits some discus- 
sion. The alternative at the present time is 
not that the railroad may turn to some serv- 
ice company other than Pullman to do the 
job. There have been no others in the field 
since Pullman bought out Wagner more 
than forty years ago. The alternative is, 
rather, that the railroads either separately 
or together, run their own sleeping car serv- 
ice. 

If a railroad is to do its own sleeping 


‘car business it must, of course, have sleep- 


ing cars. If new cars are to be furnished 
they will as a matter of commercial neces- 
sity be the lightweight type. Pullman itself, 
has not built or purchased any of the older 
type heavyweight cars since 1931. New 
lightweight cars cost, at the beginning of the 
war, about $80,000 each. It is highly un- 
likely that they, or new cars of any kind, 
can be manufactured or purchased during 
the war emergency. It is possible that if 
lightweight cars were to be produced after 
the war in large numbers, the unit price 
could be .considerably .reduced. Even at 
$60,000, to provide an all new lightweight 
car fleet for any railroad would demand 
an enormous flow ot capital-into that in- 
dustry. The Boston & Maine system, for 
example, uses in non-peak periods approxi- 
mately from 54 to 74 cars daily; the Chesa- 
peake & Ohio from 46 to 69; the Missouri, 
Kansas & Texas from 49 to 55. In the case 


portunity to give some thought to the thing in 
advance of my talk with you.”’ 

Again, in. an unsigned letter dated September 
26, 1931, to A. O. Choate, apparently written by 
Mr. Crawford, there appears: ‘‘There was some 
attempt to discuss period of contract in this 
joint meeting [with the Pennsylvania and New 
York Central contract committees] but I de- 
clined to do so on the definite statement that 
we were negotiating individual contracts with 
individual railroads, and when Mr. Ingersoll 
said something about his contract ending in 
1932 I reminded him that that was not the 
offer that he had on the table. If and when 
it comes to notifying these two roads of accept- 
ance of the proposed amendment I would pro- 
pose to make it clear that this amendment has 
not changed our previous definite offer of a 
contract period ending December 31, 1932 for 
the Pennsylvania and December 31, 1931 [1931 
changed to 1933 in pencil] for the New York 
Central. We will probably have a battle on this 
point before we get through with it, and I 
think your ideas in favor of a 5-year term may 
yet be enforced if we want to make a stand 
on it.’’ 
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of larger roads, such as the Pennsylvania 
and New York Central, the minimum re- 
quirements are considerably larger. On the 
Pennsylvania alone, Pullman has put in op- 
eration in the past five years 142 lightweight 
cars, at an estimated average cost of $80,000 
per car, the contract calling for 200 such 
cars. The situation with respect to the New 
York Central is similar. The necessary in- 
vestment at $60,000 per car for non-peak 
service for the smaller roads mentioned 
would be: 
Boston & Maine Railroad. . .$3,240,000-$4,440,000 
Chesapeake & Ohio Railway 

Company tones oy oe $2,760,000-$4, 140,000 
Missouri, Kansas & Texas 

Railway Company ....... $2,940,000-$3, 300,000 


If used cars are to make up part of a rail- 
road’s fleet they can only be purchased 
‘from Pullman, for that company owns nearly 
all that there are. Opportunity to pur- 
chase used cars of right was given in some 
instances only in case Pullman cancelled 
the contract. Many of the contracts offered 
in evidence by stipulation contain no pro- 
vision on the right to purchase. Contracts 
with the larger railroads, such as the Pennsyl- 
vania and New York Central, provide for 
the purchase of cars upon the expiration of 
the agreements. Contracts executed after 
this suit was brought give the railroads the 
right to purchase upon cancellation, expira- 
tion or termination of the contract. How- 
ever, in cases where the question has arisen, 
Pullman has never been willing to sell cars 
to a railroad at their depreciated value, 
even though such depreciation has been in 
effect paid by the roads as part of their 
payment for Pullman service.” In no case 
has the price quoted been less than repro- 
duction cost new less depreciation. It is 
clear, therefore, that the economic possibility 
of a railroad at this stage of the matter 
going into the sleeping car business is a 
real one only for those roads in a strong 
financial position. The Pennsylvania says it 
can do it and doubtless can, though with 
very great expenditures and the adding of 
many new employees to its organization. 
Smaller roads, like the Denver & Rio 
Grande Western, Seaboard Air Line and 
Wabash, think that as an abstract financial 
proposition, they could make it, but con- 
sider it impracticable as an economic reality. 


Even if a railroad could buy the cars it 
needed for ordinary day to day use there-is 
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still the problem of extra cars for peak 
loads. All roads have certain periods when 
the demands increase sharply. But in some 
like the Missouri Pacific, Baltimore & Ohio, 
Southern Pacific and the Pensylvania, the 
variation, while perceptible, is comparative- 
ly slight throughout the year. Others, like 
the Florida East Coast, Seaboard, Boston 
& Maine, Burlington and Northern Pacific 
have a large amount of seasonal passenger 
travel in extreme peaks and deep depres- 
sions. For instance, the Florida East Coast 
Railway’s requirements may vary from 319 
cars in the height of the season to 28 in 
the dull season. Conversely, those of the 
Boston & Maine go from a maximum of 173 
in summer to a minimum of 54 in winter.” 
The pool of sleeping cars that can be shifted 
from one road to another as demands vary 
is called for by sound economic policy. 
The plaintiff in this suit does not deny this 
fact that this Court appreciates it fully. 
It is relevant to be considered in this con- 
nection when the practicability of the op- 
eration of any railroad’s sleeping cars is to 
be considered. 


There are two other factors which bear 
upon the feasibility of a railroad’s alterna- 
tive to do its own sleeping car business: 
Through-line sleeping car service is un- 
doubtedly regarded by the public as essen- 
tial. This is not a consideration for the 
Pennsylvania in carrying a passenger from 
New York to Chicago or for the Santa Fe 
in carrying him from Chicago to the west 
coast. But a passenger from New York 
to Miami travels from New York over the 
Pennsylvania to Washington, the Rich- 
mond, Fredericksburg and Potomac to 
Richmond, the Atlantic Coastline to Jack- 
sonville and the Florida East Coast to his 
destination. Or if he were going to Miami 
from Chicago he would ride on the Illinois 
Central to Memphis, over some leased lines 
between Memphis and Birmingham,’ the 
Central of Georgia, the Atlantic Coastline 
and the Florida East Coast Railway. We 
cannot conceive that the traveling public 
would submit to sleeping car changes each 
time the traveller left one railroad line and 
continued his journey on another. Through 
service is a modern essential, but most rail- 
roads cannot, by themselves, provide such 
through service. 


Finally the government points out, and we 
think with correctness, that the railroads 


® A usual provision in Pullman contracts is 
that Pullman shall first retain from the sale of 
tickets a sum equal to its ‘‘Expenses of Opera- 
tion’’ plus an initial return of $1,000 per car per 
annum. ‘Expenses of Operation’’ are defined 
to include, inter alia, depreciation. 

The figures are for 1940. The seasonal 
variations of the two roads were also shown on 
the basis of the percentage which the revenues 
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accruing in a particular month normally bear 
to the total of the year. Thus considered in the 
case of the Florida East Coast Railway, 71.5% 
of its revenues accrues in the months of Jan- 
uary to April inclusive; 50.9% of the Boston & 
Maine’s revenues accrues in the four months 
of June to September. These figures are based 
on averages of the months from January, 1929, 
through December, 1940. 
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have, at the present time, a financial stake 
in the Pullman system. They have paid 
their pro raia share in depreciation on all the 
Pullman cars. They have paid the Pullman 
Company’s amortization for high-speed bet- 
terments on Pullman cars. They are obli- 
gated to amortize $20,864,483.33, the agreed 
installation cost of air conditioning for sleep- 
ing cars, of which amount $17,841,054.86 had 
been paid as of the close of 1940, 


We think it clearly demonstrated that 
measured in terms of economic feasibility 


most of the railroads of the country could . 


not own and operate their-own sleeping cars 
at the present time as an alternative to Pull- 
man service. To conclude upon this phase 
of the case: The evidence shows that the 


-Pullman Company by 1900 became the sole 


proprietor in the field of furnishing sleeping 
car service to the railroads. This was done 
both through its own superior aggressive- 
ness and by buying out weaker competitors 
iaj and when the opportunity offered. This 
exclusive position has been maintained by 
the combination of the various elements just 
described. There is no other competitor in 
the field nor is there for most railroads any 
possible alternative for other sleeping car 
arrangements except a contract with the 
Pullman Company on the best terms that 
can be secured. 


In addition to the foregoing, plaintiff’s case 
has been presented to us with evidence on 
several other subjects having to do with 
the operation of the defendants and their 
business dealings with the railroads. The 
defendants’ evidence, in turn, has replied to 
the points made by the plaintiff, An instance 
of what is being referred to is the very con- 
siderable amount of testimony on both sides 
on the subject of Pullman’s charge for de- 
preciation of sleeping cars as they are used 
year by year. The government says that the 
depreciation charge is too high and imposed 
an additional burden on Pullman’s railroad 
customers who had to pay out to Pullman 
this amount before they should have been 
called upon to do so. The result is an in- 
creased profit to Pullman because it has, in 


1A good illustration is the El Monte, a, car 
assigned to the Pennsylvania road. On this 
car, which was 20 years old and fully depre- 
ciated, an expenditure of $19,527.85 was made, 
of which $18,706.34 was charged to operating 
expenses and $821.54 to capital accounts. The 
car prior to the ‘‘general repairs’’ had 10 sec- 
tions, 1 drawing room, and two compartments; 
afterwards 10 sections and 3 double bedrooms. 
In an explanation to the Pennsylvania, which 
had questioned the charges, the repairs were 
particularized to include ‘‘Change of Plan,’’ 
“Ordinary Classified Repairs,’’ ‘Steel Plates 
Renewed,’’ ‘‘Upholstery Renewed,”’ ‘‘Steel Roof 
Renewed,’’ ‘‘Refinishing Interior,’’ ‘‘U. C. B. 
Brakes,’ ‘“‘Lighting Fixtures,’’ ‘‘Sash,’’ ‘Berth 
Curtains,’’ ‘‘Carpet.’’ 


effect, collected money before it was due 
and had the use thereof although not entitled 
to it. i 

Assuming for the moment the preponder- 
ance of the evidence by plaintiff upon this 
point, how does the fact thus proved tend 
to show that the defendants have violated 
the Sherman Act? We do not’ think that 
over-generous depreciation charges or too 
high a price charged for air conditioning 
apparatus are methods of restraining trade 
or monopolizing it any more than a cloth- 
ing merchant restrains trade if he charges 
a customer too much for an overcoat. We 
do think, however, that showing a group of 
such practices is relevant while not them- 
Selves constituting acts which violate the 
Sherman Act. They do tend to show that a 
concern which is able to.impose such con- 
ditions has a monopolistic control of its 
market and that whatever concession its 
customers obtain becomes a matter of grace 
from the monopolist and not from the pres- 
sure of free competition. 


The sum total of the instances mentioned 
bears out the government’s position as above 
interpreted. The various points will be 
stated very briefly. 


Depreciation has already been mentioned. 
We think that in both depreciation on cars 
and on air conditioning apparatus, the de- 
preciation rate which the railroads were 
called upon to pay Pullman was exceedingly 
high and that Pullman was able to maintain 
it even as against the opposition of so pow- 
erful a customer as the Pennsylvania Rail- 
road. 

With regard to repairs, we believe that 
Pullman in some instances has charged, as 
repairs to be paid for out of earnings, ex- 
penditures upon equipment which were, in 
essence, capital expenditures extending the 
service life of the vehicle on which they 
were made.” 


We think that imposing 75% of the air: 
conditioning costs upon the railroads showed 
Pullman to be in a position to dictate terms 
to its customers which could not have oc- 
curred in a competitive market. The same 


A memorandum to Mr. Taylor reveals further 
cases: . 
Year 
Given Cost of 
Date General General 
Car Name. Class Built Repairs Repairs 


Clan'Cameron Sleeper June 1910 1932 $15,629.72 


Dimondale S Oct, 1911 1931 - 14,224.93 
Emerald Hill ue Feb. 1913 1934 23,874.76 
Emerald Summit ‘' Oct. 1912 1934 24,478.03 
Villa Clara oe Dec. 1911 1931 17,296.95 
Villa Ease He Mar. 1911 1931 17,128.98 
Villa Flora se Dec. 1911 1931 17,404.17 
Villa Martha i Nov. 1911 1931 17,742.02 
Villa Rest = Jul. 1910 1931 17,710.15 
Villa Rosa sf Dec. 1911 1931 17,578.80 
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is true with its reluctance to enter or per- 
mit its railroad customers to enter, so far 
as sleeping cars are concerned, the light- 
weight car field. 

We find a further indication of monopolistic 
control in Pullman’s policy with regard to 
guarantees exacted from its railroad cus- 
tomers.- This shows with particular clarity 
in the case of the railroad lines where the 
returns at profit-making levels were not 
uniform. Pullman has successfully insisted 
on such guarantees from the road as would 
insure Pullman an operating profit on any 
cars furnished and this regardless of the 
general state of the industry or business in 
the country. 

Relevant also is the fact that the Pullman 
business enterprises have been and are in- 
timately associated with other large scale 
businesses of the country, especially rail- 
road transportation, through a number of 
common directorates. Thus H. S. Vanderbilt 
and George Whitney, directors of the .New 
York Central, are also directors of the 
Pullman Company and Pullman, Inc.” The 
association with the Pennsylvania Railroad 
‘is through directors D. R. McLennan and 
R. K. Mellon who are also directors of the 
two Pullman companies as are J. R. Mor- 
ron, a director of the Alton and Baltimore 
& Ohio railroads, and H. S. Sturgis, .a di- 
rector of the Delaware, Lackawanna & 
Western Railroad Company.” 

The significance of such interlocking di- 
rectorates is not that their existence, by 
themselves, constitutes a violation of the 
Sherman Act. They did raise problems for 
Pullman in connection with the Clayton Act 
and the evidence shows concern manifested 
by Pullman’s officers to find a way that they 
considered valuable directors could be re- 
tained without running afoul of that statute. 
Aside from this, however, the advantage of 
having persons of busines prominence and 
influence ultimately associated in the Pull- 
man enterprise, especially when such per- 
sons had their connections directly with 
railroads or with the source of railroad 
financing is clear. Standing alone it does not 
constitute a violation of the Sherman Act, 
but it -is significant for consideration as-one 
of the figures in the whole picture through 


which a complete control of sleeping car 
transportation was accomplished and is: 
maintained. 

Not only does Pullman have exclusive 
service contracts to furnish railroads with 
sleeping cars and sleeping car service, but 
through these contracts it is able to control 
and does control the manufacture of sleep- 
ing cars throughout the United States. In 
the early days of the company a consider- 
able number of-cars was purchased from 
outside manufacturers. The next step was 
the establishment of a manufacturing plant, 
in 1881, by the Pullman Company at Pull- 
man, Illinois, where from that year on, 
with but a few minor exceptions, all new 
cars used by the Company in furnishing 
Pullman service; were made by the company 
itself. Subsequently, as the findings of fact 
show, the manufacturing business was sep- 
arated and transferred to a separate corpora- 
tion. No evidence has been shown that the 
Pullman Company or Pullman, Inc., has 
ever entered into any express exclusive deal- 
ing contract with the present Pullman- 
Standard or its predecessor company. But 
it is perfectly clear, indeed not disputed, 
that since the manufacturing department of 
Pullman was established new cars have not 
been bought by Pullman from any other 
manufacturer. While corporate identities 
of the Pullman Company, the operating 
company, and Pullman-Standard are kept 
separated, both are owned by Pullman, Inc. 
Pullman-Standard supplies all the sleeping 
cars that Pullman uses. Pullman supplies 
all the sleeping cars which the railroads use. 
Qther companies could make sleeping cars 
as the stipulation shows. But they can 
hardly hope to get a chance to do so, with 
the expectation of having them used on rail- 
roads, where the control of Pullman service 
is in the hands of those who use only Pull- 
man made cars. That this control is com- 
plete is shown in the experience of both the 
Burlington & Quincy and the Santa Fe 
who had gone out into the market and 
bought cars designed and built by the Budd 
Manufacturing Company and which the rail- 
roads wished to try out in an experiment for 
attracting business to the roads. After nego- 
tiations Pullman did accept certain of these 


2 Mr. Vanderbiit also is disclosed as a direc- 
tor of Beech Creek, Boston & Albany, Canada 
Southern, Chicago & Northwestern, Chicago, 
St. Paul, Minnesota & Omaha, Cleveland, Cin- 
cinnati, Chicago & St, Louis, Detroit, Toledo & 
Milwaukee, Hudson River Connecting, Indiana 
Harbor Belt, Michigan Central, New Jersey 
Junction, New York & Fort Lee, New York & 
Harlem, Pittsburgh & Lake Erie, Rutland, St. 
Clair & Western, St. Lawrence & Adirondack, 
Shenango Valley, Toledo & Ohio Central, Wall- 
kill Valley, W. Shore, Pittsburgh, McKeesport 
& Youghiogheny railroads by Poor’s Directory 
of Directors—1940 Edition. 
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3 Represented also’on Pullman’s Boards of 
Directors were officials directors, inter alia! of 
the Mellon National Bank, J. P. Morgan & Co., 
Inc., First National Bank of New York, U. S. 
Steel Corp., Carborundum Co., Aluminum Co. 
of America, Gulf Oil Corp., United Petroleum 
Secur. Corp., Ethyl Gasoline Corp., Consoli- 
dated Edison Co. of N. Y., Koppers-United 
Corp., Armour & Company, American Tel. & 
Tel., American Can Co., Great Amer. Indemnity 
Co., Westinghouse Airbrake Co., E. I. duPont 
de Nemours & Co., Eastern Airlines and Gen- 
eral Motors. 
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cars, under a lease arrangement, for service 
and operation. But Pullman made it exceed- 
ingly clear that thereafter all lightweight 
cars which it would: operate and. service 
would have to be furnished by it.‘ With 
such an unbroken record of exclusive deal- 
ing with its own manufacturing department 
or ally we do not need evidence of an ex- 
press contract to conclude that it is under- 
stood between the parties that Pullman 
operated sleeping cars are to come from the 
manufacturing division of the Pullman en- 
terprise only. What parties do, over a 
course of time, is surely as demonstrative 
of their understanding and intent as what 
they say.. It is settled, of course, that an 
agreement may be found in a course of deal- 
ings or other circumstances as well as through 
exchange of words. Frey & Son, Incorpo- 
rated v. Cudahy Packing Company, 256 U. S. 
208 (1921); United States v. A. Schrader’s 
Son, Inc., 252 U. S. 85 (1920). As D. A. 
Crawford, defendant’s president, himself, 
said: “The Court should look to what was 
done, not to what was talked about.” 


Applicability of The Sherman Act 


The facts presented in evidence constitute, 
in our opinion, an infraction of the monopoly 
section of the statute, that is §2. We have 
here defendants who are not only the sole 
purveyors of sleeping car service, but who 
got themselves into that position by buying 
out competitors with the express intent, as 
recorded in their. own corporate minutes, of 
eliminating what they pleased to call “use- 
less competition.” Then having acquired sole 
possession of the field they have so arranged 
matters that no one else can enter it. This 
is equally true of the business of manufac-’ 


turing sleeping cars as it is of the business 
of servicing sleeping cars, graphically de- 
scribed by the defendants’ counsel as “cham- 
ber maid service.” The economic and physical 
obstacles present to prevent an individual 
railroad from escaping the Pullman monopoly 
by itself supplying service are as great as 
the geographical obstacles which the Court 
found determinative in United States v. 
Terminal Railroad Association of St.. Louis, 
224 U. S. 383 (1912). 


Monopoly being clearly established any 


number of judicial statements can be found 


to the effect that instances of its baleful 
practices need not be shown to prove that 
the statute is violated. Benevolent monopoly 
is no less a monopoly because it is bene- 
volent. A fortiori evidence that defendants 
know their business and run it in an efficient 
manner or even that their customers are not 
displeased is beside the legal point. 

In addition to the existence of monopolis- 
tic power, however, there has been shown a 
series of instances of its exercise as, for 
example, the exclusion of the Budd products 
from sleeping car business; the insistence on 
all or nothing clauses in contracts; the ob- 
durate resistance to changes in type of cars 
pressed for by railroad customers; the guar- 
anty clause to protect Pullman in matters of 
earnings. These we take it are monoplistic 
practices. They show defendants’ control 
of the market; they are also evidence of 
violation of § 1 of the statute concerning re- 
straint of trade. As the Court says in United 
States v. Socony-Vacuum Oil Co., Inc., 310 
U. S. 150, footnote, page 226 (1940): “... 
the two sections overlap in the sense that a 
monopoly under § 2 is a species of restraint 
of trade under § 1.”" 


144In a memorandum to Mr. Crawford, dated 
July 28, 1936, Mr. Taylor frankly stated Pull- 
man’s position. ‘‘Mr. Engel then asked me 
what our position would be as to additional 
new-type lightweight cars which the Santa Fe 
undoubtedly would require in the very near 
future; he said this would probably run to not 
less than 6 additional trains. I told him, in 
accordance with my understanding with you, 
that The Pullman Company would not be will- 
ing to lease from the Railway Company any 
additional new-type lightweight cars built by 
outside car builders; he then called attention 
to the fact that their operating agreement ex- 
pires Dec. 31, 1937, in less than eighteen 
months, and asked what our position would be 
if they should insist upon an additional fleet of 
stainless steel lightweight cars. I told him 
that if they insisted upon having additional 
stainless steel cars and we were not willing to 
furnish such cars, and as they probably would 
not be delivered, if ordered outside, until some 
considerable time after the first of next year, 
we probably would not endeavor to stand on our 
rights under the contract and block them from 
operating the cars themselves but would agree 
to a cancellation of the contract.” 


1% The whole paragraph had best be quoted. 
It reads: 

“The existence or exertion of power to ac- 
complish the desired objective (United States v. 
United States Steel Corp., 251 U.S. 417, 444-445; 
United States v. International Harvester Co., 
274 U. S. 693, 708-709) becomes important only 
in cases where the offense charged: is the ac- 
tual monopolizing of any part of trade or com- 
merce in violation of § 2 of the Act. An intent 
and a power to produce the result which the 
law condemns are then necessary. As stated in 
Swift & Co. v. United States, 196 U. S. 375, 396, 
*, . . When that intent and the consequent 
dangerous probability exist, this statute, like 
many others and like the common law in some 
cases, directs itself against that dangerous 
probability as well as against the completed 
result.’ But the crime under §1 is legally 
distinct from that under § 2 (United States v. 
MacAndrews & Forbes Co., 149 F. 836; United 
States v: Buchalter, 88 F. 2d 625) though the 
two sections overlap in the sense that a mnonop- 
oly under § 2 is a species of restraint of trade 
under §1. Standard Oil Co. v. United States, 
221 U. S. 1, 59-61; Patterson v. United States, 
supra, p. 620. Only a confusion between the 
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The government has contended through- 
out this case that it is unique on its facts in 
presenting a situation where the monopoly 
is 100% complete. With this contention, at 
the end of our consideration of the evidence 
presented, we are constrained to agree. We 
find a complete monopolization in the busi- 
ness of furnishing sleeping cars to railroads. 
This applies to the servicing of the cars and 
the furnishing of such cars both of which 
are completely controlled by the defendants. 
Through the furnishing of the cars under 
the exclusive service contracts the furnisher 
has complete control of the sleeping car 
manufacturing industry as well. The im- 
material leaks in this watertight arrange- 
ment have been with its knowledge and 
consent, albeit the consent was given grudg- 
ingly. We have found no other case among 
the many to which we have been referred 
presenting such effective and complete 
monopolization of a given field by the sole 
proprietor in that field. This being so, we 
do not feel that there is point in the expen- 
diture of paper and ink in discussing the 
applicability of cases where the court strug- 
gled with the question of the legal effect of 
partial control of a given market. The very 
point of such cases is to determine whether 
what has been done has gone far enough. 
Here what has been done has gone as far 
as it is possible to go, that is complete domi- 
nation of the market. 

The able argument for the defendant has, 
naturally enough, emphasized the legal pro- 
priety of various individual aspects of Pull- 
man business inrelation to its railroad 
customers. Thus it points out that every 
railroad company has an exclusive right to 
the transportation of passengers over its 
line and that it has a legal right, also, to 
employ Pullman or someone else to furnish 


part of its service on terms mutually agreed 
upon. We, ourselves, will go one step fur- 
ther and readily agree that the Supreme 
Court has upheld the legality of one such,’ 
exclusive contract with one railroad.” Again 
along this same line, it is emphasized that 
Pullman has a lawful right to enter into a 
contract for the performance of services 
with its own employees and its own tools. 
This, too, as a disassociated proposition 
probably would not be controverted by any- 
body. But it is clear that in a case like this 
it is the court’s duty to look at the whole 
picture, not indjvidual figures in it.” We 
have endeavored in the earlier portions of 
this opinion to assemble that whole picture 
composed: as it is of many parts, some of 
which singly might be without legal signif- 
icance. The sum total, it is clear, consti- 
tutes a complete domination by the defendants 
of a limited but important market. They 
have full control, they have the power to 
exclude, they have exercised the power and 
they have by all this violated the provisions 
of the Sherman Act. 


Relief 


The Court’s conclusion being that there 
has been a violation of the Sherman Act the 
final question is the equitable relief to be 
had in this suit. Counsel for the plaintiff 
have repeatedly suggested that in case of 
a finding of violation, the questions concern- 
ing relief might be referred to a master or 
one of the regulatory commissions to hold 
hearings at which experts, governmental or 
private, could state their views regarding 
proper organization of the business of pas- 
senger transportation in the United States. 
The Court is not inclined to view favorably 
so ambitious a program. It does not regard 
itself as a legislative committee nor a regu- 


nature of the offenses under those two sections 
(see United States v. Nelson, 52 F. 646; United 
States v. Patterson, 55 F. 605; Chesapeake & 
O. Fuel Co. v. United States, 115 F. 610) would 
lead to the conclusion that power to fix prices 
was necessary for proof of a price-fixing con- 
spiracy under §1. Cf. State v. Hastern Coal 
Co., 29 R. I. 254; 70 A. 1; State v, Scollard, 126 
Wash. 335; 218 P. 224.”’ 

16 Chicago, St. Louis and New Orleans Rail- 
road Company v. Pullman Southern Car Com- 
pany, 139 U.S. 79 (1891). 

7 “Tt is not essential that these contracts 
considered singly be unlawful as in, restraint 


of trade. So considered, they may be wholly 
innocent. Even acts absolutely lawful may be 
steps in a criminal plot. Aikens v. Wisconsin, 
195 U. S. 194, 206. But a series of such con- 


tracts, if the result of a concerted plan or plot 
between the defendants to thereby secure con- 
trol of the sale of the independent coal in the 
markets of other States, and thereby suppress 
competition in prices between their own output 
and that of the independent operators, would 
come plainly within the terms of the statute, 
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and as parts of the scheme or plot would be 
unlawful. Thus in Swift € Company v, United 
States, 196 U. S. 375, 396, where a plan or 
scheme consisting in many parts or elements 
was averred to constitute a combination for- 
bidden by the act of July 2, 1890, it was said: 

“““The scheme as a whole seems to us to be 
within reach of the law. The constituent ele- 
ments, as we have stated them, are enough to 
give to the scheme a body and, for all that 
we can say, to accomplish it. Moreover, what- 
ever we may think of them separately when we 
take them up as distinct charges, they are al- 
leged sufficiently as elements of the scheme. It 
is suggested that the several acts charged are 
lawful and that intent can make no difference. 
But they are bound together as the parts of a 
single plan. The plan may make the parts un- 
lawful.’ ’’ United States v. Reading Company, 
226 U.S. 324, 357-358 (1912). 5 

See also, United States v. Corn Products Fe- 
fining Co., 234 Fed. 964, 979 (S. D. N. Y. 1916) 
appeal dismissed, 249 U. S. 621 (1919); United 
Shoe Machinery Co. v. LaChapelle, 212 Mass. 
467, 99 N. E, 289, 293 (1912). 
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latory commission. A law suit has been 
brought, factual and legal conclusions reached 
and the relief to be afforded should be that 
which the Court can-both understand and 
apply. : 

On the other hand, we do not mean t 

be peremptory regarding -the appropriate 
decree. Counsel for both sides are entitled 
to be heard with regard to its form; it may 
be that additional testimony with regard to 
some of the points will be helpful. If so, 
we do not want to say in advance that we 
do not wish to hear it. 

The object to be sought,.for the conveni- 
ence of the parties as well as the Court, is 
a decree which will embody the necessary 
elements of suitable equitable relief and re- 
quire a minimum of supervision by the 
Court and reports and data by the parties. 
In other words, the Court should give a 
decree in which the duty of the defendants 
is outlined as explicitly as possible so that 
both the defendants and others dealing with 
them may know what their responsibilities 
are. } 

Several things obvious for consideration 
in this connection the Pullman Company, 
through its officers, if not by corporate action, 
has already expressed its willingness to do. 
Indeed some of them, it is said, have already 
been put into practice by Pullman. We 
agree with the government’s contention that 
this does not make an order requiring such 
practices less appropriate. If the things 
done are indicated to remove certain com- 
pany activities from the prohibition of the 
Sherman Act, a decree requiring them is not 
less appropriate because the company’s new 
policy, as distinguished from the old, may 


already include them. The decree will in-. 


sure the continuance of such reformed prac- 
tices. ~ 


We see no necessity for orders directed 
against individual defendants by name. Where 
corporate practices are forbidden or ordered 
the usual inclusion of the corporate defend- 
ants, and their directors and officers is suf- 
ficient. 

Among the matters in the mind of the 
Court which it deems relevant for inclusion 
in a proposed decree are the following: 

1. The separation of the business of the 
Pullman Company from that of Pullman- 
Standard Car Manufacturing Company and 
the simplest method of accomplishing that 
separation. 

2. The establishing of the right of a rail- 
road to purchase used sleeping cars from 
the Pullman Company. 

3. The terms to be included in a direction 
that Pullman shall be required to operate 
and service sleeping cars designed and built 
by any manufacturer and tendered to it for 
operation and service. 

4. The right of any railroad which wishes 
to operate all or a portion of its own sleep- 
ing car business so to do, regardless of 
existing sleeping car contracts with the 
Pullman Company. 

5. The establishment of the obligation of 
the Pullman Company to furnish through- 
line sleeping car service to any railroad or 
group of railroads. 

6. The elimination of exclusive dealing 
contracts between the Pullman Company 
and the railroads and the abrogation of such 
provisions in exisiting contracts. 

The formulation of a decree will await 
further discussion and hearing upon these 
points and others which may be suggested 
by the parties. 


[1 56,273] United States v. Freightways et, al. 

In’ the District Court of the United States for the Northern District of California, 
Southern Division. Civil Action No. 22075-R. April 14, 1943. 

In. a consent decree entered in proceedings under the anti-trust laws, dissolution of 


Freightways is ordered, and defendants are enjoined from adopting any agreement or plan 
for the division or allocation of territory among themselves for the purpose of soliciting 
freight; from dividing the United States into zones; from providing exclusive routings over 
the lines of the defendants and their connecting carriers; from issuing any routing or other’ 
guides for the use of agents, shippers, carriers or others which set up on a point-to-point 
basis exclusive routings of shipments transported over the lines of the defendant carriers 
or their connecting carriers; from exchanging freight exclusively among themselves or 
exclusively with other motor carriers; from agreeing not to exchange freight with or accept 
freight from other motor carriers in competition with themselves; from pooling or arbitrarily 
dividing freight at any common terminal or elsewhere; from soliciting freight in a common 
name; from canceling through routes and through rates with other carriers; from using the 
name “Freightways” in their corporate title on rolling stock and routing of traffic, or in any 
manner whatsoever; and from fixing, discussing or determining rates, charges, fares, rules 
and practices except for the purpose of establishing through routes or joint rates. 


Decree entered by MicHAEt J. RocHE, United States District Judge. 
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Decree 


This case having come on to be heard be- 
‘fore the Honorable Michael J. Roche, United 
States District Judge, United States of 
America, appearing by Tom C. Clark, As- 
sistant Attorney General; Arne C. Wiprud, 
William R. Kueffner and Pierce W. Bradley, 
Special Assistants to the Attorney General; 
Robert J. Rubin and George W. Hippeli, 
Special Attorneys; and Frank J. Hennessy, 
United States Attorney; and the answering 
‘defendants appearing by DeLancey C. Smith, 
Francis R. Kirkham, Charles F. Prael, and 
Donald R. Schafer, their attorneys, and 
the Court having heard and duly considered 
the pleadings and statements of counsel for the 
respective parties, and the plaintiff having 
presented its case, and the defendants hav- 
ing submitted their case, and consented to 
the entry of this decree before any testi- 
‘mony was taken on behalf of defendants; 
and it appearing to the satisfaction of the 
Court that ‘the plaintiff is entitled to the 
relief hereinafter granted and adjudged, it 
is, therefore, hereby ordered, adjudged and 
decreed as follows: 


I 
[Jurisdiction and Cause of Action] 


The Court has jurisdiction of the parties 
hereto; and for the purposes of this decree 
and proceeding ‘for the enforcement thereof, 
the Court has jurisdiction of the subject 
hereof and the complaint states a cause of 
action against the said defendant under the 
Act of Congress of July 2, 1890 entitled, 
“An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopo- 
lies,’ known as the Sherman Antitrust Act. 


II 
[Combination and Conspiracy Unlawful] 


The combination and the conspiracy be- 
tween defendant Freightways and defend- 
ant motor carriers constitutes a combination 
and conspiracy to monopolize, and an un- 
reasonable and unlawful restraint of trade 
and commerce among the several states and 
with foreign countries in violation of Sec- 
tions 1 and 2 of the Sherman Antitrust Act. 


III 
[Prohibited Acts Enjoined] 


Each individual defendant, and each cor- 
porate defendant, its successors, officers, 
directors, agents and employees and all 
persons and corporations acting under, 
through or for it, hereby is and are enjoined 
from doing the acts prohibited by this de- 
cree and is and are directed to do the acts 
hereby required. 
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IV 
[Dissolution] 


It is further ordered, adjudged and de- 
creed, that the defendant Freightways shall 
be and is hereby forever dissolved and the 
defendants, and each of them, their officers 
and agents, are hereby ordered to dis- 
solve and liquidate said defendant Freight- 
ways and divest themselves of any and all 
interest therein. 


V 
[Membership in Similar Organization) 


The defendants, and each of them, their 
officers and agents, are perpetually enjoined 
and restrained from organizing, participat- 
ing in, or becoming members of any associa- 
tion or corporation which carries on directly 
or indirectly such activities of Freightways 
as are prohibited by this decree. 


é VI 
[Allocation of Areas or Routings] 


Any two or more of the defendants, their 
officers and agents, are hereby perpetually 
enjoined and restrained fuom making, adopt- 
ing, promulgating or making use of any 
agreement, resolution, plan or device for 
dividing and allocating among defendants, 
or any of them, geographical areas from 
which and to which freight would be solic- 
ited, carried, and/or delivered, or dividing 
the United States into zones, or providing 
exclusive routing or routings’ via the lines of 
defendants, or any of.them, and their con- 
necting carriers, for each traffic movement 
originating in or destined to said zones on 
the one hand and from or to points within 
the territory served by defendant motor car- 
riers, or any of them, on the other hand, or 
between points in the territory served by the 
defendants, or any of them. 


VII 
[Publication of Routing Guides] 


Any two or more defendants, their officers 
and agents, are hereby perpetually enjoined 
and restrained from using preparing, pub- 
lishing, or issuing any routing or other 
guides for the use of agents, shippers, car- 
riers, or others, setting up on a point to point 
basis exclusive routings to be given ‘ship- 
ments transported by or. for movement over 
the ‘lines of defendant motor carriers, or any 
of them, and their connecting carriers. 


VIil 


[Agreements for Exclusive Exchange of 
Freight or Elimination of Competition] 


The defendants, and each of them, their 
officers and agents, are perpetually enjoined 
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and restrained from agreeing to exchange or 
from exchanging freight exclusively among 
themselves or exclusively with other motor 
carriers, or from agreeing to eliminate com- 
petition among themselves, or any of them; 
or with other carriers, in violation of the 
Sherman Antitrust Act. ‘ 


IX 


[Agreements Not to Exchange Freight 
with Competitors] 


The defendants, and each of them, their 
officers and agents, are hereby perpetually 
enjoined and restrained from agreeing not 
to exchange freight with or accept freight 
from other motor carriers which are in com- 
petition with defendant motor carriers, or 
any of them. 


x 
[Pooling or Dividing Freight] 


Defendants, and each of them, their off- 
cers, agents and employees are enjoined and 
restrained from pooling or arbitrarily divid- 
ing freight at any common terminal or 
elsewhere. 


XI 


[Violation of Shipper’s Routing Directions] 


Defendants, and each of them, their officers, 
agents and employees are enjoined and re- 
strained from the transportation of freight 
otherwise than in accordance with routing 
of same by the shipper, carrier or consignee, 
except where same has not been routed by 
shipper, carrier or consignee, and except in 
cases of emergency such as riot, flood, acci- 
dent, disaster or other act of God. 


XII 
[Solicitation of Freight nm Common Name] 


Any two or more defendants, their officers 
and agents, are enjoined and restrained from 
the solicitation of freight in a common name; 
and from using any shipping documents 
which show the name thereon of any carrier 
other than the originating or participating 
carrier. 


XIII 


[Cancellation of Through Routes and 
Joint Rates] 


The defendants, and each of them, their 
officers and agents, are perpetually enjoined 
and restrained from cancelling through routes 
and joint rates with other carriers, or other- 
wise restricting their tariffs, by concert of 
action among themselves or among any two 
or more of them. 


XIV 
[Restricting Right to Dispose of Assets] 


The defendants, and each of them, their 
officers and agents, are perpetually enjoined 
and restrained from agreeing among them- 
selves that none of said defendants will sell, 
or otherwise dispose of their assets or good 
will, or any part thereof, without first offer- 
ing same to any of the defendants herein, or 
in any other manner restricting the right of 
any of the defendants to dispose of their 
said assets and good will in any manner 
they desire. 


XV 
[Use of Name “Freightways’| 


The defendants, and each of them, their 
officers and agents, are perpetually enjoined 
and restrained from using only the name, 
“Freightways” in their corporate title, on 
rolling stock and routing of traffic, or in any 
manner whatsoever. 


XVI 
[Agreements upon Rates and Practices] 


The defendants, and each of them; their 
officers and agents, are perpetually enjoined 
and restrained from agreeing among them- 
selves to fix, discuss, or in any manner, de- 
termine rates, charges, fares, and rules and 
practices in connection therewith, other than 
the agreeing by two or more connecting 
carriers on the establishment of through 
routes and joint rates and on the division 
among or between themselves of revenue 
derived from interline freight moving via 
their lines on joint rates published or con- 


. curred in by the defendants and other car- 


riers participating in such movement. 


XVII 
[Opening. of Gateways to All Motor Carriers] 


‘The defendants, and each of them, their 
officers and agents, shall take all necessary 
and proper steps to accomplish the opening 
to all‘motor carriers of-all gateways hereto- 
fore closed pursuant to agreement of the 
defendants, or any of them, and the removal 
of any tariff restrictions made pursuant to 
agreement of the defendants, or any of them, 
to effectuate the closing of such gateways. 


XVIII 


[Time Within Which Decree to Be 
Effectuated] 


All of the provisions of this decree are 
effectuated on the 31st day of January 1944.* 


* (Paragraph XVIII, originally setting the ef- 
fective date as 180 days from the date of the 
decree, was amended to read as above January 
31, 1944.] 
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XIX 
[Appointment of Receiver] 


Upon the failure of said defendants, or any 
of them, to comply with the provisions of 
this decree, including the liquidation and 
dissolution of defendant Freightways, within 
the time specified in this decree, the Court 
may appoint a receiver to effectuate the pro- 
visions of this decree after motion and 
order for that purpose. 


xX 
[Costs of Suit] 


The plaintiff shall recover from the de- 
fendants the costs of this suit to be duly 
taxed herein. 


XXI 
[Access to Records, Interviews and Reports] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on the written 
request of the Attorney General or an As- 
sistant Attorney General and on reasonable 
notice to defendant motor carriers, made to 
the principal office of said defendants, be 
permitted (a) reasonable access, during the 
office hours of said defendants, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of said 


defendants, relating to any of the matters 
contained in this decree; (b) subject to the 
reasonable convenience of said defendants 
and without restraint or interference from 
it, and subject to any legally recognized 
privilege, to interview officers or employees 
of said defendants, who may have counsel 
present, regarding any such matters; and 
said defendants, on such request, shall sub- 
mit such reports in respect of any such 
matters as may from time to time be reason- 
ably necessary for the proper enforcement 
of this decree; provided, however, that infor- 
mation obtained by the means permitted in 
this paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice, 
except in the course of legal proceedings in- 
which the United States is a party or as 
otherwise required by law. 


XXII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties to 
this decree to make application to the Court 
any time before or after the effective date 
hereof for such further orders and directions 
as may be necessary or appropriate in rela- 
tion to the construction of or carrying out 
of this decree, for the modification hereof 
upon: any ground for the enforcement of 
compliance herewith and the punishment of 
violations hereof, 


[56,274] R. Lyle Schill, trading as Schill’s Book Shop v. The Remington Putnam 


Book Company. 


Court of Appeals of Maryland. No. 11, January Term, 1943. Filed April 8, 1943. 
Appeal from the Circuit Court No. 2 of Baltimore City. <: 
In a suit by one bookseller to enjoin another bookseller from selling books at prices 


below those established in a fair trade contract between plaintiff bookseller and a book 
publisher, the defendant bookseller can raise the defense that the fair trade contract was 
a part of a conspiracy in violation of the Sherman Anti-Trust Act, since defendant was 
not a party to the contract by his own voluntary participation, but became a party only 
in a limited sense by reason of the provisions of the Fair Trade Act. 


A state court will not permit enforcement of a contract which violates the Sherman 
Anti-Trust Act. 


For appellant: Herbert M. Brune, Jr. (Brune & Gordon on the brief). 
For appellee: Michael F. Delea (James M. Hoffa on the brief). 


[Facts of Case] 


Co.iins, J—The Remington-Putnam Book 
Company, on February 8, 1940, filed in Cir- 


cuit Court No. 2 of Baltimore City, a bill 
of complaint against the appellant here, 
Schill’s Book Shop, alleging, in effect, among 
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other things, that it had entered into a 
Fair Trade Contract under the Acts of 1937, 
Chapter 239, and Acts of 1939, Chapter 248, 
known as the “Fair Trade Act,” with Simon 
& Schuster, Inc., a book publisher and filed 
therewith the publisher’s price list showing 
the books protected under the contract. The 
bill further alleged that the appellant knew 
at all times of the Fair Trade Contract 
between the appellee and Simon & Schuster, 
Inc., and in spite of such knowledge and the 
fact that he had been repeatedly requested 
to desist from the violation of the contract 
previously entered into between Remington- 
Putnam Book Company and Simon & 
Schuster, Inc., that Schill had repeatedly 
violated the terms of said contract and the 
price list by selling books on the protected 
price list at a discount. Remington-Putnam 
Bogk Company asked for an_ injunction 
against the defendant, Schill, enjoining and 
restraining him from violating the terms of 
said contract. Schill filed a demurrer and 
answer which demurrer was overruled by 
the Chancellor and an appeal was taken to 
this court. In an opinion reported in 179 
Md., Page 83, this Court held: (1) That 
copyright books are within the purview of 
the Maryland Fair Trade Act; (2) That the 
price of the book in question was sufficiently 
definite and (3) That the exemption in the 
contract did not render it unenforceable. 


After the appeal Schill twice amended his 
answer, the last amendment being the same 
as that originally filed except that he added 
forty sections thereto, numbered D-1 to 
D-40. As well summarized by the Chan- 
cellor, the amended answer alleges in part 
and in substance as follows: 


“that the contract between Simon and Schuster, 
Inc., and plaintiff which is the basis of the pres- 
ent suit, is part of an organized attempt by an 
illegal combination of publishers, acting in con- 
cert, to monopolize and control the entire sys- 
tem of book distribution in Maryland and 
elsewhere. That early in 1937 these publishers 
‘entered into a conspiracy in violation of the 
Sherman Anti-Trust Law, which continues to 
the present time, to-fix and maintain prices for 
new books throughout the United States. The 
country’s leading booksellers, including plain- 
tiff, were associated in the conspiracy. The 
conspirators caused identical contracts to be 
executed by each publisher with a co-operating 
bookseller in each state, which, like Maryland, 
had enacted a Fair Trade Act, for the purpose 
of raising and fixing retail prices on substan- 
tially all books published by the conspiring 
publishers; that the contract involved in this 
case is one executed in furtherance of said con- 
spiracy as an integral part thereof. 


‘The conspirators, both publishers and sellers, 
collaborated in producing a form of contract 
similar to that filed as an Exhibit with the Bill 
‘therein, and agreed to use and further the use of 
this form. From the spring of 1937 practically 
all current trade books were price fixed in New 
York under agreements requiring retailers to 


observe fixed prices, excepting sales by book 
clubs to their members. A rigid price structure 
was thus set up in the State of New York: by 
joint action of the conspirators. The Tydings- 
Miller amendment to the Sherman Act was en- 
acted, and in the fall, of 1937 the conspirators 
proceeded to extend the New York conspiracy to 
41 other states, including Maryland. At this 
time, if not before, plaintiff entered directly 
into the conspiracy amd ratified, confirmed and 
adopted the previous activities of the conspira- 
tors of which it was at all times fully informed. 
By the end of 1937 practically all current trade 
books were price fixed under a standard form 
of agreement, requiring retailers to observe 
fixed prices, The effect was to set up a rigid 
and uniform scale of prices for all trade books 
of different publishers sold in interstate com- 
merce, all in accordance with the joint intention 
of the conspirators. By the end of Decem- 
ber, 1937, plaintiff had solicited and obtained 
price fixing contracts from all the leading pub- 
lishers, pursuant to the conspiracy. A joint 
enforcement committee of publishers and book- 
sellers was set up, retaining common counsel 
and soliciting and collecting funds from pub- 
lishers and booksellers for a joint enforcement 
effort. Through this committee and its counsel, 
at the instance of plaintiff, defendant was re- 
peatedly harassed and the present and other 
suits were instituted by plaintiff in pursuance 
of the combination and conspiracy. Plaintiff 
contributed to a fund raised by numerous pub- 
lishers and—booksellers to prosecute legal pro- 
ceedings against R. H. Macy & Co., Inc., New 
York City, in furtherance of the purpose of the 
conspiracy.”’ 


After argument and reargument, the 
Chancellor below sustained the demurrer 
to the answer. The following stipulation 
was entered into by counsel: ; 

‘It is hereby stipulated and agreed by anda 
between counsel for Complainant and Respond- 
ent, for purposes of trial of this case, that the 
facts stated in the Bill of Complaint are true 
and correct; provided that, as to the Respond- 
ent’s knowledge of the contract referred to in 
Paragraph Fifth (Complainant’s Exhibit No. 1) 
at and prior to the sale referred to in Para- 
graph Seventh. Respondent merely waives proof 
thereof, to the end that the Court may enter a 
decree with like effect as if the same were 
fully established by proof. 

“And it is further stipulated and agreed by 
and between counsel for Complainant and Re- 
spondent, in order to save time atthe trial of 
this case, that Respondent is prepared to proffer 
certain testimony in support of the affirmative 
defenses raised in his Second Amended Answer, 
but in view of the Order of Court sustaining 
Complainant’s demurrer to said affirmative de- 
fenses, a formal proffer of such testimony is 
dispensed with: and the absence of such formal 
proffer shall not be construed as a waiver or 
relinquishment of the right to assert said de- 
fenses by appeal from the decision of this 
Court.”’ 


A decree was then passed by the Chan- 
cellor on the eleventh day of June, 1942, 
ordering that the injunction as prayed’ be 
issued. An appeal is taken to this Court 
from that decree by R. Lyle Schill, trading 
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as Schill’s Book Shop, appellant, against the 
Remington-Putnam Book Company, a body 
corporate, appellee. 

The part of the Sherman Act, as amend- 
ed, which is allegedly violated is as follows: 


“Every contract, combination in the form of 
trust or: otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is hereby declared to 
be illegal; Provided, that nothing herein con- 
tained in Sections 1-7 of this title shall render 
illegal, contracts or agreements prescribing min- 
imum prices for the resale of a commodity which 
bears, or the label or container of which bears, 
the trade-mark, brand, or name of the producer 
or distributor of such commodity and which 
is in free and open competition with commodi- 
ties of the same general class produced or 
distributed by others, when contracts or agree- 
ments of that description are lawful as applied 
to intrastate transactions, under any statute, 
law, or public policy now or hereafter in effect 
in any State, Territory, or the District of Co- 
lumbia in which such resale is to be made, or 
to which the commodity is to be transported 
for such resale, and the making of such con- 
tracts or agreements shall not be an unfair 
method of competition under Section’ 5 as 
amended and supplemented, of this title: * * *’’ 


In the amended answer are conclusions 
as of law drawn by the pleader from facts 
stated in the answer which, of course, are 
not admitted by the demurrer. Miller, Eq- 
uity Procedure, p. 172; Ulman v. Charles St. 
Ave. Co., 83 Md.. 130, 144. The amended 
answer, however, does charge that the con- 
tract between the appellee and Simon & 
Schuster, Inc., under the Maryland statute 
valid on its face, was entered into in restraint 
of trade in interstate comerce, in further- 
ance of a conspiracy between the publishers 
and booksellers under a price-fixing con- 
spiracy and therefore, for the purpose of the 
demurrer alleges a violation of the Sherman 
Anti-Trust Act, supra. Appellee cites the 
case of the National Fireproofing Co. v. Ma- 
son Builders Assn. (C. C. A. 2) 169 F. 259, 
in which it was said: 

“It is not enough to establish illegality in an 
agreement between certain persons to show that 
it works harm to others. An agreement entered 
into for the primary purpose of promoting the 
interests of the parties is not rendered illegal 
by the- fact that it may incidentally injure 
third persons. * * * As a general rule it 
may be stated that, when the chief object of a 
combination is to injure or oppress third per- 
sons it is a conspiracy; but that when such 
injury or oppression is merely incidental to the 
carrying out of a lawful purpose, it is not a 
conspiracy.”’ 

In the case now before us, however, the 
appellant is not a third party but, by the 
operation of the law, is one of the parties to 
the contract. It was recently said in the 
case of Direct Sales Co., Inc. v. United States, 
decided November 12, 1942, 131 F. 2d 835, 
at page 836: 
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“An unlawful agreement need not be shown 
to exist in any formal way. It is a rare thing 
that an unlawful agreement can be so shown. 
A mutual understanding between the parties 
or’ any two or more of them is all that is nec- 
essary to prove conspiracy. United States v. 
Wilson, D. C. W. Va., 23 F. 2d 112; Fisher v. 
United States, 4 Circ., 13 F. 2d 756.’’ 


[Ilegality of Fair Trade C ontract as Defense] 


Appellee contends, and the Chancellor so 
held, that although the appellant became a 
party to the agreement between appellee 
and Simon & Schuster, Inc., for the purposes 
‘of the provisions of Section 102 and 110, 
inclusive, of Code (1939) Article 83, he did 
not become such by his own voluntary par- 
ticipation therein and he became such a 
party only ina limited sense and for a special 
purpose; further that appellant is made a 
party to the agreement by legal fiction; fur- 
ther that Schill could not set up as a de- 
fense the illegality of the contract because 
it was in violation of the Anti-Trust Act 
because he did not become a coconspirator 
with appellee and those named in the an- 
swer; further that if the appellant violated 
the Fair Price Law, it was merely collateral 
to the alleged conspiracy in restraint of in- 
terstate commerce and Schill, being only a 
party to that contract by reason of the Fair 
Trade, Act, supra,-could not set up the ille- 
gality of that contract as a defense in his 
answer. We cannot agree with this part of 
the conclusion of the learned Chancellor. 
Appellee cites as his authority for such a 
contention the following cases: “Connally 
v. Union Sewer Pipe Co., (1902), 184 P. S. 
540. 550, 552; 46 L. Ed. 679, 685, 686. Wilder 
v. Corn Products (1915), 236 U. S. 165, 171, 
ete.; 59 L. Ed. 520, 524. Small v. Lamborn 
(1925). 267 U. S. 248 252; 69 L. Ed. 597, 
599. Cf. Motion Picture Patents v. Ullman 
(Cir. Ct. S. D. N. Y., 1892), 186 Fed. Rep. 
174. Haacke v. Knights of Liberty (1892), 
75 Md. 429, 438.” Without reviewing -all 
of these, the case of Connally v. Union Sewer 
Pibe Co., supra, is illustrative of the princi- 
ples involved in them. In that case the 
defendant was sued on promissory notes for 
sewer pipe purchased by him from the plain- 
tiff. “Each defendant disputed his liability 
to the plaintiff upon the ground that prior 
to the making of the contracts with the de- 
fendants respectively for pipe, the plaintiff 
corporation entered into a combination with 
certain firms, corporations and companies 
engaged in Ohio in the manufacture of Ak- 
ron pipe; which combination, it is alleged, 
was in illegal restraint of trade and there- 
fore forbidden by the principles of the com- 
mon law as recognized and enforced both in 
Ohio and Illinois.” Connally v. Union Sewer 
Pipe Co., supra, p. 545. The Court said fur- 
ther in that case and later on page 545: 


Re 
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“Assuming, as defendants contend, that the 
alleged combination was illegal if tested by the 


principles of the common law, still it would not 


follow that they could, at common law, refuse 
to pay for pipe bought by them under special 
contracts with the plaint:ff. The illegality of 
such combination did not prevent the plaintiff 
corporation from selling pipe that it obtained 
from its constituent companies or either of 
them. It could pass a title by a sale to any 
one desiring to buy, .and the buyer could. not 
justify a refusal to pay for what he bought 
and received by proving that the seller had 
previously, in the prosecution of its business, 
entered into an illegal combination with others 
= reference generally to- the sale of Akron 
pipe.”’ 


It was held in the case of Motion Picture 
Patents v. Ullman et al., supra, that it was 
no defense to a suit for infringement of a 


- patent that the complainant and third parties 


have entered into a combination or conspir- 
acy in restraint of trade in violation of the 
Sherman Anti-Trust Act. The Maryland 
case of Haacke v. Knights of Liberty, supra, 
was one in which the defendant was a mem- 
ber and also treasurer of a social and liter- 
ary club. As treasurer he received, on Sun- 
days and on week days money belonging to 
the club. When sued for the money re- 
ceived by him and belonging to the club, he 
set up as a defense that the money was a 
result of Sunday labor in violation of the 
law; that such work was illegal and ultra 
vires; that the charter of:the plaintiff was 
fraudulently obtaimed and the election of 
the officers, illegal. This Court held that 
the defendant, having participated in the 
violation of the law and the infringement of 
the charter, that they did not constitute a 


valid defense under the circumstances of 


the case. : 

These authorities hereinbefore cited do 
not substantiate the contention of the ap- 
pellee that in the instant case the appellant 
cannot set up as a defense that the contract, 
which the appellee is asking the ‘Court to 
enjoin the violation of, was entered into a 
violation of the Anti-Trust Law. The case 
now before us is one in which an Equity 
Court is asked to enjoin the violation of a 
contract which, for the purpose of the de- 
murrer, is illegal. This is not a collateral 
contract, but is the contract which the ap- 
pellee is.asking this Court to enforce against 
the appellant and to which the appellant 
was made a party by law. Schill v. Rem- 
ington-Putnam Book Co., 179 Md., supra.. 


[State Court Will Not Enforce Contract 
Violative of Sherman Act] 


Tt has been held in a number of cases that 
a State Court will not permit enforcement 
of a contract in violation of the Sherman 
Anti-Trust Act. Allen v. Parks (Iowa, 


1923), 195 N. W. 745; Stewart v. Rawleigh 
Med. Co. (Okla., 1916), 159 Pac. 1187; Hunt 
v. Rawleigh Med. Co. (Okla., 1918) 176 Pac. 
410; Brooks v. Watkins Med. Co. (Okla, 
1921), 196 Pac. 956. In the recent cases of Sola 
Eleciric Company v. Jefferson Electric Com- 
pany, 63 Supreme Court 172, decided on 
December 7, 1942, Chief Justice Stone said 
at page 174: 

“A state by applying its own law of specific 
performance may not compel the performance 
of a contract contemplating violation of the 
federal land laws, Anderson v. Carkins, 135 
U. S. 483, 10 S. Ct. 905, 34 L. Ed. 272. Simi- 
larly this Court has declared that anyone sued 
upon a contract may set up as a defense that 
it is in violation of the Sherman Act. #. Be- 
ment & Sons v. National Harrow Co., 186 U. S. 
70, 88, 22 S. Ct. 747, 754, 46 L. Ed. 1058.” 


In the very recent case of Parker, Direc- 
tor of Agriculture, et al. v. Brown, 63 Su- 
preme Court 307, decided January 4, 1943, 
Chief Justice Stone said at page 314: 


“True, a state does not give immunity to’ 
those who violate the Sherman Act by author- 
izing them td violate it, or by declaring that 
their action is lawful. Northern Securities Co. 
v. United States, 193 U. S. 197, 332, 344-347, 24 


S. Ct. 436, 454, 459-461, 48 L. Ed. 679. *,* *” 


[“Clean Hand” Doctrine in Equity] 


When a person comes into an Equity 
Court which is supposed to do equity, he 
must come with clean hands, and to ask 
that Court to enforce a contract which, for 
the purpose of the demurrer is admitted to 
be illegal and to have been entered into in 
pursuance of an illegal conspiracy in re- 
straint of trade, is hardly equity. Where a 
contract is illegal or has been entered into 
to accomplish a fraudulent purpose, a‘Court 
of Equity will not, at the suit of one of the 
parties to that contract, compel its execu- 
tion and will refuse all affirmative aid to any 
of the participants. Freeman v. Sedwick; 
6 Gill, 28; Stewart v. Iglehart, 7 G. & J. 132; 
Cushwa v. Cushwa, 5 Md. 44; Schuman v. 
Pedicord, 50 Md. 560; Snyder v. Snyder, 51 
Md. 80; Brown v. Really, 72 Md. 489, 20 A. 
239; Baxter v. Deenen, 98 Md. 181, 57 A. 601; 
Lord v. Smith, 109 Md. 42, 50, 71 A. 430; 
Harrison v. Harrison, 160 Md. 378, 384; Bal- 
timore American Insurance Co. v. Ulman, 165 


Md. 630, 645; Hertz v. Mills, 166 Md. 492,. 


495; Baxter v. Wilburn, 172 Md. 160, 162. 


[Answer Sustained] 


It therefore appearing that the answer 
does charge that the contract, valid on its 
fact under the Maryland statute, was entered 
into in restraint of trade in interstate com- 
merce, in furtherance of a cbnspiracy be- 
tween the publishers and booksellers under’ 
a price fixing conspiracy and therefore, for 
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the pu:pose of the demurrer alleged a viola- 
tion of the Sherman Anti-Trust Act, which 


ruled ,and in view of the stipulation between 
the parties, the decree should be reversed. 


by its wording declares such a contract in- 
valid, and the appellant being a party who 
can assert such a defense, the demurrer to 
the amended answer should have been over- 


[Complaint Dismissed] 


Decree reversed, and bill of complaint dis- 
missed, costs to be paid by appellee. 


ff 56,275] Jergens-Woodbury Sales Corporation v. Federal Trade Commission. | 
n the United States Circuit Court of Appeals for the Sixth Circuit. No. 9109. Filed 
April 10, 1943. 


By consent of the Federal Trade Commission and a party respondent to proceedings 
before it, a Federal Trade Commission order prohibiting misrepresentation of germicidal 
qualities of face powders and creams is modified to proh.bit misrepresentation that creams 
will kill germs on the skin, or while on the skin will prevent germ growth under ordinary 


conditions of use, or will regain their germ-free condition in less than seven hours after 
last use; and, as so modified, the order is affirmed. 


Modifying and affirming the cease and desist order in FTC Dkt. 3438. 

For petitioner: Carl M. Jacobs, Cincinnati, Ohio; Jerome L. Isaacs, New York, N, Y. 
For respondent: W. T. Kelley, Washington, D. C. 

Before Hicks, Stmons and McALLIstTER, JJ. 

Decree approved for entry by Hicks, Circuit Judge. 


Final Decree Modifying Findings as to the 
Facts and Order to Cease and Desist, and 
Affirming and Enforcing Said Order 
as So Modified 


The petitioner herein, having filed with 
this Court on November 6, 1941, its petition 
to vacate, set aside or modify an order to 
cease and desist issued by the Federal Trade 
Commission, respondent herein, under date 
of September 10, 1941, under the provisions 
of the Federal Trade Conimission Act; and 
a copy of said petition having been served 
upon the respondent; and the respondent 
having thereafter certified and filed with this 
Court, as required by law, a transcript of 
the entire record in the proceeding lately 
pending before it, in which said order to 
cease and desist was entered; and the parties 
hereto, having filed herein their joint motion 
asking this Court to enter a decree modify- 
ing Paragraph Seven of the findings as to 
the facts and Paragraph 3 of the order to 
cease and desist, afhrming said order as so 
modified, and commanding obedience to the 
terms thereof as so modified and affirmed; 
and this Court being fully advised in the 
premises— 

Now, therefor, it is hereby ordered, ad- 
judged and decreed that Paragraph Seven 
of the findings as to the facts be modified 
by substituting for the present draft thereof 
the following: 


“Paragraph Seven: The evidence shows, and 
the Commission finds that respondent’s facial 
powder and cosmetic creams are germ free when 
first opened and before they have- been con- 
taminated in the course of use; that such facial 
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powder and creams do not possess sufficient 
bactericidal properties to warrant the represen- 
tation that they will kill germs on the skin 
or while on the skin will prevent germ growth, 
infections or blemishes under ordinary condi- 
tions of use; that, when the ordinary germs 
present on the face or hands are added to jars 
of respondent's creams, the lapse of seven hours 
is required before the creams will free them- 
selves of the germs so added, provided no op- 
portunity for recontamination occurs during this 
time; and that when such germs are added to 
respondent’s facial powder, they will still be 
Se a and active after the lapse of twenty-four 
ours."’ : 1 


And it is hereby further ordered, adjudged 
and decreed that said order to cease ‘and 
desist be modified by substituting for the 


present draft of Paragraph 3 thereof the: 
following: 


“3. Representing that its cosmetic creams 
will remain sterile, or that said creams will kill 
germs on the skin or while on the skin will pre- 
vent germ growth, infections or blemishes under 
ordinary conditions of use, or representing that 
such creams will regain their germ-free condi- 


tion in any period of time less than seven hours 
after last use.”’ 


and that said order, as so modified, be, and 
the same hereby is, affirmed. 

And it is hereby further ordered, adjudged 
and decreed that the petitioner, Jergens- 
Woodbury Sales Corporation, a corporation, 
its officers, representatives, agents and em- 
ployees, directly or through any corporate 
or other device, in connection with the offer- 
ing for sale, sale and distribution in com- 
merce, as commerce is defined in the Federal 
Trade Commission Act, of its soaps, cos- 
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metic creams and face powders, or any And it is hereby further ordered, ad- 
products of substantially similar composi- judged and decreed that, within ninety (90) 
tion or possessing substantially similar days after the entry of this decree, the peti- 
properties, forthwith cedse and desist from: tioner shall file with the Federal Trade 
1. Representing that its facial powder’ will Commission a report in writing setting 
guard against or prevent skin blemishes or in- forth in detail the manner and form in which 
Eton from seems ui: that said powder will it has complied therewith. 
remain germ-free during use; ; ieee 5 
2. Representing that its facial powder will ante ee udice . ate eer : ne 
spread farther than other competitive face pow- tee eee oe pelion (1) 
ders of comparable quality; of the Federal Trade Commission Act, to 
3. Representing that its cosmetic creams will prosecute suits to recover civil penalties for 
remain sterile, or that said creams will kill violations of the said order to cease and de- 
germs on the skin or while on the skin will sist hereby modified and affirmed, and with- 
prevent germ growth, infections or blemishes out prejudice.to the right of the Federal 
ee ate eceaatuons of ape Asda Trade Commission to maintain contempt 
u ams will regain their germ-free : ; ; : ; 
proceedings for violation of this decree, this 
condition in any period of time Jess than seven, Conrt retains jiirisdiction of this cause to 


hours after last use. ; z 

4, Representing in any manner whatever that ¢nter such further orders herein from time 
petitioner’s creams or soap have any added to time as may become-necessary effectively 
beneficial value upon the skin by reason of to enforce compliance in every respect with 


their vitamin content. this decree and to prevent evasion thereof. 


__ {{1 56,276] Honorable Michael J: Roche, United States District Judge for the Northern 
District of California, Southern Division, et al., v. Evaporated Milk Association, et al. 


Supreme Court of the United States. No. 584, October Term, 1942. May 3, 1943. 
On writ of certiorari to the United States Circuit Court of Appeals for the Ninth Circuit. 


In a criminal action charging conspiracy to restrain interstate commerce in the manu- 
facture and sale of evaporated milk, in violation of the Sherman Anti-Trust Act, a ruling 
of the trial court striking pleas in abatement is reviewable only on appeal, and not by 
mandamus. A ruling of the Circuit Court of Appeals, issuing a writ of mandamus directing 
the District Court to reinstate the pleas, is reversed. . 


For petitioner: Charles Fahy, Solicitor General. 


For respondents: Marshall P. Madison, San Francisco, Cal.; Francis R. Kirkham, 
Washington, D. C.; Herbert W. Clarke; Arthur B. Dunne, San Francisco, Cal.; Walter K. 
Olds; Maurice E. Harrison, San Francisco, Cal.; Lee M. Olds; Joseph A. Murphy, Detroit, 
Mich.; Nat Brown, Olympia, Wash.; E. R. Hoerchner; W. E. Foley; James E. Foley; 
Patrick A. Geraghety. 


Mr. Chief Justice Stone delivered the opinion of the Court. 


[Question for Decision] dictment recited that the grand jury which 

‘The question for decision is whether the ces ae io ee DOE Ao get AE ee 
Circuit Court of Appeals below stil & "egun but not finshed daring sald November 
court to correct that court’s alleged error in ea aces para e aie rec came 
striking respondents’ pleas in abatement to and that by order of the court the eraad 


a criminal indictment. jury had continued to sit during the March, 
1941, term “for the sole purpose of finishing 
[Facts of Case] investigations begun but not completed dur- 

An indictment returned in June, 1941, by mg said November Term. 
the grand jury sitting in the district court In September, 1941, respondents filed 


for Southern California, charged respond- pleas in abatement, asking that the indict- 
ents and others with conspiracy to fix the ment be quashed for want of jurisdiction of 
price of evaporated milk sold in interstate the court, on averments that the minutes 
commerce in violation of §§ 1 and 3 of the of the grand jury for its meeting of Febru- 
Sherman Act, 15 U. S. C. §§1, 3. The in- ary 28, 1941, disclosed that no investigation 
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of any matter mentioned in the indictment 
had been “begun” by the grand jury within 
the meaning of § 284 of the Judicial Code, 
28 U. S. C. § 421; during the November, 
1940, term of court, which expired March 2, 
1941.” : 

The Government filed replications deny- 
ing generally all the allegations of the pleas, 
and the issues thus raised were set for trial 
before a jury. Thereafter leave was granted 


to the Government to withdraw its replica-’ 


tions and to file demurrers to the pleas, and 
motions to strike them because insufficient 
in law, because they failed to state specific 
facts with sufficient certainty, and because 
they alleged facts which could not be within 
the pleaders’ knowledge. After argument 
the district court sustained the demurrers 
and granted the motions. Respondents 
thereupon instituted the present proceeding 
by their petition to the Circuit-Court of Ap- 
peals for the Ninth Circuit, praying that a 
writ of mandamus issue directing petitioners 
—the Honorable Michael J. Roche, district 
judge, and the district court—to reinstate 
the pleas in abatement and the Government’s 
replications, and to set the issues raised by 
the pleas and replications for jury trial. 

On the petition for the writ and the Gov- 
ernment’s return, the court of appeals or- 
dered the writ to issue. Upon rehéaring 
before the full court sitting en banc the court 
held that it had jurisdiction to issue the 
writ; that the district court had erred in 
striking the pleas in abatement; that the 
case was an appropriate one for interven- 
tion by mandamus; and that the writ should 
issue directing petitioners to reinstate the 
pleas in abatement and the replications, and 
to try the issues of fact thus raised. 130 
F. 2d 843. The court of appeals seems to 
have regarded the district court’s order 
striking the pleas in abatement as in effect 
a refusal to act upon the pleas, id. 845. We 
granted certiorari, 318 U. S. —, on a petition 
which set up that the circuit court of appeals 
erred in directing that mandamus issue, and 
in holding that the district court erred in 
striking the pleas in abatement. 


= 


[Contentions of Petitioners] 


Petitioners concede that the circuit court 
of appeals, like this Court, may, as provided 
by § 262 of the Judicial Code, 28 U. S. C. 
§ 377, “issue all writs not specifically pro- 
vided for by statute which may be necessary 
for the exercise of their respective jurisdic- 
tions, and agreeable to the usages and prin- 
ciples of law”. McClellan v. Carland, 217 
U. S. 268-279; Adams v. United States ex rel. 
McCann, 317 U. S. 269, 272-3. They argue 
that as the district court’s order striking 
the pleas in abatement was an exercise of 
its jurisdiction, its action is reviewable only 
on appeal and ngt by mandamus, and that 
since by Congressional enactment and policy 
appellate review of the district court’s order 
may be had only on review of a final judg- 
ment of conviction, that legislation and pol- 
icy are not to be circumvented by resort to 
mandamus. 


[Authority of CCA to Issue Writs of 
Mandamus] 


We are of opinion that in the circumstances 
of this case these are valid objections to the 
exercise by the circuit court of appeals of 
its discretionary power to issue the writ. 

As the.jurisdiction of the circuit court of 
appeals is exclusively appellate, its authority 
to issue writs of mandamus is restricted by 
statute to those cases in which the writ is 
in aid of that jurisdiction. Its authority is 
not confined to the issuance of writs in aid 
of a jurisdiction already acquired by appeal 
but extends to those cases which are within 
its appellate jurisdiction although no appeal 
has been perfected. Otherwise the appellate 
jurisdiction could be defeated and the pur- 


‘pose of the statute authorizing the writ 


thwarted by unauthorized action of the dis- 
trict court obstructing the appeal. Ex parte 
Bradstreet, 7 Pet. 634; Insurance Company v. 
Comstock, 16 Wall. 258, 270; McClellan v. Car- 
land, supra, 280; Ex parte United States, 287 
U. S. 241, 246; cf. Ex parte Siebold, 100 U. S. 
371, 374-5; Ex parte Republic of Peru, No. 13 
Orig., April 5, 1943, and cases cited. 


1 That section provides in part: 

“A district judge may, upon request of the 
district attorney or of the grand jury or on 
his own motion, by order authorize any grand 
jury to continue to sit during the term suc- 
ceeding the term at which such request is made, 
solely to finish investigations begun but not 
finished by such grand jury, but no grand jury 
shall be permitted to sit in all during more 
than eighteen months . . .” : 

?The grand jury minutes for February 28, 
1941, stated: 

“Special meeting of the Federal Grand Jury 
held this day, Foreman Mrs, Hattie H. Sloss, 
presiding. Minutes of previous meeting read 
and approved as corrected. (See below.) Spe- 
cial Assistant to the Attorney General Charles 
C. Pearce and Special Assistant Charles S. Bur- 
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dell continued the presentation of the peach 
industry for violation of the Sherman Anti- 
Trust Act. There being no further business the 
meeting adjourned.”’ 

Then below the following appears: 

“The following industries were also named 
by witnesses and investigation begun. Ply- 
wood; Wines and Grape Industry; Wholesale 
and Retail Groceries; Canned and Evaporated 
Milk; Canned Fruit and Vegetables; Sardine 
Industry; all Food Industries were suggested. 
for investigation, and investigation of Sugar 
Beet Industry was begun. Other industries 
named as subject to investigation are Salmon 
Industry, Canned Pineapple, Walnuts and -Al- 
monds, Tomatoes, Dried fruits, and a certain 
Labor Union with headquarters or located in 
Oakland. Asparagus and Cherries.’’ 
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The common law writs, like equitabie 
remedies, may be granted or withheld: in 
the sound discretion of the court. Ex parte 
Republic of Peru, supra, p. 4, and cases cited; 
Whitney v. Dick, 202 U. S..132, 136; 140.’ 
Hence the question presented on this record 
is not whether the court below had power 


_to grant the writ but whether in the light of 


all the circumstances the case was an appro- 
priate one for the exercise of that power. 
In determining what is appropriate we look 
to those principles which should guide judi- 
cial discretion in the use of an extraordinary 
remedy rather than to formal rules rigor- 
ously controlling judicial action. Considera- 
tions of importance to our answer here are 
that the trial court, in striking the pleas in 
abatement, acted within its jurisdiction as a 
district court; that no action or omission on 
its part has thwarted or tends to thwart the 
appellate review of the ruling; and that while 
a function of mandamus in aid of appellate 
jurisdiction is to remove obstacles to appeal, 
it may not appropriately be used merely as 
a substitute for the appeal procedure pre- 
scribed by the statute. , 

The traditional use of the writ in aid of 
appellate jurisdiction both at common law 
and in the federal courts has been to con- 


_fine an inferior court to a lawful exercise of 


tts. prescribed jurisdiction or to compel it 
to exercise its authority when it is its duty 
to do so: Er parte Peru, supra, p. 4, and 
cases cited; Ex parte Newman, 14 Wall. 152, 
165-6, 169; Ex parte Sawyer, 21 Wall. 235, 
238; Interstate Commerce Commission v. 
United States ex rel. Campbell, 289 U. S. 385, 
394. Even in such cases appellate courts 
are reluctant to interfere with the decision 
of a lower court on jurisdictional questions 
which it was competent to decide and which 
are reviewable in the regular course of ap- 
peal. Ex parte Harding, 219 U. S. 353, 369; 
cf. Stoll v. Gottlieb, 305 U. S. 165; Trienies v.- 
Sunshine Mining: Co., 308 U. S. 66. 


[Mandamus Improper in Present Case] 


‘But the present case involves no question 
of the jurisdiction of the district court. Its 
jurisdiction of the persons of the defendants, 
and of the subject matter charged by the 
indictment, is not questioned. This is nota 
case like Ex parte Bain, 121 U. S. 1, where 
the petitioner had been convicted on an in- 
dictment which, because it had been amended 
after it was returned by the grand jury, was 
thought to be “no indictment of a grand 
jury”. Here the indictment was returned 
by the requisite number of duly qualified 
grand jurors, acting under order of the court 
continuing the grand jury in session: The 
objection that the subject matter of the 
indictment was nof one which the jury had 
been or could be continued to hear was at 
most an irregularity which, if the proper 
subject of a plea in abatement, did not affect 
the jurisdiction of the court. Cf. Breese v. 
Umited States, 226 U. S. 1, 10-11; Kaizo v. 
Henry, 211 U. S. 146, 149; Matter of Moran, 
203 U. S. 95, 104; Harlan v. McGourin, 218 
U. S. 442, 451; In re Ward, 173 U. S. 452, 454. 

Nor does this case involve a refusal by 
the district court to adjudicate issues prop- 
erly presented to it, such as justified the 
issuance of the writ in McClellan v. Carland, 
supra. Compare Ex parte United States, supra. 
In sustaining the Government’s demurrers 
to the pleas and its motions to strike, the 
district court did not, as the court below 
seemed to think, refuse to act on the pleas. 
Instead, it held that they were insufficient 
in law to abate the criminal ‘prosecution. In 
thus ruling on questions of law decisive of 
the issue presented by the pleas and repli- 
cations the district court acted within its 
jurisdiction as a federal court to decide issues 
properly brought before it. Its decision, even 
if erroneous—a question on which we do not 

« pass—involved no abuse of judicial power, and 
any error which it may have committed is 
‘reviewable by the circuit court of appeals 
upon appeal appropriately taken from a final 
judgment and by this Court by writ of 
certiorari.® 


3In the court below petitioners urged that the 
decision of the district court in striking the 
pleas in abatement could not have been reviewed 
by the circuit court of appeals after final judg- 
ment by reason of R. S, 1011, which has been 
carried over in substance into 28 U. S. C. § 879. 
R. S. § 1011 provides: : 

“There shall be no reversal in the Su- 
preme Court or in a circuit court upon a 
writ of error, for error in ruling any plea 
in abatement, other than a. plea to the 
jurisdiction of the court, or for any error 
in fact.”’ 

This provision was taken from § 22 of the Judi- 
ciary Act of 1789, 1 Stat. 72, 84; a section which 
was in terms applicable only to civil cases. 
Neither the Judiciary Act of 1789 nor the Re- 
vised Statutes made any provision for review 


of federal criminal cases on writ of error, al- 
though R. S. §§ 651 and 697 provided for cer- 
tification to the Supreme Court of questions 
arising in criminal cases. Review on writ of 
error of criminal cases in the federal courts 
was first established by the Act of Mar. 3, 1879, 
20 Stat. 354, authorizing review of district court 
decisions by circuit courts. By §6 of the Act 
of February 6, 1889, 25 Stat. 655, 656. the Su- 
preme Court was given appellate review of 
capital cases on writ of error, and §§ 5 and 6 
of the Judiciary Act of 1891, 26 Stat. 826, 827-8, 
abolished the appellate powers of the circuit 
courts, enlarged the appellate criminal juris- 
diction of the Supreme Court, and authorized 
review of criminal cases tried in the circuit and 
district courts, by the circuit courts of appeals 


on writ of error. 
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[Mandamus as Mode of Review] 


Ordinarily mandamus may not be resorted 
to as a mode of review where a statutory 
method of appeal has been prescribed or to 
review an appealable decision of record. Ex 
parte Morgan, 114 U. S. 174, 175; In re Atlantic 
City R. R. Co., 164 U. S. 633, 635; Ex parte 
Roe, 234 U. S. 70, 73; Ex parte Park Square 
Automobile Station, 244 U. S. 412, 414; Ex 
parte Riddle, 255 U. S. 4£0, 451. Circuit courts 
of appeals, with exceptions not now material, 
have jurisdiction to review only final deci- 
sions of district courts, 28 U. S. C. §§ 225 
(a).4. Respondents stress the inconvenience 
of requiring them to undergo a trial in ad- 
vance of an appellate determination of the 
challenge now made to the validity of the 
indictment. We may assume, as they allege, 
that that trial may be of several months’ 
duration and may be correspondingly costly 
and inconvenient. But that inconvenience is 
one which we must take it Congress con- 
templated in providing that only final judg- 
ments should be reviewable. Where the 
appeal statutes establish the conditions of 
appellate review an appellate court. cannot 
rightly exercise its discretion to issue a writ 


whose only effect would be to avoid those 
conditions and thwart the Congressional pol- 
icy against piecemeal appeals in criminal 
cases. Cobbledick v. United States, 309 U. S. 
323. As was pointed out by Chief Justice 
Marshall, to grant the writ in such a case 
would be a “plain evasion” of the Congres- 
sional enactment that only final judgments 
be brought up for appellate review. “The 
effect therefore of this mode of interposition 
would be to retard decisions upon questions 
which were not final in the court below, so 
that the same cause might come before this 
Court many times before there could be a 
final judgment.” Bank of Columbia v. Swee- 
ney, 1 Pet. 567, 569. See. also Life & Fire 
Insurance Co. v. Adams, 9 Pet. 573, 602; Ex 
parte Hoard, 105 U. S. 578, 579-80; Amer'can 
Construction Co. v. Jacksonville Ry., 148 U.S. 
372; 379. 


For that reason this Court has consistently 
refused to sustain the use of mandamus as 
a means of reviewing the action of a district 
court in denying a motion to remand a cause 
to the state court from which it had been 
removed. Ex parte Hoard, supra; Ex parte 
Harding, supra; Ex parte Roe, supra; Ex 


None of these acts contains any provision 
making applicable to criminal cases reviewed 
on writ of error the limitations which § 22 of 
the Judiciary Act of 1789 imposed on such re- 
view of civil cases, Although R. S. § 1011 is 
phrased in terms of general epplicability, it 
was held in Buck Stove Co. v. Vickers, 226 
U. S. 205, 213, that the rearrangement and re- 
wording in the Revised Statutes of § 22 of the 
Judiciary Act of 1789 was not intended to 
change the meaning of that section, and that 
since § 22 had applied only to cases from fed- 
eral courts, R. S. 1011 did not apply so as to 
prevent consideration of a ruling on a piea 
in abatement in a case on writ of error from 
a state court. We think that similar reason- 
ing applies here to preclude the section’s appli- 
cation to criminal cases, to which in its original 
form it did not apply. 


In a large number of criminal cases this Court 
and the circuit courts of appeals have reviewed 
on the merits decisions overruling or refusing 
to entertain pleas in abatement, although with- 
out reference to R. S. § 1011. Agnew v. United 
States, 165 U. S. 36,:43-5; Bram v. United States, 
168 U. S, 532, 566-8; Crowley v. United States, 

.194 U. S. 461, 468-74; Holt v. United States, 219 
U. S. 245, 247-8; Hyde v. United States, 225 
U. S. 347, 372-4; e. g. Dunn v. United States, 
238 Fed. 508; Breese v. United States, 143 Fed. 
250, 252-3; Mulloney v. United States, 79 F. 2d 
566, 572-80; Hillman v. United States, 192 Fed. 
264, 269-70; Lowden v, United States, 149 Fed. 
673. A few circuit courts of appeals have said 
that the section prevented appellate considera- 
tion of a decision overruling a plea in abate- 
ment to an. indictment, although also holding 
that the pleas were properly overruled. Moun- 
day v. United States, 225 Fed. 965, 967 (C. C. 
A. 8); Luxenberg v. United States, 45 F. 2a 
497, 498 (C. C. A. 4); Biemer v. United States, 
54 F, 2d 1045 (C, C. A. 7);, United States v. 
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Molasky, 118 F. 2d 128, 133 (C, C. A. 7). And 
the section has on occasion been cited as pre- 
cluding appellate review of the weight and 
sufficiency of the evidence in criminal cases— 
a proposition which hardly needs its support. 
Miles v. United States, 103 U. S. 304, 313; e. g. 
Jaramillo v. United States, 76 F. 2d 700; Rosen- 
berg v. United States, 15 F. 2d 179, 181; Jezew- 
ski v. United States, 13 F. 2d 599, 602; Stoecko 
v. United States, 1 F. 2d 612,'613; Kinser v. 
United States, 231 Fed. 856, 861. The fact that 
the great majority of appellate decisions, in- 
cluding all in this Court, have considered pleas 


.in abatement on the merits, establishes a prac- 


tice, beginning soon after the first authorization 
of criminal appellate review, which is persuasive 
of the statutory intent. 


. Our conclusion that R, S. § 1011 is inappli- 
cable to criminal cases is reinforced by a con- 
sideration of the kinds of objections which in 
a criminal case may properly be the subjects 
of a plea in abatement. Although frequently 
described as a dilatory plea which should be 
strictly construed, United States v. Green, 113 
Fed. 683, 688-9, such a plea is an appropriate 
means of raising objections to an indictment 
which may involve serious and prejudicial in- 
fringements of procedural rights, such as an 
objection to the qualifications of grand jurors, 
Crowley v. United States, supra (compare the 
Act of April 30, 1934, 48 Stat. 648, 619, 18 U. S. 
C. 554a); to the method of selection of the 
grand jury, Agnew v. United States, supra (cf. 
Glasser v. United States, 315 U. S. 60, 85); or 
to its composition, see Carter v. Texas, 177 
U.S. 442, 447. : 

+ By the Act of May 9, 1942, Pub. L. No. 543, 
77th Cong., 2d Sess., the Government is given 
a right of appeal from a decision or judgment 
sustaining a plea in abatement to an indict- 
ment or information or any count thereof. 
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parte Park Square Automobile Station, supra. 
And for the same reason it has held in 
other cases that the writ will not issue to 
review an order overruling a plea to the 
jurisdiction, In re Atlantic City R. R. Co., 
supra; Ex parte Chicago, R. 1. & P. Ry. Co., 
255 U. S. 273, 280; cf. In-re New York & 
Portorksco" S23 521C0., 155 W2S.523" 531 F or 
denying a nonsuit, Ex parte Loring, 94 U. S. 
418, despite the inconvenience to petitioner 
of being forced to proceed to trial in ad- 
vance of a review of the court’s action. Ex 
parte Whitney, 13 Pet. 404, 408; Ex parte 
Perry, 102 U. S. 183, 186...Here the incon- 
venience to the litigants results alone from 
the circumstance that Congress has provided 
for review of the district court’s order only 
on review of the final judgment, and not 
from an-abuse of judicial power, or refusal 
to exercise it, which it is the function of 
mandamus to correct. Hence there are in 
this case no special circumstances which 
would justify the issuance of the writ, such 
as the persisterit disregard of the Rules of 
Civil Procedure prescribed by this court, 
found in McCullough v. Cosgrove, 309 U. S. 
634 (see Los Angeles Brush Co. v. James, 272 
U. S. 701, 706-8) ; or the refusal to perform a 
plain ministerial duty, involved in Ex parte 
United States, supra; or the considerations of 
comity between state and federal courts, 
thought to be controlling in Maryland v. Soper, 
(No. 1), 270 U. S. 9, 29. 

The decisions of this Court on which re- 
spondents especially rely are not applicable 
here. In Ex parte Simons, 247 U.S. 231, the 
writ directed the district court to set aside its 
order transferring to the equity docket a 


case plainly triable at law by jury. The 
district court’s order was regarded by this 
Court “as having repudiated jurisdiction” of 
the suit. In Ex parte Peterson, 253 U. S. 300, 
in which the writ was sought similarly to 
compel the district court to set aside its 
order referring the cause to an,auditor, the 
application was denied because the order 
was held not to preclude a jury trial. And 
in Ex parte Skinner & Eddy, 265 U. S. 86, 
the writ prohibited the Court of Claims from 
exercising jurisdiction, contrary to statute, 
over a suit which it had previously dismissed. 
There its assumption of jurisdiction would 
have deprived the litigants of trial by jury 
in a state court where an action against an 
agency of the United States involving the- 
same issue was pending. Thus in the two 
cases in which the writ was granted, it was 
issued in aid of the appellate jurisdiction: of 
this Court to compel an inferior court to 
relinquish a jurisdiction which it could not 
lawfully exercise or to exercise a jurisdiction 


‘which it had unlawfully repudiated. Cf. Ex 


parte Republic of Peru, supra. In the present 
case the district court has acted within its 
jurisdiction and has rendered a decision 
which, even if erroneous, involved no abuse 
of judicial power. In issuing the writ the 
court of appeals below has done no more 
than substitute mandamus for an appeal con- 
trary to the statutes and the policy of Congress, 
which has restricted that court’s appellate 
review to final judgments of the district court. 


Reversed. 


Mr. Justice MurPHy took no part in the 
consideration or decision of this case. 
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Appeal from the District Court of the United States for the Northern District of 


New York. 


A covenant in a patent license agreement that the licensee would not contest the valid- 


ity of the patent is vitiated by the presence in the patent license agreement of illegal 


price-maintenance provisions in violation of the Sherman Anti-Trust Act. 


For appellant: Owen & Owen (of Toledo, Ohio) and Hart, Senior & Nichols (of 
Utica, N. Y.); Wilber Owen and Carl F. Schaffer, of counsel. : 

For appellees: Watson, Bristol, Johnson & Leavenworth (of New York, N. Ye) 
Lawrence Bristol and Charles P. Bauer, of counsel. 

Before Swan, CHASE and CrarK, Circuit Judges. 


5 Mandamus has frequently been used to com- 
pel the remand to a state court of a criminal 
case improperly removed under §$§ 31-33 of the 
Judicial Code, 28 U. S. C. §§ 74-6. Maryland v. 
Soper (No. 1), 270 U. S. 9, and cases cited; 
Colorado v. Symes, 286 U. S. 510. But removal 
of such cases involves an extraordinary inter- 
ference with a state’s administration of crim- 


inal justice such as to justify an exceptional 
use of the writ. Moreover, in those cases there 
was no provision for appeal by the state from 
an acquittal, Maryland v. Soper, supra, 30; 
cf. United States v. Langes, 144 U. S. 310. And 
see Kepner v. United States, 195 U. S. 100, 
with which compare Palko v. Connecticut, 302 
U.S, 319, 322-3. 
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[Facts of Case] 

Swan, Circuit Judge: On May 2, 1940 
the plaintiff filed suit under § 4915 of the 
Revised Statutes as amended, 35 U.S. C. A. 
§63, to obtain a decree authorizing the com- 
missioner of patents to issue a patent on the 
Schwarzkopf application No. 727,781, filed 
May 26, 1934, and later assigned to the plain- 
tiff. The Board of Appeals of the Patent 
Office had decided adversely to the plaintiff 
an interferente declared between the Schwarz- 
kopf application and two claims of patent 
No. 2,015,536, issued September 24, 1935 to 
General Electric Company and hereafter 
referred to as the Schroter patent. Instead 
of appealing to the Court of Customs and 
Patent Appeals, the plaintiff elected to bring 
the present suit against General Electric 
Company, as owner of the Schroter patent, 
and Carboloy Company, Inc., as exclusive 
licensee thereof under a license granted on 
June 1, 1936. By amended answer the de- 
fendants pleaded that the plaintiff was es- 
topped to maintain its suit by virtue of an 
agreement with the Carboloy Company 
made December 2, 1938 and still in force 
at the time of suit. This was a cross licens- 
ing agreement which superseded a similar 
agreement made in 1933. By the terms of 
the superseding agreement Carboloy grant- 
ed to the plaintiff a non-exclusive license 
under patents listed in Schedule A thereof 
“and under any Letters Patent of the United 
States to issue on.or as a result of the ap- 
plications set forth in” said schedule, and 
the plaintiff in similar language granted to 
Carboloy a non-exclusive license under the 
patents and applications for patents listed 
in Schedule B. One of the patents specified 
in Schedule A was the Schroter patent; and 
one of the applications specified in Schedule 
B was the Schwartzkopf application. The 
latter was followed by the notation “In In- 
terference,’ from which it seems obvious 
that the parties contemplated the possibil- 
ity of an award in the pending interference 
adverse to either the Schroter patent or the 
Schwarzkopf application. Article XIII of 
the agreement was the “Admission of Val- 
idity” provision, upon which the defendants 
relied in pleading an estoppel against main- 
tenance of the present suit. A separate trial 
was ordered on the estoppel issue alone, re- 
sulting in the judgment of dismissal which 
is before us on appeal. 


[Questions Before Court] 


There are two questions. The first in- 
volves an interpretation of Article XIII of 
the agreement to determine whether it cre- 
ates the estoppel assérted by the defendants 
and found by the district judge. The sec- 
ond is whether the clause, if so interpreted, 
is valid in, view of a price-maintaining pro- 
vision also contained in the agreement and 
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included in the record before us. The sec- 
ond question was not presented for con- 
sideration below as it is based upon a decision 
subsequently rendered in Sola Electric Co. 
v. Jefferson Electric Co., 317 U. S. 173. 


[Whether Agreement Created Estoppel] 


The “Admission of Validity” provision, 
so far as material, reads as follows: 


“The parties hereto admit for the purposes 
of and during the life of this agreement the 
validity of the Letters Patent under which they 
are or shall be licensed hereunder and agree 
that they will not during the life of this agree- 
ment directly or indirectly attack or question 
the same but nothing herein contained shall 
operate to prevent the parties hereto from show- 
ing that. a claim or claims of such Letters 
Patent have been held to be invalid or not in- 
fringed or awarded to another in an interfer- — 
ence or a suit for infringement of such Letters 
Patent. If in any interference * * * of any 
Letters Patent under which a license is granted 
or agreed to be granted hereunder, any claim 
or claims of such Letters Patent * * * are 
awarded to another by a court of last resort 
or by a lower court or tribunal of competent 
jurisdiction from whose judgment or decree no 
appeal is taken or certiorari granted within 
the period allowed therefor, then * * * with 
respect to any claims * * * awarded to another, 
the parties hereto shall thereafter be relieved 
from the payment of royalties under the claim 
or claims so * * * awarded to another * * *”’ 


We think it clear that this language permits 
an interference declared by the patent office 
to be carried on notwithstanding that one of 
the parties is a licensee under a patent in- 
volved in the interference. The parties 
themselves evidently so construed it, for 
the Schwarzkopf interference was prose- 
cuted through the patent office tribunals 
without the issue of estoppel being raised 
by Carboloy. Nor does Carboloy dispute 
that an appeal from the decision of the 
Board of Appeals of the Patent Office to 
the Court of Customs and Patent Appeals, 
under R. S. § 4911, 35 U. S. C. A. 59a, would 
have been permissible. It contends only 
that in choosing the alternative, a suit under 
R. S. § 4915, 35 U. S.C. A. 63, the plaintiff 
is making an attack upon the validity of the 
Schroter patent which its covenants forbids. 
In our opinion this contention is unsound. 
The second sentence of Article XIII, above 
quoted, expressly contemplates that patents 
under which one of the parties has been 
licensed may be “awarded to another” in 
interference proceedings, and provides for 
relief from royalty obligations in that event. 
The language “by a court of last resort or 
by a lower court or tribunal, etc.,” could 
not reasonably be construed to include ap- 
peals to the Court of Customs and Patent 
Appeals and yet to exclude equity suits un- 
der R. S. § 4915. Either remedy is available 
at the election of an applicant to whom a 
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patent has been refused by the patent office 
tribunals. Bakelite Corporation v. National 
Aniline Co., 83 F. 2d 176, 177 (C. C. A. 2); 
Hemphill 

A. D. C.); Arcless Contact Co. v. General 
Electric Co., 87 F. 2d 340, 342 (C. C. A. 2). It 
is true the remedy by suit is not identical 
with the remedy by appeal. The statutory 
period within which they may be sought 
differs. The suit is a plenary action triable 
upon all the merits. Gancy v. Marble, 122 
U. S. 432, 439. New evidence not received 
by the patent office may be received if the 
applicant chooses the suit. ‘General Electric 
Co. v. Steinberger, 208 F. 699, 701, aff'd 214 
F. 781 (C. C. A..2); Coursen v. O’Connor, 
227 F. 890, 893 (C. C. A. 7). And though 
apneal from the suit lies upward through the 
federal judiciary, 28 U. S. C. A. 225, appeal 
from a patent office tribunal cannot be car- 
ried beyond the Court of Customs and Pat- 
ent Appeals. Stringham, Patent Interference 
Equity Suits, sec. 7999; 1 Moore’s Federal 
Practice 31, n. 5; Postum Cereal Co. v. Cali- 
fornia Fig Nut Co., 272 U. S. 693; Pacific 
Northwest Cannina Co. v. Skookum Packers 
Ass'n, 283 11. S. 858. Defendants argue that 
the plaint‘ff’s election to sue constitutes at 
least an “indirect attack” upon the validity 
of the Schroter patent. - But technically the 
suit pravs for the establishment of plain- 
tiff’s right to have a patent issue on the 
Schwarzkopf application, regardless of the 
incidental effects of sich issuance. See 
Becher v. Contoure Laboratories, 279 U. S. 
388, 391. ‘Even if in some sense it might be 
viewed as an “attack” upon the valtdity of 
the Schroter patent, it cannot be deemed 
such an attack as was forbidden bv the 1938 
agreement since the parties evidently intend- 
ed that the pending interference might be 
carried thronsh to conclusion. and provided 
in Article XIII that a claim in interference 
“might be awarded to another * * * by a 
lower court,” whose judgment if not ap- 
pealed from would relieve the licensee from 
paying royalties thereafter. 


(Legality of Price Provision] 


Moreover, there is another consideration 
which makes reversal of the decision below 


0. v. Coe, 121 F. 2d 897, 898 (C.. 


imperative. If we should assume that the 
present suit does fall within plaintiff’s cove- 
nant not to attack the validity of the pat- 
ent, we would still -be faced with the 
problem of the legality of such covenant. 
The appellant contends that it is illegal in 
the light of the subsequent decision of Sola 
Electric Co. v. Jefferson Electric Co., 317 U. 
S. 173. This issue was not presented below 
but does not prevent its consideration on 
appeal since the facts which raise it are in 
the record. Although illegality is an affir- 
mative defense, a plaintiff is not required to- 
file a reply asserting illegality of an agree- 
ment pleaded in defense to the complaint. 
F. R. C. P. Rule 7; Rule 8 (d); 28 U. S. 
C. A. following § 723; First Presbyterian 
Church v. Rabbitt, 118 F. 2d 732, 736 (C. C. 
A. 9). The assertion of illegality is based 
on Article-III of the agreement whereby 
the plaintiff agreed “to maintain such prices, 
terms and conditions of sale” of all hard 
metal composition sold under its license as 
Carboloy should establisth from time to time 
for sales to its own customers, In the Sola 
case the Chief Justice pointed out, 317 U. S. 
at 175, that an agreement fixing the competi- 
tive sales prices of articles moving in inter-: 
state commerce is a violation of the 
Sherman Act unless within the protection of 
a patent monopoly. Consequently it was 
held in a suit to recover royalties and enjoin 
a licensee from further sales except in con- 
formity with the license agreement, which 
contained a price-fixing provision similar 
to article III of the agreement before us, 
that the licensee was not estopped to set up 
the invalidity of the licensor’s patent and 
might offer evidence to establish its invalid- 
ity. There the claimed estonpel was based 
on the licensee’s implied obligation not to 
contest validity; here it is based on an ex- 
press covenant. But if this difference has 
any significance, it should militate against 
rather than in favor of estoppel. We_be- 
lieve that the price maintenance provisions 
of the agreement render the Sola decision 
applicable, and vitiate the “Admission of 
Validity” clause, if that be construed to for- 
bid the plaintiff to institute the present suit. 
See note on the Sola case in 56 Harv. L. Rev. 
814, 817. Judgment reversed. 
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‘Supreme Court of the United States. No. 707, October Term, 1942. June 1, 1943. 
On writ of.certiorari to the United States Circuit Court of Appeals for the First 
Circuit. : 


A defendant in a breach of contract action, which has been removed from a state 
court to a federal court, is “found” within the district within the meaning of Section 4 of 
the Clayton Anti-Trust Act so that the plaintiff can amend its declaration by adding a 
complaint for treble.damages under the Clayton Act, when defendant has filed a counter- 
claim, thus invoking the jurisdiction of the Court and submitting to it: 


For petitioner: Marston Allen, Cincinnati, Ohio; Nathan Heard, Boston, Mass. 


For respondent: George P. Dike, Boston, Mass.; Cedric W. Porter, Boston, Mass.; 


James W. Sullivan. 


Mr. Justice Doucras delivered the opinion of the Court. 


[Jurisdiction of Federal Court on Removal] 


It was held in Lambert Run Coal Co. v. 
Baltimore & Ohio R. Co., 258 U. S. 377, 
382, that where a state court lacks juris- 
diction of the subject matter or of the par- 
ties, the federal District Court acquires none 
on a removal of the case. And see General 
Inv. Co. v. Lake Shore & M.S. Ry. Co., 260 


U. S. 261, 288; Venner v. Michigan. Central . 


R. Co., 271 U. S. 127, 131; Minnesota v. 
United States, 305 U. S. 382, 389. That is 
true.even where the federal court would 
have jurisdiction if the suit were brought 
there. Lambert Run Coal Co. v. Baltimore & 
Ohio R. Co., supra. As stated by Mr. Jus- 
tice Brandeis in that case, “The jurisdiction 
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of the federal court on removal is, in a 
limited sense, a derivative jurisdiction.” 258 
U. S.-p. 382. The question in this case is 
whether the rule of those decisions is appli- 
cable to a situation involving the following 


facts: 
[Facts of Case] 


Petitioner is a resident of Ohio; respondent 
is a Massachusetts corporation. Respondent 
brought an action at law against petitioner 
in the Superior Court of Massachusetts for 
breach of a contract. 
sonally served when he happened to ‘be in 
Boston. Petitioner appeared specially and 
caused the action to be removed to the 


federal District Court in Massachusetts, - 


Petitioner was per-. 
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petitioner being a non-resident of Massa- 
chusetts and there being diversity of citizen- 
. Ship and the requisite jurisdictional amount. 
Judicial Code § 28, 28 U. S. C. §71.  Peti- 
tioner thereupon entered a general appear- 
‘ance *—he answered, interposing several 
defenses including res judicata; he also filed 
a counterclaim. He then moved for a sum- 
mary judgment. Shortly before that motion 
came on to be heard respondent moved to 
amend its declaration by adding a com- 
plaint for treble damages under §4 of the 
Clayton Act.? 38 Stat. 731, 15 U. S.C. §15. 
The District Court granted. petitioner’s mo- 
tion for summary judgment. 41 F. Supp. 
461. But it denied respondent’s motion to 
amend, being of the view that it had no 
jurisdiction to allow the amendment. - 42 
F. Supp. 938. In reaching that result the 
District Court expressed doubts that the 
venue requirements of §4 of the Clayton 
Act were satisfied. But it expressly de- 
clined to rest on that basis and placed its 
decision solely on the Lambert Co. line of 
cases. On appeal the Circuit Court of Ap- 
peals sustained the ruling of the District 
Court on the motion for summary judgment 
but disagreed with its view on the motion 
to amend. 131 F.2d 190. The case is here 
on a petition for a writ of certiorari which 
we granted because of the importance of the 
problem and the contrariety of views which 
had developed concerning it.® 


[Other Cases] 


The Lambert Co. case and those which pre- 
ceded * and followed it merely held that de- 
fects in the jurisdiction of the state court either 
as respects the subject matter of the parties‘ 


were not cured by removal but could there- 


‘after be challenged in the federal court. We 
see no reason in precedent or policy for ex- 


tending that rule so as to bar amendments 
to the complaint, otherwise proper, merely 
because they could not have been made if 
the action had remained in the state court.® 
If the federal court has jurisdiction of the 
removed cause and if the amendment to 
the complaint could have been made had the 
suit originated in the federal court, the fact 
that the federal court acquired jurisdiction 
by removal does not deprive it of power 
to allow the amendment. Though this suit 
as instituted involved only questions of 
local law, it could have been brought in the 
federal court by reason of diversity of citi- 
zenship.’ The rule of Erie Railroad Co. v. 
Tompkins, 304 U. S. 64, is, of course, appli- 
cable to diversity causes removed to the 
federal courts as well as to such actions 
originating there. But if the federal court 
has jurisdiction of the removed cause 
(Mexican Nat. R. Co. v. Davidson, 157 U. S. 
201), the action is not more closely con- 
tained than the one which originates in the 
federal court. The jurisdiction exercised on 
removal is original not appellate. Virginia 
v. Rives, 100 U. S. 313, 320. The forms and 
modes of proceeding are governed by 
federal law. _ Thompson v. Railroad Com- 
panties, 6 Wall. 134; Hurt v. Hollingsworth, 
100 U. S. 100; West v. Smith, 101 U. S. 263; 
King v. Worthington, 104 U. S. 44; Ex parte 
Fisk, 113 U. S. 713; Northern Pacific R. v. 
Paine, 119'U. S. 561; Twist v. Prairie Oil 
& Gas Co., 274 U. S. 684; Rorick v. Devon 
Syndicate, Ltd., 307 U. S. 299. Congress has 
indeed provided that in a suit which has 
been removed the District Court shall “pro- 
ceed therein as if the suit had been originally 
commenced in said district court, and the 
same proceedings had been taken in such 
suit in said district court as shall have been 
had therein in said State court prior to its 
removal.” Judicial Code § 38, 28 U. S. C. 


1See Western Loan & 8. Co. v. Butte’& B. 
Mining Co., 210 U. S. 368, 372; American Surety 
Co. v. Baldwin, 287 U.S. 156, 165. 

2That section provides: ‘‘Any person who 
shall be injured in his business or property by 
reason of anything forbidden in the antitrust 
laws may sue therefor in any district court of 
the United States in the district in which the 
defendant resides or is found or has an agent, 
without respect to the amount in controversy, 
and shall recover threefold the damages by him 
sustained, and the cost of suit, including a 
reasonable attorney’s fee.’’ That section de- 
rived from § 7 of the Sherman Act. See Hast- 
man Kodak Co. v. Southern Photo Materials 
Co., 273 U.S. 359, 371-374. 

3See Noma Electric Corp.-v. Polaroid Corp., 
2 F. R. D. 454; Carroll v. Warner Bros. Pic- 
tures, Inc., 20 F. Supp. 405; Howe v, Atwood, 
47 F. Supp. 979, 984.. Cf. Newberry v, Central 
of Georgia Ry. Co., 276 Fed. 337, 338. 

4See Goldey v. Morning News, 156 U. S. 518; 
De Lima v. Bidwell, 182 U. S. 1, 174; Courtney 
v. Pradt, 196 U. S. 89, 92; American Well Works 
Co. v. Layne & Bowler Co., 241 U. S. 257, 238. 


5 Wabash Western Ry. v. Brow, 164 U.S. 271; 
Hassler, Inc. v. Shaw, 271 U. S. 195; Hmployers 
Reinsurance Corp. v. Bryant, 299 U. S. 374. 

® It is clear that the Massachusetts state court 
did not have jurisdiction over the cause of 
action under the Anti Trust laws. See 15 
U. S. C. § 15, supra, note 2; Blumenstock Bros. 
v. Curtis Pub. Co., 252 U. S. 436, 440. 

7 Suits based on diversity of citizenship may 
be brought ‘‘only in the district of the residence 
of either the plaintiff or the defendant.” Ju- 
dicial Code § 51, 28 U. S. C. § 112. Congress 
has not made the same requirement on removal. 
Thus an action between citizens of different 
states begun in a court of a state of which 
neither is a citizen may be removed to the fed- 
eral court of the district in which the suit is 
pending. Lee v. Chesapeake & Ohio Ry, Co., 
260 U. S. 653. See Neirbo Co. v. Bethlehem 
Shipbuilding Corp., 308 U. S. 165, 168. Indeed, 
the defendant must be a non-resident of the 
state in which suit is brought before he can - 
remove to the federal court on the ground of 
diversity .of citizenship. Patch v. Wabash R. 
00:5 207 U. S. 277. . 
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§81. While that section does not cure 
jurisdictional defects present in the state 
court action, it preserves to the federal Dis- 
trict Courts the full arsenal of authority with 
which they have been endowed. Included 
in that authority is the power to.permit a 
recasting of pleadings or amendments to 
complaints in accordance with the federal 
rules. West v. Smith, supra; Twist v. Prairie 


‘Oil & Gas Co., supra, p. 687, 


[Objection to Venue Waived] 


It ig said, however, that the amendment in 
question may not be made since the cause 
of action authorized by §4 of the Clayton 
Act may be brought only in a District 
Court in the district “in which the defend- 
ant resides or is found or has an agent.” 
15 U.S.C. §5. That requirement relates to 
venue. But venue involves no more and no 
less than a personal privilege which “may be 
lost by failure to assert it seasonably, by 
formal submission in a cause, or by sub- 
mission through conduct.” WNeirbo Co. v. 
Bethlehem Shipbuilding Corp., 308 U. S. 165, 
168. On the face of the present record it 
would seem that any objection to venue has 
been waived. There is no indication in the 
record before us that any such objection 
was “seasonably asserted.” Commercial Ins. 
Co. v. Consolidated Stone Co., 278 U. S. 177, 
179; Interior Construction Co. v. Gibney, 160 
U. S. 217. As we have noted, the District 
Court did not place its ruling on the grounds 
of venue, Nor is there any indication in the 
record that petitioner raised the venue point 
in the District Court. But even if we as- 
sume that he did, it is not clear that the 
objection has been preserved here.® 


[Counterclaim as Submission to Jurisdiction] 


But we need not rest on that narrow 
ground. Petitioner was personally served 
in the state court action. After the removal 
of the cause he entered a general appear- 
ance and defended on the merits. He also 
filed a counterclaim in the action. He thus 
invoked the jurisdiction of the federal court 
and submitted to it. Merchants Heat & L. 
Co. v. Clow & Sons, 204 U. S. 286. He was 
acordingly “found” in the district so as to 
give the District Court power to allow the 
complaint in that suit to be amended by 
adding a cause of action under §4 of the 
Clayton Act. This venue provision was de- 


signed, as stated by Judge Learned Hand in 
Thornburn v. Gates, 225 Fed. 613, 615 “to 
remove the existing limitations upon the 
venue of actions between diverse citizens ’® 
and to permit the plaintiff to sue the defend- 
ant wherever he could catch him.” But 
“found” in the venue sense does not neces- 
sarily mean physical presence. We noted 
in Neirbo Co. v. Bethlehem Shipbuilding 
Corp., supra, pp. 170-171, that a corporation 
may be “found” in a particular district for 
venue purposes merely because it had con- 
sented to be sued there. The fact that it 
was present “only in a metaphorical sense” 
(308 U. S. p. 170) was not deemed signifi- 
cant. In the present case it is not important 
that at the time of this amendment peti- 
tioner had returned to Ohio and was not 
physically present in Massachusetts. He 
was conducting litigation in Massachusetts. 
He was there for all purposes of that litiga- 
tion. Having invoked the jurisdiction of 
the federal court and submitted to it he 
may not claim that he was present only for 
the limited objectives of his answer and 
counterclaim. He was present, so to speak, 
for all phases of the suit. That presence 
satisfies the venue provision of §4 of the 
Clayton Act for the purpose of this amend- 
ment. The Rules of Civil Procedure are 
applicable to removed cases and “govern 
all procedure after removal.” Rule 81(c). 
They permit joinder of claims (Rule 18) 
and contain the procedure for amendment 
of pleadings. Rule 15. And, as we have 
noted, Congress has directed the District 
Court after a case has been removed to 
“proceed therein as if the suit had been 
originally commenced in said district court.” 
Judicial Code § 38, 28 U. S. C. §81. There: 
can be no doubt but that court had the 
power under that statute and under the 
Rules to permit the joinder of the cause of 
action under the Clayton Act. If petitioner 
was subject to the jurisdiction of the court 
for purposes of the law suit, including an, 
amendment of the complaint, he certainly 
was “found” there for the purpose of adding 
a cause of action under §4 of the Clayton 
Act. Process is of course a different matter. 
But under Rules of Civil Procedure service 
of an amended complaint may be made 
upon the attorney ” (Rule 5)—the procedure 
which apparently was followed here. 


Affirmed. 


8 The ‘only question’ presented by the peti- 
tion for writ of certiorari was ‘‘whether a plain- 
tiff may amend his complaint in a removed 
action so as to state a new and independent 
cause of action against the defendant which 
would be outside the State Court’s jurisdiction.”’ 
That obviously is not a presentation of a ques- 
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tion of venue of ‘a federal district court under 
§ 4 of the Clayton Act; and it can hardly be 
expanded into one by an incidental discussion 
of venue in the brief. 

® See note 7, supra. 

See Adams v. Saenger, 303 U. S. 59, 67-68. 
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[Dissenting Opinion] 

Mr. Justice FRANKFURTER, dissenting: 
Congress has power, of course, to authorize a 
suit arising under federal law to-be brought 
in any of the federal district courts. Robertson 
v. Labor Board, 268 U. S. 619, 622. But from 
the beginning of the federal judicial system, 
Congress has provided that civil suits can be 


-brought only in the district where the defendant 


is an inhabitant, except that where federal 
jurisdiction is based solely upon diversity of 
the parties’ citizenship, suit may be brought in 
the district of the residence of either the plain- 
tiff or the defendant. Section 51 of the Judicial 
Code, 28 U. S. C.. § 112, derived from § 11 of 
the Judiciary Act of 1789, 1 Stat. 73, 79. Only 
in a very few classes of cases has Congress 
given a strictly limited right to gue elsewhere. 
In §4 of the Clayton Act of October 15, 1914, 


38 Stat. 731, 15 U. S. C, § 15, the legislation. 


immediately before us, suits are authorized to 
be brought ‘‘in any district court of the United 
States in the district in which the defendan 


.resides or is found or has an agent... .” 
‘Similar provisions, permitting suit where th 


defendant is ‘‘found’’, appear in the Act of 
March 3, 1911, § 43, 36 Stat. 1087, 1100, 28 
U. S. C. § 104 (suits for penalties and for- 
feitures), the Act of March 4, 1909, § 35, 35 Stat. 
1075, 1084, 17 U. S. C. § 35 (suits for copyright 
infringement), the Act of February 5, 1917, § 25, 
39 Stat. 874, 893, 8 U. S. C. § 164 (suits under 
the immigration laws), the Act of May 27, 
IDSC eit, Te $22) 4s Stat, 74, 86, 150.) Sx-C. 
§ 77v (suits under the Securities Act of 1933), 
and the Act of June 6, 1934, § 27, 48 Stat. 881, 
902, 15 U. S. C. § 78aa, (suits under the Securi- 
ties Exchange Act of 1934). In holding that the 
petitioner was ‘‘found’’ in the district of Mas- 
sachusetts merely because he exercised his statu- 


‘tory right to remove a suit to the federal 


district court in Massachusetts, the Court, I 
cannot but conclude, is disregarding the venue 
requirements of the Clayton Act. 


The respondent, a Massachusetts corporation, 
brought an action for breach of contract in the 
Superior Court of Essex County, Massachusetts, 
against the petitioner, a resident of Ohio, by 
serving him personally while at a hotel in Bos- 
ton. Since there was the requisite diversity of 
citizenship and jurisdictional amount, the peti- 
tioner removed the cause to the federal district 
court in Massachusetts, filed an answer and a 
counterclaim for damages, and moved for sum- 
mary judgment under Rule 56(b) of the Fed- 
eral Rules of Civil Procedure. On the day 
before the hearing on this motion, the respond- 
ent moved to amend its complaint by adding 
a cause of action for treble damages under § 4 
of the Clayton Act. The district court granted 
the petitioner’s motion for summary judgment, 
and denied the respondent leave to amend its 
complaint. The reasons for the court’s action 
appear in its opinion: 

“This court has jurisdiction under the anti- 
trust laws over a nonresident only if he is 
found in the district or has an agent therein. 
15 U. S. C. $15. The defendant while in the 
Commonwealth was served with process in a 
common law action of contract. The plaintiff 
[respondent] obviously seeks to take advantage 
of this fact in order to obtain jurisdiction over 
the person in a suit involving a new and en- 


tirely different subject-matter, namely, the en- 
forcement of rights arising under. federal 
statutes. . . . It follows from the foregoing 
that if the plaintiff is allowed to add the cause 
of action alleged in its motion, the amended 
complaint would be subject to successful attack 
on jurisdictional grounds. . . . The motion is, 
therefore, denied without prejudice to plaintiff’s 
right to seek redress by suit brought originally 
in the Federal court.’’ 42 F. Supp. 938, 939. 


As in Camp v. Gress, 250 U. S. 308, 311, there- 
fore, the petitioner objected ‘‘not to the juris- 
diction of a federal court, but to the jurisdiction 
over him of the court of the particular district; 
that is, the objection is to the venue.’’ Such 
a use of the term ‘‘jurisdiction’’ in the sense of 
venue is by no means uncommon. See, é. g., 
Burnrite Coal Co. v. Riggs, 274 U. S. 208, 211-12. 
Although the record contains no specific objec- 
tion by the petitioner to the amendment of the 
complaint by adding the cause of action under 
the anti-trust laws, the opinion of the district 
court recites that the parties ‘‘have now been 
heard upon this [respondent’s] motion’’ to 
amend the complaint, and that the ‘‘question 
presented is whether this amendment should be 
allowed.’ 42 F. Supp, at 939. The petitioner's 
resistance to the entertainment by the district 
court of the preposed claim under the Clayton 
Act must mean that he objected to being sued 
in the federal district court in Massachusetts 
because he was not amenable to the process of 
that court, in other words, because that court 
was without venue. 

In vacating the judgment of the district court, 
the Circuit Court of Appeals stated: ‘‘The fact 
that in all probability the plaintiff in the case 


‘at bar could not bring a separate action under 


the anti-trust laws against the defendant in 
the district court sitting in Massachusetts be- 
cause the defendant could avoid the service of 
process upon him by remaining outside of the 
district cannot affect the jurisdiction of the 
court to allow the amendment. This is only a 
fact to be considered by the district court in 
exercising its discretionary power to allow or 
disallow the amendment. Since the court below 
did not exercise its discretionary power but 
ruled that it lacked jurisdiction to allow the 


‘amendment we must remand to that court for 


further proceedings.’’ 131 F. 2d 190, 194-95. 
The Circuit Court of Appeals plainly did not 
regard the petitioner as having waived his ob- 
jection to. the ‘‘jurisdiction’’ or venue of the 
district court in Massachusetts. It placed its 
reversal of the district court on another ground, 
the correctness of which I shall consider later. 

Nor can the petition for certiorari, read in 
its entirety, be construed as an abandonment of 
the petitioner’s objection to the venue of the 
Massachusetts district court. True enough, the 
“only question presented’’ is stated to be 


“whether a plaintiff may amend his complaint 


in a removed action so as to state a new and 
independent cause of action against the defend- . 
ant which is. outside the State Court’s jurisdic- 
tion.’’ But -the text of the petition makes it 
clear that the petitioner’s ‘‘Jurisdictional’’ ob- 
jections included the claim that venue was not 
properly laid in the Massachusetts district court. 
On pages 16 and 17, for example, he states: 
“The question of venue or jurisdiction of the 
person is not a matter lightly to be disregarded. 
It depends upon substantive law. The right of | 
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a person to be sued only in the district of 
which he is an inhabitant is carefully guarded 
by the general venue statute, Judicial Code, 
section 51... . Now, being ‘found’ is a sporadic, 
temporary thing, very different from being ‘an 
inhabitant.’ The petitioner Freeman was 
‘found’ at one particular tirne and subjected 
to suit on a cause of action in contract. . 

The original cause of action was removed to 
the District Court, but this did not make Free- 
man ‘an inhabitant’ so that he could be served 
at any time. The only way in which jurisdic- 
tion can be obtained of Freeman in this district 
for a cause of action under the Antitrust Laws 
is by having him ‘found’ here. This result 
cannot be secured by ‘amending’ an existing 
complaint, because it would not only violate the 
whole theory of venue, but it would be in direct 
violation of Rule 82 [of the Federal Rules of 
-Civil Procedure], which is superior to Rule 15.” 


I quite agree with the majority of my 
Brethren that venue is a privilege that may 
be waived, that it ‘‘may be lost by failure to 
assert it seasonably’’. Neirbo Co. v. Bethlehem 
Corp., 308 U. S. 165, 168. But the waiver must 
be actual, not fictitious. There must be a sur- 
render, not resistance. No doubt a party who, 
having a valid objection to the venue of a suit, 
pleads to the merits instead of making objec- 
tion, thereby waives his objection. Panama 
R. R, Co. v. Johnson, 264 U. S. 375, 385; Burn- 
rite Coal Co. v. Riggs, 274 U. S. 208, 212. Here 
the petitioner answered the state suit before 
and not after the respondent sought to amend 
its complaint to add an exclusively federal eause 
of action under the anti-trust laws. His defense 
to the contract claim could not possibly waive 
any venue objections with respect to a claim 
subsequently made under the anti-trust laws. 
One cannot waive an objection which he cannot 
assert. 


The Court relies upon Rules 15 and 18 of the 
Federal Rules of Civil Procedure, which estab- 
lish liberal rules for the joinder of causes of 
action. But these Rules do not dispense with 
the requirements of venue. Rule 82 explicitly 
provides that ‘“‘These rules shall not be con- 
strued to extend or limit the jurisdiction of 
the district courts of the United States or the 
venue of actions therein.’’ Because causes of 
action could be joined, if properly brought, does 
not prove that they are properly brought, A 
liberal rule regarding joinder of actions does 
not eliminate the problems of suability created 
by the various venue provisions. The removal 
statute itself does not impliedly repeal the 
multitudinous venue restrictions imposed by 
Congress. And certainly Rules 15 and 18 did 
not do so, especially since Rule 82 contains a 
specific disavowal of such implications. 


The provision of the removal statute that once 
a suit is removed, the district court shall ‘‘pro- 
ceed therein as if the suit had been originally 
commenced in said district court’’, § 38 of the 
Judicial Code, 28 U. S. C. §81, in no wise 
extends the jurisdiction or venue of the district 
court after removal. The provision means only 
that when a suit is removed to the federal 
courts, it shall be disposed of in the manner 
in which business is conducted there. The re- 
quirement of federal law that there be a unani- 
mous verdict of the jury, for example, applies 
even to ‘suits removed from a state court where 
a majority of eight can render a verdict. See 
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Minn. & St. Louis R. R. v. Bombolis, 241 U. S. 
211. .Of course, therefore, the Federal Rules 
of Civil Procedure are equally applicable to 
suits removed to the federal courts. Rule 81(c). 
But the venue restrictions imposed by federal 
legislation and left undisturbed by the Rules 
are not eliminated merely because the suit is 
one which has been rémoved. The venue of the 
federal court is the same, whether the suit be 
originally instituted in or removed to the fed- 
eral court. It certainly is not enlarged by the 
fact of removal. 


Joinder is permissible only if the causes of 
action are properly in court, that is, if. the 
requirements of venue as well as jurisdiction 
are satisfied. If these requirements are not 
met, an order of court directing joinder cannot 
dispense with thefn. The respondent has sought 
to add a cause of action for treble damages 
under § 4 of the Clayton Act—a cause of action 
over which the district court in Massachusetts 
could have venue only if the petitioner resided 
in Massachusetts, or was found there either in. 
person or through an accredited agent. But at. 
the time of the proposed amendment to the 
complaint seeking to add this claim, the peti- 
tioner was not a resident of Massachusetts nor 
can he be said to have been ‘‘found’’ there in 
any legitimate sense of the word. His only con- 
tact with Massachusetts was the fact that he 
was a defendant in an action for breach of 


‘contract brought in a Massachusetts state court 


and properly removed to the federal district 
court there. If the respondent had instituted 
a separate suit in Massachusetts against the 
petitioner under the anti-trust laws, neither the 
state court, Blumenstock Bros. v. Curtis Pub. 
Co., 252 U. S. 436, 440, nor the federal court 
in Massachusetts could entertain the suit on 
the ground that the petitioner was ‘‘found’’ 
there merely because he was a defendant to 
the contract suit. 


I know of no case which has construed the 
requirement of ‘‘found’’, as applied to a nat- 
ural person, to mean anything less than actual 
physical presence. The Neirbo case is obviously 
without relevance here. The problem there was 
that of fitting a fictive personality into legal 
categories designed for natural persons. A cor- 
poration is never ‘‘found’’ anywhere except 
metaphorically. In recognition of this fact the 
Neirbo case held that when a corporation as- 
sents to the conditions governing the doing of 
business within a state, it is as much ‘‘found’’ 
there for purposes of federal law as for those 
of state law. But in the case of a natural 
person, he can be ‘‘found’’ not metaphorically 
but physically. And when a person is not, actu- 
ally physically present in a place, he is not, 
“so to speak’’, ‘‘found’’ there except in the 
world of Alice in Wonderland, 


The case therefore reduces itself to this: if 
the petitioner had not removed the action for 
breach of contract to the federal court, he could 
not possibly be compelled to defend a suit under 
the anti-trust laws brought against him in 
Massachusetts. His mere exercise of the right 
of removal given him by Congress has resulted 
in his being made subject to suit in a place 
other than that specified by Congress in § 4 
of the Clayton Act. This is to add to ‘the 
removal privilege a condition of hardship which 
Congress itself has not imposed for the simple 
reason that it runs counter both to the under- 
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lying assumption of diversity jurisdiction and to 
the historic rule that the ‘‘jurisdiction of a 
district court in personam has been limited to 
the district of which thé defendant-is an in- 
habitant or in which he can be found’’. Robert- 
son v, Labor Board, 268 U. S. 619, 627. The 
Court invokes no policy of judicial administra- 
tion which could warrant disregard of this long 
established legislative policy. 

The derivative nature of removal jurisdiction, 
see Minnesota v, United States, 305 U. S. 382, 
389, is not based upon technical rules of law. 
Congress deemed it fair and just that a non- 
‘resident who is being sued outside his state 
should be able to transfer the suit to a neutral 
federal court without losing” or gaining any 
privileges by such transfer. The decision in this 


case turns an opportunity given by Congress | 
to assure fairness and impartiality into a Hob- 
son’s choice. By removing a suit to the federal 
court a defendant is subjected: to a liability— 
namely, to be sued in a district: where he is 
neither a resident nor found, under a statute 
providing that he can be sued only where he is 
either a resident or found—from which he 
would. be free if he remained in the state court. 
In other words, the right of removal is cur- 
tailed by depriving a defendant of territorial 
immunities from suit given by Congress in the 
enforcement of federal statutes, presumably be- 
cause it deemed place for suit important in a 
country having the dimensions of a continent. 

Mr. Justice ROBERTS, Mr. Justice REED 


and Mr. Justice JACKSON join in this dissent. 


f 56,279] Barber-Colman Company v. The National Tool Company. 


United States Circuit Court of Appeals, Sixth Circuit. No. 9321. Decided June 3, 
1943: - : 


Appeal from the United States District Court for the Northern District of Ohio. 


_ The owner of a process patent, who also owns a patent for a machine designed for 
operation in conjunction with the patented process, can not lawfully, by license agreement, 
control the selling price of the article produced by use of the patented machine and process, 
where no patent covers the article sold, as such price fixing agreement would violate the 


anti-trust laws. 


For appellant: Edward R. Johnston, Chicago, Ill.; (William 1 Chilton, Cleveland, 
Ohio, and C. Paul Parker of Parker, Carlson, Pitzner & Hubbard, Chicago, IIl., on brief). 


For appellee: Samuel J. Kornhauser, Cleveland, Ohio, and William R. Day of Oberlin, 


‘Limbach & Day, Cleveland, Ohio. 


Before HAMILTON, MartTIN and MCALLIsTER, Circuit Judges. 


‘[Question on Appeal] 


Martin, Circuit Judge: The contestants 
'lagree that the decisive question to be an- 
swered on this appeal is whether the owner 
of a process patent who also owns a patent 
‘for a machine designed for operation in con- 
junction with the patented process may, by 
license agreement, control the selling price 
of the article produced by use: of the pat- 
ented machine and process, where no patent 
covers the article sold. 


[Facts of Case] 


The appeal is from the judgment of the 
District Court dismissing, on motion for 
summary judgment, the bill of complaint of 
the appellant licensor for equitable relief 
against the violation by the appellee licensee 
of the price control clause of ‘the license 
agreement. : ; 

The: process patent (Edgar, Reissue No: 
18,246), owned .by the apellant, Barber- 
Colman Company, covered a method of 
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grinding hobs, and its machine patent (Ed- 
gar, Reissue No. 18,247) described a “hob- 
grinding machine.” Appellant concedes that 
“hobs, ground and unground, have been 
long known to the trade and are not covered 
by patents,” and that its process patent cov- 
ers only a particular method of grinding 
hobs. ~ , ¢ 

A hob is a hardened steel tool used to 
cut gears, splined shafts, sprockets, ratchets 
and other toothed elements for use in auto- 
mobiles and in many kinds of precision ma- 
chinery. Accuracy in the form, surface 
smoothness and dimensions of hobs is essen- 


tial. In the hardening process, hobs suffer | 


slight deformations, which might not pre- 
vent their use for cutting gears employed 
for ordinary purposes, but would be de- 
structive of the higher degree of accuracy 
of contour required for precision work. Per- 
fection of contour can be attained only by 
grinding, which, for a long time, has been 
practiced in the art.: 

_ The appellant’s patents cover only a par- 
ticular method of grinding hobs and a ma- 
chine for the performance. of that method. 
In his affidavit, attached to the bill of com- 
‘plaint, appellant’s Works Manager admitted 
that “ground hobs are made and sold today, 
.and have been for many years, that are 
not ground on the machine or according 
to the method” of the appellant’s patents. 
The affiant stated, moreover: “The defend- 
ant in this case [the appellee, National Tool 
Company] claims to have and to use a 
method for grinding hobs, the use of which 
admittedly does not infringe the plaintiff’s 
patent.” : 

The appellant has based its business of 
manufacturing and grinding hobs on its 
Edgar Patents. Its own operations account 
for about one-third of all hobs ground in 
the United States, exclusive of the hobs 
manufactured and ground by its licensees, 
all of whom covenanted that they would not 
sell in the United States ground hobs manu- 
factured by the use of appellant’s patented 
method at prices lower than those main- 
tained by the appellant in selling ground 
hobs of its own manufacture. 

The license agreement between the ap- 
pellant licensor and the appellee granted 
the right to manufacture, but not to sell, 
the patented machine and to use the patented 
process for the commercial production of 
ground hobs. Neither the machine nor the 
“method were designed to produce hobs, but 
‘only to perform the single function of 
grinding. 

A number of similar agreements had been 
imade with other tool companies at the time 
of the execution of the license agreement 
in controversy, it being recited in that docu- 
ment that the appellant was willing to open 
further its monopoly “to.the use of other 


1 56,279 


manufacturers for the grinding of hobs and 
the building of hob-grinding machines for 
their own respective uses therefor upon 
payment of a reasonable royalty, provided 
it be assured that in so doing the ground- 
hob business of itself and its Licensees be 
not ruined or injured by the cutting of 
prices.” To that end, the seventh paragraph 
of the license agreement provided that the 
appellee licensee would not sell, for use in 
the United States, ground hobs produced 
by any machine or in accordance with any 


‘method covered by the two Letters Patent 


owned by appellant for less than the prices 
established from time to time for the sale 
by appellant “of the same or equivalent 
items.” . 


[Appellant's Contentions] 


Appellant insists that this price mainte- 
nance clause in the license agreement is 
lawful. Its argument is that, inasmuch as 
the owner of a product patent has the right 
to fix: the price at which his licensee shall 
sell the patented product, the owner of a 
process patent has a corresponding right to 
fix the price at which his licensee to use 
the process may sell the product manu- 
factured through its use. 


[Other Cases] 


The doctrine of Bement v. National Harrow 
Company, 186 U. S. 70, 91, is appellant’s 
chief dependence. In the Bement case, 
sweeping pronouncement was made that 
“the general rule is absolute freedom in 
the use or sale of rights under the patent 
laws of the United States.” The Supreme 
Court elucidated: “The very object of 
these laws is monopoly, and the rule is, 
with few exceptions, ‘that any conditions 
which are not in their very nature illegal 
with regard to this kind of property, im- 
posed by the patentee and agreed to by the 


licensee for the right to manufacture or use 


or sell the article, will be upheld by the 
courts. The fact that the conditions in the 
contracts keep up the monopoly or fix prices 
does not render them illegal.” The holding 
in the case, however, merely sustained the 
right of the patentee of an article to license 
the manufacture and sale of the patented 
article upon condition that the licensee 
ae charge a fixed minimum sales price 
or it. 

In another decision emphasized by ap- 
pellant, United States v. General Electric 
Company, 272 U. S. 476, 485, 493, the Su- 
preme Court said that “price fixing is 


_usually the essence of that which secures: 
proper reward for the patentee”; that it is 


immaterial how widespread his monopoly 
may become, so long as “he makes no effort 
to fasten upon ownership of the articles he 
sells control of the prices at which his pur- 
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chaser shall sell”; and that only when in 
combination with others the patentee “steps 
out of the scope of his patent rights and 
seeks to control and restrain those to whom 
he has sold his patented articles in their 
subsequent disposition of what is theirs” 
does he come within the-operation of the 
Anti-Trust Act. The authority of Bement v. 
National Harrow Company, supra, was said 
not to have been shaken by intervening de- 
cisions of the court. But, for their rele- 
vancy upon the instant issue, these two 
opinions of the Supreme Court may be 
evaluated only by thoughtful study of 
numerous other decisions of the court in 
the field of constant conflict between the 
principle that a patentee has, by statute, “the 
exclusive right to make, use and vend” his 
invention or discovery, and the inhibition by 
the Anti-Trust laws of the United States, 
and to a degree by the common law as well, 
of restraint of trade or commerce and of 
unlawful combination in restraint or monopoly 
of trade or commerce. 

Only those opinions of the highest court 
which appear to furnish true guidance upon 
the issue here will be reviewed, and’ those 
selected will be discussed in chronological 
order, which seems the clearest method of 
exposition of the expanding juristic con- 
cept of appropriate restraint of monopoly. 

Chief Justice Taney, in Bloomer v. Mc- 
Gowan, 55 U. S. 539, 549, decided in 1852, 
declared that the purchaser of a patented 
implement or machine for use “in the ordi- 
nary pursuits of life” exercises in its use 
no rights created by the Act of Congress, 
and does not derive title by virtue of the 
franchise or exclusive privilege granted to 
the patentee; and that, when the machine 
passes to the hands of the purchaser, it is 
no longer within the limits of the monopoly, 
or under protection of the Act of Congress. 

With credit to this eminent authoritative 
source, Mr. Justice Miller, in Adams v. 
Burke, 84 U. S. 453, 456 (1873), asserted 
that when the patentee or his assignee sells 
a machine, whose sole value is in its use, 
and receives in the act of sale all the royalty 
or consideration claimed “for the use of his 
invention in that particular machine,” he 
parts with the right to restrict the pur- 
chaser’s use. 

In Bauer v. O’Donnell, 229 U. S. 1, 18, the 
Supreme Court quoted the language of 
Adams v. Burke condensed in the foregoing 
paragraph; and held that a patentee may not 
by notice limit the price at which future re- 
tail sales of a patented article may be made, 
when the article is in the hands of a retailer 
by purchase from a jobber, who has paid to 
the agent of the patentee the full price 
asked for the article sold. } 

The evolution of the motion picture in- 


.dustry occasioned the Supreme Court to 


hold that neither a patentee nor his assignee 
may license another to manufacture and sell 
a patented motion picture machine and, py 
a mere notice attached thereto, limit its use 
by the purchaser or his lessee to unpatented 
films constituting no part of the patented 
machine. Motion Picture Patents Company 
v. Universal Film Manufacturing Company, 
243°U. S, 502, 516, 519. It was pointed out 
that, following the decision of the Button- 
Fastener case, 77 Fed. Rep. 288 (C. C. A. 6), 
the contention had been made widely that the 
owner of a patent has the right, under 
penalty of patent infringement, to fix the 
price at which his patented article may be 
sold and resold, but that in Bauer v. O’Don- 
nell, supra, the Supreme Court had refused 
to place that interpretation upon the Act of 
Congress. Mr. Justice Clarke said: “A 
restriction which would give to the plaintiff 
such a potential power for evil over dn in- 
dustry which must be recognized as an im- 
portant element in the amusement life of 
the nation, under the conclusions we have 
stated in this opinion, is plainly void because 
wholly without the scope and purpose of 
our patent laws and because, if sustained, it 
would be gravely injurious to that public 
interest, which we have seen is more a 
favorite of the law than is the promotion of 
private fortunes.” : 

The observation should be made that, in 
the Motion Picture case, decision was not 
based upon the effect of the Sherman or 
Clayton Acts; but that in United States v. 
Trenton Potteries Company, 273 U.S. 392, 
the Sherman Anti-Trust Law was directly 
involved, though not in the context of 
patent monopoly. Stating that the Sherman 
Act and interpretative judicial decisions re- 
specting it are based upon the assumption 
that the public interest is best protected 
from the evils of monopoly and price con- 
trol by the maintenance of competition, the 
Court held that an agreement, among those 
controlling more than eighty percent of the 
business of manufacturing and distributing 
sanitary pottery in the United States, to fix 
and maintain uniform prices, whether rea- 
sonable or not, was violative of the Sher- 
man Act. a 

Finding the relief sought indistinguish- 
able from that denied in the Motion Picture 
case, the Supreme Court again held, in 
Carbice Corporation of America v. American 
Patents Development Corporation, 283 U. S. 
27, 31, that a patentee may not lawfully 
exact, as the condition of a license, that un- 
patented materials used in connection with 
his invention be purchased exclusively from 
him. The patentee and its exclusive licensee 
had neither sold nor licensed others to sell 
“complete transportation packages,” but had 
merely supplied one of the several materials 
used in the packages, in which the claimed 
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invention was employment of solid carbon 
dioxide in a new combination. The Court 
declared that no monopoly had been granted 
in the commodity and that the attempt to 
secure one could not be sanctioned. Con- 
ceding that a ‘patentee may prohibit the 
manufacture, sale or use of his invention, 
or grant licenses upon terms consistent 
with the limited scope of the patent monop- 
oly (United States v. General Electric Com- 
pany, supra), charge royalties and license 
fees, the opinion stated that an attempt to 
limit a licensee to use of unpatented ma- 
terials purchased from the licensor is com- 
parable to an attempt by the patentee to fix 
the price at which the patented article may 
be resold. The attempt to use a patent un- 
reasonably to restrain Commerce was con- 
sidered not only beyond the scope of the 
grant of the patent, but also in direct viola- 
tion of the Anti-Trust Acts. The opinion 
writer noted that the Clayton Act of Oc- 
tober 15, 1914, c. 323, sec. 3, 38 Stat. 731, 
U. S.C. A., Title 15, sec. 14, prohibits any 
lease, sale, contract, or agreement tending 
to create a monopoly in any line of com- 
merce, and is applicable to all goods, wares, 
merchandise, machinery, supplies or other 
commodities, whether patented or unpatented. 

Again writing for the court, Mr. Justice 
Brandeis, in Leitch Manufacturing Co. v. 
Barber Company, 302 U. S. 458, 463, ex- 
plained that the rule of the Carbice case 
applies, regardless:of the nature of the de- 
vice by which the owner of a patent seeks 
to effect an unauthorized extension of his 
monopoly; and that the rule applies whether 
the patent be for a machine, a product or a 
process. 

Upon charges of violation of the Sherman 
Anti-Trust Act (26 Stat. 209, 15 U.S.C. A., 
sec. 1, as amended August 17, 1937, 50 Stat. 
693), the Government brought suit in a 
United States District Court to restrain a 
corporation and its officers from granting, 
under patents controlled by the corporation, 
licenses to jobbers to sell and distribute 
lead-treated motor fuel, and from enforcing 
provisions in licenses to oil refiners which 
restricted their sale of the motor fuel to 
the licensed jobbers. The Supreme Court 
upheld the action of the District Court in 
deciding the controvery in favor of the 
Government, cited and adhered to its previ- 
ous opinions relating to the scope of the 
patent monopoly, and stated that by the 
authorized sales of the fuel by refiners to 
jobbers the patent monopoly over the fuel 
was exhausted; and that, after the sale, 
neither the patentee nor the refiners could 
longer rely upon the patents for the exer- 
cise of any control over the price at which 
the fuel might> be resold. Ethyl Gasoline 
Corporation v. United States, 309 U. S. 436, 
455, 459. 
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In United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150, 218, the statement was 
made that for more than forty years the 
Supreme Court had consistently and with- 
out deviation adhered to the principle that 
price-fixing agreements are unlawful per se 
under the Sherman Act; that no showing of 
so-called competitive abuses or evils which 
those agreements were designed to eliminate 
or alleviate might be interposed as a de- 
fense; and that-this well established rule 
had been reaffirmed in clear and unequivocal 
terms in Ethyl Gasoline Corporation v. United 
State, supra. 

On January 5, 1942, the Supreme Court 
promulgated two opinions which resolve 
all doubt, if any be left, as to the correct- 
ness of the course pursued by the District 
Court in dismissing the instant civil action 
on motion for summary iudgment:. Morton 
Salt Co. v. Suppiger Co., 314 U. S. 48% B. B. 
Chemical Co. v. Ellis, 314 U. S. 495. In the 
first of these cases, the patentee of a ma- 
chine for depositing salt tablets brought suit 
for an injunction and an accounting for 
alleged infringement of its patent. The defense 
was that the plaintiff was making use of its 
patent to restrain the sale of salt tablets in 
competition with its own sale of unpatented 
tablets, by requiring licensees to use with 
the patented machines only tablets sold by 
the plaintiff. The District Court, on motion 
for summary judgment, dismissed the com- 
plaint and the Supreme Court affirmed that 
action. It was deemed unnecessary to de- 
cide whether there had been a violation of 
the Clayton Act, for the reason that a court 
of equity will not aid the protection of 
patent monopoly. when attempted to be 
used as the effective means of restraining 
competition with the patentee’s sale of an 
unpatented article. Attention was directed 
to the principle of general application that 
courts and especially courts of equity may 
appropriately withhold their aid where the 
plaintiff is using the right asserted contrary 
to the public interest. In the secqnd case, 
the holding was that the owner of a method 
patent who authorizes manufacturers to use 
it only with materials furnished by him 
could not enjoin infringement by one who 
supplies the manufacturer with materials 
for use by the patented method and aids 
in such use. 

A few months after the opinion in the 
Salt Company and Chemical Company cases, 
supra, were delivered, the Supreme Court 
on May 11, 1942, again announced simul- 
taneously two opinions, which indicate that 
the judgment in the case at bar should be 
affirmed: United States v. Univis Lens Co., 
316 U. S. 241, 250, 251; United States v. 
Masonite Corporation, 316 U. S. 265, 280, 282. 

It would be of no avail to lengthen this 
opinion unduly by describing the compli- 
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cated licensing system disclosed in the Uni- 
vis Lens case. The rationale of the decision 
is revealed in the following language of 
the Chief Justice (op. 250, 251): “% . 


where one has sold an uncompleted article. 


which, because it embodies essential fea- 
tures of his patented invention, is within the 
protection of his patent, and has destined 
the article to be finished by the purchaser 
in conformity to the patent, he has sold his 
invention so far as it is or may be embodied 
in that particular article. The reward ‘he 
has demanded and received is for the article 
and the invention which if embodies and 
which his vendee is to practice upon it. 
He has thus parted with his right to assert 
the patent monopoly with respect to it and 


is no longer free to control the price at- 


which it may be sold either in its un- 
finished or finished form.” 

In the Masonite case, numerous corpora- 
tions, in active competition as dealers in 
building materials, had entered into a com- 
bination whereby one of the group, a manu- 
facturer and seller of “hardboard,” for which 
he held a patent, constituted the other mem- 
bers of the group del credere agents for the 
sale of “hardboard” at prices fixed by 
the owner of the patent. The Supreme 
Court held that “the power of this type of 
combination to inflict the kind of public in- 


jury which the Sherman Act condemns. 
renders it illegal per se.” The opinion 
writer said that “since patents are privi- 
leges restrictive of a free economy, the 
rights which Congress has attached to them 
must be strictly construed so as not to dero- 
gate from the general law beyond the neces- 
sary requirements of the patent statute.” 

The decisions and pronouncements of the 
Supreme Court which have been reviewed 
so plainly demonstrate that the judgment 
of the District Court was correct that cita-, 
tion of opinions of inferior courts of the. 
United States would merely add surplusage. 
Suffice it to say that Sylvania Industrial Cor- 
poration v. Visking Corporation, 132 F. (2d) 
947, 955 (C. C. A. 4), applied the same 
principles which we have found pertinent 
here. We are not in accord with the deci- 
sion in Straight Side Basket Corporation v. 
Webster Basket Co., 82 F. (2d) 245 (C. C. A. 
2). The two cases from this circuit, cited 
by appellant, shed no light on the instance 
controversy. Fulton Co. v. Bishop & Bab- 
GoeR. Col APRs 9(2d)- 1006"(G2_ Ci2A216)s 
Warner v. Tennessee Products Corporation, 57 
F. (2d) 642 (C. C. A. 6). *: 


[Judgment Affirmed] 


The judgment of the District Court is 
afirmed. > 


[7 56,280] Henry D. Fitch v. Kentucky-Tennessee Light & Power Company for the 
Use and Benefit of the Tri-City Utilities Company. 


United States Circuit Court of Appeals, Sixth Circuit. 


4, 1943. 


No. 9368. Decided June 


Appeal from the District Court of the United States for the Western District of Ken- 


tucky, Louisville Division. 


Commissions accepted by the president of a power company from a coal company, 


based upon the amount of coal purchased by the power company from the coal company, 
which commissions were retained by the president for himself and were not turned over 
to his company, are held to be in violation of Section 2(c) of the Clayton Anti-Trust Act 
as amended by the Robinson-Patman Act, and a judgment against the president of the 
power company for treble the damages suffered by the power company, as a result of 
paying excessive prices for coal, is affirmed. 

In Section 2(c) of the Clayton Anti-Trust Act, as amended by the Robinson-Patman 
Act, the words “acting in fact for or in behalf, or is subject to the direct or indirect con- 
trol, of any party to such transaction” qualify the word “intermediary,” but do not qualify 
the word “agent” or the word “representative.” Acceptance of commissions by an agent 
or representative is prohibited by the Act, irresvective of whether the agent or represen- 
tative is acting for or in behalf, or is subject to the control, of a party to the transaction. 

A faithless agent, in the course of representing his principal, does not, by his departure 
from fidelity, become less an agent. Acceptance of compensation from a seller, by an 
agent or representative of the buyer, except for services rendered, is prohibited and unlaw- 
ful under Section 2(c) of the Clayton Anti-Trust Act as amended by the Robinson-Patman 
Act, whether the agent, in receiving the commissions, is acting in the transaction in behalf 
of the buyer, or merely for his own pocket. tte : E 

No price discrimination need be proved in order to prove a violation of Section 2(c) 


‘of the Clayton Act as amended by the Robinson-Patman Act, prohibiting payment or. 


acceptance of certain commissions. ie ; 
The president of a power company which produced and distributed electric power in 
interstate commerce is held to be engaged in interstate commerce within the meaning of _ 
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Section 2(c) of the Clayton Anti-Trust Act as amended by the Robinson-Patman Act, 
and his acceptance of bribes in connection with purchases of coal to be used in producing 


electric power is held to be a transaction in the course of such commerce. 


Some of the 


coal involved was shipped from mines in a state other than the one in which the power plant 


receiving the coal was located. 


. For appellant: Laurence B, Finn of Finn & Orendorf, Bowling Green, Ky. 
For appellee: James W. Stites, Louisville, Ky.; Lynne A. Warren, New York, N. Y. 
Before Hicks, Stmons and McArtistER, Circuit Judges. 


[Facts of Case] 
McALLIsTER, Circuit Judge: The. Ken- 
tucky-Tennessee Light & Power Company 


brought suit against Henry D. Fitch, its. 


former president, the Nashville Coal Com- 
pany, and Justin Potter, its president, alleg- 
ing that Fitch, in purchasing coal for the 
Power Company, from the Coal Company, 
had accepted bribes from Potter and the 
Coal Company; that the three defendants 
thereby violated the Robinson-Patman Act; 
and that they were liable to the complainant: 
in treble damages. Various motions to strike 
and dismiss were denied by the district 
court, and, thereafter, in consideration of a 
covenant not to,sue, Potter and the Coal 
Company paid-to the Power Company the 
sum. of $75,000. After a pre-trial hearing 
and order, in, which questions of law were 
réserved, a jury found, in answer to two 
special interrogatories, that Fitch had re- 
ceived a commission, brokerage, or other 
compensation, from the Coal Company, or 
its president, in connection with the pur- 
chase of coal by the Power Company, dur- 
ing the period from June 19, 1936, through 
September 12, 1939. © 

After verdict, the questions of law having 
been determined against Fitch, the case 
was, on motion, referred to a Special Master 
to fix the damages in accordance with the 


statute and, on a finding that the Coal Com-, 


pany had been damaged in the amount of 


$58,788.01, this sum was trebled and judg-_ 


ment entered thereon against Fitch. Sub-' 
sequently, the judgment was credited with’ 
the amount of $75,000, previously paid by 
the Coal Company and Potter. 


None of the evidence on the trial of the 
many questions has been included in the 
record-on appeal; and we have before us 
only the pleadings in the case, the district 
court’s orders; its memorandum on motion 
to dismiss, and the final judgment entered. 
No answer was ever filed to appellee’s bill of 
complaint. Appellant had moved to dis- 
‘miss the bill on the ground that it did not 
allege such facts as would give the court 
jurisdiction over Fitch; that Fitch’s alleged 
acts did not “constitute subject matter over 
which this court has jurisdiction”; and that 
the bill failed to state a cause of action “upon 
which this court can grant relief.” This 
motion was denied. 


The appeal, therefore, is based upon the 
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denial by the district court of appellant’s 
motion to dismiss. In explanation, it may 
be. observed that the proceedings before 


the jury resulted from a pre-trial order- 
based on a stipulation between the parties. 


that the jury was to pass upon the ques- 
tion. of whether Fitch had received commis- 
sions from the Coal Company or its president. 


In the same pre-trial order, it was recited 
that the defendant “reserves, for all purposes 
of defense and appeal, the issues of law 
heretofore disposed of” on his motion to 
dismiss, “and the conclusions of law... 
that the payments ... to Fitch were made 


to him while he was engaged in interstate 
commerce, . .. such. conclusions of law 
being based upon the alleged facts regarding 
interstate commerce set forth in plaintiff’s 
pleadings and exhibits and bill of particulars, 
subject, of course, to their competency as 
evidence, which, for the purpose of defend- 


ant’s exceptions to the court’s ruling and. 


judgment, and for the’ purpose of defense 
and appeal, are accepted as undisputed evi- 
dence.” 


[Questions to Be Determined] 


_ Although the manner of presenting the 
issues for review is somewhat confused, we 
can only conclude, from all of the foregoing, 
that the allegations of the bill are to be 
accepted as true, and that the legal ques- 
tions to be determined are: (1) whether the 


‘Robinson-Patman Act applies to the accept- 
ance of the commissions by Fitch; and 
-(2) whether Fitch was engaged in interstate 


commerce, and accepted the commissions 
in the course of such commerce. It is not 


disputed that Fitch accepted commercial 


-bribes from the Coal Company. 


[Statutory Provision] 


- On the first question—whether the sta- 
tute applies where an agent of the buyer 
accepts commissions from the seller on the 
purchase of goods, and retains them for his 
own benefit—the statute [Title 15, Sec. 
13(c), U. S. C. A.] provides: 


“That it shall be unlawful for any person 


engaged in commerce, in the course of such. 


‘commerce, to pay or grant, or to receive or 
accept, anything of value as a commission, 
brokerage, or other compensation, or any allow- 
ance -or discount in lieu thereof, except for 
services rendered in connection with the sale or 
purchase of goods, wares, or merchandise, 
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either to the other party to such transaction or 
to an agent, representative, or other interme 
diary therein where such intermediary is acting 
in fact for or in behalf,.or is subject to the 


direct or indirect control, of any party to such. 


transaction other than the person by whom such 
compensation-is so granted or paid.’’ 


[Payment to Agent or Representative] 


The commercial bribery, alleged and now 
conceded, consisted of the payrnent by the 
Coal Company to Fitch, of 15 cents for 
each ton of coal sold to the Power Company. 
Fitch did not pay these amounts over to 
the Power Company, but concealed the trans- 
action 4nd kept the money for himself. On 
this particular phase of the case, it is con- 
tended that if he had turned the money over 
to his company, there would have been a 
violation of the statute; but that payment of 
a bribe to Fitch, personally, without its re- 
ceipt by his company, was not an ‘offense 


within the provisions of the Act. On this. 
‘point, the controversy depends upon whether 
the payments to Fitch were “to an agent,, 
representative, or other intermediary therein,. ' 


where such intermediary is acting im fact 
for or in behalf, or is subject to the direct 
or indirect control, of any party to such 
transaction other than the person by whom 
such compensation is so granted or paid.” 

Fitch was the president of the Power 
Company, and as such, its agent and repre- 


-sentative. It is contended that inasmuch as 
Fitch kept the money for himself, he was 


not “acting in fact for or in behalf, or... 

subject to the direct or indirect control” 
of the Power Company in the transaction 
and that, therefore, acceptance of such com- 
mercial bribes was not covered by the Act. 
But the statutory prohibition is against pay- 
ment of such compensation to an agent, or 
representative, as well as to an intermediary 
therein where such intermediary is acting in 


‘behalf of or is controlled by a party other 


than the one paying the compensation. If 
it be of any concern in the case, it may be 
remarked that the phrase—“where such in- 
termediary is acting in fact for or in behalf, 
or is subject to the direct or indirect con- 
trol, of any party to such transaction” other 
than the party paying the compensation— 
relates to the intermediary referred to in the 
statute, and not to the agent or representa- 
tive of the buyer. As remarked by the dis- 
‘trict court in its opinion denying appellant’s 
‘motion to dismiss, the words “acting in fact 
for or in behalf, or is subject to the direct 
or indirect control of any party to such 
transaction” qualify the word “intermediary,’ 
but do not qualify the word “agent” or the 
word “representative.” In this regard, the 
district court said: “The qualifying words 
were used for the purpose of excluding from 
the act legitimate brokerage, which is in no 


wise condemned by the act. Since a broker 
would be an ‘intermediary,’ legitimate brok- 


‘erage would be included and made illegal 


unless such qualifying words were used. The 
act catches such intermediaries as are act- 
ing for the buyer or under the buyer’s con- 
trol, without being an agent or representative 
in the legal sense of the word. Accordingly, 
the statute makes it illegal to make such a 
payment either to the other party to the 
transaction or to an agent or representative. 
of such party.” 

It is contended that the conduct of Fitch 
in accepting the commissions did not fall 
within the provisions of the statute for tht 
reason that, in accepting the money, he was 
not acting for his company and, therefore, 
the payment to him for his personal benefit, 
was not a payment “to an agent, representa- 
tive, or other intermediary therein.” 

To such argument, the answer is that a 
faithless agent, in the course of representing 
his principal, does not, by his departure 
from fidelity, become less an agent. In this 
case, Fitch received the commissions in con- 


nection with the purchases of coal. In con- 


nection with such purchases, he acted as 
an agent or representative of the company; 


- but in keeping the commissions, he acted 


seeretly for his own interests. Any payment 
of compensation by a seller to an agent or 
representative of the buyer, except for serv- 
ices rendered, is prohibited and unlawful, 
whether the agent, in receiving the commis- 


. sions, is acting in the transaction in behalf 


of the buyer, or merely for his own pocket. 


[Statute Not Limited to Price 
Discrimination] - 


Appeliant argues that the Act is con- 
cerned only with price discriminations ex- 
tended by sellers to different buyers; and 
that there is no proof that the seller in this 
case so discriminated. The fact is that the 
buyer is suing for damages, not because of 
receiving the benefit of discriminatory prices, 
but because, on account of the fraud, it was 
obliged to pay more for its coal than it 
would otherwise have paid in a competitive 
market. While various sections of the sta- 
tute are concerned with price discrimination, 
we do not agree with the claim that the 
provisions of the Act are limited thereto. 


[Tendency to Lessen Competition and. 
Creaie Monopoly] 


Under Sec. 13(c) (Title 15, U. S.C. A.), 
the granting of a commission to the agent 
of the other party to the transaction, was 
specifically forbidden as an unfair trade 
practice because of its tendency to lessen 
competition and create monopoly. Oliver 
Bros. v. Federal Trade Commission, 102. F.. 
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(2d) 763 (C. C. A. 4). The section deals 

with a trade practice which has frequently 

resulted in unfair competition. It deals with 

one particular subject, namely, allowances 

or brokerage of such a nature and kind that 

commerce, generally, is affected thereby; 

and it constitutes a specific prohibition ofa 

specific act. Great Atlantic & Pacific Tea Co. 

v. Federal Trade Commission, 106 F. (2d) 667 

(C. C. A. 3), cert. den. 308 U. S. 65. “It is 

clear that the statute prohibits payment of 
brokerage by the seller to the buyer or his 

agent or representative or controlled inter- 

mediary, except for services rendered.” 

Biddle Purchasing Co. v. Federal Trade Com- 

mission, 96 F. (2d) 687 (C. C. A. 2), cert. 

den. 305 U. S. 634. “It is plain enough that_ 
the paragraph, taken as a whole, is framed 
to prohibit the payment of brokerage in any 
guise by one party to the other, or the 
other’s agent... . Paragraph (c) is a distinct 
and complete provision in itself making 
illegal the giving or taking of commissions 
or their equivalent under the circumstances 

mentioned in the text.” Quality Bakers of 
America v. Federal Trade Commission, 114 F. 

(2d)° 393. (G. GC FAST): 


’ Plainly, the payment of the secret com- 
missions to Fitch was an unfair trade prac- 
tice, and obviously resulted in lessening 
competition in the sale of coal to the Power 
Company. It would have been practically 
impossible for any other-company to sell 
coal to appellee, when the president of the 
Power Company had such an understand- 
ing with the Coal Company and such a 
motive:to purchase from it all the coal re- 
quirements for his company. 


' [Payment to Agent] 


Payment of the prohibited commission to, 
an agent for the benefit of his principal, is 
the same as payment to the principal. A 
payment of a commission to a party is as" 
easily and as usually effected by paying it to 
an agent, to be handed over to a party, as 
paying it directly to the party itself; and, 
therefore, such a payment would be to the 
party, regardless of the form of giving it to 
‘the agent for that purpose. If the statute 
prohibited only payments to an agent, where 
the agent turned the money over to his 
principal, it would not be necessary to pro- 
hibit payments to the agent of, or represen- 
tative of, such principal. The, injunction 
against payment to the purchasing party,’ 
includes payment to its agent for this pur- 
pose. Unless, as observed by the district 
court, the foregoing construction is given 
to the statute, Sec. 13(c) (Title 15, U. S. 
C. A.) would be superfluous, in that it would 
only apply to rebates which ultimately go 
to the purchaser, and such a transaction is 
covered by Sec. 13(a) (Title 15, U.S.C. A.), 
which deals with price discrimination be- 
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‘shipped was 


tween purchasers. 


. [Payments Held Unlawful] 


With regard to the acceptance of com- 
missions by an agent of the buyer, it is not 


merely an acceptance of commissions by 


the agent on behalf of his principal, that is 
unlawful; it is the acceptance of commis- 


‘sions from a seller by an agent of the buyer 


in connection with the sale of merchandise 
in the course of interstate commerce, that 
is also envisaged by the statute. In this 
case, payment of commissions by the Coal 
Company to Fitch in connection with the 
sale of the coal, was unlawful and in direct 
contravention:of the Act. 


[Interstate Commerce] 


We come, then, to the second contention 


of appellant. that he was, not engaged in 
interstate commerce and did not receive the 


commissions in the course of such com- 
merce. 


There were two written contracts between 
the Coal Company and the Power Com- 
pany. One contract, dated March 7, 1933, 
provided for the purchase of coal for the 
entire requirements of the Power Company 
for a period of five years—shippings to be 
made ad and when directed, and to be con- 
signed, reconsigned, or diverted en route, as 


the Power Company might direct, to any 


plants then or thereafter operated by it or 
its afhliated companies. The Power Com- 
pany operated plants in both Kentucky and 
Tennessee. According to the contract, the 
coal was to be mined from Kentucky mines 
unless the Coal Company was unable to 
make all shipments from such mines, in 
which case it could, with the buyer’s consent, 
ship from any other mines that it might be 
operating, or for which it might be acting 
as sales agent. : 

The second contract was executed April 6, 
1937, but dated back to March 7, 1933, and 
was to run for a period of ten years. The 
provision as to the amount of coal to be 
“Quantity: Requirements.” 
The other provisions were similar to those 
above recited in the first contract, except 
that it was stated that, “primarily,” the coal 
shipped under the contract should be to 
the buyer’s plants in Kentucky; but it was 
also provided that the buyer could consign, 
reconsign, or divert en route any ship- 
ments to any plants it might then or there- 
after be operating. There was an added 
statement in the “terms and conditions,” that 


“the price stated herein is fair and reason- 


able and does not impose burdens and ob-: 


structions upon interstate commerce. .. .” 
_ Appellee herein, in its complaint, further 
alleged that the Coal Company shipped coal 
under the contracts from its mines in Ten- 
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nessee to appellee’s plants in Kentucky, and 
from mines in Kentucky to its plants in 
Tennessee. 


In this regard, involved and technical 
though appellant’s contentions be, they may 
be summed up in his claim that the coal 
shipped across the state line was not shipped 
under the contracts specified in the com- 
plaint; and that appellee, by its complaint 
and bill of particulars, limited itself to proof 
of coal which had been shipped under the 
written contracts. We do not agree with 
this contention. The coal shipped across 
the state line was included, by virtue of the 
contract provisions above mentioned, in the 
contract between the parties. 
necessary to say more.on this phase of the 
case, it might be observed that the con- 
tracts merely set the scene for the sale of 
coal under the fraudulent arrangement; and, 


although Fitch did not himself sign the con-. 


tracts, he had plenary authority over the 


‘purchase of coal and it was through him that 
_the entire deal was consummated. Appel- 
lant’s emphatic arguments, based upon the 


legal technicalities of the pleadings, are with- 
eut merit. 


“The sales of coal to appellee, necessitatéd | 
-the delivery of coal from Kentucky to Ten- 


nessee, or from Tennessee to Kentucky; or 
from other states to both Kentucky and 


Tennessee. If the coal were mined in Ken-: 
tucky, it would be necessary, in taking care 


of the entire requirements of the Power 
Company, to ship some of it to appellee’s 


plants in Tennessee; and if the coal were 
mined in Tennessee, it would be necessary 


to ship some of it to appellee’s Kentucky 
plants. If the coal could not be procured 
in either state, it would be necessary to ship 
from other states to both Kentucky and 
Tennessee; and it was understood that, in 
such a case, the Coal Company could ship 
from any other mines for which it might be 
acting as sales agent. 

Moreover, the Power Company supplied 
power to many customers beyond the boun- 


daries of the states in which it maintained 


its plants; and the coal purchased was for 
the purpose of producing such power. The 
transaction, here in question, constituted a 
restraint upon freedom of competition in the 
channels of interstate trade, which it is the 
purpose of the statute to maintain. See 
Van Camp & Sons v. American Can Co., 278 
U. S. 245. A combination which embraces 
restraint of trade within a single state, falls 
within the provisions of the federal anti- 
trust laws if it affects the stream of inter- 
state commerce; and the courts decline to 


If it were 


defeat “this purpose in respect of such a. 
stream and take it out of complete national 
regulation by a nice and technical inquiry 
into the non-interstate character of some of: 
its necessary incidents and facilities, when 
considered alone and without reference to 
their association with the movement of which 
they were an essential but subordinate part.” 
Stafford v..Wallace, 258 U. S. 495. Where 
commodities are sold within one state, with 


the understanding that they are to consti- 
tute part of the stream of goods sold in in- 
terstate commerce, and this is a typical, 
constantly recurring course, the current thus 
existing is a.current of commerce among 
the states, and the prior transaction, though 
wholly negotiated and executed within a 
single state, is a part and incident of in- 
terstate commerce. Swift v. United States, 
196 U. S. 375; Lemke v. Farmers’ Grain Co., 
258 U. S. 50; American Can Co. v. Ladoga 
Canning Co., 44 F, (2d) 763 (C. C. A.7). | 

In the case before us, the coal was sold 
for use in producing electric power to be 
distributed and sold in interstate commerce. 
Obviously, the price of the coal directly 
affected the prices charged to consumers of 
power in various states. It was as much an 
element of the commodity sold as though it 
were a constituent part thereof. In this re- 
gard, the sale of the coal affected the stream 
‘of commerce; and, furthermore, as has been 
mentioned, the sale and shipment of the coal 
across the state lines also affected the 
stream of commerce. The transaction com- 
plained of was a fraudulent trade practice 
and resulted in unfair competition. It oc- 
curred in: the course of commerce, and in 
relation thereto, Fitch was a party engaged 
in interstate commerce. The conduct of 
which he was guilty. was prohibited by the 
statute. 


[No Reversible Error] 


Much importance is seemingly attached 
to the claimed error of the trial court in 
denying motions to strike certain allegations . 
and exhibits from appellee’s bill of particu- 
lars. Therein we find no reversible error. 
Moreover, in view of the fact that no tes- 
timony was transmitted in the record, much 
of the discussion intappellant’s brief, indi- 
rectly addressed’ to questions of the admis- 
sibility of certain proofs on the issues of 
damages and violation of the statute, cannot: 
here be reviewed; and various other con- 
tentions are not meritorious. 

The judgment of the district court is 
affirmed. ° 
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Montana Supreme Court. No. 8286. June 16, 1943. 

Two ultimate facts must be proved in order to establish a violation of the Montana 
Unfair Practices Act: first, that goods were sold below cost and, second, that it was done 
for the purpose of injuring competitors.and destroying competition. ; 

Only a cost survey made for the locality and vicinity in which the particular business 
is carried on is competent as evidence of cost under the Montana Unfair Practices Act. 
A retail cost survey for the entire state as one area is not competent evidence of cost of 
doing business. 

There is no provision in the Montana Unfair Practices Act for making wholesale cost 
surveys. The only cost surveys provided for.are such as relate to retail business. 

Proof of sales at less than cost would not in itself be proof of the unlawful purpose 
to injure competitors and destroy competition, within the prohibition of the Montana Unfair 
Practices Act. It is necessary to show other facts and circumstances that would furnish 
-basis for a conclusion of the wrongful purpose. 

There is no requirement that a petition for review of an order of the Montana Trade 
Commission under the Montana Unfair. Practices Act be supported by an affidavit stating 
specific grounds for review. 

Upon review of an order of the Montana Trade Commission under the Montana Unfair 
Practices Act, the whole case is laid before the district court as on appeal, to be reconsidered 
for determination of the question whether upon the full record of the case the order of 
the Commission may be sustained, with the findings of the Commission controlling only 
if supported by. sufficient evidence, ‘The proceeding. is in no way in the nature of certiorari. 


For appellants: E. M. Keéley, E. K. Matson, R. V. Béttomly, George S. Smith, Helena, 


Montana. 


For respondent: Gibson & Fitzgerald, Livingston, Montana. 


ADAIR. : 
[Question Involved] 


This appeal involves the question of the 
validity of an order made by the Montana 
Trade Commission requiring the defendant 
Sawyers’ Stores, Inc. to cease and desist 
from doing certain acts charged to be in 
violation of the Montana Unfair Practices 
Act, Ch. 80, Laws 1937, as amended by Ch. 
50, Laws 1939. 


[Facts of Case] 


_ The proceeding was instituted by the com- 
mission upon its own complaint on behalf 
of the state, charging the defendant with 
_ violation of the Unfair Practices Act and 
ordering the defendant to. appear and show 
cause why it should not be required to cease 
and desist therefrom. A hearing was had 
before the commission upon which an order 
was made requiring the defendant to cease 
-and desist from doing the acts specified in 
the complaint. On petition of the defendant, 
the proceeding was reviewed by the district 
court and, on such review, the order of the 
commission was. set aside. The appeal is 
from the judgment of the district court set- 
ting aside the order. 


[Montana Unfair Practices Act] 


_ The law under which the proceeding was 
instituted and prosecuted deals with unfair 
trade competition, its purpose being, as de- 
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clared in the Act itself, “to safeguard the 
public against the creation and perpetuation 
of monopoly and to foster and encourage 
competition, by prohibiting unfair and dis- 
criminatory practices by which fair and 
honest competition is destroyed or prevented.” 
Among the prohibitions set forth, it declares 
that it shall be unlawful for anyone engaged 
in business within the state “to sell, offer for 
sale or‘ advertise for sale any article or 
product, * * * at less than the cost thereof 
to such vendor, * * * for the purpose of in- 
juring competitors and destroying competition.” 


[Defendant’s Business] 


The defendant is engaged in the mercan- 
tile business, owning and operating a chain 
of retail grocery stores—nineteen such stores: 
in Montana and six in Wyoming. One of 
the Montana stores is in the city of Livingston. 


[Complaint and Answer] 


The specific compliant against the defend- 
ant is that upon certain dates at its store 
in the city of Livingston it sold certain 
articles of merchandise at less than cost as 
defined by the Act, “for the purpose of in- 
juring competitors and destroying competi- 
tion.” This the defendant, by its answer, 
denies. . Also, the answer alleges that the 
law under which the complaint is made is 
unconstitutional. 
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[Violation of Law Not Established] 


In our consideration of the case we find 
that, taking the law as it stands and the 


facts as proved, without any question of the . 


validity of the Act itself or of the correctness 
of procedure in the trial, the commission has 
failed to make out a case of law violation. 
Two ultimate facts must be proved in order 
to establish a violation of the law; first, that 
goods were sold below cost and, second, that 
it was done for the purpose of injuring com- 
petitors and destroying competition. The 
commission failed to prove either of these 
ultimate facts. Eee 
. , Gaske) 

It was shown that goods were purchased 
from the defendant at its store in Livingston 
in the month of December, 1940, at prices 
less than the cost thereof as determined by 
the commission. The Act says that “as ap- 
plied to distribution ‘cost’ shall mean the in- 
voice or replacement cost, whichever is lower, 
of the ‘article or product to the distributor 
and vendor plus the cost of doing business 
by said distributor and vendor.” The Act 
provides for cost surveys which may be used 
as evidence in proving the cost of doing 
business. 

The articles purchased at the defendant’s 
store were all of standard brands from stock 
obtained by defendant direct from whole- 
salers and producers. In determining the 
cost thereof to the defendant the advertised 
price lists of the wholesalers were used as 
showing the purchase cost. Ten per cent 
was added thereto as overhead expense of 
retailing. The actual cost of doing business 
was not shown: The percentage used was 
a rate of expense which had been fixed by 
a general cost survey made by the commis- 
sion.. On some of the articles an additional 
item of 5% was.added as expense of whole- 
saling and, on some 2%. This also was 
based on cost surveys. The commission took 
the position that, in the system of merchan- 
dising employed, as to some of the articles 
there was involved the transaction of whole- 

aling as well as retailing. These items— 
fhe purchase cost and overhead expense made 
up the cost of the goods to the defendant 
as determined by the commission. 


[Contentions of Defendant] 


There is no controversy as'to the whole- 
sale price at which the goods were bought. 
“As to overhead expense, defendant contends 
that the arbitrary amount fixed’by the com- 
mission under its cost surveys was not such 
as provided for by the law. Also, that the 
item of expense of wholesaling was im- 
properly included, the defendant being en- 
gaged only in the retailing of goods. 


[Statutory Provision] 


‘The Unfair Practices Act, section 12A, 
provides for a cost survey to be made by 
the commission upon application of ten or 
more persons, firms or corporations within 
“any particular retail trade or business.” On 
such application being made, the commission 
is required to give public notice of hearing, 
stating “the locality or area in respect to 
which said cost survey is proposed to be 
established and the particular retail trade 
or business to be affected thereby.” Upon 
the hearing had, “* * * the commission 
* * * shall * * * proceed. to classify and 
define the particular retail trade or business, 
or parts thereof, to be affected thereby, de- 
termine and delimit the particular area within 
which such retail trade or business shall be 
so affected, and find and determine the prob- 
able ‘cost of doing business’ or ‘overhead 
expense,’ stated in percentage or percentages 
of invoice or replacement cost which would 
probably be incurred by the most efficient 
person, firm or corporation within such re- 
tail trade or business within such area. The 
percentage or percentages so fixed and de- 
termined shall be presumed to be the actual 


- “cost of doing business’ and ‘overhead ex- 


pense’ of any person, firm or corporation in 
such retail trade or business and within the 
area, affected by such cost survey.” 


[Cost Survey Not Limited to 
Business Area] 


The rate of 10% as overhead expense of 
retailing was determined upon by the com- 
mission bY its order made upon a cost survey 
on December 29, 1939. The survey was for 
the entire state of Montana as one area. The 
‘order declares “that a cost survey be and 
it is hereby established for the retail grocers 
of the state of Montana and that 10% of the 
invoice or replacement cost shall represent 
the probable cost of doing business or over- 
head expense which would probably be in- 
curred by the most efficient person, firm or 
corporation engaged in the retail grocery, 
business in the state of Montana.” 


This survey and the order made are not 
such as contemplated by the law. The cost 
survey which the law provides for has re- 
lation to business areas, particular localities 
in which retail trade or business is carried 
on. A survey of the entire state, including 
the many retail districts—widely separated 
and without any relation of one to the other 
—is not such survey as would produce a fair 
estimate of business cost in any particular 
district, nor is it such as the law provides for. 

The cost of doing business as determined 
by a cost survey can be competent as evi- 
dence only because of express provision of 
law. In order that such provision be valid, 
the survey provided for must be reasonable. 
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so,that the rate of cost thereby determined 
will have fair application to the business 
affected. 


The Unfair Practices Act carefully de- 
limits the survey to the particular trade or 
business to be affected and to a particular 
business area or locality in which the trade 
or business to which it has relation is carried 
on. The notice of hearing must state the 
“locality or area” for which the survey is to 
be made, and the order must “determine and 
delimit the particular area within which such 
retail trade or business shall be so affected.” 


Section 5 of the Act, which relates to the 


use of, the cost survey as evidence, provides 
that “where a particular trade or industry, 
of which the person, firm or corporation com- 
plained against is a member, has an estab- 
lished cost survey for the locality and vicinity 
in which the offense is committed, the said 
cost survey shall be deemed competent evi- 
dence to be used in proving the costs of the 
person, firm or corporation complained 
against within the provisions of this Act.” 

We see clearly, then, that it is only a cost 
survey made for the locality and vicinity 
in which the particular business is carried on 
that is competent as evidence of cost. The 
retail cost survey for the, entire state of 
Montana as one area was not competent evi- 
dence of the defendant’s cost of doing busi- 
ness at Livingston. 


[No Provision for Wholesale Cost Survey] 


As to expense of wholesaling, there was 
no basis made for including that item. The 
‘wholesale expense computed was based on 
cost surveys. We find no provision in the 
Act for making wholesale cost surveys. The 
ofly cost surveys provided for are such as 
relate to retail business. Furthermore, there 
was no showing that the defendant was en- 
gaged in the wholesaling of goods. The 
transactions complained of and relied on as 
evidence of law violation were all retail sales. 
In procuring its stock for its general stores, 


defendant dealt with wholesalers and pro- . 


ducers through its main office at Billings. 
Purchases were made in large quantities for 
distribution to the various stores. Some 
stock was shipped directly to the stores and 
some handled through its central ware- 
houses. Such system of purchasing and dis- 
tribution to its various places of retail selling 
does not show the wholesaling of goods— 
which méans selling at wholesale. 


[Overhead Expense Not Proved] 


With no competent evidence of the de- 
fendant’s overhead expense, that item of 
cost was not proved. Without it, the cost 
of each article was less than the price for 
which it was sold; therefore there was fail- 
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ure of proof of any sale of goods at less than 
cost. The conclusion necessarily follows 
that the commission failed to establish any 
law violation by. the defendant. 


[Wrongful Purpose Not Proved] 


Reaching such a state of the case, it is not 
required that the question of purpose of the 
defendant in making the sales be inquired 
into. However, it is proper to note that 
there was lack of proof also of any purpose 


such as the law condemns. : The commission 


relied on its proof of the sales and the testi- 
mony; of competitors as to the effect gen- 
erally of price cutting as showing the 
unlawful intent. Proof of sales at less than 
cost, if that had been: established. by the 
evidence, would not in itself be proof of the 
unlawful purpose to injure competitors and 
destroy competition. No presumption of 
such purpose arises from the mere fact of 
such a sale being made. It is necessary to 
go further and show other facts and cir- 
cumstances that would furnish basis for a 
conclusién of the wrongful purpose. .There 
is no such evidence in this case. The testi- 
mony of the competitors was merely a dis- 
cussion of the effect of price cutting- generally. 
It did not deal with any facts. There was 
no proof of any kind on which could be based 
a conclusion that there was any wrongful 
purpose in making the sales in question. 


[Procedure and Validity Not Considered] 


The commission having presented its case 
at its own hearing, without the exclusion of 
any of its evidence offered and with no 
ruling adverse to itself, and having failed to 
make afiy proof of sales at less than cost, 
there is no occasion for considering any 
question of procedure before the commis- 
sion or of the validity of the Act itself. It 
leaves no case actually before us in which 
those questions are material. 


[Contentions of Commission] 


_ The commission makes certain conten- 
tions in respect to the review praceeding had 
before the district court upon which it relies 
as_grounds for reversal: 

_. First, that the district court did not acquire 
jurisdiction; that the petition for review was 
not supported by affidavit stating specific 
grounds for review and showing special need 
thereof to correct jurisdictional errdr, as in 
certiorari, 

Second, that the district court must take 
the findings of the commission as estab- 
lished fact; that the commission functions as 
a fact-finding body, and that the probative 
facts elicited in its inquiry are not to be re- 
viewed to ascertain whether there is sufficient 


eae: therein for the findings of the ultimate 
acts. 
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Third, that the district court should have 
remanded the case to the commission for the 
taking of additional evidence on finding in- 
sufficient fact basis for the order made 


[Affidavit Not Necessary] 


The review had was by the special pro- 
ceeding for review provided for in the Act 
itself. (Sec. 12 of the Act as amended.) The 
provision is full and complete, both as to 


‘procedure and as to-the function of the 


district court in dealing with the case. The 
review may be obtained by filing a petition 
with the court praying that the order of the 


‘commission be set aside. There is no re- 


quirement that it be supported by affidavit. 
A copy of the petition filed shall be served 
upon the commission, and it then becomes 
the duty of the commission to certify and 
file with the court a complete transcript of 
the proceedings including the evidence taken. 
“Upon such filing of the petition and transcript 
the court shall have jurisdiction of the pro- 
ceeding and of. the question determined 
therein and shall have power to make and 
enter upon the pleadings, evidence, and pro- 
ceedings set forth in such transcript a decree 
afhrming, modifying, or setting aside the 
order of the commission, * * *, The find- 
ings of the commission as to the facts, if 
supported by sufficient evidence, shall be 
conclusive.” 


[Review Not in Nature of Certiorari] 


The provisions as to the extent of the 
review clearly show the intent that the wholé 
case shall be laid before the district court 
as on appeal, to be there reconsidered for 
determination of the question whether upon 


the full record of the case the order of the ' 
-commission may be sustained, with the find- 


ings of the commission controlling only if 
supported by sufficient evidence. The pro- 


‘ceeding is in no way in the nature of cer- 


tiorari. The defendant in seeking a review 
filed a petition setting forth fully the pro- 
ceedings before the commission, and prayed 


that the order of the commission be set 
aside. A copy of the petition was served 
upon the commission and the proceedings 
thereupon were certified in full to the district 
court. The district court thereupon acquired 
full jurisdiction. Some time after its cer- 
tification of the full record to the district 
court, the commission filed.a motion to. quash 
the petition for review. This was denied, 
and correctly so. 


[No Competent Evidence to Support 
Commission's Findings] 


The district court, in its review of the case, 
found that the findings of the commission 
were not supported by sufficient evidence. 
In this it was correct for the same reasons as © 
we have already stated in our review of the 
evidence. There being no competent evi- 
dence to support the findings, it was the duty 
of the district court to set the order of the 
commission aside. 


[No Petition for Remand] 


The provision for remanding the case to 
the commission is that “if either party shall 
apply to the court for leave to adduce addi- 
tional evidence, and shal] show to the satis- 
faction of the court that such additional 
evidence is material and that there were 
reasonable grounds for the failure to adduce 
such evidence in the proceedings before the 
commission, the court may order such addi- 
tional evidence to be taken before the com- 
mission and to be adduced upon the hearing 
in such manner and upon such terms and 
conditions as to the court may seem proper.” 
There was no petition for remand of the case 
and no point can be made thereon. There 
is no ground for the contention of, the com- 
mission that the law was not followed in 
the review of the case by the district court. 


[Judgment Affirmed] 


The judgment of the district court is 
affirmed. 


[56,282] R. Lyle Schill, trading as Schill’s Book Shop, v. The Remington Putnam 


Book Company. 


Court of Appeals of Maryland. No. 11, January Term, 1943. June, 1943. 


On motion for réargument. 


In a suit to enjoin violation of the Maryland Fair Trade Act, when defendant raised 
the defense that the fair trade contract was a part of a conspiracy in violation of the 


.Sherman Anti-Trust Act, and the trial court sustained plaintiff’s demurrer to the defense, 


and plaintiff entered into a stipulation to save defendant the inconvenience of proving his 
defense prior to appeal, and the trial court issued an injunction, and the appellate court 
reversed the decree and ordered that the complaint be dismissed, the appellate court over- 
rules plaintiffs motion for reargument. The plaintiff put in the stipulation in order to 
permit the trial court to pass an appealable decree, and the plaintiff cannot now say that. 
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this was done for the purpose of helping out the appellant, when the right of the appellate 
court to hear the case depended on the fact that there was a final decision. 


The-appellee in its. motion for reargument 
contends among other things that “‘the stipu- 
lation was not intended. as an admission that 
the facts set forth in the appellant’s af- 
firmative defense were true; nor was it in- 
tended that the appellee thereby conceded 
that such allegations could be proved by the 
appellant; nor was it intended that the stipu- 
lation was to be regarded as a waiver of the 
appellee’s right to require proof of the said 
allegations set forth in the appellant’s affirm- 
ative defense. The stipulation was for the 
sole purpose of saving the appellant the in- 
convenience of proving his defense prior to 
appeal, and to prevent any possible prejudice 
to his right to do so after the appeal had 
been heard and decided by this Court.” In 
answer to this contention of the appellee, it 
must be noted that the decree issuing the in- 


junction, from which the appeal is taken in - 


this case, according to its wording, was based 
on the pleadings and evidence. No appeal 
could have been taken from the order of 
November 24, 1941, sustaining the demurrer 
to the answer without leave to amend, but’ 
granting the defendant the right to make 
application within fifteen days to amend, for 
it was interlocutory in its nature and did. 
not finally determine the matter. Mitchell,v. 
Smith, 2 Md. 271; Pitts v. Pitts (Md.) 29 Atl. 
2nd 300; Code Article 5, Sections 30 and 31. 


The appellee put in the stipulation in order. 


to permit the Court below to pass an ap- 

pealable decree, and it cannot now be heard 

to say that this was done for the purpose 

of helping out the appellant, when the right 

of this Court to hear the case depends on the 

fact.that there was a final deciston. 
Motion overruled. 


{| 56,283] Harry J. Schad and Sallie R. Schad, individually and ‘trading as Schad 

Theatres, v. Twentieth Century-Fox Film Corporation, Wilmer & Vincent ‘Theatre Co., 

Wilmer & Vincent Amusement company, Berks Amusement Company, Inc., Warner Bros. 
a 


Pictures, Inc., Warner Bros. Circuit 


nagement Corporation, Warner Bros. Theatres, 


Inc., Stanley Company of America, and Vitagraph, Inc. 
In the United States Circuit Court of Appeals for the Third Circuit. No. 8068. Octo- 


ber Term, 1942. Filed June 21, 1943. 


Appeal from the District Court of the United States for the Eastern District of 


Pennsylvania. 


A suit by a motion picture theatre exhibitor against motion picture producers, dis- 


tributors, and exhibitors, seeking injunctive relief and treble damages for all 


ed violation 


of the Sherman Anti-Trust Act is properly dismissed at the close of plaintiff’s evidence, 
as plaintiff failed to make out a case. It appeared that one defendant, which had been 
leasing a theatre owned by plaintiff, failed to renew its lease after a dispute over rental; 
that the defendant leased a theatre from another defendant, relinquishing its claim to 
certain pictures as a condition of the lease; and that the second defendant bought more 
pictures than it could use. Proof of overbuying is insufficient to sustain a finding of vio- 
lation of the Sherman Act. Facts shown by the evidence tend equally to.sustain either 
of two inconsistent inferences, and under such circumstances neither inference can be said 
to be established. There was no evidence of suppression of competition, price maintenance, 
or unanimity of action by defendants, or such overbuying as to prevent plaintiffs or other 
exhibitors from gettirig pictures. 


For appellants: Harry Shapiro, Philadelphia. | 
For Warner Brothers: Morris Wolf, Philadelphia. For Twentieth Century: B d 
Segal, Philadelphia. - For Wilmer & Vincent Co. C. Brewster Rhoads, Philadelphia, i 


Before Biccs, MARIs and Jones, Circuit Judges. 
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Makrts, Circuit Judge: The plaintiffs brought 
a civil action in the District Court for the 
Eastern District of Pennsylvania seeking in- 
junctive relief and treble damages for the 
injuries which they allege they suffered as 
a result of an unlawful combination and 
conspiracy by the defendants in violation of 
the anti-trust acts. The action was tried by 
the court without a jury. After the plain- 
tiffs completed the presentation of their evi- 
dence the defendants moved pursuant: to 
Civil Procedure Rule 41(b) for a dismissal 
upon the ground that upon the facts and the 
law the plaintiffs had shown no right to 
relief. The court granted the motion for 
involuntary dismissal and entered judgment 
dismissing the complaint. This appeal fol- 
lowed. 


: I The Procedural Question 

Rule 41(b) provides: 

“|. , After the plaintiff has completed the 
presentation of his evidence, the defendant, 
without waiving his right to offer evidence in 
the event the motion is not granted, may move 
for a dismissal on the ground that upon the 
facts and the law the plaintiff has shown no 
right to relief. Unless the court in its order 
for dismissal otherwise specifies, a dismissal un- 
der this subdivision and any dismissal not pro- 
vided for in this rule, other than a dismissal 
for lack of jurisdiction or for improper venue, 
operates as an adjudication upon the merits.”’ 


In Federal Deposit Ins. Corporation v. 
Mason, 115 F. 2d 548 (C. C. A. 3, 1940), 
we held that an order of dismissal under 
this rule is the equivalent in a non-jury case 
of a directed verdict for the defendant in a 
jury case authorized by Rule 50(a). Upon 
a motion by the defendant for a directed 
verdict at the close of the plaintiff’s evi- 


denice it becomes the duty of the trial judge, ° 


after viewing the evidence and al} inferences 
reasonably to be drawn therefrom in the 
light most favorable to the plaintiff, to de- 
termine whether, as a matter of law, his 
evidence makes out a case upon which the 
Jaw will afford relief. If the trial judge 
decides this question, which is solely one 
of law, in favor of the defendant and directs 
a verdict in his favor, the verdict of the jury 
obviously involves no appraisal of the weight 
or credibility of the evidence nor any find- 
ing of basic or circumstantial facts. It is 
merely a formal finding, pursuant to the 
trial judge’s instructions, that upon the facts 
as the plaintiff’s evidence shows them to be 
and upon the applicable rules of law the 
plaintiff has no right to relief. It presents 
to an appellate court upon appeal the same 
question of law which was before the trial 
judge.” ' 

We think that the same is true in respect 
of a motion in a non-jury case for involun- 


1 Jenkins & Reynolds Co. v. Alpena Portland 
Cement Co., 147 F. 641 (C, C. A. 6, 1906). 


tary dismissal under Rule 41(b), The sole 
question presented to the trial judge by such 
a motion is one of law, namely, whether the 
plaintiff's evidence and all the inferences 
fairly to be drawn from it, considered in the 
most favorable light, make out a prima 
facie case for relief. This likewise is the 
question presented upon appeal. Since, if 
the motion is not granted the defendant may 
proceed to offer his evidence, it seems clear 
that when a motion for involuntary dismis- 
sal is made under Rule 41(b) the trial has 
not so far progressed as to be ready for fact 
findings. 

The defendants urge, however, that Civil 
Procedure Rule 52(a) requires fact find- 
ings by the trial judge upon the disposition 
of such a motion for dismissal and that ac- 
cordingly the only question before us on 
this appeal from the order of involuntary 
dismissal entered under Rule 41(b) is whether . 
the trial judge’s fact findings are clearly 
erroneous. Rule 52(a) provides: 

“In all actions tried upon the facts without 
a jury, the court shall find the facts specially 
and state separately its conclusions of law there- 
on and direct the entry of the appropriate judg- 
ment; ... Findings of fact shall not be set 
aside unless clearly erroneous, and due regard 
shall be given to the opportunity of the trial 
court to judge of the credibility of the wit- 
nesses ...”’ 


This rule, however, refers only to cases 
in which the trial has reached the stage 
where the evidence is all in and fact findings 
are consequently appropriate. It can have 
no application to a case where the plaintiff 
alone has been heard upon the facts, and 
the defendant has reserved the right to pre- 
sent his version of the facts later if it is 
determined that the plaintiff has made out 
a prima facie case. To construe Rule 52(a) 
as the defendants would have us do is to 
our minds unthinkable. Thus construed it 
would plainly deny to a defendant the right 
to have his evidence heard and considered 
before the facts are found by the court, in 
the teeth of the guarantee by Rule 41(b) 
that a defendant moving for dismissal does 
not thereby waive “his right to offer evi- 
dence in the event the motion is not granted.” 
Such a construction might well violate the 
due process clause of the Fifth Amendment. 

The defendants point out that a dismissal 
motion under Rule 41(b) is based upon the 
ground that “upon the facts and the law” 
the plaintiff has shown no right to relief. 
They urge that the decision of such a mo- 
tion accordingly involves an adjudication of 
the facts. We have already indicated, how- 
ever, that “the facts” referred to in the rule 
are the prima facie facts shown by the plain- 
tiff’s evidence taken in the light most favorable 


2Gunning v. Cooley, 281 U. S. 90 (1930). 
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to him and that no weighing of the evidence 
is contemplated. As we have already pointed 
out the facts are to be considered in the 
same way as upon a motion for a directed 
verdict. \ 

We find nothing in.the rules which con- 
templates that findings of fact may be made 
at the close of the plaintiff’s case and later 
revised in the light of the defendant’s evi- 

_ dence. Nor is there anything to suggest 
that when a motion for dismissal is made 
under Rule 41(b) the trial judge shall make 
findings if he grants the motion but not if 
he denies it. We, therefore, conclude, in 
accord with our ruling in the Mason case, 
that upon the present appeal we must exam- 
ine the evidence to determine whether the 
trial judge was warranted by the plaintiffs’ 
failure to make out a prima facie case in 
dismissing their complaint pursuant to Rule 
41(b).$ 


II The Facts 


The Parties 


’ The plaintiffs are exhibitors of motion pic- 
tures in Reading, Pennsylvania. They have 
been the owners of the Astor Theatre since 1935 
and exhibited pictures there prior to 1926 and 
since May, 1941. The defendant Warner? is a 
producer, distributor and exhibitor. It operates 
more than 130 theatres in eastern Pennsylvania, 
southern New Jersey and Delaware, which terri- 
‘tory is known to the motion picture industry as 
the Philadelphia exchange area. In Philadelphia 
Warner operates the ten center city first run 
theatres and 16 of the 19 neighborhood first run 
theatres. Prior to May 2, 1941 Warner operated 
the Astor and the Ritz in Reading; thereafter 
it operated the State, now called the Warner. 
The defendant Fox ® is a producer, distributor 
and exhibitor. It operates theatres throughout 
the United States but does not operate theatres 
in the Philadelphia exchange area. The de- 
fendant Wilmer & Vincent ® is an exhibitor and 
operates theatres in Pennsylvania and else- 
where. Prior to May 2, 1941 it operated the 
Embassy and State in Reading. Since that time 
it has operated the Embassy and the Ritz. 


Theatres in Reading 


Before the expiration of the Warner lease of 
the Astor in May, 1941 there were in Reading 
four class A theatres which showed the best 
first run motion pictures, namely, the Astor 
owned by the plaintiffs and operated by Warner, 
the Embassy operated by Wilmer & Vincent, the 
Colonial, operated by Loew’s, Incorporated, and 
the Park, operated by Emanuel, McNamee and 
Keeney. After the expiration of the lease the 
State became a first run theatre operated by 
Warner which renamed it the Warner. The 
Capitol is outside the theatre district. The Ritz, 


* Compare the ruling in Thomas v. Peyser, 118 
F. 2d 369, 374 (App. D. C., 1941). See also 
Lucking v. Delano, 122 F. 2d 21, 22 (App. D. C. 
1941). Insofar as Young v. United States, 111 
F. 2d 823 (C. C. A. 9, 1940) and Gary Theatre 
Co. v. Columbia Pictures Corporation, 120 F. 
2d 891 (C. C. A. 7, 1941) are contra to our ruling 
we do not find their reasoning persuasive, 
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a B grade theatre, was formerly operated by 
Warner but since May, 1941 has been operated 
by Wilmer & Vincent. } 


The Cause of the Controversy 


The plaintiffs claim that Warner, acting in 
combination with Wilmer & Vincent and with 
Fox, wrongfully deprived the Astor of Fox films 
with the object of ruining the Astor or of re- 
acquiring it at a sacrifice to the plaintiffs, For 
many years the Fox product in Reading was 
equally divided between Warner at the Astor 
and Wilmer & Vincent at the Embassy. In the 
1933-34 and 1934-35 seasons Fox and Warner had 
a dispute. In those two seasons Fox licensed 
all its product exhibited in Reading to Wilmer 
& Vincent. In 1935 the dispute was settled and 
Fox, over the protest of Wilmer & Vincent, re- 
transferred one-half of its product to Warner. 
Each year thereafter Wilmer & Vincent re- 
quested all the Fox product but was granted 
only one-half. the other half going to Warner. 


Warner exhibited its share of the Fox pictures . 


at the Astor. In 1940 the situation changed. 
The Warner lease on the Astor was to expire 
May 2, 1941. Warner sought to extend the term 
of the lease at an annual rental of $87,500. The 
plaintiffs insisted upon $100,000. Their invest- 
ment in the Astor was approximately $925,000. 
The negotiations were unsuccessful. In Septem- 
ber, 1940 Warner began negotiations with Wil- 
mer & Vincent for the rental of the State and 
an agreement was reached some time in October, 
1940. The plaintiffs did not learn until Novem- 
ber 12, 1940 that Warner did not intend to renew 
the lease of the Astor. Wilmer & Vincent, which 
had been seeking the right to exhibit the entire 
Fox product, now conditioned its agreement to 
lease the State to Warner upon Warner's re- 
linquishing its claim to one-half of the Fox 
product. On November 7, 1940 Warner sur- 
rendered its Fox contract and on November 29, 
1940 Fox executed a contract giving Wilmer & 
Vincent all of the Fox product for a three year 
period, the Fox pictures to be exhibited at the 
Embassy and the Ritz. From November, 1940 
to May, 1941 Warner operated the Astor without 
Fox pictures. After Warner moved to the State 
it exhibited Vitagraph pictures alone. After 
May, 1941 the plaintiffs, who were without suffi- 
cient pictures to run at the Astor, entered into 
a five year pooling agreement with Emanuel and 
his associates whereby the best pictures avail- 


- able to the pool were to be played at the Astor 


and the less important pictures at the Park. 
The pooling agreement costs the plaintiffs 
$50,000 a year. During the 1940-41 season Wil- 
mer & Vincent had under contract 70 pictures, 
each to be exhibited for a week. Some of the 
Fox films were exhibited at the State or Ritz, 
which theatres paid lower rentals for them than 
the Embassy or Astor. 


These are the undisputed facts. The plaintiffs 
would have us draw from these facts certain 
inferences which would tend to support their 


* Warner Bros. Pictures, Inc., Warner Bros., 
Circuit Management Corporation, Warner Bros. 
Theatres, Inc., Stanley Company of America and 
Vitagraph, Inc. 

> Twentieth Century-Fox Film Corporation. 

® Wilmer & Vincent Theatre, Co., Wilmer & 
Vincent Amusement Company and Berks Amuse- 
ment Company, Inc. 
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charge of a conspiracy by the defendants in 
restraint of trade. Since these inferences con- 
cededly must be drawn if the plaintiffs are to 
be held to have made out a prima facie case 


for relief we will proceed to state and comment, 


upen those principally pressed. 


(a) Warner wished to ruin the Astor or re- 
acquire it as part of its own circuit exhibition 
monopoly and for that reason did not renew its 
lease. It is just as reasonable to infer from the 
facts in evidence that Warner didn’t renew the 
leaSe because in its business judgment the rent 
was too high. Indeed, such an inference is 
much more plausible in view “of the course which 
the negotiations followed with _the plaintiffs and 
with Wilmer & Vincent. 


(b) Warner took the Fox pictures away from 
the Astor in order to ruin the Astor. It is un- 
disputed that Wilmer & Vincent always wanted 
all the Fox pictures. Wilmer & Vincent quite 
naturally took advantage of Warner’s need for 
a theatre to obtain a release from Warner of 
its contractual right to half of the Fox pictures. 
It would have been a much less complicated 
and equally effective method for Warner to take 
the Fox films with it to the State if the object 
was to ruin the Astor. 


(c) Warner coerced Fox into transferring the 
rights to the Fox product to Wilmer & Vincent. 
To support such an inference the plaintiffs argue 
that since Warner has a monopoly of first run 
theatres in Philadelphia and if Fox wishes its 
pictures exhibited in Philadelphia it must do so 
in.Warner theatres. Warner was in a position 
‘to coerce Fox and therefore Fox’ must have 
made the transfer under coercion. The fact that 
Fox actually took its.product away from Warner 
for two full seasons in 1933 and 1934 and that 
at no time thereafter did it give Warner more 
than half of its product is rather convincing that 
Warner was not in a position to dictate to Fox 
in matter involving Fox’s financial self interest. 
Moreover Fox had in the past dealt with Wil- 
mer & Vincent of its own free will and without 
the intervention of Warner and had found the 
association financially satisfactory to itself. It 
is an equally reasonable inference to draw that 
Fox preferred to license Wilmer & Vincent 
rather than any other Reading exhibitor since, 
except for Warner, it had licensed Wilmer & 
Vincent exclusively for many years. 


(d) Fox must have been coerced into the 
transfer because the exhibition of many of its 
1940-41 pictures at the State and Ritz at a lower 
film rental than would have been paid by the 
Astor or the Embassy resulted in a loss to Fox. 
The argument for this inference is based upon 
the premise that the sole ‘reason for the failure 
to exhibit ali of the Fox pictures at the Em- 
bassy was because the Embassy was overbought 
for the season and consequently unable to give 
the Fox pictures exhibition time. ‘There is evi- 
dence that the Embassy was overbought but no 
evidence that it was overbought in grade A pic- 
‘tures suitable for a week’s run at a first run 
theatre. There is overwhelming evidence that 
much of the 1940-41 Fox product was not suit- 
able for such theatres as the Embassy or the 
Astor. The direct and uncontradicted evidence 
is that all the pictures suitable for such theatres 
as the Embassy or the Astor during the 1940-41 
season were exhibited at the Embassy or the 
Astor. 


The other inferences sought by the plaintiffs’ 
to be drawn from the evidence are equally un- 
supported, and need not be discussed in detail. 
We, therefore, have the situation where the 
facts shown by the evidence tend equally to 
sustain either of two inconsistent inferences, 
The law is well settled that’ under such circum- 
stances neither inference can be said to be 
established. Penna. R. Co. v. Chamberlain, 
288 U. S. 333 (1933). 


III The Law 


We come now to the law applicable to 
the facts and inferences which we have 
already detailed. The plaintiffs’ claim. for 
treble damages is based upon Section 4 of 
the Clayton Act which provides: 

“Sec. 4. Any person who shall be injured 
in his business or property by reason of any- 
thing forbidden in the antitrust laws may sue 
therefor in any. district court of the United 
States in the district in which the defendant 
resides or is found or has an agent, without 
respect to the amount in controversy, and shall 
recover threefold the damages by him sustained, 
and the cost of suit, including a reasonable at- 
torney’s fee.” (15 U.S.C. A. § 15). 


The antitrust laws to which reference is 
made are sections 1 and 2 of the Sherman 
Anti-Trust Act which provide: 

“Sec. 1. Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is hereby 
declared to be illegal: ...’’ (15 U.S.C. A. §1).° 

“Sec. 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor 

ce Ald, UW. 7.C A. 8.2) 


Since the transaction of which the plain- 
tiffs complain resulted in Warner having 
less control of the exhibition of motion pic- 
tures in Reading than before its removal 
to the State Theatre Section 2 of the Sher- 
man Anti-Trust Act, which deals with a 
monopoly or an attempt to monopolize can 
have no bearing. The sole issue, therefore, 
is whether the plaintiffs’ evidence would 
sustain a finding that the defendants vio- 
lated Section 1 of the act. 


In Interstate Circuit, Inc. v. United States, 
306 U. S. 208 (1939), the leading: case relied 
upon by the plaintiffs, the Government ob- 
tained a decree restraining the defendants 
from continuing in a combination and con- 
spiracy condemned by the court as a viola- 
tion of section 1 of the Sherman Anti-Trust 
Act and from enforcing or renewing certain 
contracts found by the court to have been 
entered into in pursuance of the conspiracy. 
The defendants were distributors and ex- 
hibitors of motion picture films. Two of: 
the exhibitors were affiliated corporations 
which exhibited motion pictures in Texas 
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and dominated the motion picture business 
in the cities where their theatres were lo- 
-cated. Interstate Circuit, Inc., one of the 
exhibitors, in a letter sent to each of the 


distributors, each letter naming all of the dis- 


tributors as addressees, demanded that the 
_exhibitors “agree that in selling their prod- 
uct to.subsequent runs, that this ‘A’ product 
will never be exhibited at any time or in 
any theatre at a smaller admission price 
than 25¢ for adults in the evening” and that 
“on ‘A’ pictures which are exhibited at a 
night admission of 40¢ or more—they shall 
never be exhibited in conjunction with an- 
other feature picture under the so-called 
policy of double features.” The demands 
were met by the distributors as to theatres 
in Dallas, Fort Worth, Houston and San 
[Antonio and denied as to other cities. As 
a result the subsequent run theatres in the 
four named cities either raised their prices 
and discontinued double features or were 
deprived of the right to exhibit the better 
grade pictures. The Supreme Court, making 
an independent study of the facets, con- 
cluded that the district court’s finding that 
the distributors acted iri concert and in 
common agreement in imposing the re- 
strictions upon their licensees in the four 
above named Texas cities, was supported 
by the evidence. Such. agreement was not 
a prerequisite to an unlawful conspiracy. 
The court said (pp. 226, 227): 

“It was enough -that, knowing that concerted 
action was contemplated and invited, the dis- 
tributors gave their adherence to the scheme 
and participated in it. Each distributor was 
advised that the others were asked to partici- 
pate; each knew that cooperation was essential 
to successful operation of the plan. They knew 
that the plan, if carried out, would result in a 
restraint of commerce, which, we will presently 
point out, was unreasonabite within the meaning 
of the Sherman Act, and knowing it, all partici- 
pated in the plan.”’ 


In the Interstate case the restrictions im- 
posed on the subsequent run exhibitors re- 
sulted in a drastic suppression of competition 
and an oppressive price maintenance. Inter- 
state and the distributors benefited but 
Interstate’s subsequent run competitors and 
the public were alike injured. There was 
knowledge on the part of each of the de- 
fendants of the demand being made on all, 
of the harsh effect compliance with the ex- 
hibitor’s demands would have upon the 
subsequent-run exhibitors, and of the in- 
crease in admission costs which would be 


™The plaintiffs undertake to define the term 
as follows: ‘‘Overbuying of films is the licensing 
by an exhibitor of more feature pictures than 
are strictly necessary with the intention or re- 
sult of preventing a competitor from obtaining 
enough feature pictures to permit normal opera- 
tion.’’ The defendant Wilmer & Vincent defines 
the term ‘‘Overbuying is the purchase by an 
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-had no use. 


forced upon the public. There was an ex-— 


traordinary and unexplained unanimity of 
action by the distributors, and a business 


‘necessity for concerted rather than indi- 


vidual action. Moreover, the distributors 
failed to call as witnesses those of their 
officers who were in a position to know the 
facts. Each of these facts. contributed to 
the conclusion that a conspiracy éxisted. 
None of these facts appears in the case be- 
fore us. 


The final argument of the plaintiffs in the 
present case is that proof that one of ‘the 
defendants, Wilmer & Vincent, has been 
guilty of overbuying’ is sufficient without 
more, to sustain a badine that it has vio- 
lated the Sherman Anti-Trust Act. They 
reply upon White. Bear Theatre Corp. v. 
State Theatre Corp., 129 F. 2d 600 (C.C. A. 8, 
1942) as authority for this contention. In 
that case the evidence was that White Bear 
Lake, Minnesota, which is a summer resort, 
for almost twenty years had but one motion 
picture theatre, the one operated by the de- 
fendant corporation. In 1939 the town coun- 
cil, over the protest of the defendant, granted 


‘the plaintiff a license to erect and operate a 


competing theatre. At that time the presi- 
dent of the defendant -corporation said “I 
will tie all the pictures up and put them out 
of Business inside of a year” and advised the 


. plaintiff that it had better sell its equity in 


the property to the defendant as “they [i.e. 
the defendant] had bought all the pictures 
in the town and, if they had not gotten them, 
they would get them.” The defendant held 
exhibitor’s contracts of four of the eight 
major companies and a selective contract 
for part of the productions of a fifth com- 
pany. The plaintiff negotiated. with the re- 
maining three. The defendant stepped in 
and purchased pictures from two leaving 
but one for the plaintiff. The defendant thus 


acquired exclusive rights to exhibit 300 pic-. 


tures but despite changing programs three 
times a week, holiday bills and special mid- 
night shows, it was able to exhibit but 216. 
This left 84 pictures for which defendant 
No exhibitor in White Bear 
Lake, however, was entitled to exhibit these 
84 films and as a result of the defendant’s 
monopoly no member of the public could 
see the films that season in White Bear 
Lake. The defendant’s monopoly resulted 
in an unquestioned restraint of commerce 
as to these 84 pictures. In contrast the evi- 
dence in the case now before us indicates 


exhibitor of product which it has no reasonable 
likelihood of playing, done for the purpose of 
keeping that product away from a competitor. 
Its manifestation is the dissipation of the prod- 
uct, which means -either (a) that the product 
was not used at all ... or (b) that the product 
was wasted by not receiving a proper showing.”’ 
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that every Fox picture purchased by Wil- 
mer & Vincent during 1940-41 was exhibited 
that season to the public of Reading. That 


some of the pictures were shown at the . 


State or Ritz rather than at the Embassy 


‘or the Astor is of no significance when de- 


termining whether the flow of commerce 
has been impeded. The most -that the evi- 
dence proves is that Wilmer & Vincent had 
under contract more pictures than it could 
show at the Embassy if each picture was 
to be exhibited for a week. There is no evi- 
dence that it had more grade “A” pictures, 
or that it bought the pictfires so as to 
prevent the plaintiffs or other exhibitors 


from getting them, or that it was guilty of 
“overbuying” as that term is used in the 
White Bear case. 

We conclude that the evidence would not 
have justified a finding that the defendants 
entered into a combination or conspiracy in 
restraint of trade or that what they did re- 
strained or monopolized trade or commerce. 
It follows that the plaintiffs have failed to: 
make out a prima facie case of violation of 
the anti-trust laws by the defendants and 
that the court was, therefore, right in dis- 
missing their complaint under Rule 41(b). 

The judgment of the district court is af- 


firmed. 


[fT 56,284] Opinion of Attorney General of North Dakota. 
‘Opinion of Attorney General Alvin C. Strutz, addressed to William Berreth, Zeeland, 


North Dakota, June 23, 1943. — 


There is nothing in the North Dakota Unfair Trade Practices Act which prohibits a 
man from trying to talk someone with whom he is doing business into refusing to do busi- 


ness with one of his competitors. 


I have your letter of June 15th and have 
read the same very carefully. You state that 
you take in poultry and eggs in payment of 
some of your goods and that some of your 
competitors have talked the persons to whom 
you sell your poultry and eggs into not 
doing business with you. You inquire whether 
this violates in any way the so-called “Un- 
fair Trade Practices Act.” 

Under the provisions of the so-called 
“Unfair Trade Practices Act”, which is Ch. 
291 of the 1941 Session Laws, the adver- 


tising or offering for sale, or selling of 
merchandise below the actual cost of such 
merchandise, for the purpose of injuring 
competitors and destroying competition, is 
strictly prohibited and penalties are pro- 
vided. There is nothing in the Act which 
prohibits a man from trying to talk some- 
one with whom he is doing business into 
refusing to do business with one of his com- 
petitors. The Act merely prohibits selling 
goods below cost for the purpose of injur- 
ing or destroying competition. 
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[| 56,285] Alexander’s Department Stores, .Inc., v. Ohrbach’s Inc., Siegel Brothers ° 
Kiki Maid Koats Inc. and Leeds Ltd. Coats Inc. : 


New York Supreme Court, Appellate Division. First Department. No. 13409. July 2, 1943. 


Appeal from a judgment of the Supreme Court, Bronx County, dismissing the.com- 
plaint and the arnended complaint on the merits, after trial at Special Term. 


Coat manufacturers and a retailer are held to violate: the New York Anti-Trust Laws 
when the retailer prevails upon the. manufacturers to refuse to sell any merchandise to a 
competing retailer. Section 340 was intended to prevent a larger competitor, using the 
pressure of superior buying power, from eliminating smaller competitors, one by one, by 
seeking arrangements with manufacturers to refuse to sell to competitors and cut off their 


supply, though they have been buying the products and competing in them for years. 


For appellant: Edward R. Finch, of counsel (J. Norman Lewis and Edward Kurland 
with him on the brief; Leo J. Bondy, attorney). : 


For respondent Ohrbach’s Inc.: Isidor J. Kresel, of counsel (Wm. Peyton Marin with 


him on the brief; Kresel, Hershkopf, Marin & Meyerson, attorneys). 


For respondents 


Siegel Brothers, Kiki Maid Koats Inc. and Leeds Ltd. Coats Inc.: Monroe Goldwater, of 
counsel (Milton Small with him on the brief; Goldwater & Flynn, attorneys). 


[Facts of Case] 


Dore, J.: Piaintiff appeals from a judg- 
ment dismissing the complaint on the merits 
after trial in an action for an injunction and 
damages charging defendants with making 
an arrangement between them to eliminate 
plaintiff's competition in garments made by 
defendant manufacturers in violation of 
General Business Law, section 340. 


Plaintiff (herein designated ‘‘Alexander’’) 
operates two retail stores in the Borough of 
Bronx, New York, specializing in women’s ap- 
parel at the popular or so-called ‘‘underselling’’ 
price range. Defendant Ohrbach’s. Inc. (herein 
designated ‘‘Ohrbach’’) also operates two retail 
stores of the same general character, one at 
14th Street, Borough of Manhattan, New York; 
the. other in Newark, New Jersey. The issues 
do not relate to the Newark store. Defendants, 
Siegel Brothers, Kiki Maid Koats, Inc. and 
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Leeds Ltd. Coats, Inc. (herein designated ‘‘de- 


fendant manufacturers’’) are makers of widely 


advertised women’s coats and.suits. 

Ohrbach has been doing business with defend- 
ant manufacturers for thirteen or fifteen years 
and for the seven years prior to September, 
1942, purchased from them an aggregate of 
$2,200,000 of merchandise. Alexander has been 
doing business with the same manufacturers for 
seven years and during that time purchased from 
them $326,500 of their produtts, 

Among other articles, defendant manufac- 
turers sold a reversible lining ladies’ coat. with 
patented elastic gusset, nationally advertised as 


-a ‘‘Double-Action”’ coat and sold in most of the 


leading stores including the so-called better. 
type stores where the coat retails at higher 
prices. ‘ : 3 
Ohrbach’s settled policy, consistently followed 
for many years, is to undersell all stores in its 
class.. There have been occasional price wars 
between underselling retailers in which gar- 
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‘ments were finally sold far below cost price. 
Ohrbach claims that to avoid such price wars, 
retailers thereafter refused to reorder the same 
garment with a consequent loss of business to 
manufacturers. ‘ 

From time to time, Ohrbach has endeavored 
to obtain exclusive arrangements by buying from 
manufacturers on the express condition that the 
same coat, style or fabric would not be sold to 
a competing store. 
referred to in the evidence as ‘‘exclusives’’ and 
they are sought by other underselling stores 
as well as Ohrbach. _ 

When Alexander began to emerge as a keen 
competitor of Ohrbach, the latter complained 
to defendant manufacturers against selling Alex- 
ander identical garments which Ohrbach be- 
lieved should be confined to it. The complaints 
increased until in the latter part of 1940, Ohr- 
bach’s president vigorously complained to Mr. 
Siegel, president of both defendant manufac- 
turers (Siegel and Leeds being affiliated), about 
Alexander’s competition with Ohrbach in the 
same garments. Siegel attempted to compose 
the differences of his two retail customers so 
as to hold both. Among other things he tried to 
get Alexander to raise the price of its garments 
so as to be higher than Ohrbach’s price, but 
Alexander refused. f 

Finally, in September, 1942, a conference was 
held, at which Ohrbach’s president, Siegel and 
others were present. As a result of that con- 
ference Seigel promised Ohrbach that neither of 
defendant manufacturers would sell any of their 
products to Alexander, and Ohrbach assured 
Siegel that if he made the arrangement he need 
not worry about surplus and end of season lots 
and that Ohrbach would make up, by its orders, 
any loss defendant manufacturers would sustain 
by refusing to sell any of their products to 
Alexander. Thereafter and in pursuance of the 
arrangement made with Ohrbach defendant 
manufacturers refused to sell merchandise to 
Alexander and this action was instituted. 


[Agreement Exclusively Intrastate] 


As the agreement here involved is exclu- 
sively intrastate, we do not consider federal 
statutes, or decisions thereunder. 


[Defendants’ Contention] 


Defendants contend that assuming (with- 
out conceding) that the arrangement charged 
was made, an agreement between one re- 
tailer with what is, in effect, a single pro- 
ducer, not to sell his products to another 
retailer is not within the condemnation of 
section 340, as each of the parties is merely 
serving his own legitimate commercial in- 
terests and any incidental damage to the 
other retail competitor is not actionable 
though defendants act in concert. 


[Restraint of Competition] 


On appeal Alexander makes no claim of 
monopoly, boycott or price fixing, but limits 
its charge essentially to restraint of competi- 
tion in violation of General Business Law, 


These arrangements were 
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section 340. That section, as far as relevant, 
provides: 


“1, Every contract, agreement, arrange- 
ment or combination whereby 

* * * * * * * 

“Competition or the free exercise . . . in 
this state in the manufacture, production ... 
or sale . . . of any article . . . is or may be 
restrained or prevented... , 

. . . is hereby declared to be against public 

policy, illegal and void.”’ 


In interpreting the statute the rule of reason 
should be applied; the court in each case 
must scrutinize the particular conditions and 
purposes revealed by the evidence. In our 


-Opinion this record establishes that defend- 


ants entered into the arrangement charged, 
and on all the facts and circumstances dis- 
closed herein we think it is within not merely 
the precise language but the purpose and 
intent of the Act. 


This is not a case of a manufacturer freely 
refusing to sell his products to a particular 
retailer. Nor is it the case of a manufac- 
turer giving one retailer a so-called “exclu- 
sive” on merely one fabric, style or garment. 
On the contrary, we think the evidence 
shows that Ohrbach, using its superior eco- 
nomic buying power, finally prevailed upon 
defendant manufacturers to refuse to sell to 
Alexander, not merely one line or fabric, 
but any merchandise whatever, and that the 
object and effect of such arrangement was 
to destroy Alexander as a competitor of 
Ohrbach in defendants’ products which 
Alexander had been selling for years. We 
think, too, the record sufficiently indicates 
that what Ohrbach has achieved by the com- 
bination against Alexander, it has tried to 
accomplish with other competitors. 


[Other Cases] 


The combination attacked herein was not 
the so-called vertical agreement by which 
ad producer arranges with retailers to main- 
tain a price on his products as in Marsich v. 
Eastman Kodak Co. (244 App. Div. 295, aff’d 
269 N. Y. 621). It is more analogous to 
what was condemned in Bertim v. Murray 
(262 App. Div. 893, appeal dis. 287 N. Y. 
751). In that case some of the defendants 
had refused to sell ice to the plaintiff who 
had previously bought ice from a subdistri- 
butor of the Knickerbocker Ice Company, 
and Rubel Corporation, and these last named 
companies tried to compel plaintiff to con- 
tinue to purchase from such subdistributors. 
The court held that the refusal to sell to 
plaintiff was in furtherance of an arrange- 
ment between the defendants to restrain or 
prevent the free exercise of marketing and 
selling of ice, and granted an injunction 
restraining the two defendants from, refus- 
ing to sell ice to plaintiff. The case was 


1 56,285 


996 


decided under that part of the General Busi- 


ness Law, section 340, which prevents the. 


free exercise of either marketing or selling. 


[Coats Valuable to Retailer] 


There are, it is true, other coat manu- 
facturers from whom Alexander can pur- 
chase ladies’ coats and garments. But 
defendants manufacturers’ garments, the 
“double action” detachable lining coat in 
particular, are, it is claimed, among the best 
in the market, widely advertised, obviously 
of considerable benefit to any underselling 
store, aS such garments are also sold at 
many higher price stores throughout the 
City of New York, and especially valuable 
to a retailer who has built .up good will for 
them among his own customers for many 
years. 


[Elimination of Competition] 


A manufacturer has a right to pick his 
own customers, and refuse to sell to a par- 
ticular customer providedi that such refusal 
‘is not the result of a combination with others 
to destroy competition so far as the whole 
product of important manufacturers is con- 
‘cerned. We think that section 340 was in- 
tended to prevent the practice that Ohrbach 
here engaged in, whereby a larger competi- 
tor using the pressure of superior buying 
power seeks to eliminate one by one smaller 
competitors by seeking arrangements with 
‘manufacturers, such as the one here iri ques- 
tion, to refuse to sell to competitors and 
cut off their supply, though they have been 
buying the products and competing in them 
for years. 


Untent to Injure Plaintiff) 


Ohrbach’s claim of the lack of any intent. 


.to injure Alexander in making the arrange- 
ment must be weighed in the light of the 
fact that Ohrbach’s president, frequently 
‘mentioned in the testimony, called by his 
own employee “the head of the business”, 
and indeed the prime mover of the whole 
arrangement, failed to take the stand and 
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testify. In Peekskill Theatre, Inc. v. Advance 
Theatrical Co., 206 App. Div. 138, this court, 
granting an injunction restrainine defendant’ 
motion picture producers therein from in- 
ducing or coercing distributors not to deal 
with the plaintiff theatre, said (at p. 140): 
“Where a wrong is being perpetuated for 
malicious purposes, the court will not look for 
technical reasons to refuse relief; but,- on the 
other hand, speedy relief should be granted, 
both that the plaintiff may be protected and 
that the public may learn that the principles 
of-fair play and free competition are a part of 
the fundamental and the statutory law of this 
State and nation.” ° 
While no personal malice was shown,-the 
acts complained of: were planned and de- 
liberate and this Court said in the Peekskill 
Theatres case, supra, at p. 142 “* * * the 
law condemns all acts trespassing upon the 
legal rights of others as malicious, as a 
matter of law, and will grant reparation i 
damages, or an injunction * * *”, 


[Monopoly Unnecessary] 


To establish infringement, it is not neces- 
sary to show monopoly. As was said in 
Barns ‘v. Dairymen’s League Cooperative 
Ass'n (220 App. Div. 624, 640) there must 
‘appear “at least some of the circumstances 
which would lead a court in good conscience 
to say that a given set of defendants were 
overstepping the bounds of reasonable ambi-. 
tion and fair play and were becoming a 
nuisance to their fellow men.” 


[Judgment for Plaintiff] 

The judgment appealed from should be. 
reversed, with costs to the appellant; and 
judgment directed in plaintiffs favor,: va- 
cating the arrangement between Ohrbach 
and defendant manufacturers and enjoining 
defendants from carrying out such arrange-. 
ment; and appointing a referee to compute 
plaintiff's damages, with costs. 

Martin, P. J., and UNTERMEYER, J., concur. 

CoHN and CALLAHAN, JJ., dissent and vote 


.to affirm on_the opinion of Mr. Justice 


SHIENTAG at Special Term. 


[] 56,286] J. B. Lippincott Company v. Federal Trade Commission. 
In the United States Circuit Court of Appeals for the Third Circuit. No. 7927, October 


‘Term, 1942. Filed June 30, 1943. 


On petition for review of order of the Federal Trade Commission. 


An order of the Federal ‘Trade Commission, prohibiting a book distributor and several 
book publishers’ from carrying out an agreement for the purpose or with the effect of 
restraining competition in the sale of medical books, is reversed insofar as it relates to one 
publisher, on the ground that there was no substantial evidence that the one publisher 
subscribed to and helped carry out an agreemént not to sell medical books to certain book 


distributors. 


Evidenée that petitioning book publisher referred certain orders to a book distributor, 
but subsequently filled them upon learning that the distributor had not filled them, was 
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not sufficient evidence to support a finding that petitioner refused to sell books to certain 
persons pursuant to an unlawful conspiracy, in view of the fact that petitioner filled other 
orders to the same persons, and for years had referred certain types of orders to the dis- 
tributor. The evidence’ supports just as readily an inference of innocent intent. Where evi- 
dence reasonably supports either of two inconsistent inferences, a fact cannot be deemed 
thereby to ‘have been established with the certainty required to render it substantial. 


Setting aside an order of the Federal Trade Commission in Dkt. 3557, as to petitioner. | 
For petitioner: Benjamin O. Frick, Philadelphia, Pa. 

- For respondent: Joseph J. Smith, Jr., Washington, D. C. 
Before Biccs, Marts and Jones, Circuit Judges. 


[Petition to Review FTC Order] 


Jones, Circuit Judge: This is a petition 
to review a cease and desist order entered 
by the Federal Trade Commission in a pro- 
ceeding under Sec. 5(b) of the Federal 
Trade Commission Act as amended, 15 
U. S.C. A. §45(b). In addition to the 
J. B. Lippincott Company, the present peti- 
tioner, the order also rules against the Chi- 
cago Medical Book Company, W. B. Saunders 
Company, C. V. Mosby and Van Antwerp 
Lea and Christian Febiger, partners trading 
and doing business as Lea & Febiger. 


[Respondents Described] 


The Chicago Medical Book Company, of 
Chicago, Illinois, is a distributor of medical 
books, while the Saunders Company, the 
Mosby Company and Lea & Febiger are 
publishers of medical books exclusively and 
sell only their respective publications. The 
Lippincott Company, whose principal office 
and place of business is in Philadelphia, also 
publishes some medical baoks but the prin- 
cipal part of its business is the publication 


and sale of books other than medical. Lip- , 


pincott, too, sells only books of its own 
publication. The offenses charged by the 
complaint do not involve the sale of books 
other than medical. 


[Allegations of Complaint] 


The complaint alleges that the Chicago 
Medical Book Company and the publishers 
above named, including the Lippincott Com- 
pany, agreed and conspired among them- 
selves not to sell medical books to the 
Wilcox & Follett Company, a book distrib- 
utor of Chicago, and that, in pursuance of 
such agreement and understanding, they re- 
fused so to sell to Wilcox & Follett. The 
complaint also charges a like agreement and 
conspiracy between the Chicago Medical 
Book Company, the Lippincott Company 
and the Mosby Company with respect to 
Login Brothers, another book distributor of 
Chicago. ; 

[Answer of Petitioner] 


The Lippincott Company filed a separate 
answer denying its participation in any 


agreement or conspiracy not to sell medical 
books either to Wilcox & Follett or to Login 
Brothers and further denying that it ever 
refused to sell books to either of the con- 
cerns named. Each of the other respond- 
ents to the Commission’s complaint filed a 
separate answer denying the material alle- 
gations of the complaint, but, with that, we 
need not be concerned as the Lippincott 
Company alone has petitioned for a review 
of the Commission’s order. 


[FTC Findings and Order] 


After hearing, the Commission found an 
unlawful agreement or -conspiracy among 
the respondents not to sell médical books 
and a refusal thereafter to sell, substan- 
tially as charged by the complaint. The 
order now complained of was thereupon 
entered. The order directs all the respond- 
ents named in the complaint to cease and 
desist, in connection with the sale of med- 
ical books, or any other scientific, educa- 
tional or other books, from “Entering into 
or carrying out any agreement, understand- 
ing, arrangement, combination or conspiracy, 
among themselves or between and among 
any two or more of them or between any 
one of more of them and any competitor, 
for the purpose or with the effect of re- 
straining, restricting, hindering, obstructing 
or eliminating competition in the sale of 
any such book or books, and * * * from 
doing any of the * * * acts or things” more 
particularly set forth in the order. 


[Contentions of Petitioner] 


It is the contention of the Lippincott 
Company (1) that so far as it is concerned, 
the findings whereon the Commission’s cease 
and desist order is based are not supported 


.by evidence and (2). that the order exceeds 


the scope and allegations of the complaint. 


[Conclusiveness of FTC Findings] 


The right to court review of a Commis- 
sion order exists by virtue of Sec. 5 (c) 
of the Federal Trade Commission Act (15 
U. S. C. A. §45 (c)) which also provides 
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that “The findings of the Commission as to 
facts, if supported by evidence, shall be con- 
clusive.” This provision has been treated as 
requiring substantal evidence as the basis 
for findings in order to render them _con- 
clusive. See Kidder Oil Co. v. Federal Trade 
Commission, 117 F. 2d 892, 895 (C. C.A. 7). 


The same view was taken with respect to : 


the requirement, “if supported by testi- 
mony”, as the particular provision origi- 
nally read in the Federal Trade Commission 
Act (38 Stat. 719, 720, c. 311, Sec. 5) before 
amendment. See Federal Trade Commission 
v. Curtis Publishing Company, 260 U. S. 568, 
580. In Consolidated Edison Co. v. National 
Labor Relations Board, 305 U. S. 197, 229, 
where a similar provision of the National 
Labor Relations Act with respect to the 
findings of the Labor Board was under con- 
sideration, the Supreme Court said that the 
requirement of evidence as support for find- 
ings means substantial evidence. Compare 
also Nattonal Labor Relations Board v. Co- 
lumbian Enameling & Stamping Co., 306 U. S. 
292, 299, where the necessity for substantial 
evidence was spoken of as being applicable 
in general to findings by administrative 
bodies. We entertain no doubt that the 
provision of the Federal Trade Commission 
Act as to the conclusiveness of the Com- 
mission’s findings requires that the findings 
be supported by substantial evidence. 

In the Columbian Enameling & Stamping 
Co. case, supra, at pp. 299, 300, it was said 
that ‘“* * * evidence which is substantial 
* * * [affords] a substantial basis of fact 
from which the fact in issue can be reason- 
ably inferred. [Citing cases.] Substantial 
evidence is more than a scintilla, and must 


do more than create a suspicion of the exist- - 


ence of the fact to be established. ‘It 
means such relevant evidence as a reason- 
able mind might accept as adequate to support 
a conclusion’, Consolidated Edison Co. v. 
National Labor Relations Board, supra, p. 229, 
arrd it must be enough to justify, if the trial 
“ were to a jury, a refusal to direct a verdict 
‘when the conclusion sought to be drawn 
from it is one of fact for the jury” (citing 
cases). We have then to consider whether 
the Commission’s findings in the instant 
case, so far as they relate to the Lippin- 
cott Company, are supported by substantial 
evidence as thus defined. 


[Evidence Reviewed] 


Although the order has become final as 
to all respondents named in the complaint, 


1See United States v. Masonite Corp., 316 
U. S. 265, 275; Interstate Circuit v. United 
States, 306 U. S. 208, 227; United States v. Pat- 
ten, 226 U. S. 525, 543; Federal Trade Commis- 
sion y. Pacific States Paper Trade Assn., 273 
U. S. 52, 62; Hastern States Retail Lumber Deal- 
ers’ Assn. v. United States, 234 U. S. 600, 612; 
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save for the present petitioner, and a large 
portion of the evidence taken by the Com- 
mission relates to others than the Lippin- 
cott Company, it is necessary to our present 
inquiry that we also review the evidence 
relating to the other respondents, as it is 
upon that background and certain additional 
facts pertaining to the Lippincott Company 
that the Commission bases its conclusion of 
fact that the Lippincott Company acted in 
concert with some or all of the other re- 
spondents to the end that Wilcox & Follett 
were refused the right to pur¢éhase medical 
books published by Lippincott and the other 
impleaded publishers. 


[Petitioner Not Represented at Meeting] 


Basic to the Commission’s ultimate con- 
clusion against Lippincott is. its primary 
finding that in May 1936 a representative of 
the Saunders Company met in Kansas City, 
Missouri, with the president of the Chicago 
Medical Book Company, a representative of 
the Mosby Company, a representative of 
Lea ‘& Febiger and representatives of three 
other dealers in medical books, not made 
parties to the proceeding, and that as a re- 
sult of that meeting an agreement or under- 
standing was arrived at not to sell medical 
books to Wilcox & Follett, the means for 
effecting such agreement having been left 
to the president of the Chicago Medical 
Book Company. The Commissjon did not 
find, however, that anyone from the Lippin- 
cott Company was present at the meeting 
in Kansas City or that it was otherwise 


represented thereat. Nor is there any evi-- 


dence that what transpired at the Kansas 
City meeting was ever brought to the knowl- 
edge of the Lippincott Company. In fact, 
the Commission now concedes (its brief, 
p. 25) that “It is true, as petitioner [Lippin- 
cott Company] states (brief, p. 6), that peti- 
tioner had no representative at the Kansas 
City meeting and that no express agreement 
not to sell Wilcox & Follett Company at 
customary discounts was proved as to peti- 
tioner.” 


[No Substantial Evidence to Support Inference 
that Petitioner Refused to Sell] 


We do not cite the above concession by 
the Commission with any thought of sug- 
gesting that an express agreement to 
engage in concerted action for the accom- 
plishment of the alleged unlawful object is 
requisite to the conspiracy charged.’ How- 


Bausch Machine Tool Co. v. Aluminum Co. of 
America, 72 F. 2d 236, 241 (C. C. A, 2), cert. 
den. 293 U. S. 589; Southern Hardware Jobbers’ 
Assn. v. Federal Trade Commission, 290 Fed. 
773, 779-780 (C. C. A. 5); Wholesale Grocers’ 
Assn. v. Federal Trade Commission, 277 Fed. 
657, 662-663 (C. C. A. 5). 
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ever, in as much as submission by the Lip- 
pincott Company to the purpose and 
requirements of the alleged wrongful un- 
dertaking (express as to’all-others) ‘is made 


to depend entirely upon inference, the ab- ° 


sence of any proof of express assent by 
Lippincott to the agreement is not without 
its appropriate bearing when we come to 
consider whether the conduct of the Lip- 
pincott Company, to which the Commission 
necessarily attaches controlling significance, 
is sufficient in law to warrant an inference 
that, consequent upon the agreement and 
in furtherance thereof, Lippincott refused 
to sell books to Wilcox & Follett. The 
fact is that the Commission made no specific 
finding of any deliberate refusal by Lippin- 


cott to sell medical books to Wilcox & 


Follett but contented itself with a general 
conclusion embrasive of that essential ele- 
ment by implication. The facts from which 
the Commission drew its ultimate conclu- 
sion are as follows: 

On September 19, 1936, the Chicago Medi- 
cal Book Company, in evident furtherance 
of the subject-matter discussed at the Kan- 
sas City meeting in May preceding, wrote 


‘to a number of publishers, including each 


of those named in the complaint (except for 
the W. B. Saunders Company’), and five 
other publishers of medical books. Viewed 
in a light most favorable to the Commis- 
sion’s findings, the letter set forth that the 
Chicago Medical Book Company did not 
intend to do any further business with Wil- 


cox & Follett who had been so notified; it . 


assigned as a reason for such action Wil- 
cox & Follett’s willful continued wholesale 


.price-cutting to the demoralization of the 


retail medical book business in the Chicago 
district; and it concluded with the statement 
that “We are writing you thus so that you 
will understand any applications for books 
direct to you from Wilcox & Follett Com- 
pany.” The Commission construes the lat- 
ter suggestion, and we think not unreasonably, 
ias an exhortation by the Chicago Medical 
iBook Company to the recipients of the let- 
ter not to sell books to Wilcox & Follett 
direct. In its answer to the complaint, the 
Lippincott Company admits its receipt of 
the Chicago Medical Book Company’s letter 
of September 19 which Lippincott neither 
acknowledged nor otherwise replied to. 
Following receipt of the Chicago Medical 
Book Company’s letter, the Lippincott Com- 
pany on September 29, 1936, referred for 


- fulfillment by the Chicago Medical Book 


Company an order from Wilcox & Follett 
for medical books, and again on October 


7, 1936, did likewise with respect to an order 


from Wilcox & Follett for one medical book. 
However, it also indisputably appears from 
the evidence produced by the Commission 
that on September 25, 1936, the Lippincott 
Company filled and billed direct to Wilcox 
& Follett an order for medical books, an- 
other like order on October 7, 1936, and 
two similar orders on October 12, 1936. The 
Commission’s evidence further discloses that 
for a number of years prior to September 
1936 and thereafter the Lippincott Com- 
pany had on consignment with the Chicago 
Medical Book Company certain books pub- 
lished by the Lippincott Company, whose 
practice it was with respect to orders origi- 
nating in the Chicago district either to refer 
such orders to the Chicago Medical Book 
Company for fulfillment from the books 
there on consignment or to fill them direct 
from Lippincott’s place of business in Phila- 
delphia, as it chose. Neither the Chicago 
Medical Book Company nor Wilcox & Fol- 
lett informed Lippincott that the two orders 


_ referred on September 29 and October 7 


had not been filled until, as the Commis- 
sion’s witness Follett testified, after “a very 
short intervening space”’—‘“probably less 
than two months” he “wrote to * *.* [his] 
friend, Mr. Joe Lippincott” who was “Presi- 
dent of the Lippincott Company”. There- 
upon the two unfilled referred orders were 
filled direct to Wilcox & Follett by the 
Lippincott Company. Follett also testified 
in the same connection that at that time 
Lippincott “* * * invited us to come back 
and buy all the medical books we could 
possibly use, direct from J. B. Lippincott 
Company, and our relationship has been 
very cordial.” According to Follett’s testi- 
mony, except for the delay for “a very short 
intervening space” in the fulfillment of the 
two orders referred by Lippincott on Sep- 
tember 29 and October 7, 1936, there was 
no other instance.of even delay in Lippin- 
cott’s fulfillment of a Wilcox & Follett order 
down to the time of the hearing before the 
Commission in 1940 on the complaint which 
was not filed until August 26, 1938. 
Assuming for the sake of argument that 

the testimony is sufficient to justify an in- 
ference that Lippincott’s reference of the. 
two orders on September 29 and October 
7, 1936, was but a subterfuge availed of to 
prevent Wilcox & Follett from obtaining 
medical books, it is by no means an ex- 
clusive inference. Equally permissible is 
the inference that the reference by Lippin- 
cott of the two particular orders was but 
in pursuance of its long established prac- 
tice to refer some orders while filling others 
direct and was not designed to deny the 
customer its requirements. If it be sug- 


2The Chicago Medical Book Company had 
broad authority in respect of the sale of books 
published by the W. B. Saunders Company. 
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gested that the prior status could no longer 
be deemed to obtain after the Chicago Medical 
Book Company’s letter of September 19, it 
is also a fact that Lippincott plainly ignored 
the suggestion in that letter by. filling and 
billing direct between September 25 and 
October 12, 1936, four other orders of Wil- 
cox & Follett for medical books. Further- 
more, while the letter of September 19 stated 
the Chicago Medical Book Company’s in- 
tention not to do further business with Wil- 
cox & Follett, it did not say that they would” 
refuse to honor an order referred by Lip- 
pincott to be filled from the books which 
it had there on consignment. The Com- 
mission asserts that the four orders filled 
and billed direct “slipped by”. But why 
should four orders out of six over the critical 
period be assumed to have “slipped by” and 
‘the two remaining orders be conclusively 
presumed to have been referred for an 
ulterior purpose? If, in referring the two 
‘orders, Lippincott was acting ‘to prevent 
Wilcox & Follett from obtaining medical 
books, why then did it fill contemporane- 
ously four other orders? In fact, Lippin- 
cott filled an order of Wilcox & Follett on 
one day (October 7) and‘on the same day 
referred another order of the same com- 
pany.® 

The Commission’s conclusion that Lip- 
pincott participated in carrying out the un- 
lawful combination charged by the complaint 
stems from the erroneous assumption (Com- 
mission’s brief, p. 34) “that the petitioner 
[Lippincott Company], the other respondent 
publishers and Chicago Medical Book Com- 
pany ail discontinued sales and discounts 
to Wilcox & Follett Company at about the 
same time; * * *” Actually, Lippincott 
did not discontinue sales and discounts to 
Wilcox & Follett at any time. Even the 
two orders referred to the Chicago Medical 
Book Company on September 29 and Octo- 
ber 7, 1936, were filled by Lippincott direct 
to Wilcox & Follett as soon as the latter 
made known to Lippincott that the Chicago 
Medical Book Company had not filled those 
orders. The Commission argues that 
offenses cognizable by the Federal Trade 
Commission are not to be atoned by repent- 
ance after a proceeding for their correction 
has been instituted. So much may readily 
be conceded. But that does not mean that 
the prompt correction of what might have 
appeared to be an offense or, possibly, could 
‘have become an offense, if uncorrected, is 
to be robbed of its evidential value as clari- 
fication or exculpation merely because the 
Commission at some later date seeks to take 
cognizance of the matter. Here the only 
things complained of, which certainly did 


3 The referred order of October 7, 1936, was 
for one copy of a book, the list price whereof, 
less discount, was $3.75. 
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.books to Wilcox, & Follett. 


_ render it substantial. 


not amount to a refusal by Lippincott to 
sell medical books to Wilcox & Follett, oc- 
curred more than a year and nine months 
prior to the filing of the complaint in this 
case, during all of which time Wilcox & Fol- 
lett met with no difficulty in buying medical 
books direct from Lippincott Company. The 
cases cited by the Commission in this con- 
nection involve efforts by offending parties 
to exculpate themselves by corrective action 
taken after proceedings for the eradication 
of the offenses have been instituted. Such is 
not the instant case. 

The Commission also makes point of the 
fact that Widmer, sales manager of Lip- 
pincott Company’s’ medical book depart- 
ment, in letters to Wilcox & Follett alluded 


. to Chicago Medical Book Company as Lip- 


pincott’s exclusive agent in Chicago for the 
sale of certain medical books, which was not 
the fact. Phillips, who succeeded Widmer 
as sales manager of Lippineott’s medical 
book department and who testified at the 
hearing as a witness for the Commission, 
made plain that Lippincott merely had some 
medical books on consignment with the 
Chicago Medical Book Company without 
any exclusive agency, as the Commission 
concedes (its brief, p. 33). Widmer had died 
prior to the hearing so that what his under- 
standing of Lippincott’s relation to the Chi- 
cago Medical Book Company may have been 
was not open to further explanation by him. 
But, even inferring from his letters most 
strongly against the petitioner, there is still 
no substantial evidence to support an infer- 
ence that Lippincott refused to sell medical 
The Widmer 
letters neither stated nor suggested any 
such refusal and, as we have already seen, 
the other evidence in the case introduced 
by the Commission showed. uniform fulfill- 
ment by Lippincott of Wilcox & Follett’s 
orders even including the two referred 
orders which Chicago Medical Book Com- 
pany refused to fill. 
_ The evidence relied upon by the Commis- 
sion for its basic primary inference of a 
refusal by Lippincott to sell medical books 
to Wilcox & Follett supports just as readily 
an inference of innocent intent on the part 
of the Lippincott Company. And where 
evidence reasonably supports either of two. 
opposed or inconsistent inferences, a fact 
cannot be deemed thereby to have been 
established with the certainty required to 
See Pennsylvania Rail- 
road Co. v. Chamberlin, 288 U. S. 333, 339, and 
cases there cited. In connection with find- 
ings of an administrative body, it was said 
in Appalachian Electric Power Co. v. National 
Labor Relations Board, 93 F. 2d 985, 989 
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(C. C. A. 4), that evidence “which gives 
equal support to inconsistent inferences” is 
not substantial. See also National Labor 
Relations Board v. Sun Shipbuilding & Dry 
Dock Co., — F. 2d — (C. C. A. 3). Apply- 
ing these principles to the facts of the in- 
stant case, it follows that the Commission’s 
finding that the Lippincott Company sub- 
scribed to and helped carry out an agree- 
ment not to sell medical books to Wilcox 
& Follett is not supported by substantial 
evidence. 

The case against the petitioner with re- 
spect to the sale of medical books to Login 
Brothers is wholly lacking in any evidence 
that the petitioner agreed with anyone not 
to sell medical books to Login Brothers 
or that it ever refused to sell to them. The 
Commission concludes generally in its 
twentieth finding of fact that “The methods 
used by respondents in preventing Login 
Brothers from securing their supplies were 
essentially the sarne as in the case of Wilcox 
& Follett Company.” The relative ,insuf- 
ficiency of any basis for that conclusion is 
the more marked when we consider that 
there was no meeting of the alleged con- 
spirators in the case of Login Brothers such 
as the Kansas City meeting with respect to 
Wilcox & Follett and that there was no let- 
ter from Chicago Medical Book Company 
to the respective publishers stating its inten- 
tion not to do any further business with 
Login Brothers. 

The evidence with respect to a refusal 
to sell medical books to Login Brothers 
consists entirely of conversations which each 
of the two Login brothers had separately 
with Speakman, president of the Chicago 


Medical Book Company, wherein the latter ° 


is said to have told them that they were 
selling too many books, that the Chicago 
Medical Book Company could sell the books 
without their assistance and that the Chi- 
cago Medical Book Company would not sell 
them any more books; that the last sale by 
theChicago Medical Book Company to 
Login Brothers was on December 26, 1937; 
and that by letter to Login Brothers dated 


January 3, 1938, the Lippincott Company 
stated that it was forwarding to the Chi- 
cago Medical Book Company for their at- 
tention an order of December 31 from 
Login Brothers, for which the Lippincott 
Company thanked them “kindly”. It is on 
the basis of the reference of this one order 
that the Commission concludes that the peti- 
tioner was a party to a conspirative agree- 
ment not to sell medical books to Login 
Brothers and that it had by its reference on 
January 3, 1938, of Login Brothers’ order 
refused to sell to them. Yet there was no 
evidence that the Lippincott Company was 
ever informed of the Login Brothers’ con- 
versations with Speakman or that it knew 
that the Chicago Medical Book Company 
would not sell to Login Brothers. Nor was 
there any evidence that either Login Broth- 
ers or the Chicago Medical Book Company . 
ever notified the Lippincott Company that 
the order from Login Brothers referred by 
Lippincott on January 3, 1938, to Chicago 
Medical Book Company was not filled. The 
next thing that Lippincott heard from Login 
Brothers was an order from them in July 
1939, which Lippincott filled. The evidence ' 


’ was wholly insufficient to support a finding = 


that the petitioner agreed with Chicago 
Medical Book Company and the Mosby 
Company or anyone else not to sell medical 
books to Login Brothers or that the peti- 
tioner ever refused to sell to Login Broth- 
ers. 


[Scope of Order as to Other Books Not 
Considered] 


In the view we thus take of the case, it is 
unnecessary for us to consider whether the 
order, which is made applicable to “‘scien-: 
tific, educational or other books” in addition 
to books commonly .known as “medical 
books”, exceeds the scope of the complaint. 


[FTC Order Set Aside as to Petitioner] © 


The order of the Commission in so far 
as it relates to the petitioner must be set 
aside. ; 
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-[ 56,287] United States v. New York Great Atlantic & Pacific Tea Company, 
Inc., et al. 


In the United States Circuit Court of Appeals for the Fifth Circuit. 
July 30, 1943. 


Appeal from the District Court of the United States for the Northern District of Texas. 


While defendants in an anti-trust suit are entitled to relief from allegations of the 
indictment which are inflammatory and prejudicial, such relief may be accorded without 
dismissing the indictment. 


’ Although it is unnecessary in a suit based upon conspiracy under the anti-trust laws 
to prove that the conspirators had the ability to make their purpose effective, it is entirely 
proper to allege and prove that defendants, by reason of their size and power, had the 
ability to give effect to the conspiracy charged. ; 


In an indictment charging conspiracy under the anti-trust laws, where a common 
thread runs through all of the actions and a common purpose animates all of the con- 
spirators, the fact that many persons come into, and many acts are embraced in, the 
conspiracy does not make the charge duplicitous by charging many instead of one 
conspiracy. 


No. 10603. 


; Allegations in an indictment under the anti-trust laws that the conspiracy was formed 
and entered into in part within the jurisdiction in which suit is brought, and allegations 
specifying certain acts performed within the district in furtherance of the conspiracy prop- 
erly lay the venue jurisdiction. 


The Sherman Act condemns every means to accomplish the objective of carrying out 
a conspiracy to restrain or monopolize trade. It is not the form of the combination or the 
particular means used, but the result to be achieved that the statute condemns. It is of 
no importance whether the means used are in themselves unlawful. 


The indictment is fatally defective as to two persons whose alleged complivity seems 
to have no other factual predicate in the indictment than that they were public relations 
counsel for one of the corporate defendants. at Fey: 


For-appellant: Robert C. Barnard, Special Assistant to the Attorney General, Wash- 
ington, D. C.; Horace L. Flurry, Special Assistant to the Attorney General, Earl A. 
Jinkinson, Special Attorney, Department of Justice, and Charles S. Brewton, Jr., Special 
Attorney, all of Dallas, Texas. 


For appellees: John N. Touchstone and George S. Wright, both of Dallas, Texas; . 
Brien McMahon, Washington, D. C.; Caruthers Ewing, New York, N. Y. 


Before HUTCHESON and WALLER, Circuit Judges, and Cox, District Judge. 


[Proceedings in Trial Court] Sherman Anti-Trust Act’ was in two counts. 
HurtcHeEson, Circuit Judge: The indict- 


The first charged a continuing conspiracy 
ment brought under Sections 1 and 2 of the to unreasonably restrain interstate trade and 


1 “Sec. 1. Every contract, combination in the Sec, 2. Every person who shall monopolize, 


form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is hereby 
declared to be illegal: * * * Every person who 
shall make any contract or engage in any com- 
bination or conspiracy hereby declared to be 
illegal shall be deemed guilty of'a misdemeanor, 


and, on conviction thereof, shall be punished. 
sk & 
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or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, 


and, on conviction thereof, shall be punished 
*e er 


. 


_the ‘several states. 
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commerce in food and food products among 
vere The second charged 
a continuing conspiracy to monopolize a 
part of the interstate trade and commerce 
among the several states in such food and 
food products. The defendants, except Carl 
Byoir and Business Organization, Inc., were 
New York Great Atlantic & Pacific Tea Co., 


_Inc., corporations alleged to be its subsidiaries, 


and certain individuals alleged to be officers, 
agents and employees of the A & P group. 
Business Organization, Inc. and Carl Byoir,? 
as chairman of its board, were alleged to be 
public relations counsel for the group. 


The.A & P group filed a lengthy demurrer 
in which, ‘under ten numbered paragraphs, 
some: of them greatly subdivided, they at- 
tacked, first; the sufficiency of the jurisdic- 
tion and venue allegation of the indictment, 
‘second, its validity as a whole, and, third, 
various paragraphs and portions of it as 
vague, indefinite and wanting in specificity, 
‘and as alleging not facts but conclusions. 
Business Organization, Inc., in a brief de- 
murrer and motion to quash, denied the 
jurisdiction of the court, attacked the indict- 
ment generally for insufficiency to allege an 
offense, and particularly for its failure to 
state facts showing its criminal complicity in 
the crimes charged. . 

The district judge was of the opinion that 
the indictment did not sufficiently charge 
offenses under the statute. He thought, 
though, that the demurrers should be sus- 
tained, (1) because the indictment contained 
so many irrelevant and inflammatory state- 
ments designated to create and creating a 
prejudice against the defendants as that it 
would be impossible for them to have a fair 
trial under it, and (2) because it contained 


“no allegation of an overt act done in the 


Northern District of Texas sufficient to give 
that court jurisdiction of the offense. Set- 
ting his views out with care in an oral 
opinion, he entered an order sustaining the 
demurrers and dismissing the indictment, 
and the United States has appealed. 


[Contentions of Government] 


Here, denying that the allegations of the 
indictment as to the bigness of the group 
defendants, both absolutely and in relation 
to other food handlers, had.an inflammatory 
purpose or effect, and insisting that all of 
these allegations are relevant to the charge 
properly: made in the indictment that the 


t 


2 The only reference in the indictment is par. 


‘Sa as follows: 


“Business Organization, Inc., a corporation 
duly incorporated under the laws of New York, 
with its principal office in New York, New 
York, and whose Chairman of the Board is Carl 
Byoir, is hereby indicted and made a defendant 
herein. Said Carl Byoir is also indicted, in- 


defendants had conspired to restrain and to. 
monopolize trade and commerce among the 
several states, the United States urges upon 
us that the indictment may not be quashed 
and dismissed because of them. As to the 
venue issue, the United States, pointing out: 
that the indictment charged both that the: 
conspiracy was in part formed, and that 
overt acts in furtherance of it were per- 
formed, in Dallas County, insists that its suf- 
ficiency may not be questioned. 


[Contentions of Defendants] . 


Appellees of the A & P group support the 
ruling below by a full and thorough brief 
and argument, urging upon us that the in- 
dictment (1) fails to show that there was 
jurisdiction in the court a quo in that the 
allegation that the conspiracy was formed 
in part in Dallas County was but a conclu- 
sion and that the overt act alleged as to 
Dallas County was not alleged to be in fur- 
therance of the conspiracy, (2) fails to allege 
a-combination and conspiracy in restraint of 
interstate trade and commerce in violation 
of the Sherman Anti-Trust Act, (3) alleges 
not facts but conclusions which are not bind- 
ing upon the defendants, (4) is, in its alle- 
gations, too vague and indefinite to charge 
an offense, (5) is duplicitous, and (6) is 
inflammatory and prejudicial. 

Appellee, Business Organization, Inc., while 
urging on its part that the venue was im- 
properly laid in Dallas, and that the indict- 
ment contains inflammatory allegations 
prejudicial to a fair trial, makes its main attack 
upon the. indictment upon the ground that 
whatever might be the correct view as to 
whether the indictment states an offense as 
to the other defendants, no facts are alleged 
as to Business Organization, Inc. and Carl 
Byoir, charging them with complicity in any 
criminal act, and the indictment is, there- 
fore, wholly insufficient as to them. 


[Protection from Inflammatory and 
Prejudicial Charges] 


We agree with the district judge and with 
the appellees that there are many allegations 
in the indictment which are irrelevant and 
unnecessary to the charging of the offense 
and which, if not designed to be, are in fact 
inflammatory and prejudicial, and that the 
defendants are entitled to relief against them. 
We think it clear, however, that the neces- 
sary relief from their effect may be accorded*® 


dividually and as an. officer, director, and agent 
of Business Organization, Inc. Said defendants 
are public relations counsel for the A & P 
group.” S 

3 Ralston v. Cow, 123 Fed. (2) at 198 and cases 
cited in Note 4. Also Johnson v. United States, 
124 Fed. (2) 101. 
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without dismissing the indictment and re- 
quiring a reindictment and that it was error 
for the court to quash the indictment and 
dismiss it for this ground. Only a careless 
and cursory reading of the indictment would 
give support to the view that the only offense 
it charges is bigness.. It does state that the 
A & P group of defendants constitutes a 
powerful group, but this is stated not as the 
offense but by way of background and in- 
ducement and as throwing light upon the 
reasonableness of the charge of a conspiracy to 
restrain and monopolize. It is true that the 
indictment is for conspiracy and not for 
the commission of a substantive offense and 
that to convict for a conspiracy it would not 
be necessary to prove that those conspiring 
had the ability to make their purpose effec- 
tive, but it is equally true that it is entirely 
proper in an indictment and prosecution for 
conspiracy to allege and prove that the 
defendants charged with conspiring had the 
ability to give effect to the conspiracy charged. 

While, therefore, defendants are entitled 
to be relieved against and protected from 
all the allegations of the indictment, which, 
going beyond the legitimate office of plead- 
ing to bring forward relevant background, 
are inflammatory and prejudicial, they are not 
entitled, because of the inflammatory allega- 
tions, to the relief of dismissal of the indict- 
ment, or to have excluded, from the jury facts 
as to the group set up, which are relevant 
to and have bearing upon the conspiracy 
charged. 


[Indictment Not Mere Conclusions, 
Not Vague and Indefinite] 


Of appellees’ points that the indictment 
is not sufficient because it consists mainly 
of conclusions and is vague and indefinite 
in its allegations of fact, we need only say 
that no one can read the indictment without 
understanding what is charged; that the 
A & P group defendants have entered into 
a common understanding to control, dom- 
inate and restrain trade in food and food 
products among the states and have insti- 
tuted practices designed and calculated to 
make the conspiracy effective. Indeed, the 
indictment, too wordy to be good pleading, 
has the fault not of vagueness and indefinite- 
ness, but of a too detailed pleading of evi- 
dence, a fault, however, which does not 
affect the validity of the indictment. As to 
the charge that it contains mere conclusions, 
a stereotyped complaint against indictments, 
we need only call attention to the fact that 
while good pleading in an indictment re- 
quires allegation of fact rather than of con- 
clusions, the line between what is a statement 
of fact and what is a conclusion is not so 
broadly. and easily drawn as that he who 
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runs may read. Indeed, as the cases and 
text books amply show, it is sometimes quite 
finely drawn. Most words. are syntheses, 
that is, the result of conclusions which have 
been drawn. We analyze to synthesize. We 
synthesize to analyze again. Tested by the 
rule and principles applicable, the indict- 
ment, in its statement of what was agreed 
to be done and what was done, sufficiently» 
alleges facts rather than conclusions, and 
is fully sufficient to support the charge. 


[Indictment Net Duplicitous} 


Appellant’s claim that the indictment is 
duplicitous in that it charges more than one 
separate offense seems to be the familiar one 
so often raised in connection with conspiracy 
indictments involving many persons and 
facts, that instead of charging one general 
conspiracy, the indictment charges many 
separate ones. In George W. Burk, et all. v. 
United States,.134 Fed. (2) 879, we have had 
recent occasion to consider this issue of 
whether the indictment charged one general 
or several separate conspiracies, and have 
there pointed out that where a common 
thread runs through all of the actions and 
a common purpose animates all of the con- 
spirators, the fact that many persons come 
into, and many acts are embraced in, the 
conspiracy does not make the charge dupli- 
citous by charging many instead of one con- 
spiracy. Here the common thread is the 
dominance of what is called the headquarters 
defendants in the A & P group. As Green, 
in that case, was the bridge, which carried 
the conspiracy over from the first into the 
second administration and, from the stand- 
point of the criminal conspiracies, made the 
two administrations one, so here, upon the 
allegations of the indictment, the interrelation 
and ramifying activities of all the associated 
and affiliated companies and their dominance 
and control by the headquarters defendants 
make the conspiracy charged not several 
but one. 


[Venue Jurisdiction Properly Laid] 
It remains only to consider the two points 


‘most vigorously and confidently urged against 


the indictment, (1) that it does not allege 
facts showing that the venue jurisdiction was 
properly laid, and (2) that it fails to charge 
a conspiracy and combination in violation 
of the Sherman Anti-Trust Act. Unless, 
as appellees argue, the positive allegation 
in Par. 22 of the indictment that the con- 
spiracy was “formed * * *” and in Par. 26, 
that it has been “entered into * * *” in part 
within the Northern District of Texas, can 
be completely disregarded as mere conclu- 
sions, we think it may not be doubted that 
the indictment ‘sufficiently lays the venue 
in Dallas County, Texas, wholly without 
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regard to its allegations that overt acts 
were performed there. Nash v. United States, 
229 U. S. 373, and United States v. Socony 
Vacuum Co., 310 U. S. 150 settle it that the 
offense of conspiracy under the Sherman 
Act is complete when the agreement or con- 
spiracy is formed, that jurisdiction and venue 
lie in the district where it was formed, 
and that it is not necessary to allege the 
commission of, an overt act. It is settled, 
too, that a conspiracy in restraint of trade 
is, or may be, a continuing offense, U. S. v. 
Kissel, 218 U. S. 601, and “A conspiracy 
thus continued is in effect Tenewed during 


each day of its continuance”, U. S. v. Borden’ 


Co., 308 U. S. 188. As each new member 
later joins the conspiracy, he in effect makes 
the agreement then and there to become 
a party to it. 
The charge in Par. 22 of the indictment, 
that the conspiracy was in part formed, that 
is, made, in Dallas, and in Par. 26, that it 
has been entered into in part in Dallas must, 
we think;. be taken as the statement not 
of a conclusion but of a fact. Just as a 
witness may in a civil suit say, not as a 
conclusion but as a fact, that he made or 
entered into an agreement at a certain time 
and place, so an indictment may charge, 
and a witness may Say, in a criminal case 
that a defendant made or entered into an 
agreement at a particular time or in a par- 
ticular place. But the indictment does not 
stop with this. It alleges also that the con- 
spiracy was in part performed in Dallas 
County, and that certain overt acts were 
performed there. While it is not essential 
to an indictment for a conspiracy to violate 
the Sherman Anti-Trust Act that the com- 
mission of an overt act in furtherance of 
such conspiracy be alleged, the commission 
of such an act and its allegation in such an 
indictment does give local venue. United 
States v. Trenton Potteries, 273 U.S. 392, and 
United States v. Socony Vacuum, supra. Par. 
22 of the indictment alleges that the con- 
spiracy was carried out in part in the Dallas 
Division. Pars. 23, 24 and 25 state what 
the conspirators have agreed to do and have 
done, and the effect of that doing. Par 26 
directly alleges that the combination and 
conspiracy was carried out in part in the 
Northern District of Texas by performance 
there of “many of the acts set forth in Par. 
23 hereof, Particularly, the defendants have 
continuously since September 1, 1939, and 
down to the present time, advertised food 
and food products, particularly meat, below 
cost and below the price charged for the 
same meat in other locations served by A & P 
retail stores, for the purpose and with the 


4A few of the leading cases are: Swift v- 
U. 8., 196 U. S. 375; Standard Oil Co. v. U. B&., 
220 U. S. 1; U. S. v. American Tobacco Co., 221 
U, S. 106; United States v. Socony-Vacuum Co., 


intent of injuring and destroying competi- 
tion of independent concerns, meat dealers, 
and local chain stores”, These allegations, 
when read in the light of the settled principle 
that an act done in furtherance of or to 
give effect to the conspiracy need not be 
in itself a violation of the statute, indeed, 
it may be in itself wholly innocent, leave 
in no doubt that the indictment, sufficiently 
to give venue there, charges the performance 
of acts in Dallas County. 


[Violation of Sherman Act Sufficiently 
Charged as to A & P Group] 


Finally, we are quite clear, as the district 
judge was, that the indictment taken as a 
whole sufficiently charges as to the defend- 
ant corporations and individuals described 
as the A & P group that they have conspired 
and done things to carry out the conspiracy 


‘to restrain and monopolize trade and com- 


merce among the several states in food and 
food products produced, distributed and sold 
fhroughout them. it will sefve no useiul 
purpose to discuss or cite the numerous 
cases *.which have settled it that the Sher- 
man Act condemns every means, no matter 
how novel, to accomplish the objective of 
carrying out a conspiracy to restrain or 
monopolize trade. It is not the form of 
the combination or the particular means 
used, but the result to be achieved that the 
statute condemns. It is equally clear that 
it is of no importance whether the means 
used to accomplish the unlawful objective 
are in themselves unlawful Acts done to 
give effect to the conspiracy may be in 
themselves wholly innocent acts, yet if they 
are a part of the sum of the acts which 


‘ are relied upon to effectuate the conspiracy 


the Sherman Act forbids, they fall within 
the condemnation of the statute. 


[Indictment Defective as to Public 
- Relations Counsel} 


As to defendants, Business Organization, 
Inc. and Carl Byoir, the matter stands differ- 
ently. The only factual allegation in the 
indictment even inferentially connecting 
these defendants with the other defendants 
is that “said defendants are public relations 
counsel for the A & P grqup”.. No facts 
are alleged to show that they committed 
any act, overt or otherwise, or that they 
dealt in food products. They are merely 
indicted. It is not alleged that these two 
defendants were employed by A & P, or 
that A & P has used them in the furtherance 
of the alleged conspiracy, or that they were 
stockholders, or directors, or managers, or 


310 U. S. 150; Apex Hosiery Co. v. Leader, 310 
U. S. 469; Fashion Guild v. Federal Trade 
Comm’n, 312 U. S. 457; Wickard v, Filburn, 
317.0. 5.111. 
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even agents of the corporate defendants. 
Defendants may not be hailed into courts to 
stand the expense and embarrassment. of 
trial upon an indictment of this kind with- 
out being definitely informed of the specific 
aets upon which their alleged guilt or com- 


plicity is predicated. Being an employee or 


public relations counsel for a large corpora- 
tion, standing alone, is not sufficient to subject 
a defendant to the expense, embarrassment, 
and loss of time the trial of this case will 
involve. To join defendant in an indictment 
of this kind with no further allegation of 
fact than is made against these two defend- 
ants in denial of due process is to place 
upon an accused the burden of disproving 
‘a conspiracy in which the part played by 
him is not alleged with such definiteness 
as to permit him to prepare his defense. 
Upon the innocent it would cast a more 
intolerable burden than upon the guilty. 
Judged by these standards, the indictment 
is fatally defective as to Businéss Organiza- 
tion, Inc. and Carl Byoir, whose alleged 
complicity seems to have no other factual 
predicate in the indictment than. that they 
were public relations counsel for one of the 
corporate defendants, and the demurrer of 
Business Organization, Inc. should have been 
sustained. 


[Judgment Dismissing Indictment Reversed] 


As to the individual defendants, members 
of the A & P group who are accused, but 
as to whom it is not alleged when they came 
into the conspiracy or what particular part 
they had in it, while the information is 
meager, it is not so meager as to require 
quashing of the indictment as to them, since 
fuller information could, and if requested 
should, be supplied by a bill of particulars. 
The judgment dismissing the indictment is 
reversed and the cause is remanded for 
further and not inconsistent proceedings. 


[Dissenting Opinion] 


WALLER, Circuit Judge, Concurring in part 
and dissenting in part: 


One of the grounds upon which the demurrers 
were sustained was that the allegations in the 
indictment did not properly show that the venue 
of the case was in the Court below. 


Let us first examine the question of jurisdic- 
tion and venue, for if the venue were not 
properly laid it would be unnecessary to ex- 
amine the other grounds upon which the de- 
murrers were sustained, 


The indictment, in two counts, was brought 
under Sections 1 and 2 of the Sherman Anti- 
Trust Act (Sections 1 and 2, Title 15, U. S. C.). 
In the first count the defendants were charged 
under Section 1 with having engaged in a con- 


tinuing conspiracy to unreasonably restrain in- . 


terstate trade and commerce, and, in the second 
count, under Section 2, with having entered 
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into a continuing conspiracy to monopolize a: 
part of interstate trade and commerce, in food 
and food products among the several states. 
They were not charged with substantive offenses. 


Numerous acts were alleged to have been com- 
mitted, somewhere, but in Nash v. U. 8., 229 
U. S. 373, and in U. S. v. Socony-Vacuum Oil 
Company, 310 U. S. 150, it was held that in 
indictments for conspiracy under the Sherman 
Act it is not necessary to allege the commis- 
sion of an overt act as is required under indict- 
ments in conspiracy cases brought under Section 
37 of the Criminal Code (Sec. 88, Title 18, 
U. S. C.). Under the above cases a conspiracy 
to violate the Sherman Act is a completed offense 
when the agreement or conspiracy is made, and 
the view is enterta’ned that under the Sixth 
Amendment to the Constitution the defendant, 
in a non-continuing conspiracy, without overt 
acts elsewhere committed, would be entitled to 
a trial in the District where the conspiracy was 
formed. In this case, however, it is alleged 
that the conspiracy was a continuing offense 
entered into many years before the bring'ng 
of the indictment and continuing up to and in- 
cluding the day of the filing of the indictment. 
The offense here charged, therefore, was not one 
that was made, completed, and abandoned 
in a day. It was one in which actors therein 
might come and go, and anyone joining in such 
a continuing undertaking, with knowledge of its 
purpose, may be convicted even though he was 
not a member when the conspiracy was initially 
hatched. A prosecution might have been had 
when the conspiracy was first entered into, or 
the conspiracy may be prosecuted: at any place 
where the continuing offense was continued, or 
supplemented, or where the combination was 
enlarged in scope or numbers. 


U. 8. v. Kissell and Harned, 218 U. S. 601, 
while not decisive on the question of venue, is 
illuminating in its discussion of a continuing 
conspiracy in restraint of trade, and it is not 
a far step from Justice Holmes’ holding that, 
in-a continuing conspiracy the time of making 
the initial illegal agreement is not to be taken 
as fixing the commencement of the running of 
the statute of limitations, to our conclusion 
that the place of making the initial illegal 
agreement is not necessarily to ge taken as the 
venue for the trial of a continuing conspiracy. 

A conspiracy to violate the Sherman Act, 
being unlawful when made, continues to be un- 
lawful as long as it is continued. ‘‘A con- 
spiracy thus continued is, in effect, renewed 
during each day of its continuance.’ U. S. v. 
Borden Co., 308 U. S. 188 (text 202). 


We have found no decision holding that posi- 
tive, or overt, acts are not required in an indict- 
ment charging a substantive offense under the 
Sherman Act. The decisions in Nash v, U. S. 
and U. 8S. v. Socony-Vacuum Oil Company, 
supra, hold that it is not necessary to allege 
an overt act in charging the offense of con- 
spiracy under the Act, but these decisions did 
not hold that it was unnecessary to allege facts 
showing continuation and venue in a case in 
which continuing conspiracies are involved and 
conflicting questions of venue are raised, and 
where it is sought to prove that defendants: 
in many states had joined such continuing con- 
spiracy after its inception. 


‘ 
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Notwithstanding the holding in Nash v. U. 8. 


‘and U. S. v. Socony-Vacuum Oil Company, 


supra, that it was not necessary to allege an 
overt act in order to state an offense in an 
indictment for a conspiracy to violate the Sher- 
man Act, nevertheless, the venue can be laid 
in any District in which an overt act was com- 
mitted. See U. S. v. Trenton Potteries, 273 
U. S. 392. It is.somewhat difficult to try to 
reconcile or distinguish these two lines of de- 
cisions. 


Undertaking to reason syllogistically, I adopt 
as the major premise in each syllogism accepted 
principles of pleading, namely: (1) Surplusage 
should be omitted from an indictment. (2) Fed- 
eral Courts being Courts of limited jurisdiction, 
the jurisdictional facts ‘must appear on the face 
of the pleadings. The case of Nash v. U. S., 
supra, is the-minor premise in the first syllogism, 
and the case of U. 8. v. Trenton Potteries, 
supra, is the minor premise in the second 
syllogism. The following interesting result is 
reached: 

Surplusage should be omitted from an indict- 
ment. 


(1) Allegation of an overt act is a surplusage 
(unnecessary). Nash v. U. S., supra, 

Therefore, allegation of an overt act should 
be omitted. 

But 


Jurisdictional facts must be made to affirma- 


- tively appear. 


(2} Overt acts establish jurisdiction. U. S. 


v. Trenton Potteries, supra. 
Therefore, an overt act must be pleaded. 
From these two syllogisms it would appear 
that the minor premise in the first syllogism 
that the allegation of an overt act is surplusage 
(unnecessary) is not universal in its application 


to all cases. We are fortified in this conclusion. 


by the holding in U. 8. v, Socony-Vacuum Oil 
Company, supra (text 252), wherein it was held 
that the trial Court would be without jurisdic- 


tion unless some act pursuant to the conspiracy , 


took place within the District. Since the Dis- 
trict Courts of the United States are Courts of 
limited jurisdiction, and since the jurisdictional 
facts must be made to appear, and since the 
Court would be without jurisdiction unless some 
acts in furtherance of the conspiracy took place 
within the District, it seems necessarily to fol- 
low that the indictment should allege an act, 
or acts, within the District in order to show 


‘that the Court has jurisdiction. In Moran v. 
U. 8., 264 F. 768, and Vernon v, U. 8. 146 F. 


121, it was held that under the Sixth Amend- 
ment to the Constitution the venue is as ma- 
terial as any other allegation in the indictment. 
By this reasoning we develop a third syllogism: 

Surplusage should be emitted from an indict- 
ment. 

Allegation of overt act to show venue is not 
always surplusage, 

Therefore, allegation of overt act should not 
always be omitted. 

It appears then that so far as charging the 
offense is concerned the allegation of an overt 
act is not necessary, but that it is necessary 
to allege an overt act where (1) a continuing 
conspiracy is to be proven, (2) the jurisdiction 
or venue is to be laid, (3) and the existence 
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of the conspiracy vel non is to be proven by 
acts and deeds from which the jury may find . 
the existence of the understanding or agree- 
ment. Certainly an indictment would be faulty 
which alleged that Jones, Smith, and Brown, 
living in New York, entered into a conspiracy 
in 1920 to violate the anti-trust law, and that 
Jenkins, Jones, Smith, and Brown, in Dallas, 
Texas, in 1942, continued as partners in such 
conspiracy, without alleging facts, as distin- 
guished from conclusions, showing; or tending 
to show, the continuation of the conspiracy in 
Dallas, Texas, by acts done in furtherance there- 
of in Dallas, of which Jenkins had participating 
knowledge. It is our view that while it is un- 
necessary to allege overt acts in order to de 
scribe the offense of conspiracy under the Act, 
nevertheless, it is necessary to allege overt acts 
to show the continuation of the conspiracy and 
jurisdiction and venue in Dallas. 


A prosecution for a conspiracy under the Sher- 
man Act could be maintained in any District 
where a continuing conspiracy was formed, con- 
tinued, or supplemented without doing violence 
to the Sixth Amendment. (U. 8. v. Kissell, 
et al., supra.) But the Federal Court is a 
Court of limited jurisdiction and the jurisdic- 


‘tional facts must be made to affirmatively 


appear. It is necessary, therefore, that the 
indictment allege facts from which it will af- 
firmatively appear that the District Court has 
jurisdiction and that the offense was committed 
within its jurisdiction, or else no predicate 
would be laid for the introduction of evidence 
to prove the jurisdiction, as was held necessary 
in U. S. v. Socony-Vacuum Oil Company, supra. 
The constitutional guarantee that the defendant 
shall be tried in the District where the offense 
was committed should not be lightly regarded. 
An indictment should clearly show compliance 
with its provisions. It is often difficult and 
expensive to obtain witnesses to testify at a 
point far removed from the scene of the offense. 
In the present case it appears that the dominant 
officers and officials of the defendant corpora- 
tion resided in the State of New York and only 
one defendant, who is connected with the corpo- 
rate defendants in an apparently minor capacity, 
resides in the State of Texas. According to the 
statement of the District Judge ‘‘some thirty 
or forty thousand exhibits are .impounded’”’ 
under some sort of a stipulation by counsel, and 
we, like the Court below, are inclined to in- 
quire, why is the venue sought to be fixed at 
Dallas, so far removed from the headquarters 
of the corporate defendants and the dominant 
corporate officials? 


In view of the Sixth Amendment and the 
foregoing circumstances, and in light of the 
conclusion herein expressed that it is necessary 
to allege facts in this case showing (a) a con- 
tinuing conspiracy, and (b) acts in furtherance 
thereof to lay the venue in the Northern Dis- 
trict of Texas, we shall carefully examine the 
allegations of the indictment in relation to 
venue and the continuation of conspiracy in that 
District. . 

We begin that study in the light of 
several well-recognized and established prin- 
ciples, namely, (1) that every fact necessary to 
an indictment must be directly and affirmatively 
alleged, and charges by implication, intendment, 
or conclusion are Insufficient; (2) the indictment 
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must be free from all ambiguity, and leave no 
doubt in the minds of the accused and of the 
Court of the exact offense intended to be 
charged, in order that the former may know 
what he is called upon to meet, and that upon 
plea of former acquittal or conviction the record 
may show with accuracy the exact* offense to 
which the plea relates; (3) the necessary ju- 
risdictional facts must be made affirmatively to 
_appear. 

Under Section 582, Title 18, U. S. C., a prose- 
cution must be brought within three years of 
commission of the offense, and even though the 
offense charged here is continuing it was neces- 
sary for the indictment to allege facts, or acts, 
showing continuation within three years, and it 
was also necessary to show that acts of con- 
tinuation occured in the Northern District of 
Texas within three years prior to the bringing 
of the indictment. 


It is also necessary that it be alleged that the 
acts of continuation in the Northern District of 
Texas were acts that were in furtherance of a 
conspiracy to restrain or to monopolize interstate 
commerce ‘within the purview of the Sherman 
Act. If such overt acts as were alleged were 
not alleged to be acts in furtherance of a con- 
spiracy. to restrain, or tend to restrain, trade 
or commerce, or to create, or tend to create, a 
monopoly in trade or commerce, between the 
states, the indictment would certainly be de- 
fective as to any defendants who had no parti- 
cipation in the hatching and whose membership 
is based upon evidence of acts committed sub- 
sequent to the formation of the conspiracy. 


The allegations of jurisdiction, venue, and 
continuation in the Northern District of Texas 
are: 


“The combination and conspiracy herein al- 
leged has been entered into and ‘carried out in 
part within the Northern District of Texas and 
within the Dallas Division thereof where the 
defendants, Great Atlantic and Pacific Tea Com- 


pany (of Arizona) and Atlantic Commission . 
Company, have offices and agents and transact " 


business... During the period of said combina- 
tion and conspiracy and within three years next 
preceding the presentation of this indictment, 
the defendants have performed within the 
Northern District of Texas and within the 

Dallas Division thereof many of the acts set 
* forth in paragraph 23 hereof. Particularly, the 
defendants have continuously since September 
1, 1939, and down to the present time, advertised 
food and food products, particularly meat, be- 
low cost and below the price charged for the 
same meat in other locations served by A. & P. 
retail stores, for the purpose and with the in- 
tent of injuring and destroying competition of 
independent concerns, meat dealers, and local 
chain stores.”’ 

The allegation that the combination and con- 
spiracy has been entered into and carried out 
in part within the Northern District of Texas, 
standing alone, is a legal conclusion, and unless 
it is predicated upon’ allegations of fact the 
allegation is without effect.. In recognition of 
“this principle the draftsman of the indictment 
undertook to set forth two or three facts: First, 
that Dallas is a place where the Great Atlantic 
& Pacific Tea Company of Arizona and the 
Atlantic Commission Company have officers and 
agents and transact business. That fact stand- 
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ing alone is certainly insufficient to place con- 
tinuation or venue in Dallas. The second factual 
reference—and it is only. a reference—is that 
the ‘‘defendants have performed within the 
Northern District of Texas, and within the 
Dallas Division thereof, many of the acts set 
forth in paragraph 23 hereof.’’ (Italics added.) 
This allegation is wholly insufficient because 
paragraph 23 alleges twenty-five or thirty acts, 
some of which, standing alone, have no rela- 
tion whatsoever to interstate commerce, and if 
this purports to be an allegation of fact it is 
so vague, indefinite, and uncertain that a de- 
fendant would not know how to prepare his 
defense or plead former jeopardy or acquittal 
under such an indictment, and should not be 
put to the burden of preparing to disprove, on 
the question of venue, all of them when it is 
alleged that only some of them occurred in 
Dallas. The third and only other allegation of 
fact as to venve and as to the continuity of the 
offense in the District is the allegation that ‘‘the 
defendants have continuously since September 
1, 1939, and down to the present time, adver- 
tised food and food products, particularly meat, 
below cost and below the price charged for the 
same meat in other locations served by A. & P. 
retail stores, for the purpose and with the in- 
tent of injuring and destroying competition of 
independent concerns, meat dealers, and local 
chain stores.’’ (Italics added.) The last state- 
ment purports to be partly one of fact and 
partly a legal conclusion predicated on the fact 
alléged, and merits consideration. The last 
statement presents the question: 


Was the act of advertising meat below cost 
and below the price charged in other localities 
served by A. & P. an act, ipso facto, in further- 
ance or continuation of the conspiracy to re- 
strain and monopolize interstate trade and 
commerce, and can the allegation, standing. 
alone, serve as the factual predicate for the 
legal conclusion that the conspiracy was en- 
tered into and carried out in part in the 
Northern District of Texas? 


Addressing our inquiry to this question, we 
note that it appears to have been definitely 
settled that the Act covers not only acts that 
restrain interstate trade but transactions which, 
when isolated, are local, but which tend to the 
“suppression. of competition in the interstate 
market so as to monopolize the supply, control 
its price, or discriminate between its would-be 
purchasers.’’ Apex Hosiery Company v. Leader, 
310 U.S. 469. ‘ 


The indictment, however, does not allege that 
the overt acts relied on to show continuation 
and jurisdiction and venue in the Northern Dis- 
trict of Texas were such transactions or prac- 
tices, nor that they were done with sufficient 
substantiality to have any effect in the suppres-- 
sion of competition or the monopolization of the 
interstate market or in the control of its prices 
or in the discrimination between its would-be 
purchasers. Stripped of its too vaguely asserted 
facts and its legal conclusions, it merely al-, 
leges that since September 1, 1939, and down, 
to the present, the defendants advertised in 
Dallas food and food products, particularly 
meat, below cost and below the price charged 
for the same food in other locations served by 
the A, & P. retail stores, All advertising is not 
necessarily fruitful. Can the Court say this 
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was? The indictment does not so allege. It 
does not allege that it sold food products lower 
in Dallas than it did elsewhere. It does not 
allege that it advertised. food for the purpose 
of injuriously affecting interstate trade or com- 
merce nor for the purpose of monopolizing in- 
terstate trade or commerce, unless general 
assertions and legal conclusions are to be given 
precedence over factual particularizations. It 
alleges it was done for the purpose of injuring 
and destroying the competition of independent 
concerns, meat dealers, and local chain stores. 
It does not allege that the particular act of 
advertising food below cost either suppressed 
competition in the interstate market or monopo- 
lized the supply or controlled-the price or that 
it discriminated between would-be purchasers, 
or that it was intended so to do, or that it was 
in furtherance of the conspiracy. A conclusion 
that such a result followed is not to be implied. 


It is true that in Paragraph 22 of the indict- 
ment there is the allegation that the defendants, 
well knowing the facts, willfully and unlaw- 
fully formed and carried out in the Northern 
District of Texas a wrongful and unlawful con- 
spiracy to unduly, unreasonably, and directly 
restrain interstate trade and commerce, and 
that in Paragraph 25 of the indictment it is 
alleged that the effect of the combination and 
conspiracy was to directly, substantially, and 
unreasonably restrain a large part of the trade 
and commerce in food and food products in 
interstate commerce, and to injure and destroy 
food manufacturers, processors, canners, whole- 
salers, and independent retail food dealers. But 
these are general allegations and legal conclu- 
sions, which, in view of the fact that an overt 
act is not necessary to be alleged in order to 
charge an offense, might be sufficient for every 
purpose except that of showing jurisdiction and 
venue. The constitutional right of the de- 
fendant to be tried in the district where the 
offense is committed, and the limited jurisdic- 
tion of the Federal Court, require particulariza- 
tion, as distinguished from generalization, of 
the allegation of the facts upon which juris- 
diction is to be shown. 

Furthermore; it is the universal rule that 
general allegations must give way to particular 
allegations, and particularization will always 
control over generalization. 

Therefore, the allegations as to jurisdiction 
and venue in Paragraph 26 of the indictment 
cannot be added by the general allegations in 
Paragraphs 22, 23, 24, and 25, since particular 
facts or acts upon which jurisdiction is: predi- 
cated must be alleged and it must be alleged 
‘that such acts or facts were in furtherance of 
or in continuation of the conspiracy. The drafts- 
man of the indictment recognized this fact and 
undertook to particularize certain acts, but he 
did not allege that the acts committed were 
in furtherance or continuation of the conspiracy, 
and since the particular takes precedence over 
the general, and since the general allegations and 
legal conclusions in other parts of the indict- 
ment have no factual basis for the laying of 
venue in Dallas, and since the factual basis 
relied upon to lay venue in Dallas is not 
alleged to have been in furtherance of the 
conspiracy, the Court below was without juris- 
diction. 


‘ 


It is recognized that an overt act need not 
be an illegal act in order to make the informed 
actor a party to a conspiracy, but it is neces- 
sary to allege that the performer knowingly 
committed the act with:the intent or purpose 
of furthering the conspiracy. 

The charging part of the indictment as to 
venue and jurisdiction alleges that meat was 
advertised below cost, etc., “‘for the purpose 
and with the intent of injuring and destroying 
competition of independent concerns, meat 
dealers, and local chain stores’, This allega- 
tion of intent and purpose is sufficient to allege 
an overt act in furtherance of a conspiracy to 
engage in a local price war, but it is insufficient 
to allege informed participation by any one in 
an interstate price war, or conspiracy to restrain 
or monopolize interstate trade. 

In Socony-Vacuum Oil Company v. U. S., 
supra, note 59, page 224, it was said: 

“Under this indictment proof that prices in 
the mid-western area were raised as a result 
of the activities of the combination was essen- 
tial, since sales of gasoline by respondents at 
the increased prices in that area were necessary 
in order to establish jurisdiction in the Western 
District of Wisconsin.”’ 

Again, on page 252, the Court further said: 

“Conspiracies under the Sherman Act are on 
the ‘common law footing’: they are not de- 
pendent on the ‘doing of any act other than 
the act of conspiring’ as a condition of liability. 
Nash v. United States, supra, at P. 378. But 
since there was no evidence that the conspiracy _ 
was formed within the Western district of Wis- 
consin, the trial court was without jurisdiction 
unless some act pursuant to the conspiracy took 
Place there.’’ 


Apparently no demurrer was interposed to 
the indictment in the Socony case, but,.if one 
lad been directed to the allegations of venue 
and jurisdiction it would have been without 
merit. 


The allegations as to jurisdiction and venue 
in the Socony case were that most of the major 
oil company defendants had sold large quanti- 
ties of gasoline in tank car lots to jobbers in’ 
that district (Western District of Wisconsin) 
at ‘‘artificially raised and fixed and non-competi- 
tive prices’; that they had solicited and taken 
contracts and orders for gasoline in that dis- 
trict; and that they had required dealers and 
consumers therein “‘to pay artificially increased 
prices for gasoline’, “pursuant to the con- 
spiracy’’. , 

In the instant case it is not alleged that the 
meat was advertised below cost ‘‘pursuant to 
the conspiracy’’, or in furtherance of the con- 
spiracy, and for aught it appears there was a 
local price war or a local or secondary con- 
spiracy to injure competition in Dallas without 
reference to interstate trade and commerce. The 
indictment in the present case may be sufficient 
to charge-a conspiracy to wage a destructive 
local price war in Dallas, but it was insufficient 
to charge that it was done pursuant to the main - 
conspiracy or in furtherance thereof. No in- 
tendments can aid an indictment—all are against 
it—particularly when a constitutional right or 
jurisdiction question is involved. The offense 
was not committed in Dallas, so as to confer 
jurisdiction on the lower Court unless an overt 
act in pursuance, and continuance, of the main 
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conspiracy was committed there. The selling 
by a clerk of a piece of meat below cost, or 
the engaging in a local price war in the Dallas 
Division, standing alone, would not be sufficient, 
in the face of the Sixth Amendment, to confer 
jurisdiction in the Dallas Division. ‘‘Unless 
some act pursuant to the conspiracy took place 
there’’ the indictment cannot be sustained. 


The Sherman Act did not prevent a local price 
war, of which the consumer got the benefit. 
The Sherman Act does not prevent the A. & P. 
from selling meat cheaper in Dallas than it 
does in Brownville. The allegation of fact in 
said statement that the A. & P. advertised food 
products below cost and below the price charged 
for the same meat in other locations served by 
A. & P. retail stores is an allegation of fact 
which might be a violation of some unfair trade 
practice act, but since it results in cheaper meat 
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to the consumer and since it is not alleged to 
be other than a local price war, the allegation 
would be insufficient to show jurisdiction in the 
absence of an allegation that said advertise- 
ments were intended to further a conspiracy to 
create a monopoly in a part of the interstate 
food trade, or to destroy competition in inter- 
state commerce and trade. : 

Since it does not affirmatively appear that 
overt tacts were committed in Dallas in fur- 
therance or continuation of the conspiracy, I 
am of the view that there was a failure to 
comply with the Sixth Amendment, and I dis- 
sent from the contrary holding of the majority. 

I concur in the view of the majority that no 
case is stated against Business Organization, 
Ine., and Carl Byoir for the reasons stated in 
the majority opinion and for the further reason 
that the lower Court was without jurisdiction. 


~ 


[1 56,288] United States v. Armour and Company, Wilson & Co., Inc., Floyd M. 
Sherwood, Thomas J. Dee, David Gardner, Wilfred W. Martin, and Frank V. Ruge. 


In the United States Circuit Court of Appeals for the Tenth Circuit® No. 2706—May 


Term, 1943. July 23, 1943. 


Appeal from the United States District Court for the Western District of- Oklahoma. 


In determining the sufficiency of an indictment under the anti-trust laws, the Court 
does not view its separate parts, but looks at it as a whole. 


In an indictment under the anti-trust laws any words which fairly import a con- 
certed action or a conniving together to restrain trade are sufficient to charge a conspiracy. 
It is not necessary that the indictment use the word, “agreed” or “agreement.” 


For appellant: 


Holmes Baldridge (Robert C. Barnard, Sp. Asst. to the Atty. Gen., 


Tom C. Clark, Asst. Atty. Gen. and Charles E, Dierker, U. S. Attorney, were with him 


on the brief).. 


For appellees: Frank G. Anderson and David I. Johnston (Charles J. Faulkner, Irs 
John Potts Barnes, Robert M. Rainey, Streeter B. Flynn and A. K. Gembick were with 


them on the brief). 


Before Puitiies,.HuxMAN and Mourran, Circuit Judges. 


Opinion rendered by Huxman, Circuit Judge. 


[Question on Appeal] 


The only question presented by this ap- 
peal is whether the indictment’ is sufficient 


to state an offense in violation of Section 1 
of the Shermian Anti-Trust Act, 15 U: S. 


1The paragraphs.necessary to consider are 17, 
18 and 19. They are as follows: 

“17, During a period of approximately ten 
years immediately preceding the date of the re- 
turn of this indictment, the defendants and 
other persons to the Grand Jurors unknown 
have engaged knowingly and continuously in a’ 
conspiracy to fix prices for the sale in the Okla- 
homa City livestock market of hogs shipped 
from poinfs in Oklahoma and other states to 
the said market for sale therein, which con- 
spiracy has been in restraint of the interstate 
trade. and commerce described in ‘this indict- 
ment and in violation of Section i of the Act 
of Congress of July 2, 1890, as amended: 
(U. S. C:, Title 15, Section 1), commonly known 
as the Sherman Act. . 

“18. It has been a part of the aforesaid con- 
spiracy that the defendants Armour and Wilson 
purchase equal-number of*hogs each year and 
each month in the aforesaid livestock market ;- 
thatthe defendants Armour and Wilson, from 
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time to. time, purchase particular shipments of 
hogs received at. the aforesaid market, divide 
the number ‘of hogs in each of such shipments 
equally between themselves, and pay identical 
prices for the hogs in the shipments so di- 
vided; that the defendants Armour and Wilson 
regulate their Saturday buying of hogs in the 
aforesaid market on a reciprocal basis, the one 
refraining from Saturday purchases when the 
other enters the market on that day; that the 
defendants Armour and Wilson purchase hogs 
in the Oklahoma City livestock market at a fixed 
differential below hog prices in the livestock 
market at Kansas City, Missouri; that the de 
fendants Armour and Wilson purchase garbage- 
fed hogs in the Oklahoma City livestock market 
at a.fixed discount; and that the defendants 
Armour and Wilson threaten to cease purchasing 
hogs from commission firms selling to other 
buyers of hogs in the Oklahoma City livestock 
market and in other ways obstruct and impede 
the lawful buying and selling liberties of such 
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C. A. $1.2. We note that the indictment was 
returned October 17, 1941, that the demur-. 
rers were not filed until March 12, 1942, 
that the opinion was not handed down un- 
til January 27, 1943, and that the order 
sustaining the demurrers was not entered 
until February 4, 1943. The record does 
not reveal the reason for this inordinate 
delay in disposing of a pending criminal: 
charge. : 

At the outset it may be sajd that the in- 
-dictment is not a model for clarity, nor one 
to be commended as an example of good 
pleading. But that is not. what we are de- 
ciding. We inquire only to ascertain 


whether the indictment charges an offense’ 


with sufficient clarity to enable the defend- 


ants to properly prepare their defense, and | 


with sufficient certainty and definiteness that 
the results of the trial would be an effective 
bar to a future proceeding on account of 
the same transactions. 


[Indictment Judged as a Whole] 


In determining the sufficiency of the in- 
dictment, we look to its four corners and 
not to paragraph 17 alone, as appellees 
would have us do. United States v. King, 
229 F. 275; United States v. American Medt- 
cal Ass'n, 110 F. 2d 703; Ex Parte Pierce, 
155 F. 663. Paragraphs 18 and,19 are as 
much a part of the indictment as paragraph 
17, and if the three read together state an 
offense with such’ particularity as is re- 
quired by law, then the indictment is good. 
“The character and effect of a conspiracy 
is not to be judged by dismembering it and 
viewing its separate parts, but only by look- 
ing at it as a whole.” United States v. Pat- 
ten, 226 U. S. 525, 544. 


[Conspiracy Sufficiently ‘Charged] 


The main attack levied at the indictment 
is that, (1) it is too vague, indefinite and 
uncertain, and (2) that no facts are alleged 
from which it can be determined that there 
was an unlawful agreement. In short, ap- 
pellees contend that it is not sufficient to 


allege that certain parties conspired to re- 


strain trade by fixing prices. Their posi- 
tion seems to be that an indictment must 
allege that the parties “agreed” to restrain 
trade by the means alleged, and that an 
indictment that does not contain the word 
“agree” or “agreement” is fatally defective. 
We attach no such magic to the word 
“agreed” or “agreement.” Of course, a. 
conspiracy is the result of an unlawful 


comimission firms and of buyers of hogs in the 
aforesaid market other than Armour and Wilson. 

“19, During the period of time covered by this 
indictment and for the purpose of forming and 
effectuating the aforesaid conspiracy, the de- 
fendants by agreement and concerted action, 
have done the things which, as hereinbefore 
alleged, they eonspired to do, and more par- 


agreement and without an agreement to 
restrain trade there can be no conspiracy, 
and an indictment which fails to charge 
such an agreement is fatallv defective, But 
the words “agreed” or “agreement” are not 
without synonyms, and any words which 
fairly import a concerted action or a con- 
niving together to restrain trade are suffi- 
cient to charge a conspiracy. : 

In’ Wright v. United States, 108 F. 805, 
810, it was said that: 


“To charge that the three defendants (naming 
them) ‘did conspire’ means that they agreed to- 
gether or.among themselves. While other verbs 
may be used, the verb ‘conspire’ is certainly the 
most appropriate to charge a conspiracy ... 

“The omission of words that would add 
nothing to the meaning of an indictment seems 
so clearly a defect of form only that the appli- 
cation of this statute is apparent.’”’ 


In United States v. White, 171 F. 775, 776, 
the court said: 


“To allege that the defendants conspired is, 
at least, to allege that they agreed to do the 
matters which are set forth as the substance 
of their conspiracy. I do not mean to say that 
the mere fact that a conspiracy is alleged is 
sufficient to show that the conspiracy was un- 
lawful, but that. taken at its lowest terms to 
allege a conspiracy is to allege an agreement.”’ 


In Umited States v. Wupperman, 215 F. 
135, 136, the court said: 


“The crime of ‘conspiracy’ is_ sufficiently 
charged if it be stated that two or more per- 
sons, naming them, conspired (that is, agreed 
together) to commit some offense against the 
United States .. .” 


In the recent case of United States v. St. 
Joseph Stockyards, 44 F. Supp. 31, Judge 
Otis held that an indictment which charged 
a “conspiracy to fix prices for sale on live- 
stock market of hogs in restraint of inter- 
state commerce under agreement that a 
defendant would purchase hogs each Satur-. 
day at prices paid on preceding Friday was 
not demurrable as failing to charge a crime 
under Sherman Anti-Trust Act.” 

If to conspire is to agree, and to allege 
that parties conspired is to allege that they 
agreed, then to allege that they entered into. 
a conspiracy is to allege that they entered 
into an agreement. 


[Paragraphs Considered Together] 


The fair and reasonable import of the 
language of paragraph 17 is to charge that 
the defendants continuously, for a period of 
ten years, knowingly engaged in a conspiracy 


ticularly have done, among others, the following. 
acts and things:’’ 


2 ‘Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several states, 
‘or with foreign nations, is hereby declared to 


be illegal . . .” 
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(that is, in an agreement or undertaking). 
to fix prices of hogs in the Oklahoma 
City market in restraint of trade, in vio- 
lation of Section 1 of the Act. Standing 
alone, paragraph 17 would be insufficient 
to charge.the offense with .the © definite- 
ness and clarity required by law. But we 
may not ignore other allegations of the in- 
dictment simply because they were not 
made a part of the same paragraph. Para- 
graphs 18 and 19 set out in detail the ele-: 
ments of the unlawful agreement. When 
these, as well as succeeding paragraphs of 
the indictment, are considered together with 
paragraph 17, there can be no doubt as to 
the specific charges levied against the de- 
fendants. 


[Individual Defendants Sufficiently 
Charged] 


It. is further urged that the indictment 
failed to charge the individual defendants 
with the commission of any offense. The 
trial court did not specifically pass upon 
this point. In our opinion the contention is 
without merit. A detailed discussion of the 
reasons that lead to this conclusion would 
serve no useful purpose and would only 
unnecessarily encumber legal publications. 


Reversed and Remanded, with directions 
to reinstate the indictment and proceed to 
a trial of the issues. 


[Concurring Opinion] S 


Phillips, Circuit Judge, concurring: The gist 
of the offense defined in 15 U. S. C. A. §1 is 
the unlawful conspiracy. It is not necessary 
that any act be done to effect the object of the 
conspiracy, The act of conspiring to restrain 
trade or commerce without more is made -.an 
offense, The offensive agreement or conspiracy 
alone, whether or not followed by efforts to 
carry it into effect, is a violation of the statute. 


It must follow that the language of the stat- 


ute ‘engage in any . . . conspiracy’’ means to 
enter into a conspiracy, not to take part in 
carrying out a conspiracy. *The word conspiracy 
has a well-defined meaning. It is a combination 
of two or more persons to accomplish, by con- 
certed action, some criminal or unlawful act 
or to accomplish, by criminal-or unlawful means, 


“some act not in itself criminal or unlawful. 


It is constituted by an agreement but it is the 
continuing result of the agreement and not the 
agreement itself.2 As used in 15 U. S. C. A. 
§ 1, it is a combination of two or more persons 


‘to accomplish, by concerted action, restraint of 


trade or commerce among the several] states or 
with foreign nations, So when the indictment 
alleged that the defendants engaged in a con- 
spiracy to fix prices, on the. Oklahoma City 
livestock market, of hogs shipped from points 
in Oklahoma and other states to such market 
for sale therein, it charged that they entered 
into an unlawful agreement or combination to 
accomplish, by concerted action, restraint of 
interstate commerce. 

Paragraph 18 alleged the means by which the 
unlawful purpose was to be accomplished and 
supplied the particulars of the unlawful agree- 
ment. E : 

I agree that the indictment is not well-drawn, 
{that the allegations thereof are not as clear and 
specific as they should be, and that many alle- 
gations are by way of recital rather than direct 
and positive averments. While it should not be 
regarded as a model, nevertheless, I am inclined 
to agree that it states an offense with requisite 
directness, clarity, and particularity. It seems 
to me that there can be little doubt that the 
defendants are apprised that they are charged 
with entering into a conspiracy to restrain trade 
in interstate commerce in hogs at the Okla- 
homa City market by fixing the price thereof 
through concerted action and the means set forth 
in paragraph 18 and that they are sufficiently 
apprised of the charge to enable them to prepare 
and present their defense thereto. 

Paragraph 19 alleged certain overt acts done 
in furtherance of the object of the conspiracy. 
Overt acts are not an esgential element of the 
ps They become important only in fixing 
venue. ; . 2 


a a a A 


1 Nash v. United States, 229 U. S. 373, 378; 
United States v. Trenton Potteries Co., 273 U.S. 
392, 402; United States v. Socony-Vacuum Oil 
Co., 310 U. S. 190, 225. 


1 56,288 


* United States v, Kissel, 218 U. S. 601, 608; 
Marino v. United States, 9 Cir., 91 F. 2d 691, 694. 
3 See United States v. Trenton Potteries Co., 


273 U. S. 392, 402, 403; Hyde v. United States, 
225 U, S. 347, 365, 366. 
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[56,289] Washington Brewers Institute, et al., v. United States. 


In the United States Circuit Court of Appeals for the Ninth Circui 
ember owner ; ppeals for the Ninth Circuit. No. 10,303. 


Upon appeal from the District Court of the United States for the Western District 
of Washington, Northern Division. 


Whenever the broad theory of the Sherman Act—that trade should be free of artificial 
restraints—conflicts with the policy of state liquor-control legislation, the Sherman Act 
must give way. Where invocation of the Sherman Act tends to hamper or interfere with 
the enforcement of state laws regulatory of the transportation or importation of intoxi- 
cants, the Act is unenforceable. However, a judgment imposing fines on brewing concerns 
charged with a combination. to fix prices in violation of the anti-trust.laws is affirmed, as 
there is nothing in state law or regulation to sanction combinations of that sort. 


For appellants’ other than Regal Amber, William P. Baker, Acme Breweries and! 
Karl F. Schuster: Lenihan & Ivers, Seattle, Washington. For appellants Olympia Brew- 
ing, P. G. Schmidt, and A. D. Schmidt: E. L. Skeel and Harry Henke, Jr., Seattle, Wash.’ 
For appellants Columbia Breweries, East Idaho Brewing Co., J. F. Lanser, H. P. Lawton. 
and E-: Louis Powell: Bogle, Bogle & Gates, Cassius E. Gates, and Ray Dumett, Seattle,. 
Wash. For appellant California State Brewers Inst. and James G. Hamilton: Brobeck,: 
Phleger and Harrison. and Moses Lasky, and Emil Hoerschner, San Francisco, Cal. For 
appellants Seattle Brewing, Spokane Brewery, W. H. Mackie, R. Besse, E. G. Sick and. 


G. W. Allen: Chadwick, Chadwick & Mills, and Stephen F. Chadwick, Seattle, Wash. For 
appellants Bohemian Breweries and E. F. Theis: James A. Brown, Spokane, Wash. 
For appellants Idaho Brewers and S. T. Collins: C. Stanley Skiles, Boise, Idaho. For 
appellant Overland Beverage Co.: Edwin Show, Boise, Idaho. For appellants Becker- 
Products Co., Gus L. Becker and C. C. Wilcox: J. A. Howell, Ogden, Utah. For Brewers 
Inst. of Oregon, G. F. Paulsen, Interstate Brewing Co., and G. V. Uhr: John M. Pipes, 
Portland, Ore. For appellants Pacific Brewing and J. E. Knapp: Pillsbury, Madison & 
Sutro, San Francisco, Cal. For appellants Regal Amber Brewing and W. P. Baker: R. M. 
J. Armstrong and Albert L. Campodonico, San Francisco, Cal. For appellants Acme 
Breweries and Karl F. Schuster: Norman. A. Eisner, San Francisco, Cal.. 


For appellee: Tom C. Clark, Asst. Atty. Gen., Washington, D. C.; Charles S. Burdell, 
Spec. Asst. to Atty. Gen.; J. Charles Dennis, U. S. Atty.; John S. Harlow; Robert Mc- 
Fadden and Allan Trumbull, Spec. Attys., Dept. Just., Seattle, Wash. — 


Before: GARRECHT, HANEY, and HEALY, eae Judges. 


_ [Facts of Case] 
Heaty, Circuit Judge: Appellants are (a) 


twenty brewing. concerns engaged in the 


manufacture, distribution, and sale of beer; 
(b) four statewide “institutes” formed by 


these brewing companies; and (c) thirty- 
two individual officers thereof. They were 
jointly indicted on charges of violating §§ 1- 


and 3 of the Sherman Act, USCA §§1 and 
3.. They demurred to the indictment and the 
demurrers were overruled. Pleas of nolo 
contendere were thereupon entered and there 
followed a judgment imposing fines. On 
appeal it is claimed that the court commit- 
ted error in overruling the demurrers. 


The commerce described in the indict-. 


ment comprises the sale and shipment of 


eer by the defendant breweries, located 
within the states of Washington, Oregon,. 


Idaho, and California, to importers and dis- 


tributors operating in the same area and in. 


-the Territory of Alaska. The defendants 


2re charged with engaging in a combination 
and conspiracy to raise, fix, stabilize and 
maintain uniform, artificial, and noncom- 
petitive prices for beer, with making sales 
pursuant to such combination, and with 
coercing wholesalers and retailers into ad- 


-hering to the prices and terms so agreed. 


upon. Jt is charged that they granted only 
such refunds and allowances for bottles and 
containers as were fixed in concert. There 
are extensive allegations as to the means 
used to effectuate the conspiracy, but these 
need not be noticed in detail. 
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[Arguments for Reversal] 


While most of the parties appealing have 
joined in a single brief, several have filed 
separate briefs. The arguments for reversal 
proceed largely upon variations of the same 
theme, namely, that since the adoption of 
the Twenty-First Amendment’ the Federal 
Government has no jurisdiction over com- 
merce among the states in intoxicants, or, 
at least, the Federal Government is with- 
out authority to legislate in that field when 
any state or territory has occupied the field 
by appropriate legislative action. Some of 
the appellants do not urge the first proposi- 
tion but rely only on variations of the 
second, arguing that where states have 
regulated the importation of intoxicants, 
that commodity must, as a matter of law, 
be treated as an article in intrastate com- 
merce. 


[Sale of Liquor a State Monopoly] 


In three of the states concerned, namely, 
Washington, Oregon, and Idaho, the sale 
of distilled liquor is a state monopoly, and 
highly restrictive systems in respect of the 
traffic in beer have been adopted.” Califor- 
nia has no state dispensary system but has 
undertaken extensively to regulate the 
traffic in intoxicants, including beer.* As 
regards malt liquor a common charactéristic 
of the legislation is the separation of manu- 


facturing and wholesaling from the retail 


traffic, plus prohibition of the means of re- 
tail control. Manufacturers, importers, and 
wholesalers are required to obtain licenses, 
the extension of credit to retailers is for- 
bidden or regulated, and advertising greatly 
restricted. In the three northwest states 
liquor control boards with extensive regula- 
tory authority were set up after the adop- 
tion of the Amendment. In California the 
State Board of Equalization is impowered 
under the provisions of various statutes to 
make rules in respect of the, traffic. Zones 
have been-defined and established by these 
bodies, and the importer, wholesaler, and 


manufacturer are required by statute or 
regulation publicly to post beer prices for’ 
each zone, together with the amount of, 


allowances for the return of empty contain- 
ers, The posted prices, while they remain 
in effect, may not be departed from, and 


1 “Section 1: The eighteenth article of amend-_ 


ment to the Constitution of the United States 
is hereby repealed. 


“Section 2. The transportation or importation. 


into any State, Territory, or possession of the 
United States for delivery or use therein of 
intoxicating liquors, in violation of the laws 
thereof, is hereby prohibited, 


* Washington State Liquor Act, Rem. Rev. 
Stat. of Wash. § 7306-1 to § 7306-97a; Oregon 
Liquor Control Act, Ore, Comp. Laws, § 24-101 
to § 24-514; Idaho Liquor Act, Idaho Laws. 1939, 
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‘may not be changed within a period of days 
from the time of new postings. Prices in- 


_volving quantity discounts are prohibited, 


and agreements, or memoranda thereof, be- 
tween the brewer on the one hand and the 
importer or wholesaler on the other are 
required to be publicly filed. There are 
strict regulations governing the repurchase © 
of distress beer. 


[Unlimited Power of States] 


1. The decisions of the Supreme Court 
since the adoption of the ‘Twenty-First 
Amendment recognize the: practically un- 
limited power of the states to regulate or 


_prohibit the imfortation of alcoholic bever- 
‘ages, irrespective either of the commerce 


or the equal protection clause of the Consti- 


‘tution. In the Young’s Market case a fee 


exacted of importers of beer was held with- 
in state competence notwithstanding the 
imposition would have been void as a direct 
burden on commerce in the absence of the 


Amendment. In Mahoney v. Joseph Triner 


Corp. it was urged that a local statute re- 
quiring registration in the patent office of 
brands of liquors as a condition precedent 
to their importation was violative of the 
equal protection clause, where no similar 
registration was required of brands locally 
produced. The court.was of opinion, how- 
ever, that the equal protection clause is not 
now applicable to imported intoxicants. The 
remaining decisions cited adhere to or logi- 


. cally extend this doctrine. In short,-since 


the adoption of the Amendment the states 
are free to enact any laws concerning the. 


‘trarisportation or importation of alcoholic 


beverages which they deem appropriate, un- 
fettered by the power delegated to the 
Federal Government to regulate commerce 
among the states and with foreign nations. 
~~ [National Government Not Deprived of 
Authority to Legislate} 


But we think the Amendment does not 
deprive the national government of all au- 
thority to legislate in respect of interstate 


‘commerce in intoxicants.’ There is nothing 
in the verbiage of the provision and little 


in its legislative history to support so broad 


p. 465, c. 222, and p. 584, ¢c. 242, as amended in 


Idaho Laws, 1941, p. 20. ¢c. 10, 
8 California Alcoholic Beverage Control Act 
Calif. Gen. Laws No. 3796. ' 


4 State Board of Equalization v. Young’s Mar- 
ket, 299 U. S. 59; Mahoney v. Joseph Triner 
Corp., 304 U. S. 401; Indianapolis Brewing Co. 
v. Liquor Control Commission, 305 U. S. 3%3° 
Joseph 8S. Finch & Co. v. McKittrick, 305 U. S. 
395; Ziffrin; Inc. v. Reeves, 808 U. S, 132. 

_.° Cf. Adams Express Co. v. Kentucky, 238 U. S. 
190. : . 
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a view. That Congress construed the 
Amendment more narrowly is evidenced by 
its prompt passage of the Federal. Alcohol 


Administration Act, August 29, 1935, .49- 


Stat. 977, 27 USCA § 201 et seg. The purpose 
of that Act, as stated in § 3, was “effectively 
to regulate interstate and foreign commerce 
in distilled spirits, wine, and malt beverages, 
to enforce the twenty-first amendment, 
and to protect the revenues and enforce the 


postal laws in respect to distilled spirits, 


In Jameson & Co. v. Morgenthau, 307 U. S. 
171, the Federal Alcohol Administration 
Act was attacked upon the ground that the 
Amendment gives to the states complete 
and exclusive control over commerce - in 
intoxicants, unlimited by the commerce 
clause; hence that Congress no longer has 
authority to control the importation of these 
The case had- been heard 
below by a court of three judges under § 3 
of the Act of August 24, 1937. The Supreme 
Court thought that Act inapplicable unless 
the questions raised as to the constitutional 
validity of an act of Congress are substan- 
tial. It summarily disposed of the case and 
of the jurisdiction of the three-judge court 
by stating that the contention of the com- 
plainant was without substance. The con- 


‘tinuing applicability of the commerce clause 


to interstate trafhc in intoxicants has like- 
wise been affirmed in several of the circuits.’ 


2. Originally, the regulation or suppres- 
sion of the liquor traffic was a matter solely 
of local concern, except insofar as the au- 
thority of the states was circumscribed by 
the commerce clause.’ To remedy the diffi- 
culties experienced by the states in the 
latter respect Congress in 1890 passed the 
Wilson Original packages Act® and in 1913 
the Webb-Kenyon Act.” Then followed the 
ill-starred experiment in national prohibi- 
tion through constitutional amendment. in 


1933 the original status was restored, and 
in effect the constitutional restriction upon 


‘the power of the states was deleted by 


adoption of the Twenty-First Amendment. 
Clear and explicit as is its language, that 
Amendment hardly admits of construction. 
While it does not in terms transfer power 
to the states it does free them from a previ- 
ous constitutional restraint. As a matter of 
fundamental national law, the Amendment 
prohibits the transportation or importation 


‘of intoxicants into any state or territory for, 


‘ 


6 Cf. also the Collier Act (1935), 49 Stat. 877; 
Liquor Enforcement Act of 1936, 49 Stat. 1928; 
Securities Act of 1933, 48 Stat. 74; Federal 
Trade Commission Act, 49 Stat. 1527, 15 USCA 
§ 41, 


1 Arrow Distilleries, Inc. v. Alexander, 7 Cir., 
109 F. 2d 397; Hayes v, United States, 10 Cir., 
112 F. 2d 417; United States v. Colorado Whole- 


delivery or use therein in violation of the 


laws thereof. Interstate commerce in liquor, 


not in violation of state laws, was left, as 
before, a matter of national concern. 


[Sherman Act Unenforceable If Interfering 
With State Liquor Laws] 


The Sherman Act was enacted under 
authority of the commerce clause and is 
necessarily of no greater dignity than that 
clause. The evils at which it is aimed differ 
from the abuses attempted to be corrected 
by the state laws here in question. The one 
seeks to stamp out private monopoly and to 
interdict combinations in restraint of trade, 
the others to correct abuses inherent in the 
liquor traffic. But modern legislation having 
the latter purpose tends toward the aboli- 
tion of many competitive practices found 


‘by experience to be productive of evils. 


Thus the broad theory of the Sherman Act 
—that'trade should be free of artificial re- 
straints—is in many respects incompatible 
with the policy of state liquor-control legis- 
lation; and wherever such conflicts exist the 
Sherman Act must give way, just as the 
commerce’ clause itself gives way in identi- 
cal circumstances. Where invocation of 
that Act tends to hamper or interfere with 
the enforcement of state laws regulatory 
of the transportation or importation of in- 
toxicants, the Act is unenforceable. By the 
terms of its own fundamental law the na- 
tional government has disabled itself from 
prosecuting as an offense that which a state 
has commanded or implicitly encouraged as 


.a means of controlling the traffic in intoxi- 
. cants within its borders. 


[No Sanction of Price Fixing in State Laws] ° 


But we should be slow to assume that 
these states have undertaken to sanction 
combinations among producers having as 
their purpose the fixing of uniform and 
artificial beer prices, and appellants do not 
afirm that. Indeed, as certain of appellants 
themselves point out, the states have laws 
forbidding restraints of trade or the fixing 
or maintaining of artificial and noncom- 
petitive prices for commodities generally, 


‘which laws are applicable to beer as well as 


sale.Wine & Liquor Dealers Ass’n, Inc., 47 F. 
Supp. 160; Schlitz Brewing Co. v. Johnson, 6 
Cir., 123 F, 2d 1016. 


§ Cf. The License Cases, 46 U. S. 504; Bowman. 
v. Railway Company, 125 U. S. 465; Leisy v.. 
Hardin, 135 U. S.°100. 

26 Stat! 313° 


2 37 Stat, 699. 
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to other commodities." The state. laws 
regulatory of the traffic in malt liquors are 
directed toward individual conduct. Obedi- 
-ence to them is not rendered difficult or 
impracticable by the enforcement of a fed- 
eral statute declaring price-fixing combina- 
tions unlawful. In arriving at prices to be 
charged for their commodity brewers are 
not required by the states to act otherwise 
@than as free agents, nor are they expected 
to confederate together with the design of 
suppressing legitimate competition in re- 
spect either of quality or of price. We re- 
gard it as significant that no state has 
appeared in this case as a friend of the 
court to protest the enforcement of the 
Sherman Act—a procedure which one 
would expect the states to follow if this 


prosecution were looked upon as inimical © 


to their systems of control. 


3. It is said with some truth that the in- 
dictment charges appellants with conspiring 
to influence the formulation of state policy 
* and with combining to police the enforce-. 


(a) California: Cartwright Anti-Trust Act, 
Calif. Gen. Laws, No. 8702, now §§ 16700 to 
16758, Cal. Bus. & P. Code, prohibits illegal 
trusts and combinations. The Unfair Practices 
Act, Calif. Gen. Laws No. 8781 and the Fair. 
Trade Act, Calif. Gen, Laws, No. 8782, now 
§§ 16900 to 16905 of Cal. Bus. & P. Code, 
prohibit sale of commodities below certain 
prices. - : : 

(b) Idaho: Idaho Constitution Art. IT, § 18; 
Idaho Code, §§ 17-4013, and 47-101 to 47-117. 

(c) Oregon: 


43-405). 


(d) Washington: Monopolies, 
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Anti-Price Discrimination Act 
(Ore. Comp. Laws, §§ 43-101 to 43-111); State 
Fair Trade Act (Ore. Comp. Laws, §§ 43-401 to 


trusts and 
price-fixing agreements are forbidden by Article 
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ment of state laws. Certainly if this were 
all they were accused of it would not be’ 
enough; for in light of the Twenty-First 
Amendment conduct of that sort would not: 
constitute a federal offense, notwithstanding 
it might otherwise be indictable as an un- 
lawful conspiracy under the Sherman Act. 
We know of no reason why brewers, like 
other people, may not jointly advocate state 
legislation thought bv them to’be desirable. 
nor why they may not, singly or in concert, 
aid the authorities in the policing of any 
legislation which it is within the compe- 
tency of the states to adopt. 

But,. as has been seen, appellants are 
charged with combining to fix and with the 
concerted fixing of prices; and by their 
pleas they admit the charge. We find noth- 
ing in state law or regulation to sanction 


‘combinations of that sort. 


Affirmed. 


Haney, C. J., did not participate in the 
consideration or decision of this; case. 


XII, § 22 of the Washington Constitution. Non- 
profit corporations forfeit their charters for 
attempting to restrain trade (Rem. Rev. Stat. 
of Wash. § 3898). Conspiracies {n restraint of: 
trade are punishable criminally (Rem. Rev. Stat. 
of Wash. § 2382). The state also has a fair trade 
act (Rem. Rev. Stat. of Wash. §8§ 5854-1 to 
5854-36). 

(e) Alaska: The following provisions appear 
in § 3271 of the Compiled Laws of Alaska: 

“So much of the common law as is ap- 
plicable and not inconsistent with the Con- 
stitution of the United States or with any law 
passed or to be passed by Congress or the 
Legislature of Alaska, is adopted and declared 
to be law in the Territory.”’ 
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[{] 56,290] Ford Motor Company v. The State of Texas. 
Texas Supreme Court. No. 8109. October 27, 1943. 
From Travis County, Third District, _ 


An automobile manufacturer may lawfully, under the Texas anti-trust laws, require 
-hat its dealers maintain proper facilities and labor to furnish proper service to the users 
of its manufactured product. 


A provision in a contract between an automobile manufacturer and its dealers limiting 
the number of places of business that the dealers may operate is not unlawful under the: 
Texas anti-trust laws, as the manufacturer has the right to contract for the privilege of 
inspecting the dealers’ places of business and cannot be required to inspect as many 
places of business as the déalers may see fit to operate. 


Sea provision in a contract between an automobile manufacturer and its dealers, 
wherein the dealers agree, insofar as it is lawful for them so to agree, not to resell the 
automobile manufacturer’s products at prices less than those established by the manu- 
facturer, is not unlawful under the Texas anti-trust laws, as no obligation is assumed if 
‘the agreement is unlawful. 


Allegations that defendant automobile manufacturer imposed penalties upon dealers 
for selling automobiles to purchasers residing outside such dealers’ territory, such penalties 
‘being in the nature of service charges to be paid by the selling dealer to the dealer in 
whose territory -the purchaser resides, are sufficient to present for trial under the Texas 
anti-trust laws the issue as to whether the practical result is to confine dealers to a 
restricted territory. 


A provision in a contract between an automobile manufacturer and its dealers, that 
dealers sha‘l sell only the manufacturer’s products for replacement parts in the manu- 
facturer’s automobile, except where the manufacturer is unable to supply such parts or 
where the owner has specifically requested dealers to-use some other part. is not unlawful 
under the Texas anti-trust laws. 


For petitioner: Gabe P. Allen, Dallas, Texas; Allen & Allen, Dallas, Texas; Clifford 
B. Longley, Detroit, Mich.; Wallace R. Middleton, Detroit, Mich.; Bodman, Longley, 
Boyle, Middleton & Armstrong, Detroit, Mich.; Black, Gaves & Stayton, Austin, Texas; 
Charles L. Black, Austin, Texas. 

For respondent: Gerald ‘C. Mann, Attorney General, Austin, Texas; Grover Sellers, 


First Assistant Attorney General, Austin, Texas; E. P, Price, Fred Chandler, Benjamin 
Woodall, Pat Coon, Assistants Attorney General, Austin, Texas. 


[History of Case] 


‘Ricuarp Critz, Associate Justice: This 
is what we commonly call an anti-trust suit. 
It was filed in the district court of Travis 
County, Texas, by the State of Texas, 
acting by and through its Attorney General, 
against Ford Motor Company, a Delaware 
corporation, to recover many thousands of 
dollars. in penalties, and to permanently 
enjoin Ford Motor Company from violating 
our anti-trust laws, Articles 7426 to 7447, 
inclusive, R. S. We shall hereinafter refer 
to the State of Texas as the State, and to 
Ford Motor Company as Ford. 


The State filed five petitions in the district 
court. The district court sustained special 
exceptions to each of the first four, which 
adjudged them respectivély insufficient to 
charge any violation of our anti-trust laws. 
When the State’s fifth petition was present- 
ed, the trial court sustained certain special 
exceptions to it, which also adjudged it 
insufficient. The State refused to further 
amend, and the court entered a judgment 


finally dismissing this cause. The judgment 


of the district court was reversed by, the 
Austin Court of Civil Appeals, and this 
cause was remanded for a trial upon its 
merits. 
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We shall not attempt to set out the nu- 
merous special exceptions to the State’s 
petition which were sustained by the dis- 
trict court. The law questions involved 
will sufficiently appear in the course of this 
opinion. The State’s petition in the district 
court is:very long, and we shall not attempt 
-a detailed statement of its allegations. Any 
attempt,to do so would extend this opinion 
:to an unreasonable length. We shall make 
such statements in the course of this opinion 
as are sufficient to show the substance of 
the allegations involved. 


[Contentions of State] 


By its pleadings in the district court, and 
by its briefs and arguments in the Court 
of Civil Appeals and in this Court, the State 
contends that certain provisions, which we 
will later quote and discuss, contained in an 
alleged written contract between Ford and 
all of its authorized Texas dealers, consti- 
tute on their respective faces agreements in 
violation of our anti-trust laws. The State 
also contends that if such; provisions do not 
on their faces violate our anti-trust laws, 
Ford has violated such laws in its method 
of operation under such contract. 


[Contract Involved Is Not Agency Contract] 


A copy of the contract. here involved is 
attached to the State’s petition and made a 
part thereof. It is sufficient at this point 
to say that it is not in any sense an agency 
contract. When Ford sells its products 
thereunder to its Texas dealers, it com- 
pletely parts with title thereto, and the 
dealers become absolute owners thereof. As 
we understand this record, counsel for both 
parties to this action agree that this is a 
correct construction of this contract. 


[General Rules of Law Governing Decision] 


Before proceeding further we deem it ad- 
visable to announce certain general rules of 
law which we conceive will largely govern 
the.decision and result of this appeal. 

1. The petition in a suit for penalties 
must state all the statutory requirements 
with the same degree of certainty that is 
required in a criminal case. The petition 
in a penalty suit is not sufficient unless the 
essential facts necessary to constitute a 
violation of law are averred. The general 
rule that all reasonable intendments will be 
indulged in to sustain a pleading in an ordi- 
nary civil case, does not apply to penalty 
suits. To the contrary, in penalty suits the 
plaintiff's pleadings are strictly construed, 
and will not be aided by inferences. 32 
sth Jur., pp. 764, 765, and authorities there 
CItEd.., 
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2. A contract which merely agrees to do 
a certain thing “in so far as it is lawful for 
the dealer to so agree * * *” on its face 
constitutes no agreement to do the thing 
mentioned, if it is unlawful so to do. Nevels 
v, Harris, 129 Tex. 190, 102 S. W. 2d 1046. 


3. It is a violation of our anti-trust laws 
for one party to enter into a contract with 
another party, whereby it is agreed that 
goods or products sold by the one party to- 
the other party for resale in this State shall 
be resold at fixed or agreed prices, or at 
prices to be fixed or determined by the 
original seller. W.T. Rawleigh Medical Co. 
v. Fitepatrick et al. (Civ. App.), 184 S. W. 
549; Segall v. McCall, 108 Tex. 55, 184 S. W. 
188; W. T. Rawleigh Medical Co. v. Gunn 
(Civ. App.), 186 S. W. 385. 

4. It is a violation of our anti-trust laws 
for one party to enter into a contract with 
another party, whereby it is agreed that 
goods or products sold by the one party to 


. the other party, for resale in this State, shall 


be resold only in a restricted territory in 
this State. Newby v. W. T. Rawleigh Co. 
(Civ. App.), 194 S. W. 1173; Whisenant v. 
Shores-Mueller Co. (Civ. App.), 194 S. W. 
1175 (writ dismissed); Fred Miller Brewing 
Co. v. Coonrod’(Civ. App.), 230 S. W. 1099 
(writ refused); W. T. Rawleigh Co. v. Lemon 
et al. (Civ. App.), 247_S. W. 683; W. T. 
Rawleigh Co. v. Marshall (Civ. App.), 248 
S. W. 153; J. R. Watkins Co. v. Myers (Civ. 
App.), 255 S. W. 1002; McConnon & Co. v. 
Marshall et al. (Civ. App.), 280 S.. W. 323; 
W. T. Rawleigh Co. v. Bradberry (Civ. 
App.), 290 S. W. 870; Henderson Tire & 
Rubber Co., Inc. v. Roberts et al. (Com. 
App.), 12 S. W. 2d 154. 

5. Any intentional course of conduct by the 
parties to a contract which accomplishes the 
result of enabling the seller to dictate or 
control the resale prices of goods or prod- 
ucts sold by him for resale in Texas, or 
which enables the seller to cause the pur- 
chaser to confine his resales to a restricted 
territory in this State, or which otherwise 
accomplishes results prohibited by our anti- 
trust laws, violates the same. W. T. Raw- 
leigh Co. v. Lemon et al. (Civ. App.), 247 
S. W. 683; W. T. Rawleigh Co. v. Land et al. 
(Civ. App.), 261 S. W. 185; (Id. Com. App.), 
279 S. W. 810. (See the opinion of thé 
Supreme Court approving opinion of Court 
of Civil Appeals, 279 S. W. 814.) Burpee 
Can Sealer Co. v. Henry McDonnell Co. 
(Civ. App.), 75 S. W. 2d 458 (writ refused) ; 
Henderson Tire & Rubber Co., Inc. v. Roberts 
et al. (Com. App.), 12 S. ‘W. 2d 154. 

This case involves some other principles 


of law, which we will announce in the course ° 
of our discussions. 
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[Requirement That Dealer Maintain Certain 
Facilities Not Unlawful] 


The State contends that Section 5 of this. 
contract violates our anti-trust laws. Such 


section reads as follows: 


“OPERATION OF BUSINESS 


“(5) Dealer agrees to maintain a place of 
business and only one place of business, unless 
repair shops or used automobile outlets and/or 
neighborhood service stations are separate from 
salesroom, located in a place and equipped in 
a manner acceptable to Company; to display 


conspicuously thereon approved~Ford signs; to 


install and maintain therein the tools, ma- 
chinery and equipment recommended by Com- 
pany; to employ sufficient, competent salesmen 


to solicit adequately all potential purchasers of. 


Company products in the community in which 
Dealer is located, and sufficient, competent serv- 
ice mechanics to render prompt, efficient service 
to 6wners of Company products and to render 
such service to any owners of Company prod- 
ucts engaging such service, including the service 
to which a purchaser of such products from 
Dealer (or from another dealer who has paid 
Dealer the Service Commission mentioned in 
subparagraph (c) of paragraph 9 hereof) is en- 
titled; to install and maintain an accounting 
system in accordance with Ford Dealers Ac- 
counting Procedure Manual as approved by 
Company; to furnish Company at regular in- 
tervals as designated by Company accurate 
financial statements reflecting the true financial 
condition of Dealer’s business on standard forms 
provided by Company for that purpose; to allow 
representatives of Company, at all reasonable 
times and from time to time, to examine, all 
records, contracts and accounts covering sale or 
service of Company products by dealer and to 
examine Dealer’s stock and place of business 
and to test Dealer’s equipment and facilities to 
the end that Company may be assured that 
Dealer is carrying out all of the terms of this 
agreement and is properly equipped to render 
adequate service to owners or operators of Com- 
pany products; to submit promptly to Company, 
Dealer’s Ten-Day Reports accurately and fully 
prepared on forms provided by Company there- 
for and on the dates specified therein.’’ 


When we break the above contract, provi- 
sion up into its parts, we find that it obli- 
gates the authorized Ford dealer: 


(1) To maintain a place of business. 

(2) To maintain only one place of business, 
where approved Ford signs are displayed. 

(3) To install in such place of business tools, 
machinery, and equipment recommended by 
Ford. 

(4) To employ competent salesmen to solicit 
potential purchasers of Ford products, and to 
employ sufficient and competent mechanics to 


-render efficient service to the “owners of such 


products. ; 
(5). To render efficient service to the pur- 


chasers of Ford products from a dealer other 


than the particular dealer who has paid to the 
contracting dealer a service commission, as pro- 
vided by another provision of this contract. 

(6) To install and maintain an accounting 
system approved by Ford. 


(7) To furnish Ford with accurate financial: 
statements. f 

(8) To permit Ford’s representatives to ex- 
amine the dealer's records, contracts, and ac- 
counts covering the sale and service of Ford 
products, and to examine his stock and test his 
equipment and facilities, 

(9) To submit to Ford ten-day reports, ac- 
curately and fully prepared on forms provided 
by Ford. ; 


(10) To conspicuously display at his place of 
business approved Ford signs, 


We think that the contract provisions, as 
above detailed by us, on their faces, do not 
violate our anti-trust laws. There is noth- 
ing in such laws that requires a manufac- 
turer to sell its manufactured product to any 
dealer or purchaser who wishes. to buy same. 
To the contrary, such manufacturer may sell, 
or refuse to sell, at its pleasure. In electing to 
sell to a particular dealer, a manufacturer 
may lawfully require that such dealer main- 
tain proper facilities and labor to furnish 
proper service to the users of its manufac- 
tured product. This is a right of general 
interest to the manufacturer, to the dealer, 
and to the. general public. The manufac- 
turer is vitally interested in having its 
product give satisfaction to ultimate pur- 
chasers and users, and such ultimate pur- 
chasers and users cannot obtain satisfaction 
unless they are provided with convenient 
places where: replacement parts and satis- 
factory repairs and services may be had. 
This section of the contract seeks to accom- 
plish these results. 


[Limitation on Number of Places of Business 
Not Unlawful] 4 


The State seems to argue that this provi- 
sion of the contract is in violation of our 
anti-trust laws because it limits the num- 
ber of places of business that the dealer 
may operate. We overrule this contention. 
There is nothing in our anti-trust laws 
which would prevent a manufacturer of 
automobiles from requiring an aythorized 
dealer in its products to maintain a place 
of business where the manufactured prod- 
uct would be properly serviced. -Such being 
the case, the manufacturer has the right to 
contract for the privilege of inspecting such 
place of business. It certainly cannot be 
required to inspect as many places of busi- 
ness as the dealer may see fit to operate. 
At this point we call attention to the fact 
that Ford dealers are given the right by this 
contract to display Ford signs, and to ad- 
vertise themselves as authorized Ford deal- 
ers and service stations. Certainly this is 
not a right that any persori may exercise at 
his will. To the contrary, such a business 
can be carried on only under a franchise 
from Ford. Lincoln Motor Co. v. Lincoln 
Automobile Co., 44 Fed. 2d 812, and authori- 


q 56,290 


1020 


ties there cited. At this point we hold, 
however, that the provisions of this section 
of this contract, regarding Ford’s right of 
inspection of the dealer’s records, contracts, 
and accounts covering the salé of Ford 
products, may constitute a circumstance to 
be considered by the trial court on the ques- 
tion as to whether Ford so operates under 
this contract as to fix prices or restrict 
territory. } 


[Limited Resale Price Provisions Not 
Unlawful] 


The State contends that Section 9(b) of 
this alleged contract on its. face violates our 
anti-trust laws, because it obligates Ford 
dealers not to sell Ford products at less 
than retail prices established by Ford for 
the dealers’ city or town from time to time. 
This section of the contract reads as 
follows: 


““(b) Insofar as it is lawful for Dealer so to 
agree, not to resell Company products bearing 
Company’s trademark or trade name at less 
than retail prices established for Dealer’s city 
or town from time to time by Company, except 
in cases where such goods have been damaged, 
or have become obsolete, or are about to become 
obsolete because of change in models, or in the 
case of sales to Company or its nominees or to 
other authorized Ford Dealers, or Associate 
Ford Dealers, and except when a discount is 
warranted by quantity purchases unless‘such a 
discount is in violation of law. Dealer agrees, 
if requested by Company, to display promi- 
nently in Dealer’s showroom a chart showing 
current minimum retail prices as established by 
Company for Dealer’s city or town.”’ 


Under the rule of law already announced 
in this opinion, this contract provision, on 
its face, does not violate our anti-trust laws. 
It only obligates the dealer if it is lawful 
for him to be obligated. If it is unlawful, 
no obligation is assumed. If no obligation 
is assumed, no violation of law is con- 
tracted for. 


[Allegations Sufficient to Charge Unlawful 
Control of Resale Prices] © 


The State contends that its petition is 
sufficient to charge Ford with a course of 
unlawful conduct towards its dealers in this 
State which operates to enable Ford to fix 
and determine the. resale prices to be 
charged by Ford dealers for Ford products, 
and also to determine the prices that Ford 
dealers charge for servicing and repairing 
Ford cars. In this connection, the State 
contends that by its general course of deal- 


ings with its dealers, Ford. does in fact’ 


control or unlawfully influence resale prices 
of its Texas dealers. ..The State’s petition 
alleges: That this contract contains a pro- 
vision that it can be terminated by either 
party after sixty days’ notice; that the con- 
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‘tract on its face attempts to bind the dealer 


to allow Ford to fix resale prices as far as 
it lawfully can; that Ford regularly distrib- 
utes among its dealers -a parts price list 
containing suggested retail prices on every 
automobile part and accessory manufac- 
tured by Ford; that it is agreed by and 
between Ford and its Texas dealers that 
said suggested retail prices contained in 
said parts price list shall constitute the 
retail price on every automobile part and 
accessory manufactured by Ford; that Ford 
informs its Texas dealers by letters and 
telegrams of its suggested retail prices on 
all Ford manufactured automobiles. 


To our minds the above allegations are 
sufficient in laweto charge Ford with unlaw- 
fully controlling resale prices of its products 
in Texas. Simply stated, we think that if 
Ford pursues a general policy of determin- 
ing the prices which are to be charged for 
its’products in Texas by Texas dealers, and 
then accomplishes that result by a course 
of conduct designed and intended for that 
purpose and calculated to accomplish it, it 


- has violated our anti-trust laws just as 


effectively as if it had accomplished such 
result by direct contract. Here Ford cer- 
tainly made a contract which, at least, sug- 
gested that it desired to fix prices so far 
as it might lawfully do so: It then draws 
a contract that it may terminate at will by 
giving sixty days’ notice. It contracts for 
the right to inspect its dealers’ records. It 
then furnishes the dealers with suggested 
prices. Certainly, these facts, taken with 
the other alleged facts supra, present an 
ultimate fact issue as to the control of resale 
prices to-be determined by a trial court. 
It is certainly the intention of our anti-trust 
laws to guarantee dealers in this State the 
untrammeled right to sell goods, wares, 
merchandise, and products owned by them 
at such prices as they may determine. — 


[Contract Provision Relating to Service 
Commissions} 


The State contends that Section 9(c) of 
this contract, on its face, violates our anti- 
trust laws. The State further contends that 
if such contract provision, on its face, does 
not constitute a violation of our anti-trust 
laws, still it violates such laws when consid- 
ered in the light of its practical effect and 
certain alleged surrounding facts and cir- 
cumstances. In connection with its second 
contention, the State contends that the 
above contract, as operated under, has the 
effect to restrict in a material way Ford 
dealers in this State to certain defined ter- 
ritories, respectively, in the sale of Ford 
products. We shall decide these conten- 
tions in the order in.which we have men- 
tioned them. 
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‘Section 9(c) of this contract reads as 
follows: 
“SERVICE COMMISSION _ 


“(c) That as convenient Authorized Ford Serv-. 


ice must be made available to users of Ford 
passengers automobiles, commercial automobiles 
and trucks and as a means to that end, in case 
Dealer sells a new passenger automobile, com- 
mercial automobile or truck to a buyer residing 
in another city or town where an authorized 
direct Ford Dealer is located or operates a 
Neighborhood Service Station under a Supple- 
mentary Sales Agreement with Company, or to 
a buyer residing in another incorporated mu- 
nicipality in which there is no Such Ford Dealer 
or Neighborhood Service Station, but which 
municipality is contiguous to a city or town in 
which an authorized direct Ford Dealer is lo- 
cated, Dealer shall pay a service commission 
of Thirty Dollars ($30.00) to the dealer ‘in the 
town where purchaser resides within five (5) 
days after the unit is delivered to buyer with 
the understanding that such other dealer agrees 
to render to such purchaser the service which 
a new car purchaser ordinarily receives from 
the delivering dealer. In case purchaser is a 
resident of a multiple dealer metropolitan area, 
as defined below, and Dealer’s place of business 
is not in that area, Dealer sHall pay such service 
commission to the Authorized direct Ford 
Dealer located nearest to place of residence of 
purchaser. The requirement of this sub-para- 
graph (c) that dealer pay a sefvice commission 
shall not apply, if Dealer is located in a 
multiple dealer metropolitan area (meaning 
thereby a city and such surrounding territory 
as Company in its absolute discretion may from 
time to time include within the metropolitan 
area of that city) and sells to a purchaser 
residing anywhere within such metropolitan 
area, to sales to owners of fleets of five (5) or 
more automobiles and/or trucks, or to sales to 
purchasers temporarily residing for more than 
thirty (30) days at the place where Dealer is 
located. Company will act as umpire between 
dealers in connection with these service tom- 
missions, but does not guarantee payment of 
any such service commissions.”’ 


The State’s petition also alleges that cer- 
tain Ford dealers handle Mercury, Lincoln- 
Zephyr, and Lincoln automobiles, which are 
all Ford products, and that Ford dealers 
who’'sell such products are governed by the 


‘same rules as to paying service charges 


that govern in the sale of Ford cars, except 
such service charges are $40.00 on Mercury, 
$50.00 on Lincoln-Zephyr, and $125.00 on 
Lincoln cars. 


[Service Charge Provision Not Unlawful] 
We are of the opinion that the above- 


“quoted service charge provision, as con- 


tained in this section of this contract, on 
its face, discloses no violation of our anti- 
trust laws. Such provision, on its face, 
discloses no intention on the part of Ford 
or its dealers to restrict Ford dealers to any 
defined territory in the sale of Ford prod- 


ucts. Under the provisions of this contract 
all dealers appear to be on an absolute 
equality, and all assume the same obligation., 
For aught that is disclosed on the face of 
the contract, the service charge is fair and 
worth the amount provided for. Ford is 
vitally interested in satisfied customers. In 
order to obtain such it is necessary for. Ford 
products to properly perform through years 
of service. The way in which a new car is 
broken in has a permanent effect on _its 
future performance and the length of time. 
it will last. In order to obtain such result 
Ford requires its dealers to provide certain 
service for new cars, without extra cost. 
It is reasonably necessary for this service 
to be made convenient to the purchasers 
of new cars, so that they will avail them- 
selves of it. Finally, the contract does not 
show the kind, quality, extent, or value of 
such service, and in the absence of such 
showing it cannot be said that it, the con- 
tract, shows any illegality or ulterior motive 
on its face. 


We now come to decide whether the 
State’s petition alleges facts which would 
show, or tend to show, that ‘this contract 
provision constitutes a violation of our anti- 
trust laws when considered in the light of 
the alleged surrounding facts and circum- 
stances and the manner and effect of oper- 
ation thereunder. In order to decide this 
question we deem it proper to make a state- 
ment containing the substance of the State’s 
allegations regarding such matters. The 
State’s petition, in substance, alleges: That 
the service charges above described consti- 
tute penalties imposed upon dealers for 
selling Ford cars to purchasers who reside 


‘outside such dealers’ territory; that such 


charges constitute penalties, because the 
cost and value of such service charges are 
grossly out of proportion to the cost of. 
performance; that the average cost of per- 
formance is about $2.50 per car, whereas 
the service charges are $30.00, $40.00, $50.00, 
and $125.00 per car, as above indicated; that 


.a dealer does not, on the average, make 


more than the amount of the service 
charges on a new car when he takes in a 
used car; that in most instances he takes 
in a used car; that such service charges 
have effect to cause all dealers to confine 
their sales of new cars to customers who 
reside in their respective territories, be- 
cause the penalty imposed by these service 
charges makes it unprofitable to sell to 
purchasers residing outside of such terri- 
tories; and that Ford intends these service 
charges to so act as to deter and prevent 
Ford dealers from selling new cars to cus- 
tomers residing outside their respective 
territories. 
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[Allegations Raise Issue as to Whether 
Territory Restricted] 


We have not attempted to set out the 
exact language of the State’s petition in 
regard to the extent, effect, and operation 
‘of the above-quoted service charge provi- 
- sions of this contract, but we think we have 
made a fair statement of the substance 
thereof. In our opinion, such allegations 
are sufficient to present for trial the ultimate 
‘fact issue as to whether the practical result 
of this provision of this contract is to con- 
fine Ford dealers to a restricted territory 
in this State in making resales of Ford 
products. 


[Restriction as to Ford Parts Not Unlawful] 


The State contends that Section 9(d) of 
this contract violates our anti-trust laws. 
This provision reads as follows: 


“(d) That in view of the fact Company has 
in its advertising consistently urged the ulti- 
mate users of Company products .to patronize 
its authorized dealers as being proper sources 
from which to procure genuine Ford, Mercury, 
Lincoln or Lincoln-Zephyr parts, Dealer will 
not, in any place of business upon which Dealer 
displays Company’s trade mark or trade name, 
or any sign of indication that such place of busi- 
ness is that of an authorized Ford Dealer, or an 
authorized Ford Service Station, sell any re 
placement parts for Company products except 
such genuine parts, nor shall Dealer recommend 
or allow to be recommended in such place of 
business, nor use in servicing Company products 
for owners thereof any but genuine Ford, Mer- 


cury, Lincoln, or Lincoln-Zephyr parts except in © 


cases where Company is unable to supply same 
or owner has specifically requested Dealer to 
use some other part.”’ : 


An analysis of the above contract provi- 
sion will disclose that to a certain extent 
it amounts to a contractual restriction of the 
sale of automobile parts; but such restric- 
tion is not a general one. It only applies 
where the parts are to be placed in Ford 
cars; and then it does not apply if the car 
owner requests the dealer to use some other 
part. We think, as above construed, this 
contract provision does not violate our 
anti-trust laws. 
ee Corp. et al., 80 Fed. 2d 641, Id. 299 

2S, c3: 


In the case just cited it was contended 
that a contract entered into between Chev- 
rolet Motor Company with one of-its au- 
thorized dealers violated the provisions of 
Section 3 of the Clayton Act, 15 U.S. C. A., 
§ 14. The contract provision attacked reads 
as follows: 


“Dealer will agree that he will sell genuine, 
new Chevrolet parts and accessories at not more 
than the current list price issued by seller. 
Dealer will agree that he will not sell, offer 
for sale, or use in the repair of Chevrolet motor 
vehicles and chassis, second-hand or used parts 
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or any part or parts not manufactured by or 
authorized by the Chevrolet Motor Company, 
division of General Motors Corporation. It is 
agreed that dealer is not granted any exclusive 
selling rights in genuine Chevrolet parts.’’ 


_In passing on the validity of the above 
contractual provision the United States 
Circuit Court of Appeals, Seventh Circuit, 
said: 

“The automobile is a complicated mechanism, 
the refined product of scientific engineering 
after long investigation, close competition, ex- 
periment, and practical experience. Replace- 
ment and repair parts must be of accurate 
measurement, appropriate, satisfactory mate- 
rial, and proper méchanical construction. Other- 
wise, disaster may result. Appellees insist with 
their dealers, therefore, that the latter shall not 
repair appellees’ product with used or second- 
hand parts or with parts other than those man- 
ufactured by appellees, or for them under their 
specifications, for the express purpose of re- 
placing parts in or repairing their product. 
These dealers may repair any make of auto- 
mobile, and in doing so they may employ parts 
manufactured by appellant or any other inde- 
pendent manufacturer, provided the car being 
repaired is not appellees’ product. The restric- 
tion is applicable only to appellees’ cars, Clear- 
ly this protects appellees against the otherwise 
possible use of defective parts in repairing or 
making replacements in their products. The 
preservation of the good will of the public is 
directly involved.”’ 


A reading of the contract provision here 
attacked and the one attacked in the Pick 
Manufacturing Company case, supra, will 
disclose that the two provisions, in so far 
as the questions here involved are con- 
cerned, are practically the same. If one is 
not in violation of law, the other is not. 
We think that our law has not been vio- 
lated in this instance for the same reasons 
that the United States Circuit Court of Ap- 
peals gave for holding that the Clayton 
Act was not violated in the Pick Mavufac- 
turing Company case. 

The above contractual provision applies 
only to the “place of business” where an 
authorized Ford dealer “displays Company’s 
trademark, or trade name, or any sign or 
indication that such place of business is 
that of an authorized Ford Dealer or an 
authorized Ford Service Station.” It there- 
fore applies only to sales made by the Ford 
dealer at the place of business defined in 
Section (5), supra, of this contract. As 
already indicated in this opinion, the use of 
the Ford trade name and trademark, and 
the holding out to the public by the dealer 
that. he is:an authorized Ford dealer, and 
that he is selling Ford products, including 
Ford parts and Ford service, constitute 
representations to the public that the dealer 
is furnishing a service that is devised, in- 


spected, and approved by Ford. Such is. 


not a business that any dealer may engage 
in as a matter of common right under the 


_— 
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laws of this State. It can only be carried 
on by a dealer by permission or franchise 
from Ford. Lincoln Motor Co. v. Lincoln 
Automobile Co., 44 Fed. 2d 812. sake 


alleged a cause of action for violating our 
anti-trust laws against Ford by manner of 
operation. 


[Remanding Order Affirmed; Trial to Be 
Governed by This Opinion] 


The judgment of the Court of Civil Ap- 
peals, which reverses the judgment of the 
district court and remands this cause for a 
new trial, is affirmed; but it is ordered that 
in another trial the trial court shall be gov- 
erned by this opinion. 


[Contract Not Unlawful on Face; Unlawful 
Manner of Operation Alleged] 


From what we have said it is evident that 
we hold that none of the provisions of this 
contract discussed by us, on its face vio- 
lates our anti-trust laws. It is further evi- 
dent that we hold that the State, in the 
particulars indicated in thts opinion, has 


————— Ss 


eS [] 56,291] Raymond E. Beegle, doing business as Beegle Tie Service Company, v. 
harles M. Thomson, as trustee for Chicago & North Western Railway Company, and 
Sharon Steel Corporation. 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8334, 
October Term, October Session, 1943. November 6, 1943. 


_ Appeal from _the District Court of the United States for the-Northern District of 
Illinois, Eastern Division. 


Section 10 of the Clayton Anti-Trust Act, prohibiting purchases by common carriers 
in case of interlocking directorates except under specified conditions, does not create a 
cause of action where open bidding is prevented itrespective of whether an interlocking 
relationship exists. An allegation that a steel company used its large volume of freight 
haul as a club to coerce a railroad into purchasing anti-splitting irons from it, does not 
state a cause of action. Z 


A summary judgment dismissing a complaint, which charged acquisition of stock of 
a competing corporation in violation of Section 7 of the Clayton Anti-Trust Act, is af- 
firmed where it appeared that there was no competition between the corporations. Further- 
more, a firm closing out its business because of financial difficulties may sell its plant even 
to a competitor without violating the anti-trust law. 


Section 4 of the Clayton Anti-Trust Act, allowing private parties treble damages for 
injury accruing to their business from violation of the anti-trust act, embraces, as one of 
the essentials to such action, injury to plaintiff’s business. The manner, nature, character} 
and extent of the injury sustained and the facts from which injury accrues and upon; 


which damages may be assessed, as well as those with regard to the effect of the alleged 
violation upon plaintiff’s business, must be pleaded, 


| 


Before Major, Kerner, Circuit Judges, and LinpbLey, District judge. 


[Facts of Case] 


Linpey, District Judge: Plaintiff ques- 
tions the propriety of a judgment two-fold 
in character. Its complaint consisted of 
five counts, the first of which charged that 
Sharon Steel Company, as manufacturer and 
vendor, and Thomson, trustee for the Chi- 
cago & North Western Ry. Company, as 
user, had infringed Claims 1, 2, 3 and 4 of 
patent to Beegle, 1,737,908, covering a tim- 
ber anchor iron, designed to prevent or re- 
tard splitting and checking of the timber 
in which it is placed. The other counts 
charged only the Steel Company; the sec- 
ond averring breach of an assumed contract 
not to infringe; the third, unfair competi- 
tion; the fourth and fifth, injury to plaintiff 
arising from defendant’s alleged violation 
of the Anti-Trust Act (15 U. S. C., Sec: 
tions 2, 18 and 20). 


A trial of the first two counts upon the 
merits resulted in the court finding, as to 
the first, noninfringement of the claims sued 
on and, if they be infringed, invalidity; and 
as to the second, failure of proof upon plain- 
tiff’s part. After a pre-trial conference as 
to the issues arising on Counts 3, 4 and 5, 
the court granted defendant’s motion for 
summary judgment thereon and dismissed 
the complaint. Plaintiff now asserts that 
the court erred in each of the findings and 
in the entry of judgment. 

{A portion of the opinion holding that 
defendant did not infringe, that there was 
no breach of contract, and that plaintiff did 
not prove unfair competition, is omitted 
here as not pertinent to the scope of the 
Service. ] : = 
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[Coercion of Purchases] 


In Count’ 4 plaintiff charges violation of 
the Anti-Trust Act (15 U. S. C., Section 20, 
Par. 15), averring specifically that defendant. 
“by using its large volume of freight haul 
as a club to coerce purchases of anti-split-: 
ting irons from itself, in an amount in ex- 
cess of $50,000.00 a year, has compelled the 
Pennsylvania Railroad to purchase irons ex- 
clusively from the defendant, * * * without 
open bidding on each other” and that there- 
by plaintiff has been deprived from receiv- 
ing the business of the Pennsylvania 
Railroad Company. Under section 20* 
Congress forbids a railroad from purchas- 
ing, without open bidding, maintenance 
goods of a value in excess of $50,000 from 
any corporation having upon its’ Board of. 
Directors or as an officer, manager or agent, 
any person who is at the same time a simi-: 
lar director, manager, officer, or agent of 
the railroad company. The statute creates 
no liability unless such an interlocking di- 
rector or agency relationship exists. Inas- 
much as plaintiff made no averment of such 
relationship, the count was deficient as a 
statement of a cause of action and the court 
properly entered judgment thereon in favor 
of defendant. 


Plaintiff urges that the second paragraph 
of Section 20, which fixes criminal respon- 
sibility for violation of the Act, creates also, 
a cause of action, if open bidding is pre- 
vented, irrespective of whether an interlock- 
ing relationship exists. We think this 
construction unjustified. Statutory remedial 
causes of action.must find express basis in 
congressional act; they do not arise by im- 
plication from a provision for a criminal 
penalty. 


[Stock Acquisition] 


In Count 5 plaintiff charged defendant 
with violation of Sections 15 and 18, Title 
15 U. S. C. in that, prior to the fall of 1936, 
defendant was in competition with Sharon 
Railway Supply Company inthe sale of anti- 
splitting irons; that it then acquired all the 
stock of the Supply Company and dissolved 
that corporation, so that competition was 
lessened and even eliminated, whereby plain- 


* Section 20: No common carrier engaged in 
commerce shall have any dealings in securities, 
supplies, or other articles of commerce, or shall 
make or have any contracts for constructton or 
maintenance of any kind, to the amount of more 
than $50,000, in the aggregate, in any one year, 
with another corporation, firm, partnership, or 
association when the said common carrier shall 
have upon its Board of Directors or as its presi- 
dent, manager, or as its purchasing or selling 
officer, or agent in the particular transaction, 
any person who is at the same time a director, 
Manager or purchasing or selling officer of, or 
who has any. substantial interest in, such other 
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tiff “is given a cause of attion.” By amend-- 
ment plaintiff averred, in addition, that 
plaintiff “is attempting to monopolize and” has 
done a great deal toward monopolizing the 
anti-splitting iron business of the United 
States. The court found, not only as to this 
count but upon the merits as to Count 2, 
where the issue was squarely presented, that 
the relationship between the Steel Company 
and the Supply Company was not that of 
competitors; that the evidence established, 
beyond peradventure, that there was in fact 
no competition between the Steel Company 
and the Supply Company; that defendant 
manufactured no tie irons prior to the pur- 
chase of the Supply Company and that, 
eventually, the Steel Company purchased. 
from the Supply Company its assets but 
assumed none of its liabilities, with a result- 
ing loss of capital investment to the stock- 
holders of the Supply Company, which was 
then in failing condition. The evidence before 
the court, produced by the plaintiff itself, 
could reasonably lead to no other finding 


and the court properly, theréfore, rather 
than enter into a long extended trial where- 
plaintiff would be unable to prove one of its 
essential averments, entered summary judg- 
EER Abouaf v. Spreckels, 26 Fed. Supp, 

Furthermore, as we pointed out in Ameri- 
can Press v. U. S., 245 Fed. 91 (CCA7), a 
firm closing out its business because of 
financial difficulties may sell its plant even 
to a competitor without violating the Anti- 
Trust Law. See also International Shoe Co. 
‘v. Federal Trade Commission, 280 U. S. 291. 


[Injury to Plaintiff’s Business Must Be ' 
Averred) 


However, the District Court need not have 
proceeded so far in justification of its action 
in dismissing this count. Section 15, allow- 
ing private parties treble damages for injury 
accruing to their business from violation of 
the Anti-Trust Act, embraces, as one of the 
essentials to such action, injury to plaintiff’s 


‘business. The complaint must affirmatively 


show this injury. It is not enough to allege 
something forbidden and claim damages re- 
sulting therefrom, Allegation of the. spe- 


corporation, firm, partnership, or association, 
unless and except such purchases shall be made 
from, or such dealings shall be with, the bidder 
whose bid is the most favorable to such common 
carrier, to be ascertained by competitive 
bidding under regulations to be prescribed by 
tule or otherwise by the Interstate Commerce, 
Commission. No bid shall be received unless 
the mame and address of the bidder or the 
names and addresses of the officers, directors, 
and general managers thereof, if the bidder be 
a corporation, or of the members, if it be a 
partnership or firm, be given with the bid.” . 
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cific injury suffered by plaintiff differing 
from that sustained by it as a member of 
the community is essential. The manner, 
nature, character and extent of the injury 
sustained and the facts from which injury 
accrues and upon which damages may be 
assessed as well as those with regard to the 
effect of the alleged violation upon plaintiff’s 
business, must be pleaded. The mere ex- 
istence of a violation is not sufficient ipso 
facto to support the action, for no. party 
may properly seek to secure something 
from another without allegation and proof 
of facts demonstrating pécuniary loss 
springing from or consequent upon the un- 
lawful act. American Banana Co. v. United 
Fruit Co., 213 U. S. 347; Keogh v. Chicago, 
etc. R. Co., 271 Fed. 444 (CCA7), aff. 260 U- 
S. 156; Jack v. Armour, 291 Fed. 741 
(CCA8); Twin Ports Oil Co. v. Pure Oil Co., 
119 Fed. (2d) .747, cert. denied. 314 VY. S. 


644; Westmorcland Asbestos Co. v. Johns- 
Manville Corp., 30 F. Supp. 389; 32 F. Supp. 
731; Locker v. American Tob. Co., 218 Fed. 


_ 447; American etc; Co. v. O’Halloran, 229 


Fed. 77; Leonard v. Socony-Vacuum Oil Co., 
42 F. Supp. 369; Louisiana Farmers’ Protec- 
tive Union v. Great Atlantic & Pacific Tea 
Co., 40 F. Supp. 897. Inasmuch as the count 
embraced ‘no such essential averments the 
court properly entered judgment dismissing 


tte 


Nor does the bill of particulars remedy 
this lack of averment, for it, too, is singu- 
larly lacking in recital of any facts sufficient 
to sustain an averment of injury to plain- 
tiff’s- business. 


[Dismissal of Complaint Affirmed] 
_ The judgment is affirmed. 


_ [ff 56,292] . United States v. National Unit Distributors, Inc., Ramona Distributing 


Co., Inc:, Beaconsfield China Co., Inc., La Mode China Co., Inc., Harry Bloomberg, Peter 
Groper, Julius Bloomberg, Harry L. Wolk. 


~ In the District Court of the United States for the District of Massachusetts. 
Action No. 2514 November 5, 1943. 


In an action under the Sherman Anti-Trust Act, defendant distributors of dinnerware 
consent to a decree enjoining them from entering into any agreement with any other dis- 
‘tributor or with any manufacturer, wholesaler, or retailer, to fix prices for dinnerware 
sold to or by any other person; from entering into any agreement, under the Newspaper 
Sales Promotional Plan, to secure an exclusive right for defendants to distribute two or 
more patterns of dinnerware, to secure the exclusive right for defendants to distribute 
any pattern of any dinnerware for a period longer than 44 weeks (or for a period longer 
than the Newspaper Sales Promotional Plan campaign, whichever period is shorter) or for 
an area beyond the limits of the territory of the Newspaper Sales Promotional Plan cam- 
paign (or for an area beyond the limits of the.Newspaper Retail Trading Area of a news-' 
paper used in such campaign, whichever area is smaller), to secure the exclusive right for 
defendants to distribute any pattern of dinnerware in any territory in which such pattern 
has been sold by arly person, or for the advertising of any dinnerware, offered for sale in 
connection with the Newspaver Sales Promotional Plan, exclusively for defendants, fo) 
not to advertise for any other person; from ener se into any agreement for the distribu- 
tion of any dinnerware exclusively to, through, or for defendants, not to sell to, through 
or for any other person, or to discriminate against any other person; from entering into 
any agreement with any other company not to compete in, through or by the Newspaper 
Sales Promotional Plan; from coercing any person to deal or refrain from dealing with 
any other person; from threatening or maintaining any suit based on a claim of exclusive 
right to any method of distributing dinnerware; and from claiming that any copyright 
includes an exclusive right to use any method of distributing. dinnerware. ; 

For plaintiff: Wendell Berge, Assistant Attorney General; Edmond J. Ford and: 
Holmes Baldridge, Special: Assistants to the Attorney General. 


Civil: 


For defendants: Henry E. Foley. 


Forp, J.: The United States of America 


having filed its complaint herein on the 5th 
‘day of November, 1943, against the defend- 
ants named herein, and all of the defendants 


having appeared severally and filed their. 


answers to such complaint, denying the 
substantive allegations thereof, and all the 
Papiics hereto by their respective attorneys 
erein having severally consented to the 


entry of this final decree herein without 
trial and without admission by the defend- 
ants in respect to any issue except. that a 
controversy to which this decree is ap- 
plicable exists and that the Court has juris- 
diction: 

Now, therefore, before any testimony has 


‘been taken herein and on consent of all of 


the parties hereto, and the Court, being 
advised and having considered the matter, : 


it is hereby : 
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Ordered and decreed as follows: 


I 
[Jurisdiction and Cause of Action] 


Such controversy between the parties 
exists, and the Court has jurisdiction of the 
subject matter hereof and of all the parties 
hereto; the complaint states a cause of ac- 
tion against the defendants and each of 
them under the Act of Congress of July 2, 
1890, entitled “An Act to Protect Trade 
and Commerce against Unlawful Restraints 
and Monopolies” and the acts amendatory 
thereof and supplemental thereto. 


[Definitions]. 


The following words used in this decree 
shall be taken to have the following mean- 
ings: 

(1) “‘Dinnerware’”’ shall mean dishes, articles 
and fittings customarily used for the setting 
of a table ‘where meals are served, including 
not only chinaware and flatware, but also glass- 
ware and such cutlery and other implements 
for serving and containing food as are from 
time to time used in households in setting and 
fixing the table for the serving of meals. 


(2) ‘‘Newspaper Sales Promotional Plan’”’ shall 
mean a scheme, plan or method for the sale 
and distribution of dinnerware involving de- 
livery from time to time by installments of 
units and p’eces of dinnerware promoted by 
advertising through newspapers or other printed 


matter, theatres or radio broadcasting, and as © 


a part of which a coupon is from time to time 
issued which, upon presentation to certain re- 
deeming stations (herein included in the term 
“retailer’’) permits the bearer thereof to pur- 
chase units, pieces, and parts of dinnerware 
‘at prices and in methods established as a part 
of the plan, and any substantially similar 
scheme, plan or method; 

_ (3) ‘Affiliated defendant’ shall, as to each 
corporate defendant, mean the corporate de- 
fendants which are under the same common 
control and management and whose respective 
issued and outstanding stock of each class, to 
the extent of at least 75%, is under common 
ownership, so long as such common control, 
management and ownership continues; 

. (4) ‘Newspaper Retail] Trading Area’’ shall 
mean that area in which a newspaper, used 
in good faith as an advertising medium for a 
Newspaper Sales Promotional Plan campaign, 
circulates and in which area local. merchants 
seek by advertising in aid newspaper to reach 
the general trade for sales in the ordinary 
course of retail business. 


III 
[Acts Enjoined] 


Each of the defendants and each of their 
successors, subsidiaries, directors, officers, 
employees and agents and all persons acting 
or claiming to act under, through or for, 
them, or any of them, are hereby enjoined 
and restrained from doing, attempting to 
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do, or inducing others to do the following 
things or any of them: 


A. Entering into, enforcing or adhering 
to any contract, agreement, understanding, 
plan or arrangement with any other dis- 
tributor or with any manufacturer, whole- 
saler, or retailer of dinnerware, to fix, adhere 
to or maintain price for any dinnerware 
sold or to be sold to or by any other person, 
or the terms or conditions for sale of any 
dinnerware to or by any other person; 


B. Entering into, enforcing or adhering 
to any contract, agreement, understanding, 
plan or arrangement, in the course of the 
conduct of business under the Newspaper 
Sales Promotional Plan or pertaining 
thereto, with any other distributor or with. 
any manufacturer, wholesaler, retailer, news- 
paper or other advertising medium, 


(1) to secure or exercise an exclusive right 
for the defendants or any one or more of the 
defendants, to distribute, or to control any 
part of the channels of distribution or thé 
sources of supply for, two or more patterns 
or decorative designs of dinnerware or for any 
other type or kind of dinnerware; 


(2) to secure or exercise the exclusive right 
for the defendants or any one or more of the 
defendants to distribute, or to control any part 
of the channels of distribution or the sources 
of supply for, any pattern or decorative design 
of any dinnerware (a) for a period longer than 
forty-four weeks or for a period longer than 
the Newspaper Sales Promotional Plan cam- 
paign for the selling of the dinnerware of such 
pattern or decorative design, whichever period 
is shorter or (b) for an area beyond the limits 
of the territory of the Newspaper Sales Pro- 
motional Plan campaign or for an area beyond 
the limits of the Newspaper Retail Trading 
Area of a newspaper to be’ used or used in. 
such campaign, whichever area is smaller; -~' 


(3) to secure or exercise the exclusive right 
for the defendants or any one or more of the 
defendants to distribute, or to control any part 
of the channels of distribution or the sources 
of supply for, any pattern or decorative design 
of dinnerware in any area or territory in which 


.Such pattern or decorative design has been, or 


is at the time of the making of the contract, 


‘being sold or offered for sale by any corpo- 


ration, company, firm or person; 

(4) for the advertising by any newspaper or 
other advertising medium of any dinnerware, 
offered for sale or advertised under or in con- 
nection with the Newspaper Sales Promotional 
Plan, exclusively for the defendants or any 
of the defendants; or not to advertise for any 
other person under any plan, method or pro- 
gram for the sale or distribution of dinnerware; 


_C. Entering into, enforcing or adhering 
to any contract, agreement, understanding, 
plan or arrangement (except as otherwise 
provided under subsections B (1), (2) and 
and (3) of this Section III with respect 
to a particular pattern or decorative design 
of dinnerware) in the course of the conduct 
of business under the Newspaper Sales Pro- 


; 
4 
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motional Plan ar pertaining thereto, with 
any other distributor or with any manufac- 
turer, wholesaler, retailer, newspaper or 
other advertising medium, 


(1) for the handling, distribution or sale of 


any dinnerware by any retailer, distributor, 
manufacturer or wholesaler, exclusively to, 


‘through or for, -as the case may be, the de- 


fendants or any of the defendants; 

(2) not to sell, distribute or handle dinner- 
ware to, through or for any other person under 
any plan, method or program; : 

(3) to discriminate against or refuse to.deal 


‘with any other person. jenn 


D. Entering into, enforcing or adhering 
to any contract, agreement, understanding, 
plan or arrangement with any non-afhliated 
defendant or with any other corporation, 
company or firm, or any director, officer, 
employer or agent of such non-afhliated de- 
fendant or other corporation, company or 
firm, directly or indiréctly, whether in con- 
nection with the purchase of stock or assets 
or otherwise, not to compete in, through. 
or by the Newspaper: Sales Promotional 
Plan. ; 

E. Coercing or compelling, by means of 
threats, intimidation, bribes or other means, 
any person to deal or refrain from, dealing 
in dinnerware with any other person. 


F. Threatening, instituting or maintain-. 


ing any suit or proceeding based on a claim 
of exclusive right to any method, plan. or 
program of marketing or distributing din- 
nerware. : 

-G. Claiming or asserting that any copy- 
right grants-or includes an exclusive right 
to use or license to use any method, pro- 
gram or plan of marketing or distributing 
dinnerware. 

IV 


{Access to Records, Interviews and Reports] 


For the purpose of securing compliance 
with this decree and for no other purpose,. 
representatives of the Department of Justice, 
on written request of the Attorney General 
of the United States or an Assistant Attor- 
ney General thereof, and on reasonable no- 
tice to any one of the defendant corporations 
made to any officer or director of said cor- 
poration, shall be permitted during office: 
hours of such defendant corporation, access 


to all books, ledgers, accounts, correspond-. 


ence, memoranda, or other records and 
documents. in the possession of or under 
the control of such defendant, relating to 
any matter contained in this decree, and 


fully to inspéct the 


. une and make copies 
thereédf. re 


Without restraint or interference 


‘from any defendant, such representatives 


may interview officers, directors, and em- 
ployees of the defendant corporations. Each 
of the defendant corporations on written re- 
quest of the Attorney General of the United 
States or an-.Assistant. Attorney General 


‘thereof shall submit such reports in respect 


of any matters as from time to time may be 
reasonably necessary for the proper enforce- 
ment of this decree; rode, however, that 
the information so obtained shall not be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the De- 
partment of Justice except in the course of 
legal proceedings for the purpose of secur- 
ing compliance with this decree in which 
the United States is a party or as otherwise 
required by law. 


Vv 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 


‘time for such further orders and directions 


as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, or for the 
punishment of violations thereof. 


VI 


[Nothing to Restrict or Prohibit 
War Activities] 


Nothing in this decree shall be construed’ 
to restrict or prohibit in any way any action 
taken by any defendant, its “successors, 
subsidiaries, officers or employees, in good 
faith and within the fair intendment of the 
letter of the Attorney General of the United 
States to the General Counsel of the Office 
of Production Management, dated April 29, 
1941 (a copy of which is attached hereto 
as Exhibit “A’’), [reported at 91151, and 
omitted here], or with any amendment or 
amplification thereof by the Attorney Gen- 
eral, or in accordance with any arrangement 
of similar character between the Attorney 
General and any national defense agency in 
effect at the time, provided such letter or 
arrangement has not at the time of such 
action been withdrawn or cancelled with 
respect thereto. 
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infringed Claims 1 and 2 of Patent No. 1,793,734 and had also vi 
to,acknowledge the validity of, and not to infringe, that patent. 
A decree holding that defendant infringed plaintiff's 
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olated an agreement 


S patent and violated its agree- 


ment to acknowledge the validity of, and not to infringe, that patent, is reversed and 
the cause remanded to give opportunity to present evidence as to whether the agreement 
violates the anti-trust laws and as to other issues. 

In.a suit for: patent infringement, the appellate court should consider defendant’s 
argument that defendant’s agreement not to contest the validity of the patent is void as 
in, cestraint of trade. even though defendant did not raise this defense in the court below. 
. For plaintiff-appellee: Edmund Quincy Moses and R. W. Lotz. 

For defendant-appellant: John J. Sweedler (Harry Jacobson, of counsel). 


Before L. Hanp, Swan and Frank. Circuit Tudoes AS 


[Facts of Case]. 

_ Plaintiff, in previous litigatien, sued defend- 
. ant for infringement of Patent No. 1,411,227 and 
Patent No. 1,352,157. The patent involved in 
the present suit, Patent No. 1,793,724, was in no 
way involved in that earlier litigation and is 
unrelated to those patents, After a decree in 
the earlier suit in favor of plaintiffi—Nachman 
“Spring-Filled Corp. v. Kay Manufacturing Corp., 
78 F. (2d) 653 (C. C. A. 2)—the parties, on 
August 6, 1935, in. Illinois, entered into an 
agreement in settlement of that litigation. De- 
fendant, a New York corporation with its prin- 
. cipal place of business in New York, agreed to 
pay a stated sum to plaintiff, an Illinois corpo- 
-ration with its principal place of business in 
Illinois; acknowledged the validity of the patent 
involved in the present suit; agreed ‘‘not to 
manufacture or sell’? any devices which would 
infringe that patent; and further agreed to 
‘“‘discontinue the manufacture and sale of de- 
vices embodying the invention’’ of the patent 
now’ in suit ‘‘throughout the balance of the 
unexpired term thereof,’’ which was then ap- 
proximately thirteen years. Plaintiff agreed 
that, in consideration of these undertakings by 
the defendant, it would release defendant of all 
damagés resulting from the infringment of Pat- 
ent No. 1,352,157 and Patent No. 1,793,724, and 
would waive any claim for damages for any 
alleged infringement to date of the patent now 
in suit. At the time of making the agreement, 
the defendant was manufacturing a device iden- 
‘tical with the disclosure of that patent. Both 
plaintiff and defendant at that time were and 
now are engaged in the general manufacture 
of spring cushions for the furniture industry. 
The bill contained an allegation as to the juris- 
dictional amount. 

The patent in suit is for an improved method 
of making a so-called Marshall cushion, which 
cushion is old and not subject to patent. The 
invention is intended to prevent the telescoping 
or nesting of the springs within one another 
when subjected to longitudinal or lateral pres- 
sure. The specification says that the ‘‘main ob- 
ject of the invention” is ‘‘to provide a spring 
assembly’’ of the Marshall type equipped with 
means for preventing the crowding together of 
the springs without in any way interfering with 
the efficiency of the cushion containing the 
same. The claims in suit read as follows: 

“1. A spring assembly comprising sets of ar- 
ticulate spring-filled fabric casings disposed 
side by side, straight, resilient wires having eye 
formations at their ends interposed between 
contiguous sets of said casings adjacent to the 
top and bottom walls thereof, and cord loops 
passing through and joining contiguous corner 
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portions of contiguous casings and contiguous 
sets thereof and about the end coils of spring 
contained therein, and about the said wires and 
through the eyes thereof, respectively, thereby 
to join contiguous rows of said casings and asso- 
ciate the springs thereof with each other and 
said wires. 

“2. A spring assembly comprising a plurality 
of sets of articulate casings containing springs, 
said sets of casings being disposed side by cee 
resilient substantially straight wires interpose 
between contiguous sets of said casings parallel 
with the top and bottem walls thereof, and 
cords joining the casings of each of said sets 
with the casings of contiguous sets and engaged 
with the spring within said casings and with 
said wires, the latter equipped with formations 
engaged with said cords for preventing relative 


- longitudinal movement of said wires and said 


sets of casings.’’ 

At the trial, defendant moved that plaintiff 
elect between his cause of action for patent in- 
fringement and that for breach of the contract, 
but the district court denied this motion. That 
court, after the trial, entered an interlocutory 
decree holding that defendant had infringed and 
violated its agreement, and enjoining defendant 
from further using, making or selling the pat- 
ented device; the decree provided that the de- 
fendant recover profits from defendant and 
damages resulting from the infringement to- 
gether with damages resulting from breach of 
the agreement, but with the proviso ‘‘that the 
defendant shall not be liable but once for the 
same item of damage, whether due to infringe- 
ment’”’ of the patent ‘‘or breach of said’’ agree- 
ment. The decree referred the cause to a 
master for an accounting and ascertainment of 
such damages. From that decree, defendant 


- appeals. 


[Defense Raiséd on Appeal] 

FRANK, Circuit Judge: Defendant, in its 
brief on appeal, argues that, if the patent 
is invalid, the agreement is void as in re- 
straint of trade, and that therefore we must 
inquire into the validity of the patent. This 
contention was not made in the court below; 
but we do not reject it on that account, since 
Muncie Gear Co. v. Outboard Co., 315 U. S. 
759, 766, 768, seems to us to hold that re- 
gard for “the public interest sought to be’ 
safeguarded by the patent statutes and so 
frequently present but so seldom adequately 
represented in patent litigation” requires 
that an upper court should consider impor- 
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tant defenses in such litigation even though 
not raised in the court below. 


[Licensee May Question Validity of Patent 
When License Agreement Fixes Prices] 

In Sola Electric Co. v. Jefferson Electric Co., 
317 U. S. 173, the court (to the surprise of 
the patent bar generally) held that the so- 
called implied estoppel of a patent licensee, 
to question the validity of the patent under 
which he is licensed, is inoperative, even if 
-the estoppel would otherwise be effected 
under federal or state law, when the license 
“agreement contains a provision fixing prices, 
since such a provision, should the patent be 
not valid, will violate the Sherman Act. In 
‘American Cutting Alloys, Inc. v. General Elec- 
tric Co., 135-F. (2d) 502, 504-505 (C. C. A. 2), 
we recently applied the Sola doctrine where a 
license agreement contained both a price- 
fixing clause and an express covenant not 
to question the validity of the patent. 


[Doctrine Applicable When Agreement 
Restrains Competition Without 
Fixing Prices] 

In the instant case, too, the govenant is 
express. But here we find it in an agree- 
ment, containing no price-fixing clause, 
which was made by one not a licensee or 
assignor. That the defendant is not a 
licensee or assignor may strengthen its de- 
fensive position, for reasons we shall note 
later. It is suggested, however, that the Sola 
doctrine is inapplicable to an agreement 
which unreasonably restrains -competition 
but does not fix prices. We cannot agree. 
True, the court in the Sola case specifically 
referred to “the doctrine of estoppel” as 
being “in conflict with the Sherman Act’s 
prohibition of price-fixing.” But the ra- 
tionale of the opinion is that there can be 
no valid estoppel to deny the validity of 
a patent if the estoppel will result in a con- 
travention of federal anti-trust laws. The 
court concluded its opinion with the state- 
ment that “rules of estoppel which would 
fasten upon the public as well as the peti- 
tionér the burden of an agreement in viola- 
tion of the Sherman Act must yield to the 
Act’s declaration that such agreements are 
unlawful, and to the public policy of the 
Act which, in the public interest, precludes 


1 Also pertinent are cases holding that a court 
‘should sua sponte raise the question of the 
illegality of an agreement where the illegality 


- is serious (especially where an important pub- 


lic interest is involved), and that the defense 
of illegality cannot ordinarily -be waived. See, 
e.g., Oscanyan v. Winchester Repeating Arms, 
103 U. §. 261; Roberts v. Criss, 266 F. 296, 302 
(C. C. A. 2); Fitzsimmons v. Eagle Brewery Co., 
107 F. (2d) 712 (C. C. A. 3); Williston, Con- 
tracts (Rev. ed.) § 1630a; Restatement of Con- 
tracts, § 600, comment. 


the enforcement of such unlawful agree~ 
ments, Cf. Morton Salt Co. v. Suppiger, 314 
U. S. 488, 492-493.” As that Act renders 
unlawful not merely price-fixing agreements 
but all agreements which, in any way, un- 
reasonably restrain competition in interstate 
commerce, the conclusion is inescapable that 
the Sola case doctrine applies to any such 
agreement. The citation in the Sola opinion 
of the Morton Salt case is significant; for, in 
the latter case, the court refused to enjoin 
infringement of a patent the owner of which, 
the plaintiff, was restraining competition not 
through price-fixing but by requiring its 
licensees (the defendant not being one of 
them) to buy non-patented articles from 
plaintiff." We are fully aware that this 
conclusion may gravely affect many patent 
licenses, that it may, in many instances, re- 
move one of the principal motives inducing 
the grant of a license. But we think that 
the logic of the Sola case compels that 
conclusion. 


[Covenant Acknowledging Patent’s Valid- 
ity Cannot Be Enforced] 


The agreement here is one by which de- 
fendant agreed with plaintiff, a competitor, 
to. cease making and selling, throughout the | 
United States and for thirteen years, a com- 
modity which both parties had theretofore 
been making and selling. If, disregarding 
the patent, the effect of the agreement would 
be unreasonably to restrain competition,” 
then only the validity of the patent can 
rescue the agreement from the jaws of the 
Anti-Trust laws. Accordingly defendant’s 
covenant acknowledging the patent’s valid- 
ity constitutes, in effect, an undertaking that, 


‘if sued by plaintiff for enforcement of that 
agreement, defendant will not assert the 


defense that the agreement is illegal. Such 
a raising-by-one’s-boot’s-straps undertaking, 
of course, cannot be enforced.” 


[Agreement May Be Illegal According 
to State Law] 


In the Sola case, the court said that, in 
its earlier decisions concerning the estoppel 
of a patent licensee to contest the patent’s 
validity, the rule of estoppel had been ap- 
plied without discussion, and suggested that, 
absent a Sherman Act situation, the question 


Ja See also B. B. Chemical Co. v. Hillis, 314 
U.S. 495. 

1b In United States v. Socany Vacuum Oil Co., 
310 U. S. 150, note 59 (at p. 226) the court dis- 
tinguished between §§ 1 and 2 of the Sherman 
Act, noting that § 1, unlike § 2, relates to con- 
tracts and is not confined to monopolies. 

2See note 1 swpra; 66 C. J. 280; 13 C. J. 459. 


Cf. Williston, loc. cit., §§ 811, 1630a, 1751; Re- 


statement of Contracts, §§ 572, 573; Arnold v. 
National Aniline Chemical Co., 20 F. (2d) 364, 
(C. C. A. 2); 12 Amer, Jur. 683. 
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may be one of state law.’ This would seem 
to mean that such an agreement as that be- 
fore us is illegal, unless the patent is valid, 
if, regarding the agreement as one relating 
to an unpatented commodity, it-would be 
illegal according to State law. By the com- 
mon law of most jurisdictions, an agreement 
restricting competition is illegal unless it 
is “ancillary” to the sale of a business or the 
like.** In the instant case, the agreement is 
not thus “ancillary.” Accordingly, even if 
it does not violate the Sherman Act, it may, 
under the Sola doctrine, be unenforceable, 
‘unless the patent is valid. 


[Defendant Neither Assignor 
Nor Licensee] 


The agreement here perhaps confronts 
another difficulty. In most of the cases de- 
cided before Sola, which sustained an estop- 
pel, whether implied or based on an express 
covenant, the estoppel ran against either 
an assignor of the patent or a licensee there- 
under, and those decisions seemed to have 
relied on analogies of conveyance or leases 
of land* But as here the defendant is 
neither an assignor nor a licensee, the pat- 
ent-estoppel cases, even as they stoad in 
pre-Sola days, may not be protective of the 
agreement, and, even assuming that the 
Sola doctrine is limited to price-fixing agree- 
ments, the agreement here may be illegal 
under the common law rule as to contracts, 
not “ancillary,” in restraint of trade. 


[Public Policy of Preventing Suppression 
of Competition by Worthless Patents] 


In Pope Mfg. Co. v. Gormully, 144 U. S. 224 
(in a.case to which the Sherman Act was 
inapplicable because the agreement before 
the court-was made and the litigation began 
prior to the enactment of that statute), the 
court (p. 233) construed the agreement as 
one by which the defendant, in considera- 
tion of the grant to it by. plaintiff of licenses 
under fifteen patents, agreed not to dispute 
the validity of or plaintiff's title to, and not 


to infringe, not only those but fifty other. 


patents; ° the plaintiff filed a bill seeking an 
injunction restraining defendant from breach- 
ing the agreement as to certain of those 


patents under which defendant was not 
licensed; the court affirmed a decree dis- 


missing the bill. Stating that “the real ques- 
tion is whether the defendant can estop him- 
self from disputing patents which may be 
wholly void or to which the plaintiff may 
have no shadow of title,” the court went on 
to hold that, on grounds of public policy, 
equity must refuse to give specific enforce- 
ment (by way of injunction) of such a con- 


tract because “it is important to the public: 


that competition should not be repressed by 
worthless patents.” It is true that the court 
referred to possible over-reaching by plain- 
tiff in the making of the contract, but it did 
not rest its decision on that ground.’ True, 
too, the court described the contract as one 
“not to set up any defense whatever to any 


8 The court (317 U. S. 175) said: ‘‘The Circuit 
Court of Appeals, in holding that petitioner as 
a licensee was estopped tn challenge the validity 
of the patent, did not say whether it considered 
that it was applying a rule of federal or of state 
law, and it cited no decisions of either the fed- 
eral or the Illinois courts.. Where no price-fixing 
stipulation was involved in the license contract, 
this rule of estoppel, which was not questioned 
by counsel, was applied without discussion in 
U. 8. v. Harvey Steel Co., 196 U. S. 310; ef. 
Kinsman v. Parkhurst, 18 ‘How. 289. We need 
not decide whether in such a case the rule is 
one of local law, cf. Dale Tile Mfg. Co. v. 
Hyatt, 125 U. S. 46, 53-54, or whether, if it be 
regarded as a rule of federal law because the 
construction and application of the patent laws 
are involved, it was rightly applied in U. 8S. »v. 
Harvey Steel Co., supra. For here a different 
question is presented—whether the doctrine of 
estoppel as invoked below is so in conflict with 


the Sherman Act’s prohibition of price-fixing - 
that this Court may resolve the question even « 


though its conclusion be contrary to that. of a 
state court.” ~ 4 


Kinsman v. Parkhurst, 18 How. 289, 293-294, 
involved, as the court there noted, a partnership 
agreement between joint owners of the patent. 


Dale Mfg, Co. v. Hyatt, 125 U. S. 46, held'that 
a decision of the highest court of a state, which 
had sustained an agreement by which a licensee 
acknowledged a patent’s validity, did not in- 
volve a federal question so as to permit review 
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by the United States Supreme Court on writ of 
error. 

sa That, if not thus ‘‘ancillary,’’ such an agree- 
ment is illegal at common law; see, e.g., U. 8S. 
v. Addyston Pipe & Steel Co., 85 Fed. 271, 
282-284 (C. C. A. 6); Super-Maid Cookware Corp. 
v. Hamil, 50 F. (2d) 830 (C. C. A. 5, cert. den. 
284 U. S. 677); Restatement of Contracts, 
§§ 515(e) and 516; 17 C. J. S. 629; 36 Amer. 
Juris. 530, 537; Handler, Cases and Other Ma- 
terials on Trade Regulation (1937) 150ff; cf. 
Handler, A Study of The Construction and En- 
forcement of The Federal Antitrust Laws, Mono- 


graph No. 38, Temporary National Committee, - 


Senate Committee Print, 76th Cong., 3d Sess. 
(1941) 6-7. 


4See Westinghouse v. Formica Co., 266 U. S. 


342, 350. 


5 See the opinion of the Circuit Court in that 
case, 34 Fed. 877 (C. C. N. D, IIl.). 


6The Circuit Court had indicated that there 
may have been overreaching by the plaintiff in 
inducing the defendant to sign the agreement, 
but concluded its opinion with the statement 
that ‘‘it ought not to be enforced in a court of 
equity even if the defendant fully understood 
and comprehended the force and import of every 
paragraph of it.”’ . 

The Supreme Court, referring to the evidence 
as over-reaching, said (144 U. S. at 237-238): 
‘“‘While we are not satisfied that his assent was 
obtained by any fraud or misrepresentation, or 
that defendant should not be bound by it to the 
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suit that may be begun upon fifty different 
causes of action”; so that it is arguable that 
the doctrine of that case has no relevance 
where, as here, the contract relates to but 
a single patent. 
clear. For the court discussed at length 
(pp. 235-236) cases holding that one may 
not legally in a contract. agree not to avail 
himself of a defense, “secured to him on 
grounds of public policy,” even as to a single 
cause of action arising under that contract.’ 
Moreover, the court in the Pope Mfg. case, 
in stressing the public policy of preventing 
suppression of competition“by “worthless 
patents,” articulated an attitude recently 


_voiced, in even more emphatic terms, by the 


Supreme Court as presently constituted, in 
Morton Salt v. Suppiger, supra, B. B. Chem- 
ical Co. v. Ellis, supra, and Muncie Gear Co. 
v. Outboard Co., supra. In Philadelphia 
Creamery Sup. Co. v. Davis & Rankin Bldg. 
& M. Co., 77 Fed. 879 (C. C. N. D. IIL), 
the defendant, when granted a license under 
certain patents, agreed not to contest the 
validity of certain other patents; there was 


Yet that is by no means’ 
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no suggestion of over-reaching, but the 
court, referring to the Pope Mfg. case, said, 
in a dictum, that such an agreement “would 
not possibly be enforceable,” with respect 
to the patents under which the defendant 
was not licensed.® 


[Other Cases] 


In United Lens Corp. v. Doray Lamp Co., 
93 F. (2d) 969 (C..C. A. 7), the defendant, 
in connection with the grant to it of a license 
under one patent, agreed not to contest the 
validity of, and not to infringe, another 
patent;° suit was brought to restrain in- 
fringement of this latter patent and to en- 
force the agreement with respect thereto. 
The court, apparently recognizing the inap- 
plicability of the patent-estoppel doctrine, 
held invalid the patent in suit, and then, 
regarding the contract as oné to refrain from 
competition in making or selling an unpat- 
ented article, decided that it was not illegal, 
citing cases relating to “ancillary” agree- 
ments, which are obviously not pertinent,” 
and not noting the Pope’ Mfg. case. In 


extent to which it is valid at law, we are clearly 
of the opinion that plaintiff has no right to call 


upon a court of equity to give it the relief it, 


has sought in this suit.’”’ 

On the same day the court, in infringement 
suits brought under several of the patents in- 
cluded in the agreement but under which de- 
fendant was not licensed, held some of those 
patents invalid. See 144 U. S. 23g and 144 
U.S. 254. 

7On this point, the court said, in part (pp. 
234-235): ‘‘The reports are not entirely barren 
of authority upon this subject. Thus in Crane v. 
French, 38 Mississippi, 503, 530, 532, it was held 
that though a party may omit to take advantage 
of a right, such as the right to p'ead the statute 
of limitations, secured to him by law, he could 
not bind himself by contract not to avail him- 
self of such right if it be secured to him on 
grounds of public policy. ‘But there appears 
to be,’ says the court, ‘a clear distinction be- 
tween declining to take advantage of a privilege 
which the law allows to a party, and binding 
himself by contract that he will not avail him- 
self of a right which the law has allowed to 
him on grounds of public policy. A man may 
decline to set up the defence of usury, or the 
statute of limitations, or failure of considera- 
tion, to an action on a promissory note. But it 
would scarcely be contended that a stipulation 
inserted in such a note, that he would never set 
up sucha defence, would debar him of the 
defence if he thought fit to make it * * * Sup- 
pose, then, an agreement made by the maker 
of a note that he would not set up the defence 
of usury. Would an action lie for a breach of 
that agreement, in case the party should make 
the defence in disregard of it? It appears not, 
and the reason is, that the right to make the 
defence is not only a private right to the in- 
dividual, but it is founded on public policy 
which is promoted by his making the defence, 
and contravened by his refusal to make it * * * 
With regard to all such matters of public 


policy, it would seem that no man can bind 
himself by estoppel not to assert a right which 
the law gives him on reasons of public policy.’ 
There are cases wherein it is held that a prom- 
ise not to plead the statute of limitations is a 
good bar, but they are those wherein the prom- 
ise was made after the cause of action had 
accrued, and where it was considered by the 
court as a new promise. There are a few cases, 
however, which hold that an ‘agreement not to 
plead the statute, made upon the instrument, or 
at the time of its execution, may be p’eaded 
as an estoppel. So in Stoutenburg v. Lybrand, 
13 Ohio St. 228,- it was held that a contract 
which provides that a defendant in a proceed- 


‘ing for divorce shall make no defence thereto, 


is against public policy. and therefore void.’ 

There is the additional fact that the agree- 
ment provided that plaintiff might, on defend- 
ant’s breach, sue out an injunction against him 
without notice. But, while the court adverted 
to that provision as unfair, it did not ground 
its decision on that unfairness, probably because 
defendant had been given notice of plaintiff's 
injunction suif> 

8In that case the agreement not to contest 
validity covered both the patent in suit and 
other patents under which defendant was not 
licensed. The defendant was licensed under the 
patent in suit but only as to certain machines; 
the court held that, although the agreement 
could not be enforced as to the other patents, it 
would be enforced as to the patent in suit even 
as to machines not included in the license. 

9 The parties to the agreement called it a 
‘dicense,’’ but, as the court noted, in fact it 
was not; for the defendant, in consideration 
of licenses under another patent, agreed not 
to contest the validity of, and not to infringe, 
the patent in suit, under which defendant was 
granted no license. ‘ 

10 That case was decided before the Seventh 
Circuit was reversed in the Sola case, and the 
court made no reference to the Anti-Trust laws. 
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American Specialty Stamping Co. v. New 
England Enameling Co., 176 Fed. 557, 558 
(C. C. A. 2) and H. D. Smith & Co. v. South- 
ington Mfg. Co., 247 Fed. 342, 343 (C. C. A. 2), 
it was said, without discussion, that where, 
threatened with an infringement suit, a de- 
fendant, not obtaining a license, agrees to 
admit the validity of a patent and not to 
infringe, he is bound by his agreement; but 
in neither of those cases was the Pope Mfg 
case noted. It may be that, even aside from 
the Sola doctrine, the agreement in the in- 
stant case,-under the doctrine of the Pope 
Mfg. case, is unenforceable, at least in 
equity.” 


[Reasons for Remanding Case] 


On one theory or another, it may be that 
the agreement here cannot bar an inquiry 
into the validity of the patent. Yet, as this 
issue was not raised in the trial court, there 
was no adequate opportunity to present evi- 
dence as to whether (a) the agreement does 
or does not violate the Anti-Trust laws and 
is legal under State law; or (b) the facts 
are such that, if violative of neither the Anti- 
Trust laws nor any other federal law nor 
the State law, the agreement does or does 
not come within the doctrine of the Pope 
Mfg. case; or (c) if plaintiff fails as*to (a) 
and (b), the patent is or is not valid; or 
(d) if the patent is invalid and if the agree- 
ment is not illegal but comes within the 
Pope Mfg. Co. doctrine, still plaintiff is en- 
titled to damages at law. Accordingly, we 
shall not now pass on the question of the 
patent’s validity or that of recovery on the 
contract, but, “to the end that injustice may 
not be done,” we shall now remand the case 
to the triak court with directions to vacate 
the decree and to hear evidence of the kind 
we have just described.” 


[Patent Valid and Infringed] 


The case, however, has been fully heard, 
here and below, on the issue of infringe- 
ment and breach of agreement, and it will 
Save time if we now decide that issue, as- 
suming for the moment that the patent is 
valid or, if not, that the agreement is not 
illegal. The trial court correctly held for 
plaintiff on that issue. So crowded is this 
field that, in the light of the prior art now 
appearing in the record, the claims must be 
markedly narrowed, for they disclose a com- 


bination, at best not startingly ingenious, of 
elements by no means novel in the art. For 
that reason, our decision as to the scope of 
the claims can be of little interest to anyone 
except the parties to the suit, and we need 
not enlarge on the details of the claims or 
those of defendant’s device. However, no 
matter how narrowly the claims are con- 
strued, the defendant may not avoid in- 
fringement and breach of its agreement’ by 
an absurdly literal interpretation of words 


which, in ordinary usage, have a broad mean- 


ing. Consequently “cord loops” must be 
interpreted to include wire loops, since 
“cord” ordinarily includes wire as we speak 
of “picture cord.” Moreover, while, with 
respect to such a patent as this, the doctrine 
of equivalence must be most cautiously em- 
ployed, it is not, even here, so completely 
without efficacy that defendant can, as it has 
tried to do, escape infringement and the 
obligations of its agreement, by adopting 
contrivances which any mechanic skilled in 
the art would recognize at a glance to be 
obvious substitutes for those disclosed in 
the claims. Defendant’s wires are straight 
throughout the major portion of their length 
and are therefore “substantially straight.” 
In the patent, the cords or cord loops pass 
through the “eyes” of the wires, while, in 
the defendant’s device, “hog rings” pass 
through the “eves.” These differentiated 
means used by the defendant are of a kind 
well-known in the art to be almost the pre- 
cise equivalent of those in the patent. De- 
fendant plainly infringed and violated its 
agreement (which, for the purposes of this 
discussion and for the time being, we assume 
to be valid). 


[Causes of Action Not Inconsistent] 


There was no error in the refusal of the 
trial court to compel plaintiff to elect as be- 
tween its two causes of action. The two 
were not inconsistent. 
age for breach of the contract (if valid) and 
for infringement of the patent (if valid) 
may well be different; to the extent that 
they may overlap, the trial court’s order 
was fully protective of defendant. 


[Case Reversed and Remanded] 


Reversed and remanded with directions in 
accordance with the foregoing opinion. 


1 The court, in the Pope Mfg. case, left open 
the possibility of recovery of damages at law 
for the breach of the agreement. 

12 Benz v. Celeste Fur Dyeing & Dressing 
Corp., 136 F. (2d) 845, 848 (C. C. A. 2); U. S. 
v. Rio Grande Dam & Irrigation Co., 184 U. S. 
416, 423, 424; Hstho v. Lear, 7 Pet. 130; Arm- 
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‘strong v. Lear, 8 Pet. 52, 74; Security Mortg. 


Co. v. Powers, 278 U. S. 149, 159, 160; Pfeil v. 
Jamison, 245 F. 119 (C. C. A. 3); Finefrock v. 
Kenova Mine Car Co., 22 F. (2d) 627, 634 (C C. 


A. 4); Wyant v. Caldwell, 67 F. (2d) 374 (C. C. 


A. 4); Columbia Gas & Fuel Co. v. City of 
Columbus, 55 F. (2d) 56, 58 (C. C. A, 6). 


The elements of dam- - 


— 
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[| 56,294] Northwestern Oil Company v. Socony-Vacuum Oil Co. et al. 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8353. Octo- 
ber Term and Session, ‘1943. *December 7, 1943. 


Appeal from the District Court of the United States for the Western District of Wisconsin. 


Section 4 of the Clayton Anti-Trust Act, which gives to one damages for his personal 
benefit, does not create an action because of the conspiracy alone. The right of recovery 
by a private party is limited to the damages actually incurred by him. He must plead 
and prove a pecuniary loss of or injury to his business or property. Proof that defendant 
gasoline refiners engaged in a conspiracy which enhanced the price of gasoline purchased 
by plaintiff jobber is insufficient to justify recovery of damages by the jobber, without 
showing whether the jobber had in fact escaped damage by fixing equivalently larger — 


selling prices, thus passing-en the increased cost to its purchasers. 


In a suit for treble damages under the anti-trust laws, the Court would be justified in 
directing a verdict upon the ground that plaintiff participated in the illegal conspiracy. 


Where parties stand in pari delicto, the law leaves them where it finds them. 


_. For appellants: Raymond A. and William P. Crawford, Superior, Wis.; Paul E. Had- 
lick, Washington, D. C.; Ralph E. Burdick, Duluth, Minn. 


For appellees: David T. Searle, Chicago, Ill.; H. H. Thomas, Madison, Wis.; W. H. 


Dougherty, Janesville, Wis. 


Before Sparks, KERNER, Circuit Judges, and LinbLeEy, District Judge. 


[Facts of Case] 


Linbiey, District Judge: Plaintiff sued to 
recover damages alleged to have been in- 


-curred by reason of defendants’ violation 


of the Anti-Trust Law, 15 U. S. C..A. Sec- 
tion 1, claiming injury to its business and 
property under Section 4 of the Clayton-Act, 
15 U.S. C. A. Section 15.. At the conclusion 
of plaintiff’s evidence, defendants moved far 
a directed verdict upon two grounds,—(1), 
that plaintiff had failed to prove damage, 
and (2), that plaintiff had participated in 
the alleged illegal conspiracy and its execu- 
tion and was, therefore, in pari delicto with 
defendants. The court allowed the motion 
upon the first ground and found it unnec- 


essary to pass upon the second. 


Plaintiff is a jobber, reselling gasoline to 
other jobbers and to retailers and consumers. 
It purchased from the W. H. Barber Com- 
pany, who in turn bought from the Tide- 
water Oil Company. Barber bought at 4 
cent per galion below the published tank car 
market and resold to plaintiff at the low 
of the same market. Plaintiff was assured 
a margin of 5% cents per gallon between 
the tank car price, plus freight, and the nor- 
mal service station price established from 
time to time by the Standard Oil Company 
of Indiana. In January, 1936, this margin 
was raised to 5% cents. 


Plaintiff resold gasoline in cars to other 


_ jobbers at the average of the high and low 


quotations of the tank car spot market pub- 
lished daily. It resold to dealers at tank 
wagon rates, which, until August, 1936, were 
determined by deducting a fixed quantity 


discount, (Q. D. A.) from established retail 
Subsequent to adoption of. 


station prices. 
the so-called Iowa plan, August 29, 1936, a 
dealer’s tank wagon price was posted and 


plaintiff sold at this figure. It resold to 
consumers at service station quotations or 
at the consumers’ tank wagon price. The 
rate at which it sold to consumers and deal- 
ers was fixed at all times by the posted 
prices of the market leader, Standard Oil 
Company of Indiana, which sells more gaso- 
line than any other company in the middle 
west, having wide spread marketing facili- 
ties and reaching almost every community. 
United States v. Socony, et al., 105 Fed. (2d) 
809 (CCA7). The Standard service station 


and tank prices follow regularly the in- 
“creases and decreases in the tank car mar- 


ket and its formula,—tank car .cost, plus 


_ freight, plus°5%4 cents per gallon,—was 


adopted by the Department of Agriculture 
and Markets of the State of Wisconsin in 


‘order 23C, which fixed a minimum service 
station price in Wisconsin. ~ 
-order, which was in effect between February 
“and June, 1935, the published tank car mat- 
_ket was the basis for determining the mini- 


Under this 


mum service station price in Wisconsin, 
and it provided that such price would ad- 
vance or decline 3/10ths of a cent as the 
average tank car quotation advanced or 
declined. 


[Illegal Fixing of Increased Retail Prices 
Alleged| 

The increases in tank car prices complained 
of came in March, 1935, and by June 14 of 
that year had reached 1% cents per gallon; 
during this period, plaintiff's price to dealers 
and consumers had correspondingly in- 
creased 1-3/10ths cents. This situation 
abided until January, 1936, when plaintiff's 
cost increased 1% cent and its selling price a 
like amount. During 1936, plaintiff’s buying 
price was reduced .625 of a cent and its. 
selling price .6 of a cent. In November, 
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1936, its cost increased. % of a cent and in 
December its selling price increased 3/10ths 
of a cent. 


[No Showing as to Selling Prices] 

Plaintiff introduced evidence of the total 
cost of-all gasoline purchased under the 
alleged illegally increased prices and rested 
without proof of realization upon sales. It 
apparently believed that proof of increased 
cost, due to an illegal fixing of prices on 
the part of defendants, was sufficient to jus- 
tify recovery of damages under the Clayton 
Act without showing whether it had in fact 
escaped damage by fixing equivalently larger 
selling prices, thus passing on the increased 
cost to its purchasers. 


[Plaintiff Participated in Price Stabilization] 


Its proof further disclosed that, in the 
meetings and conferences as a result of 
which stabilization of prices came about, re- 
sulting in increased cost of gasoline, plain- 
tiff’s officers participated and cooperated; 
that they were well advised that the pro- 
gram was intended to establish an increased 
tank car quotation in order to maintain retail 
prices in its territory and that plaintiff's 
officers requested its employees to cooperate 
with the participants in promoting the plan. 
The letters written by its officers and their 
testimony clearly establish that plaintiff was 
an active agency in working out with de- 
fendants and others the scheme of which it 
now complains and in raising and maintain- 
ing prices from which it now claims damage 
has accrued to it. 


[Conviction Relied on as Basis of Recovery] 


Defendants were among those indicted 
and convicted, in the District Court of the 
Western District of Wisconsin, of violation 
of Section 1 of the Sherman Act, 15 U. S. 
C: A., affirmed in United States v. Socony- 
Vacuum Oil Co., Inc., 310 U. S. 150. The 
essence of the charge was illegal fixing of 
increased retail prices of gasoline by de- 
fendants by raising tank car prices and 
thereby, in turn, eventually, retail prices. 
Upon that conviction plaintiff relied as a 
basis for recovery in this cause. 


[Right of Recovery Demands Proof of 
Pecuniary Loss] 


The Act, 15 U. S. C. A. 15, provides that 
one injured in his business or property by 
‘reason of anything forbidden in the anti- 
trust laws may sue and recover threefold 
the damages sustained. The statutes were 
intended to: advance the public welfare by 
promoting free competition and preventing 
undue restriction of trade and commerce. 
But by the provision which gives to one 
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-under the Commerce Act. 


damages for his personal benefit, no action 
is created because of the conspiracy alone; 
the right of recovery by a private party is 
limited to the damages actually incurred by 
him. He must plead and prove a pecuniary 
loss of or injury to his business or property. 
Sidney Morris & Co. v. National Ass’n. of 
Stationers, Office Outfitters & Manufacturers, 
40 Fed. (2d) 620 (CCA7) ; Keogh v. Chicago 
& North Western Railway Company, 271 Fed. 
444 (CCA7); Maltz v. Sax, 134 Fed. (2d) 2 
(CCA7).; Pennsylvania Railroad Company v. 
International Coal Mining Co., 230 U. S. 184; 
Davis v. Portland Seed Co., 264 U. S. 403. 


_ [Cases to Recover"Improper Freight Charges 


Distinguished] 


The cases cited in support of plaintiff's 
view that it might recover upon showing 


‘merely wrongful increases of prices to pur- 


chasing jobbers, irrespective of whether the 
latter correspondingly raised their retail 
prices or passed on the additional cost to 
the consumer, are largely those having to 
do with recovery of improper freight charges 
But, in Pennsyl- 
vania Railroad Company v. International Coal 
Mining Company, 230 U. S: 184, the Supreme 
Court pointed out the obvious distinction 
between an action to recover freight over- 
charges and one to recover damages be- 
cause of unfair discrimination. The carrier 
is bound to establish published rates and, 
if these prove to be improper, the shipper is, 
by statute, 1 jure proprio, granted the right 
to recover. 49 U.S.C. A. 1. This remiedy, 
as a matter of law, is lodged only in those 
in. privity with the carrier, whereas the action 
under the Clayton Act is one in tort, not 
to recover an overcharge as such. but to 
collect damages sustained to plaintiff’s prop- 
erty or. business. Such damage arises, as 
Mr. Justice. Holmes remarked in Chatta- 
nooga Foundry and Pipe Works v. City of 
Atlanta, 203 U. S. 390, when it is shown that- 
. Property of one complaining is dimin- 
ished. 


[Cases to Recover Damages for Discrimina- 
tion Similar] 


That the action here is more nearly within 
those brought under the Commerce Act-to 
recover damages because of illegal discrimi- 
nation is evident from the language of 
Pennsylvania Railroad Company v. Interna- 
tional Coal Mining Company, supra, and Davis 
v. Portland Seed Company, 264 U. S. 403. In 
the Pennsylvania case the Supreme Court 
asserted that actions of the latter category 
are suits for damages actually sustained, 
which may be the same as, or less, or many 
times greater than the rebates allowed an- 
other saying: “Under the statute, it (de- 
fendant), was not liable to the plaintiff for 
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the amount of the rebate paid on contract 
coal, but only for the damages such illegal 
payment caused the plaintiff. The measure 
of damages was the pecuniary loss inflicted. 
on the plaintiff.” This court applied this 
reasoning in interpreting the Anti-Trust Act 
in Keogh v. Chicago & North Western Kauway 
Company, 271 Fed. 444, 47 (CCA7), saying: 
“Under this statute those who may sue for 
threefold damages * * * are limited to 
those ‘who shall be injured in his business 
or property,’ and if a recovery is permitted 
it must be limited to the damages ‘by him 
sustained.’ Pennsylvania Ry. Co. v. Interna- 
tional Coal Co., 230 U. S. 184. The mere 
fact that the defendants might have been 
subject to a criminal prosecution by the 
government, * * * is of no avail to a liti- 
gant unless it is established that he sustained 
pecuniary damage. Pennsylvania Ry. Co. v. 
International Coal Co., supra”’ This was af- 
firmed by the Supreme Court in 260 U. S. 
156, 165, where the court said: “* * * re- 
covery cannot be had unless it is shown, that, 
as a result of defendants’ acts, damages in- 
some amount susceptible of expression in 
figures resulted. These damages must be 


proved by facts from which their existence 


is logically and legally inferable. They can- 
not be supplied by conjecture. To make 


proof of such facts would be impossible in 


the case before us. It is not like those cases 
where a shipper recovers from the carrier 
the amount by ‘which its exaction exceeded 
the legal. rate.” 

[Failure of Plaintiff to Prove Loss] 


In other words the Clayton Act does not 
permit recovery by plaintiff in causes such 
as this for unlawful prices as such but au- 
thorizes recovery only of pecuniary loss to 
property or business. The one complaining 
need not sue to person to whom he has: 
paid the illegal prices. He may recover from 
any member of the conspiracy, if he shows: 
that the direct effect is to injure him in his 
business or property and produces facts from 
which such injurv may be ascertained. In- 
asmuch as plaintiff has. wholly failed to prove 
any loss to its property or business but 
rather has shown, by all reasonable infer- 
ences, that the increased cost of which it 
complained was passed on to the ultimate 
consumer, the court rightfully directed a 
verdict for defendant. Weehs v. Rareco Oil 
Co., 125 Fed. (2d) 84 (CCA7): Twin Ports 
Oil Co. v. Pure Oil Co., 119 Fed. (2d) 747 


— (CCAB), c.d. 314 U. S. 644; Leonard v. So- 


cony-Vacuum Co., Inc., et al., 42 Fed. Supp. 

369; Farmers Co-op. Oil Co. v. Socony-Vac- 

uum Oil Co. 133 Fed. (2d) 101 (CCA8) ;. 

Miller Oil Co. v. Socony-Vacuum Oil Co., 37 

Fed: Supp, 831.- ' 

[Plaintiff Participating in Conspiracy May Not 
Recover] 


It was not necessary for the District Court’. 


————— 


‘to pass upon the further question raised, nor 


is it essential here, but we think it not amiss 
to say that the court would have been justi- 
fied in directing a verdict upon the second 
ground, namely, that plaintiff participated in 
the illegal conspiracy. This combination 
was stamped with disapproval by the Su- 
preme Court in United States v. Socony- 


Vacuum Oil Co., supra, 221, in these words: 


“Any combination which tampers with price 
structures is engaged in an unlawful activity. 
Even though the members of the price-fixing 
group were in no position to contro] the market, 
to the extent that they raised, lowered, or sta- 
bilized prices they would be directly interfering 
with the free play of market forces. The Act 
places all such schemes beyond the pale and 
protects that vital part of our economy against 
any degree of interference. Congress has not 
left with us the determination of whether or not 
particular price-fixing schemes are wise or un- 
wise, healthy or destructive. * * * Under the 
Sherman Act a combination formed for the pur- 
pose and with the effect of raising, depressing, 
fixing, pegging, or stabilizing the price of a 
commodity in interstate or foreign commerce is 
illegal per se.’’ 


Having participated in this illegal under- 
taking, plaintiff may not recover; where par- 


‘ties stand in pari delicto, the law leaves them 


where it finds them. Maltz v. Sax, et al., 131 
Fed. (2d) 2,5 (CCA7); Eastman Kodak Co. 
v. Blackmore, 277 Fed. 694, 709, 701 (CCA2) ; 
Victor Talking Machine Co. v. Kemeny, 271 
Fed. 810, 816 (CCA3); Bluftelds S. S. Co. 
Limited v. United Fruit Co., 243 Fed. 1, 13 
(CCA3) ; Tilden, et al. v. Quaker Oats Co., 
et al., 1 Fed. (2d) 160 (CCA7):; Bishop v. 
American Preservers Co., et al. 105 Fed. 845 


,(C.C. N. DAML N. D.) ; Higgins v. McCrea, 


116 U. S. 671; Harriman v. Northern Securi- 
ties Co., 197 U. S. 244, 295. As said in Victor 


‘Talking Machine Co. v. Kenemy, 271 Fed. 810 


(CCA3): 

‘‘* * * assuming the business system or combina- 
tion established by the defendant for the sale 
of its products was in violation of the Sherman 
Anti-Trust Law, the plaintiff, having been a 
part of the system or combination and thereby 
having participated in the violation of the law, 
cannot be heard to complain of injury to .his 
business resulting therefrom. * * *’’ 


[Evidence Properly Excluded] 


We find no error in the exclusion of evi- 
dence. That offered and refused tended to; 
impeach the integrity of the conviction upon 
which plaintiff relied or was clearly irrele- 
vant or immaterial. 


[Judgment on Directed Verdict for Defendant 
Affirmed) 


The judgment is 
age AGamned: 
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Addressed to Honorable Robert W. Reidy, Assistant District Attorney, Albuquerque, 
New Mexico, by Edward P. Chase, Attorney General, by Harry L. Bigbee, Assistant 
Attorney General. Opinion No. 4402, dated October 30, 1943. 


It is not a violation of the New Mexico anti-trust laws for a group of wholesalers to 
refuse to sell their products to retailers who constantly violate the criminal laws of the 
state by serving liquor to minors, being open on Sunday, selling after hours, etc. 


[Quesiton] 


I have your letter of October 25, 1943 
wherein you state that a question has been 


submitted to your office by the Brewing. 


Industry Foundation as to whether or not 
that organization may refuse to sell beer 
(shut-off) to those liquor retailers who vio- 
late the laws of the State of New Mexico. 
You state further that the Foundation in- 
tends to make their own investigations of 
those retailers who conStantly violate the 
‘criminal laws of the state, such as, serving 
liquor to minors, being open on Sunday, 
serving and selling liquor after hours, and 
permitting undesirables to frequent their 
establishments. The Foundation will then 
give ample warning to the retailer to cease 
such practice and in the event that he does 
not a “shut-off” will be invoked. The pe- 
riod of time of the “shut-off” depends upon 
the offense. 


[Constitutional and Statutory Provisions] 


Article 4, Section 38 of the Constitution 
of New Mexico provides: 


“The legislature shall enact laws to prevent 


trusts, monopolies and combinatiohs in restraint: 


of trade.” 


Section 51-1101 to 51-1108 inclusive of the 


New Mexico 1941 Compilation pertains to 
business monopolies and trade practices. 
Section 51-1101 provides: 


“Every contract or combination between indl- 
viduals, associations or corporations, having for 
its object or which shall operate to restrict 
trade or commerce or control the quantity, 
price or exchange of any article of mantfac- 
ture or product of the soil or mine, is hereby 
declared ta be iliegai.” 


Section 51-1102 provides: 


“Every person who shall monopolize or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons to monopolize 
any part of the trade or commerce of this 
state, shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by 
a fine not exceeding one thousand dollars 
($1,000) or by imprisonment not exceeding one 
(1) year, or by both said punishments in the 
discretion of the court.” 


It is noted that these Sections attempt to - 


prevent any competition, contracts or mo- 
nopolies would control the quantity 
price or exchange of any article of manu- 
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that 


tiiet 


facture or which shall operate to restric 
trade or commerce, i 


[Agreement to Stifle Competition Is Void] 


The case of Gross, Nelly and Company v. 
Bibo, 19 N. W. 495, -145 Pac. 480; and Nichols 
v. Anderson, 43 N. W. 296, 93 Pac. (2d) 781 
held that a naked agreement by one party 
not to engage in business in competition 
with another party is in contravention of 
public policy and therefore void, unless 
such agreement and restriction be incidental 
to some general or principal transaction. 
Its main object must not he to stifle com- 


.petition. 


[Test Is Whether Combination Is Monopo- 
listic in Purpose or Tendency] 


‘It is stated at19 R. C.L.7: 


“In its broadest meaning, ‘monopoly’ signifies 
the sole power of dealing in an article, or doing 
a specified thing, either generally or in a par 
ticular place.’’ 


At 19R.C. L. 41 itis stated: 
‘It is often difficult to draw with precision 


.the line between combinations and agreements 


in partial restraint of trade or petition, and 
those having for their purpose the suppression 
of competition, which are condemned by the 
courts as Monopolies, trusts, or conspiracies or 
as béing in restraint of trade. It is not essen- 
tial that the illegality in the agreement or in 
its operation amount to a criminal offense. 
The main general test should be whether the 
contract, trust, or combination is monopolistic 
in purpose or natural tendency. If it tends to 
control the given market, it unreasonably affects 
competition ahd prices to the detriment of the 
public and is obnoxious to both the common 
law and the anti-trust statute.” 


[Liquor Business Is Subject to Regulation or 
Prohibition] 


Our Supreme Court has held, in the case 
of Alamogordo Implement Co. v. Prendergast, 
45 N. M. 40, 109 F. (2d) 254, that a violator 
has no inherent right to sell intoxicating 
liquors and liquor business is attended with 
danger to the community and is subject to 
regulation or prohibition. 


[Refusal to Sell to Law Violators Is Not 
Illegal] 


In view of the above principles I cannot 
see anything in the proposed plan which 
indicates a purpose to stifle competition or 
to unlawfully monopolize any part of the 
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trade or commerce of the liquor business 
or an attempt to control the price of any 
article. The question is:simply whether or 
not it is legal in the State of New Mexico 
for the wholesaler or a group of wholesalers 
to refuse to sell a product to a person or 
firm which they know will and intends to 
use the product in violation of the laws of 
the State of New Mexico. If any whole- 
saler or group of wholesalers have positive 
information that the liquor that they would 
sell to a particular person or firm would 
be used in furtherance of a continuous prac- 
tice and policy of violating the criminal stat- 
utes of this state, it is my opinion that it 
would not be illegal to refuse to sell a prod- 
uct under these circumstances. The pur- 
pose of our monopoly statutes is not to give 
criminal violators a cloak to hide behind, 
but is to protect legal free enterprise and 
business against unfair business practices. 


[Plans Could Not Be Used as Cloak for 
Discrimination] - 
The plan which you have presented to me 
is not what was intended to be prohibited 
by our statutes. I believe it very commend- 


able that the liquor business intends to - 


“clean their own house” and to see that the 


statutes of this state are complied with by 
all persons engaged in the liquor business. 
I, however, wish to point out that these 
plans could not be used as a cloak for dis-. 
criminating against particular persons and if 
these policies should be invoked against a 
person who was not and had not been vio- 
lating our criminal laws pertaining to the 
sale of liquor, an entirely different question 
would be presented. ° 


[Plan Impartially Carried Out Is Legal] 


However, if this policy as you set out in 
your letter should be carried out impartially 
to achieve the purposes of seeing that the 


retail establishments in this state comply 
with our liquor laws, it is my opinion that 
this plan is legal in all aspects. 


[Similar Rulings in Other States] 


It is interesting to note that the Attorney 
Generals of Arkansas and Louisfana have 
also ruled that this plan would not violate 
their monopoly statutes, which are very 
similar to the ones we have in New Mexico. 


Hoping that the above fully amswers your 


‘questions. 


[] 56,296] » Joseph Kalmanash v. Rosser Ts Smith et al, 
New. York Court of Appeals. Decided October 21, 1943. 291 N. Y. 142. 
Appeals, by permission of the Appellate Division of the Supreme Court in the second 


judicial department, on certified questions, from an order of said court which affirmed, 
by a divided court, three orders of the court at Special Term (Smith, J.), (1) denying a 
motion by defendants Dahlberg et al. to dismiss the fifth catise of action set forth in the 
amended complaint and to strike out paragraph 27 of such complaint; (2) denying a mo- 
tion by defendants: Baumhogger et al. to dismiss the amended complaint as against them, 
and (3) denying a motion by defendant Norris to dismiss the amended complaint as to him. 


‘In a stockholder’s derivative action, brought in a state court, a portion of the com- 
plaint charging stock acquisition in violation of the Clayton Anti-Trust Act is stricken as 
irrelevant on the grounds (1) that the Clayton Act gives to the Federal courts exclusive 
jurisdiction in cases involving damage alleged to have occurred by reason of acts for- 
bidden by that law; and (2) a stockholder’s derivative action does not lie for violation of: 
the. Clayton Act. ; ; 

- For appellants: Jackson A. Dykman, Sigourney B. Olney, Jules Haberman and Guy 
G. Gabrielson for Bror Dahlberg et al. Fred L. Gross for Celotex Corp. Albert R. 
Connelly and Abraham N. Geller for Phoenix Securities Corp. et al. Guy George Gabriel- 
son and Albert L. Wolfe for Walter G. Baumhogger et al. 


For respondent: Frank Weinstein and Samuel J. Levinson. 


[Nature of Suit] 


Lewis, J. In this derivative action the 


‘plaintiff sues in behalf of himself, and others 


similarly situated, as a stockholder of the 
defendant Certain-teed Products Corpora- 
tion, to which reference will be made as 
“Certain-teed.” 

It is alleged that plaintiff is the owner 
and holder of one hundred of the common 
shares of Certain-teed, the outstanding stock 


of which comprises 625,340 shares of com- 
mon and 73,069 shares of preferred stock. 
The defendants include individuals who are 
presently, or were formerly, officers or di- 
rectors of Certain-teed; an individual, Rahr, 
to whom an “honorarium” is alleged to have 
been paid by Certain-teed from its corporate 
funds; and two corporate defendants, Phoe- 
nix Securities Corporation and The Celotex 
Corporation, to which reference will be 
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made as “Phoenix” and “Celotex” respec- 
tively. 

Six alleged causes of action are pleaded 
by the plaintiff. In the fifth cause of action, 
with which we are chiefly concerned upon 
this appeal, the corporate defendants Phoe- 
nix and Celotex, with certain individuals 
defendants, are alleged to have caused Cer- 
tain-teed to enter into improvident employ- 
ment contracts with two of its officers and 
to make gratuitous payments to individual 
defendants from the funds of Certain-teed, 
which contracts and payments form the 
principal bases of the plaintiff’s grievance. 

[Motions Before Court] 


Our problem is one of pleading, presented 
by rulings upon ‘three motions made by dif- 
ferent groups of defendants who challenge 
the sufficiency of portions of the amended 
complaint. It will be convenient to treat 
the three motions in sequence and to num- 
ber them-accordingly. 

Motion No. 1. The defendants Dahlberg, 
Groves, Mack, Jr., Rahr, Hartley, Hudgins, 
Smith, Kent, Whittemore, Phoenix and 
Celotex moved at Special Term under rule 
106 of the Rules of Civil Practice for judg- 
ment dismissing the fifth cause of action 
(which, by reference, incorporates a number 
of paragraphs from the first cause of action) 
upon the ground that it does not state facts 
sufficient to constitute a cause of action. 


Motion No. 2. The defendants Smith, 
Baumhogger, Dugan, Norris. Von _ Egloff- 
stein, Dahlberg, Groves, Hartley, Hudgins, 
Kent, Winger, Whittemore, Mack, Jr., Le- 
roy, Colpitts, Phoenix and Celotex moved 
under rule 103 for an order striking out 
paragraph 27 of the first cause of action upon 
the ground that the matter therein contained 
is irrelevant, unnecessary and impertinent 
and may tend to prejudice, embarrass and 
delay a fair trial herein. 

Motion No. 3. The defendants Baumhog- 
ger, Dugan and Norris, who were desig- 
nated as defendants in only the first and 
fourth causes of action, moved under rule 
107 id. for judgment dismissing the amend- 
ed complaint as to them, upon the ground 
that the causes of action therein set forth 
are barred by the three-year Statute of Lim- 
itations. (Civ. Prac. Act, § 49.) 

Each of the three motions was denied at 
Special Term by orders which were affirmed 
at the Appellate Division, two justices .dis- 
senting in part. The appeals are here by 
permission of the Appellate Division upon 
two separate sets of certified questions. 


[The portion of the opinion discussing 
Motion No. 1 is here omitted as not perti- 
nent to the scope of the Service. ] 


[Anti-Trust Allegations Irrelevant] 
. Passing to those portions of the appeal 
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which relate to Motion No. 2, we think it 
was legal error to deny the application made 
by all the appellants who are designated as 
defendants in the first cause of action, for 
an order striking from the amended com- 
plaint paragraph 27. That paragraph is a 
part of the first cause of action which in 
general alleges a conspiracy between Celo- 
tex (a minority stockholder of Certain-teed) 
and a number of the defendants, to cause 
Certain-teed to agree to make its excess 
manufacturing facilities available to Celotex. 


The allegations of paragraph 27 are in sub- 


stance that the acquisition by Celotex of 
stock of Certain-teed violated the Federal 
statute known as the Clayton Act (U. S. 
Code, tit. 15, §§ 12-27.). The effect of such 
stock acquisition is alleged to have been to 
lessen competition between the two corpora- 
tions in interstate commerce and tended to 
create in Celotex a monopoly in the sale and 
distribution of certain materials to the ex- 
clusive benefit of Celotex and to the damage 
of Certain-teed. Damage to Certain-teed is 
thus charged as a result of the alleged vio- 
lation of the Clavton Act The Clavton. 
‘Act gives to the Federal courts exclusive 
jurisdiction not only in actions brought to 
enforce the statute but also in those cases 


“which involve damage alleged to have oc- 


curred by reason of acts forbidden by that 
law. (§§15, 21) 26 id.) It has also been 
held consistently that a stockholder’s deriva- 
tive action does not lie for violation of the 
Clayton Act. (Meyer v. Kansas City South- 
ern Ry. Co., 84 F. 2d 411, cert. denied, 299 
U. S. 607; Decorative Stone Co. v. Building 
Trades Council of Westchester County, 23 F. 
2d 426; and see Vennerv. N. Y.C.& H.R. R. 
R. Co., 177 App. Div. 296, 326-329, affd. 226 
N. Y. 583.) It is our conclusion that the 
allegations of paragraph 27 were irrelevant 
to the first cause of action of this derivative 
suit and, accordingly, that the motion to 
strike out the paragraph should have been 
granted. 


[Order Below Modified] 


The order of the Appellate Division should 
be modified in conformity with this opinion, 
as follows: insofar as it affirms the order 
of Special Term denying the application of 
certain defendants, to which application we 
have referred as Motion No. 1, fifth cause of 
action should be dismissed against all the 
defendants therein named except the de- 
fendant Rahr and those individual defend- 
ants who were directors or officers of Cer- 
tain-teed when the payments by that 
corporation were made, as alleged in para- 
graph 63 of the amended complaint; the ap- 
plications to which we have referred as Mo- 


.tion No. 2 and Motion No. 3 should be 


granted; and as so modified the order should 
be affirmed, without costs. The certified 


-question—“Does the fifth cause of action 
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alleged in the amended complaint state facts 
sufficient to constitute a cause of action,” is 
answered in the affirmative. The remaining 
inal questions are answered in the nega- 
ive. 

LEHMAN, Ch. J., Loucuran, Rippry, Con- 
way and THACHER, JJ., concur; Desmonp, J., 


that the whole of the fifth cause of action is 
well pleaded as against the individual de- 
fendants who received the payments com- 
plained of and as against those individual 
defendants who as directors or officers voted 
“ta approved those payments, or any of 
them. 


concurs in the result only, on the ground Ordered accordingly. 


[] 56,297]. Phelps Dodge Refining Corporation v. Federal Trade Commission. Ten- 
nessee Corporation v. Federal Trade Commission. John Powell & Company, Inc., The 
Southern Acid & Sulphur Company, Inc., The Stauffer Chemical Company, Inc., and 
R, Earl Demmon v. Federal Trade Commission. American Cyanamid & Chemical Cor- 
poration v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Second Circuit. Nos. 9, 10, 11, 12, 
October Term, 1943, Decided December 23, 1943. ; 


Petitions for review of an order of the Federal Trade Commission. Four petitions 
to review a single cease and desist order of the Federal Trade Commission, reported in’ 
35 F. T. C. 201, are here upon a consolidated record. In one the petitioners are John 
Powell & Company, Inc., Southern Acid & Sulphur Company, Inc., Stauffer Chemical 
Company, Inc., and R. Earl Demmon. In the second the petitioner is American Cyanamid 
& Chemical Corporation; in the third Phelps Dodge Refining Corporation; in the fourth 
ey Corporation. Affirmed as to corporate petitioners; reversed as to petitioner 

emmon. 


Findings of the Federal Trade Commission as to the facts, if supported by evidence, 
are made conclusive by the terms of the Federal Trade Commission Act. This means | 
that, on a petition to review an order of the Commission, the weight to be given to admitted 
facts and circumstances, as well as the inferences reasonably to be drawn from them, is 
for the Commission. The Court is not to try the case anew, and may not pick and choose 
between conflicting inferences, if the one drawn by the Commission is permissible. 


When an association and some of its members are found to have engaged in price 
fixing and distribution of lists of favored customers, the complicity of association members 
is not proved by the mere fact of their membership. Members should not be held for acts 
of the association outside its purposes unless knowledge of the illegal acts is brought home 
to the members. When members filed their prices with the association and submitted lists 
of customers, the inference of their complicity could reasonably be drawn. Mere receipt 
by members of price lists and dealer lists from the association is enough from which to 
infer that such members learned of the association’s illegal activities. A -member who 
knows or should know that his association is engaged in an unlawful enterprise and con- 
tinues his membership without protest may be chargéd with complicity as a confederate. 


In a Federal Trade Commission proceeding, hearsay evidence is admissible to prove 
complicity of members of a price-fixing conspiracy. However, in this instance the hearsay 
evidence was included in a stipulation of facts to which the parties agreed; they may not 
subsequently repudiate their agreement. 


A director of an association may not be held personally liable for unfair practices of 
the association when it did not appear that he ever attended a directors’ meeting or knew 


anything about the illegal activities of the association. . 
“ eee eenera. William H. Wurts (Arthur W. Rinke of counsel) for John Powell & 


Company, Inc., Southern Acid & Sulphur Company, Inc., Stauffer Chemical Company, 
Inc., and R. Earl Demmon. Henry C. Little (Arthur W. Rinke of counsel) for American. 
Cyanamid & Chemical Corporation. Reeves, Todd, Ely & Beaty (David Cohen of counsel). 
for Phelps Dodge Refining Corporation. Guggenheimer & Untermyer (Jules C. Randal 
and Harry Hoffman of counsel) for Tennessee Corporation. 


For the Commission: W. T. Kelly, Chief Counsel for Federal Trade Commission, by 
Eugene W. Burr, Special Attorney for Commission, 


Before L. HAND, SwAN and Frank, Circuit Judges. 


Affirming Federal Trade Commission’s cease and desist order in Dkt. 4145 as to cor- 
porate petitioners; ‘reversing order as to petitioner Demmon. 
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[Facts of Case] 


Swan, Circuit Judge: In May 1940 the 
Federal Trade Commission issued a com- 
plaint against the Agricultural Insecticide & 
Fungicide Association, its officers and di- 
rectors, a number of its members and cer- 
tain non-members, charging them with using 
unfair methods of competition in commerce, 
as defined in the Federal Trade Commission 
Act, 15 USCA § 41 et seq. After the filing of 
answers and a stipulation of facts the Com- 
mission made findings of fact and issued a 
cease and desist order against 38 named 
respondents, including all of the present 
petitioners, who were found to have com- 
bined to restrain and suppress competition 
in agricultural insecticides and fungicides. 
In the Matter of Agricultural Insecticide & 
Fungicide Assn. et al., 35 F. T. C. 201. 

Four of the corporate petitioners, whom 
for brevity we shall refer to as Powell, South- 
ern, Stauffer and Cyanamid, were members 
of Agricultural Insecticide & Fungicide As- 
sociation. Petitioner Demmon was a di- 
rector of the Association and an officer of 
Stauffer. The other two petitioners, who 
will be referred to as Phelps Dodge and 
Tennessee, were not members of the Asso- 
ciation; they were found to have cooperated 
with the Association and its members. All 
of the petitioners challenge the order of the 
Commission on the ground that the findings 
of fact upon which it is based are not sup- 
portable as against them. Hence the only 
question before us is as to the sufficiency 
of the proof to connect the several peti- 
tioners with the illegal conspiracy in which 
all the respondents were found to be engaged. 


[Commission's Findings Conclusive] 

In approaching this question the court 
must bear in mind that findings of the Com- 
mission as to the facts, if supported by evi- 
dence, are made conclusive by the terms of 
the Act, 15 USCA § 45(c). This means that 
the weight to be given to admitted facts 
and circumstances, as well as the inferences 
reasonably to be drawn from them, is for 
the Commission. Fed. Trade Com. v. Pac. 
Paper Assn., 273 U.S. 52, 63. The court is' 
not to try the case anew, and may not pick 
and choose between conflicting inferences, 
if the one drawn by the Commission is 
permissible. Fed. Trade Com. v. Algoma Co., 
291 U. S. 67, 73; Labor Board v. Nevada 
Copper Co., 316 U. S. 105, 106. 


[Participation of Association Members] 

The stipulation of facts states that the 
Association, organized in 1934, has acted 
as a clearing house for the exchange of in- 
_ formation submitted by its members, in- 
cluding reports as to the sales of various 
types of insecticides, fungicides and related 
items, together with the prices, terms and 
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discounts at which said tiems are sold, or 
offered to'-be sold, and in some instances 
including advance notice of future prices. 
Thus it admits of no doubt that the associa- 
tion and some of its members were engaged 
‘in .price fixing, which violated the Act. 
United States v., Socony-Vacuum Oil Co., 
310 U. S. 150. The stipulation likewise re- 
veals that the association prepared and dis- 
tributed so-called “distributor guides”, lists 
of wholesale buyers entitled to favorable 
concessions not given the trade in general. 
‘This too bears the taint of illegality. East- 
ern States Lumber Co. v. United States, 234 
U. S. 600; Fashion Originators’ Guild v. Fed. 
Trade Com.. ve 2d 80 (C. C. A. 2). aff'd, 
312 U. S. 457. The agreement need not be 
_ proven by direct evidence; conduct pointing 
“to concerted action is sufficient. Eastern 
States Lumber Co. v. Fed. Trade Com., supra; 
Southern Hardware Jobbers’ Assn. v. Fed. 
Trade Com., 290 F. 773 (C. C. A. 5).. The 
Commission argues that this being estab- 
lished, the complicity of Powell, Southern, 
Stauffer and Cyanamid is proved by the fact 
of their membership in the association. We 
are not prepared to hold that mere mem- 
bership is enough. If the purposes of an 
association are lawful on their face, we 
doubt that its members should be held for 
.acts of the association outside its purposes, 
unless knowledge of the illegal acts is 
brought home to the members. But the 
present record does not squarely present 
this question. Nor did Standard Container v. 
Fed. Trade Com., 119 F. 2d 262 (C. C. A. 5), 
upon which counsel for the respondent 
strongly relies. There the evidence was 
that members adhered or were disqualified 
for not adhering to the price lists. See 119 
F. 2d at page 266. Other cases relied upon, 
where broad orders of the Commission have 
bound parties who did not contest their 
application, have no persuasive weight, as 
for example, In the Matter of American 
Photo-Engraver Assn., 12 F. T. C. 29; Cham- 
ber of Commerce of Minneapolis v. Fed. 
.lrade.Com., 7. F..T:. G,,.115, aff'd.13..2d 
673 (CHETAN «S): 

By their answers Powell, Southern and 
Stauffer admitted that after announcement 
to the trade they filed their prices with the 
association and received through it an- 
nouncements of previous price changes by 
other manufacturers. Southern and Stauffer 
further admitted that they submitted lists 
of wholesale customers and received “dis- 
tributor guides” prepared by the associa- 
tion. None admits that it agreed to adhere 
to the price lists or become a party to the 
price-fixing combination, nor do the latter 
two concede the illegality of the dealer lists. 
But we think it was permissible for the 
Commission to infer that when these com- 
panies sent in their data they knew what use 
was to be made of them. They did affirma- 
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tive acts, and if they had not acquainted 
themselves fully with the association’s pur- 
poses with respect to the data, at least it 
was for them to prove that fact. Otherwise. 
the inference of their complicity could rea- 
sonably be drawn. . 

The answer of Cyanamid admitted that 
from time to time it received through the 
association announcements of previous price 
changes by other manufacturers; but there 
is no. admission or proof that it ever fur- 
nished its own price lists to the association. 
It also received dealer lists from the asso- 
ciation, and these contained the names of 
some of its customers. In the absenae of 


proof to the contrary we think the receipt 
of these price lists and dealer lists was 
enough from which to infer that the com- 
pany learned of the association’s illegal 
activities. Both price lists-and dealer lists 
have been the source of much litigation and 
their circulation is commonly recognized as* 
a potential means of restraining competition. 
We think that at least it should put a mem- 
ber of a trade association upon inquiry and 
charge him with knowledge of what an 
inquiry would have disclosed as to his 
association’s activities. Thus the issue is 
reduced to whether a member who knows 
or should know that his association is en- 
gaged in an unlawful enterprise and con- 
tinues,his membership without protest may 
be-charged with complicity as a confederate. 
We believe he may.. Granted that his mere 
membership does not authorize unlawful 
conduct by the association, once he is charge- 
able with knowledge that his fellows are 
acting unlawfully his failure to dissociate 
himself from them is a ratification of what 
they are doing. He becomes one of the 
principals in the enterprise and cannot dis- 
claim joint responsibility for the illegal uses 
to which the association is put. While the 
culpable role of petitioner Cyanamid is less 
clearly established than that of the three 
petitioners already considered, it nevertheless 
sustains the Commission’s findings. 

There is only one item of proof as to 
Phelps Dodge and Tennessee but it is ample 
to establish their complicity. It is the 
so-called “Gunther memorandum” of the meet- 
ing of November 15, 1937 at which price- 
fixing was clearly agreed upon. Phelps 
Dodge, whose corporate name was then 
Nichols Copper Co., was represented by 
Mr. Rice and Tennessee by Mr. Porter. 


The memorandum relates that both these 
representatives were appointed by the presi- 
dent of the association to serve on a com- 
mittee “to prepare a list of agents, propose 
price schedules, etc.” It is true that Gunther’s 
memorandum is hearsay; but it is persuasive 
hearsay, and the Commission ‘is not bound 
to follow the strict rules of evidence which 
prevail in courts of law. John Bene & Sons 
v. Fed. Trade Com., 299 F. 468 (C. C. A. 2). 
Moreover, it was included in the stipulation 
to which these petitioners agreed. Having 
staked the outcome of the proceedings upon 
this presentation of evidence they may not 
now repudiate their agreement. Forbes v. 
Comm’r of Int. Rev., 82 F. 2d 204, 207-8 
(C.-C. A. 1); Andrews v. St. Lowis Joint 
Stock Land Bank, 127 F. 2d 799, 804 (C. C. A. 
8); cf. Oscanyan v. Arms Co., 103 U. S. 261, 
263. The memorandum was set forth for 
the obvious purpose of being considered 
by the Commission as evidence of the facts 
stated. That being true the inference that 
Rice and Porter had authority to act for 
the corporations which Gunther stated they 
represented was plainly permissible. And 
the illegality of their participation was in- 
contestibly established by express description. 

All that the record discloses about peti- 
tioner Demmon is that he was a director of 
the association and held some unnamed 
office in Stauffer. It does not appear that he 
ever attended a directors’ meeting.or knew 
anything about the illegal activities of the 
association or the supplying and receipt of 
sprice lists and dealer lists by Stauffer. The 
ordinary doctrine is that a director, merely 
by reason of his office, is not personally 
liable for the torts of his corporation; he 


‘ must be shown to have personally voted for 


or otherwise participated in them. Leonard 
v. St. Joseph Lead Co., 75 F. 2d 390, 395 
(C. C. A. 8); M. E. R. Co. v. Kneeland, 120 
N. Y. 134, 144; 19 C. J. S. 271, s. 845. The, 
doctrine seems applicable here; The find- 
ing against petitioner Demmon is therefore 
unsupported, and his inclusion by name in 
the order is not sustained. 


[Order Affirmed in Part and Reversed 
in Part] 

Accordingly the order is affirmed as to 
the corporate petitioners and reversed as to 
Demmon. ‘An order of enforcement, ex- 
cluding his name, may be entered. 
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[{ 56,298] Food and Grocery Bureau of Southern California, Incorporated, S. M. 
White, Myer Pransky, Roy J. Porter, Clarence M. Plumridge, Harry R. Zenor, George 
paeeen MeLes Allen, Henry J. Carty, T. I. Lingo, Sam Seelig and Clayton Whiteman 
v. United States. } 


In the United States Circuit Court of Appeals for the Ninth Circuit. No. 10,109. 
December 30, 1943. 


Upon appeal from the District Court of the United States for the Southern District 
of California, Central Division. Leon R. Yankwich, District Judge. 


Convictions of conspiring to restrain interstate commerce in fixing retail prices of 
food and groceries sold in California, in violation of the Sherman Anti-Trust Act, are 
affirmed where it appears that defendants’ price fixing activities were not confined to 
enforcement of the California Unfair Practices Act, as the Act prohibits sales below cost 
only when such sales are accompanied by the intent to injure competitors or to destroy 
competition, and defendants conspired to compel retailers to sell at not less than minimum 
prices circulated by them, regardless of whether sales were with intent to injure competi-' 
tors or to destroy competition. 


The Robinson-Patman Price Discrimination Act makes illegal the price competition 
of the kind protected by the Sherman Act only where it discriminates to the competitor’s 
knowledge against competitors or is for the purpose of destroying competition or elimi- 
nating a competitor. 


For appellants: Otto Christensen; J. Wesley Cupp;-D. G. Montgomery; Mitchell, 
Johnson & Ludwick; and Byron C. Hanna; all of Los Angeles, California. 
For appellee: Tom C. Clark, Assistant Attorney General, Washington, D. C.; James 


E. Harrington, Harold F. Collins, and Alfred C. Ackerson, Special Assistants to the Attor- 
ney General, Los Angeles, California. 


As amicus curiae: Moses Lasky, Brobeck, Phleger & Harrison, E. R. Hoerchner, all 
of San Francisco, California. 


Before: GARRECHT, DENMAN and HEAty, Circuit Judges. 
[Appeals from Convictions] ing its directorate, appeal from a judgment 
DENMAN, Circuit Judge: The Food and of the district court in a jury waived case 


Grocery Bureau, a corporation, hereinafter convicting them of conspiring to restrain 
called the Bureau, and the persons compos- interstate commerce in fixing retail prices 


{ 56,298 


a | eee 


Court Decisions 
Food and Grocery Bureau of Southern California, Inc., 


1043 


etal. v. U.S 


of food and groceries sold in the State of 
California but in large part brought into the 
state with the intent to sell them at the 


-_ fixed prices, in violation of Section 1 of the 


Sherman Act. ' 
Appellants contended below that there 
was no violation of the Sherman Act if all 
their activities were confined to making ef- 
fective the California Unfair Practices Act.* 
With this the district court agreed, stating 


‘‘# * * The Unfair Practices Act of California 
contains nothing which, in itself, is a violation 
of the anti-trust statute. It~forbids certain 
practicés. And had the Bureau limited itself 
to advising the Trade. from time to time, as to 
the manner of complying with it, had they been 
satisfied with issuing, from time to time, -real 
surveys to guide persons in fixing their prices, 
there, probably, would have been no prosecu- 
tion. * * *.’’ United States v. Food and 


_Grocery Bureau of Southern California, 43 F. 
’ Supp. 974, 980. 


[Activities Not eye to Unfair Practices 
ct 


The language of the rulings in the trial 
court show that the issue there tried was 
whether the appellants’ price fixing activi- 
ties were confined to acts making effective 
the Unfair Practices Act. The district 
court held they were not. With this we 
agree, and hence are not required to deter- 
mine whether the enforcement of the Cali- 
fornia Unfair Practices Act would violate 
the Sherman Act. 


[Intent Essential Factor in State Law 
Violation] 


Our analysis of the Unfair Practices Act 
shows that it does not propose to prohibit 
sales below the cost of the vendor. He 
may sell his merchandise at any price he 
pleases in the ordinary course of his busi- 
ness. It is only when his sales are accom- 
panied by the intent to injure some competi- 
tor or to destroy competition or to divert 
trade from a competitor that he is penalized. 
This appears from Section 3, of which the 
pertinent portions are: 

“Soc, 3. It shall be unlawful for any person 
engaged in business within this State, to sell 
any article or product at less than the cost 
thereof to such vendor, or give away any article 
or product, for the purpose of injuring competi- 
tors or destroying competition, and he shall also 
be guilty of a misdemeanor, and on conviction 
thereof shall be subject to the penalties set out 
in section 11 of this act for any such act, * * * 

The prohibition of this act shall be deemed 
among the other purposes and objects of the act 
to also prohibit the practice of using any article 
or product as a ‘loss leader.’ Loss leader, as 
used herein, shall mean any article or product 


1California Unfair Practices Act, Deering’s 
General Laws, Act 8781. 


sold at less than cost as herein: defined to in- 
duce, promote or encourage, the purchase of 
other merchandise, or which may have the tend- 
epicy or capacity to mislead or deceive purchasers 
or prospective purchasers, or which diverts. trade 
from or otherwise injures competitors.”’ 


It is obvious that a grocer overstocked 
with any commodity may sell it at less than 
cost with no intent other than to make the 


-sale, and that such sale may not divert 


trade from or in any way injure any com- 
petitor or deceive any customer. Equally 
obvious that such sales instead of destroy- 
ing competition may greatly stimulate it. 
It is only when there is the intent or effect 
prohibited by séction 3 that. the sale below 
cost is prohibited by the Unfair Practices Act. 


The California supreme court holds that 
the Unfair Practices Act 


“x * * In its true sense it is not a price fixing 
statute at all. It merely fixes a level below 
which the producer or distributor may not sell 
with intent to injure a competitor. In all other 
respects price is the result of untrammelled dis- 
cretion, * * * 


_* * * It must be borne in mind that this statute 


does not regulate the selling of commodities—it 
is the predatory trade practice of selling below 
cost with intent to injure competitors which the 
legislature on reasonable grounds has deter- 
mined is vicious and unfair that is prohibited. 
Such determination is clearly within the legis- 
lative power. The state may not: have power 
to regulate all trade practices affecting competi- 
tion, but it clearly has power to restrict or pro- 
hibit trade practices which upon reasonable 
grounds it determines are predatory, vicious, 
unfair and anti-social. 

It is next urged by appellant. that every sale 
below cost, except as provided in section 6, is 
made unlawful by section 3 regardless of intent, 
and that so construed the act is unconstitutional. 
It would certainly add to the weight of appel- 
lant’s argument on the main issue if the statute 
omitted intent as an integral part of the act 
prohibited. It is one thing, from a legal stand- 
point, to prohibit sales below cost engaged in 
for the purpose of injuring competitors and 
destroying competition, and quite another to 
merely prohibit all such sales regardless of 
intent. It may well be that an absolute prohibi- 
tion regardless of intent would be unreasonable. 
(See Fairmont Creamery Co. v. Minnesota, 274 
U. S. 1 [47 Sup. Ct. 506, 71 L. Ed. 893, 52 
A. L. R. 163].) However, it is our opinion that 
section 3, properly interpreted, requires the 
designated intent before selling below cost is 
prohibited. * * *.’’ (Italics supplied.) Whole- 
sale 7’. Dealers v. National etc. Co., 11 Cal. (2d) 
634, 655, 658. 


Weare in agreement with this determina- 
tion by the California supreme court of the 
character of the California statute which is 
binding on us in any event. Louisiana High- 
way Commission v. Farnsworth, 74 F. (2d) 
910, 913 (CCA-5), cert. den. 294 U. S. 726. 
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[Minimum Price Lists Circulated by 
Defendant] 


The Bureau served some thousands of 
Southern California retailers of food and 
groceries with frequent statements of mini- 
mum prices at which particular items of the 
trade should be sold. They claim that in 
‘this they were doing no more than per- 
forming the function contemplated by sec- 
tion 5 of the Act. 


“Sec. 5, Where a particular trade or industry, 
‘of which the person. firm or corporation com- 
plained against is a member, has an established 
cost survey for the locality and vicinity in which 
the offense is committed, the said cost survey 
shall be deemed competent evidence to be used 
‘in proving the costs of the person, firm or cor- 
fporation complained against within the provi- 
Sions ofathisiact,.*) *. $227 


‘The evidence shows that from 1935 to well 
into 1937 there was no such cost survey as 
-contemplated by the Act. For reasons later 
stated it is irrelevant whether any such 
survey subsequently was made. What was 
thereafter done with any such surveys was 
‘to use them to fix minimum prices and not 
‘merely to provide rebuttable “evidence” in 
‘a prosecution in-which the offense was hav- 
ing an intent to injure a particular com- 
_petitor in making a particular sale at the 
‘price below .defendant’s cost. 


The Bureau also was actively engaged in 
investigating the prices of retailers, both 
members and others, and in putting pressure 
on them not to sell below the cost of price 
‘lists which it circulated. In this, appellants 
‘claim, they were doing no more than the 
‘policing of the California Act. 


There is abundant evidence that for a 
‘period from 1935 to 1941 the corporation 
and its president and two executive secre- 
taries conspired to compel the Bureau 
‘members and others to sell food and gro- 
‘ceries at not less than minimum prices cir- 
culated by the Bureau, regardless of whether 
‘such sales were with an intent to injure a 
competitor of diverted trade. from him. 
‘Every Bureau director-appellant here ad- 
mitted below that he understood the pur- 
pose of the Bureau’s activities was expressed 
‘in a letter of its secretary soliciting mem- 
‘bership and stating that 


“The purpose of the organization is to con- 
tinue the proven benefits of the Trade Practices 
Provisions of the Food Codes, including the 2% 
Wholesale and 6% Retail minimum mark-ups 
-and to bring to an end the disastrous price war 
now raging here. 


\ * * * * * 


On and after July 1st, 1935, there must be no 
sales made at less than cost, plus 2% wholesale 
and 6% retail added for cost of doing business, 
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and the Trade Practice Provisions prohibiting 
combination sales, premiums, giving away mer- 
chandise, etc. must be observed. ° 


x * s * * 


Your signature indicating your desire to be- - 
come a member and remittance for your share 
are earnestly requested by return mail. Sign 
and return one copy of the card with your 


‘remittance. 


Very truly yours, 
FOOD AND GROCERY BUREAU 
OF SOUTHERN CALIFORNIA 
W. H. LOUGHRY, 


Fi Executive Sec’y.’’ 
(Italics supplied.) 


{Intent Ignored in Bureau’s Letters] 


In the scores of letters in the record, 
samples of many thousands sent out by the 
Bureau’s secretaries to its members, we are 
unable to find one remotely suggesting that 
no such sale was illegal because below the 
cost determined under the formula of the 
statute unless with the seller’s intent to in- 
jure or to take trade from a competitor. 
On such evidence alone the district court 
was entitled to draw the inference of an 
agreement to fix minimum prices in every 
case and not an agreement confined to en- 
force the Act whose sole object was the 
prevention of.a specific injury by one com- 
petitor to another. 


There was drastic action by the Bureau 
to carry out its declared purpose that “On 
and after July Ist, 1935, there must be no 
sales made at less than cost, plus 2% 
wholesale and 6% retail added for cost of 
doing business.” The record shows that 
from 1935 until late in 1939 there were many 
such instructions by the Bureau to its mem- 
bers as “The minimum prices on sugar are: 
Fine granulated, 10# paper bag....... 5l¢ 
fand on other grades] * * * and I 
would ask vou to immediately conform your 
prices in the future to the amounts quoted 
on this list * * ™*”? Accompanying a 
price list on eggs and butter was the in- 
struction “Grocers: Be Sure to Observe 
Not Less Than New Minimum Prices Re- 
leased on Special Cards on Pineapple, Flour 
& Soap Powders,” and on a price list on 
butter and eggs was the instruction “Gro- 
cers: Adhere Strictly to These Butter and 
Egg Prices.” 


[Burean Extended Pressure to Interstate 
Commerce] 


Jt was within the Bureau’s purpose so to 
stabilize prices and prevent price compe- 
tition that the Bureau’s executive secretaries 
extended their pressure and attempted con- 
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trol over the sales of all grocery products 
including such as were purchased and re- 
ceived in interstate commerce. A signifi- 


cant aspect of the conspiracy was the direct’ 


and intentional discrimination against, and 
restraint of, out-of-state grocery products 
which competed with local products. As 
an illustration, Insular Sugar Refining Com- 
pany, which produced Snowflake brand cane 
sugar in the Philippines, offered it for sale 
in Southern California at prices which were 
not only below those asked for competitive 
domestic cane sugar, but-also which en- 
abled Snowfiake sugar to compete with do- 
mestic beet sugar. Obviously, Insular re- 
sorted to this price policy in order to place 
its off-shore product on a competitive basis 
with the established brands of domestic 
cane sugar. The Bureau’s acts in enforcing 
a uniform price for all cane sugar was in- 
tended to deprive Insular of any competitive 
advantage. This restraint was observed 
not only in the retail sales price of such 
sugar, but also in the jobber and.wholesale 
prices as well. This vertical price control 
was necessary to insure the maintenance of 
the uniform retail price and also to preserve 
the profit motive and inducement of the 
conspiracy. It applied uniformly to the 
purchases and sales of the Bureauw’s retailers 
and others who engaged in interstate com- 
merce as direct out-of-state buyers. 


Another type of restraint practiced by the 


‘appellants and clearly portrayed in the rec- 


ord related to the control of out-of-state 
butter and eggs. Minutes of a Bureau di- 


2 Typical of the Bureau’s pressure regarding 
price stabilizing of out-of-state butter sold in 
California is Plaintiff's Exhibit No. 6. 

“January 29, 1940 
To: Retail Grocers 

According to prices on under-score butter ap- 
pearing in your advertisements recently you are 
still not conforming as per our request to the 


‘prices listed on the Butter and Egg cards re- 


leased from this office on each Monday and 
Thursday evening for the future corresponding 
advertising periods. 

As we stated to you in a recent communica- 
tion, almost every market operator in this city 
enjoys a cost on under-score butter which would 
enable him to undersell our card quotations on 
those grades which are based’on the local mar- 
ket quotations as secured from the Produce 
Exchange, but we repeat that the mutual ar- 
rangement agreed upon some five years ago and 
which has been adhered to most religiously by 
the large majority of operators has made many 
thousands of dollars profit for the grocers; but 
if certain stores are going to arbitrarily use 
their own cost on out-of-state butter as a basis 
rather than our quotations, our price structure 
will quickly break down not only on the under- 
score grades but it will soon affect the better 
known advertised brands in this market and 


rectors’ meeting held on February 10, 1939, 
and attended by individual appellants de- 
scribe the activity as follows: 

“The condition of the retail egg market was 
mentioned by the Secretary wherein in some 
cases the prices quoted on the butter and egg 
card were not adhered to both on eggs and 
butter owing to the claim on the part of some: 
members of the trade that Outside eggs were 
being brought in at prices much below those 
justified by local quotations. However, it was 
agreed by the Board members that the quota- 
tions as given out by the Bureau office twice 
each week should be adhered to at least until 
another meeting. of the Board could be held to 
determine whether the unsettled condition of 
the egg market was to continue thereby making 
it inadvisable to endeavor to hold the prices to 
a level based on local produce Exchange quota- 
tion. * * ¥*.’’ (Italics supplied.) 2 


There was a weekly import of over 30,000 
pounds of butter from Utah and Colorado 
into the Southern California marketing area. 
The cost of this butter delivered was 14¢ 
to 2¢ a pound less than the local butter of 
the same quality. Yet, despite this differ- 
ence in cost to the retailer, the Bureau fixed 
a flat price differential of 1¢ a pound only. 
Under no concept of the Unfair Practices 
Act could it be said that such requirement 
of adherence to quotations, despite lower 
cost of out-of-state merchandise, was au- 
thorized by the Act. 


[Methods to Insure Compliance with 
Price Fixing] 


The record also portravs clearly the 
measures pursued by appellants to insure 
compliance with their distribution and price- 


‘your entire profit on butter is threatened, and 


we will approach a condition prevalent before 
the Butter and Egg agreement was reached at 
which time both items were sold at a loss con- 
stantly by the retail trade. 

If you insist on maintaining your price based 
on your own cost, we will be compelled i this 
office to allow the entire trade to meet the .owest 
legal price known in the market, but to avoid 
this situation returning again, we implore you 
to adhere strictly to the card quotations. 

We have succeeded in our efforts to right this 
tendency to deviate from our set schedule in 
the past two weeks in causing some of the worst 
past offenders to now comply implicitly with the 
card prices and we urge you to lend your sup- 
port to our endeavor to again stop these infrac- 
tions and will expect your next advertisement 
to quote prices exactly as quoted on the cards 
which ycu receive. 


Very truly yours, 
FOOD AND GROCERY BUREAU 
OF SOUTHERN. CALIFORNIA, INC. 
CARL MY GRAYSON ? 
Executive Secretary.’’ (Italics supplied.) 
Here is served the:profit motive of the entire 
trade, not the protection of a particular retailer 
against injury from another. 
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fixing policies on the part of manufacturers 
and distributors. One of the early actions 
of the Bureau was to call a meeting to 
consider whether the members should make 
efforts to induce manufacturers of highly 
competitive items to place those items under 
so-called Fair Trade contracts or to issue 
so-called suggested: retail prices so as to 
insure the retailer a ‘“‘reasonable profit.” 
_At a meeting of the Bureau’s directors, a 
committee was appointed to treat with man- 
ufacturers for this purpose. Subsequently, 
at a meeting held December 15, 1936, it 
appeared that the committee had taken no 
definite action on “pressing manufacturers” 
but at that time the Bureau’s executive sec- 
retary (Grayson) was authorized to urge 
the grocery trade to press manufacturers 
for. this purpose and to cooperate with the 
Southern California Retail Grocers Asso- 
ciation in its more extensive efforts along 
the same line. Southern California Retail 
Grocers. Association publishes ‘‘Grocers 
Journal” which it distributes to 3100 or 
more grocers. Approximately 1050 retail 
grocers are affliated with this organization 
and the appellant Sam White has been its 
secretary and manager for 10 years; White 
became a-director of the Bureau in 1938 
as a representative of this large group of 
grocers. y 

Illustrative of the pressure technique em- 
ployed by appellants upon manufacturers is 
a series of letters which they caused the 
Bureau to send to several soap manufac- 
turers, including such out-of-state manufac- 
turers and national distributers as Lever 
Bros., Proctor & Gamble Co., Colgate Palm- 
olive Peet Co. and Swift & Co., the purpose 
of which was to compel soap manufacturers 
to cease selling certain types of their prod- 
ucts to a certain chain store organization. 
The soap manufacturers were urged “to cut 
out the monkey business” and settle on a 
price “that this office [appellant Bureau] 
can use as a basis to control the retail price.” 
. At the meeting held November 28, 1938, 
the Bureau’s board of directors adopted and 
sent to Coffee Products of America, Ltd., a 
resolution condemning that company’s sales 
promotion plan which entailed the offer of 
its Ben Hur brand coffee at 22¢ a pound, 
the complaint being that this price did not 
allow “the retailer to make the full 8% 


profit.” 
[Sherman Act Violated] 


The Supreme Court in Local No. 167 v. 
United States, 291 U. S. 293, 297, states that 
the control*of prices “in the State of desti- 
nation where the interstate movement ends 
may operate directly to restrain and monop- 
olize interstate commerce.” 


The cases cited by the district judge in 
one of his rulings sustain his holding that 
agreements stabilizing such prices either at 
a maximum or a minimum or through.a for- 
mula violate the Sherman Act. Greater 
New York Live Poultry Chamber of Com- 
merce v. United States (1931) 47 F. (2d) 156 
(CCA-2); Local No. 167 v, United States 
(1934) 291 U. S. 293, 297; Ethyl Gasoline 
Corporation v, United States (1940) 309 U. S. 
436, 458; United States v. Socony Vacuum 
Oil Co. (1940) 310 U. S. 150, 223; Apex 
Hosiery Co. v. Leader (1940) 310 U. S. 469, 
501; Fashion Guild v. Trade Commission 
(1941) 312 U. S. 457, 468; United States v. 
General Motors Corporation (1941) 121 F. 
(2d)’ 377. 


[Robinson-Patman Act] 


Appellants contend that, assuming their 
acts so restrained interstate commerce, they 
did no more than to seek to enforce the 
provisions of section 3 of the Robinson-Pat- 
man Act, Sec. 13(a) Title 15 U. S. C. A. 
It provides 

“It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to be a party to, or assist in, any transaction 
of sale, or contract to sell, which discriminates 
to his knowledge against competitors of. the 
purchaser, in that, any discount, rebate, allow- 
ance, or advertising service charge is granted 
to the purchaser over and above any discount, 
rebate, allowance or advertising service charge 
available at the time of such transaction to said 
competitors in respect of a sale of goods of like 
grade, quality and quantity; to sell, or contract 
to sell, goods in any part of the United States 
at prices lower than those exacted by said per- 
son elsewhere in the United States for the pur- 
pose of destroying competition, or eliminating 
a competitor in such part of the United States; 
or to sell, or contract to sell, goods at unrea- 
sonably low prices for the purpose of destroy- 
ing competition or eliminating a competitor.” 
(Italics supplied.) 


The italicized words show that, similar to 
the California Unfair Practices Act, the 
Robinson-Patman Act makes illegal the’ 
price competition of the kind protected by 
the Sherman Act only where it “discrimi- 
nates to his [a competitor’s] knowledge 
against competitors” or is “for the purpose 
of destroying competition or eliminating a 
competitor.” No such limitation appears 
in the price stabilizing activities of the ap- 
pellants. 


[Convictions A firmed] 


, The district court’s judgments of convic- 
tion are fully sustained by the evidence, all 
of which we deem properly admitted, and 
are affirmed. 


Affirmed. 
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[1] 56,299] . California Retail Grocers & Merchants Association, Ltd., a corporation, 
Central California Retail Grocers & Meat Dealers Association, a corporation, Central'‘Coast 
Counties Association of ‘Retail Grocers, Inc., a corporation, Food Trades Institute, Inc., 
a corporation, Food Industries Bureau, Inc., a corporation, Kern County Retail Grocers 
& Merchants Association, a corporation, Retail Grocers Association of Alameda Courity, 
a corporation, Retail Grocers Association of San Francisco, Ltd., a corporation, Tulare- 
Kings Retail Grocers Association, Contra Costa County Retail Grocers Association, 
Yosemite Empire Retail Grocers Association, Sonoma County Retail Grocers Association, 
Fresno County Retail Grocers Association, William D. Hadeler, F. A. Tissier, F. H. 
McFarland, A. H. Rolfes, Grace Gaspar, J. N. Shoults, W. C. Miller, Fred Verleger and 
I. H. Wallace v. United States. ins 


In the United States Circuit Court of Appeals for the Ninth Circuit. No. 10,225. 
December 30, 1943. ¢ 


Upon appeal from the District Court of the United States for the Northern Distric 
of California, Southern Division. Michael J. Roche, District Judge. 


Convictions of conspiring to restrain interstate commerce in fixing retail prices of 


‘food and groceries sold in California, in violation of the Sherman Anti-Trust Act, are 


affirmed where it appears that defendants’ price fixing activities were not confined to 
enforcement of the California Unfair Practices Act, as the Act prohibits sales below cost 
only when such sales are accompanied by the intent to injure competitors or to destroy 
competition, and defendants conspired to compel retailers to sell at not less than minimum 
prices circulated by them, regardless of whether such sales were with intent: to injure com- 
petitors or to destroy competition. 


‘Publication by defendants of a statement, after a price fixing conspiracy had been in 
operation for over five years, that selling below cost was prohibited by the California 
Unfair Practices Act only when done for the purpose of injuring or destroying competi- 
tion could not have the retroactive effect of curing past wrongful conduct, and refusal 
to admit it in evidence was not in error. : 


In prosecutions for circularizing minimum price lists in violation of the Sherman Anti- 
Trust Act, the trial court properly refused to admit and properly struck where admitted 
the proffered evidence that cost surveys were the basis of the minimum price lists used to 
stabilize the market. Assuming this to be true, it did not prove that the conspirators’ price. 
fixing conduct was allowable under the Unfair Practices Act. 


For appellants: Moses Laskey;. Brobeck, Phleger & Harrison; E.~R. Hoerchner;: 
all of San Francisco, California. 

For appellee: Tom C. Clark, Assistant Attorney General, Washington, D. C.; Frank J. 
Hennessy, U. S. Attorney, San Francisco, California; Charles S. Burdell, Special Assistant 
to the Attorney General, Seattle, Washington; Joseph L. Alioto, Special Attorney, San 
Francisco, California. 


Before: GARRECHT, DENMAN and HEALy, Circuit Judges. 


[Appeals from Convictions]: 


DENMAN, Circuit Judge: Thirteen associa- 
tions of retail grocers in northern counties 
of California and nine of their officers appeal 
from judgments holding them guilty of con- 
spiring to restrain interstate commerce by 
price fixing in the retail sales of groceries in 
California in violation of Section 1 of the 
Sherman Act. 15 U.S.C. A. §1. 


[Participation of ahr al in Price Fixing 


an] 

The California Retail Grocers and Mer- 
chants Association, Ltd., hereafter called the 
California Association, at all pertinent times 
had associated with it as affiliate voting for 
its directors and contributing to its funds 
the other appellant associations. The Food 


Trades Institute, Inc., and Food Industry 
Bureau, Inc. are two corporations formed to 
enforce and make effective the purposes of 
the California Association respecting the 
prices at which wholesalers and retailers of 
groceries and other merchandise should be 
sold to San Francisco and Alameda counties. 
The individual appellants are officers and 
persons connected with the associations 
whose major, if not sole, function was the 
attempt to make effective the California As- 
sociation’s policies. 

There is ample evidence from which the 
district court could infer that each appellant 
knowingly participated in making effective 
the price fixing policies and purposes of the 
California Association. Their several mo- 
tions below to strike certain evidence on 


1 56,299 


1048 


the ground of a failure to show the moving 
party’s participancy in the price fixing 
scheme were properly denied. 


[Similarity to Southern California Case] 


This combination of persons, corporate 
‘and otherwise, is shown by the evidence to 
thave acted in their industries in Northern 
‘California as did the similar combination 
‘headed. by the Food and Grocery Bureau of 
Southern California in the latter area and 
similarly restrained interstate commerce. 
Cf. Food and Grocery Bureau of Southern 
California, et al., v. United States, No. 10,109, 
our docket, this day decided, hereafter called 
the Southern California case, the opinion in 
‘which should be considered in connection 
-with our decision here. We agree with the 
«dtistsict court that this associated aétion in 
carrying out the policy of the California 
‘Association is that of conspirators to violate 
‘and who have in fact violated Section 1} of 
the Sherman Act. 


[Activities Not Confined to Unfair 
Practices Act] 


As in the Southern California case, the 

associates started their activities with the 
circulation among the Northern California 
grocers of a declaration of policy of enforce- 
ment of what they claimed were the pro- 
visions of the California Unfair Practices 
‘Act. Instead of confining their activities to 
‘such individual cases as where a particular 
retailer sells below cost with “imlent” to 
injure particular competitors or to take trade 
from them or destroy competition, their de- 
clared purpose was “price stabilizing” by 
‘preventing the sale of any such merchandise 
below prices fixed by the conspirators. 
' Also, as in the Southern California case, 
until in March 1941, when the conspiracy 
shad continued for several years, there no- 
where appears in the mass of price lists and 
other circulated material even the mention 
of the intent to injure competitors, much less 
that the Unfair Practices Act was concerned 
.solely with offenses based upon such intent. 
‘That the conspiracy was concerned with 
price fixing without regard to the limitations 
of that Act is apparent from the following 
statements of the program for wholesalers, 
jobbers and retailers: 


“PRICE STABILIZING PROGRAM 


Effective With the Opening of Business 
March 26, 1936, 

No merchandise to be advertised, displayed 
or sold for less than 6% above invoice or replace- 
ment cost, whichever is lower, exclusive of 
advertising allowance. 

On taxable items the markup must be 9% 
as all grocers are in the habit of absorbing the 
Sales Tax. This will stabilize prices between 
the druggists and grocers as the former charge 
the Sales Tax and the grocers do not, 
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Prices are based on delivered cost in San 
Francisco, but need not include drayage from 
warehouse to store. 

Definite minimum prices on butter will be 
based in accordance with the following schedule. 
The Exchange basic price which is published 
in the morning papers will determine the base 
price to which will be added as follows: 


On San Francisco Mercantile Exchange basic 
price: [not cost] 
20% to 25 cents .04 ‘for solids .05 for cubes 
25%4 to 30 cents .04% for solids .051%4 for cubes 
30% to 35 cents .05 for solids .06 for cubes 


°351%4 to 40 cents .05% for solids .06% for cubes 


For the week end specials the Exchange price 
named Wednesday afternoon and published in 
Thursday morning papers will be used as the 
basic price for Thursday, Friday and Saturday, 
subject to market decline. [‘‘price’’ not cost] 

The 6% markup will apply on eggs the same 
as all other items. 

Advertising for butter and eggs must specify 
quality in accordance with the State laws. 

A list of suggested minimum prices on staple 
{tems will be published each week in the Grocers 
Advocate. These prices will indicate selling 
prices based on the mark up of 6%. It is sug- 
gested that these prices be observed, but they 
will not be binding on dealers who can sell 
legally at a lower price. 

Any legal price may be met, provided the in- 
tention to do so is reported to the Food Trade 
Institute, and the Institute’s sanction obtained. 
This is to prevent price disorganization through 
hasty action in meeting an advertised price 
which may have been published in error. 

All premiums, free deals, combination sales, 
lotteries, cash register stars. etc., are to be 
eliminated on or before March 26. 1936, except- 
ing only special offers made by manufacturers. 

‘Close-outs’ sold at less than 6% above cost 
must be bona fide, must not be restocked under 
six months, and shall be advertised as such. 

This program has been sanctioned unanimous- 
ly by the larger grocery operators in San Fran- 
cisco and assurance has been received from the 
large drug store operators in San Francisco that 
the above will be maintained on grocery items 
sold by them. 

Any violation of the above will subject you 
to prosecution under the law.’’ (Italics sup- 
plied.) . 


_ Attached to a letter addressed to firms 
including wholesalers and jobbers is a “Six 
Point Program” of which the first point is 


“STX POINT PROGRAM 


to become effective on 
June Ist, 1937 - 


1. The law prohibits sales at less than cost 
plus cost of doing business. Until a Wholesaler 
in this district can establish a cost of doing 
business that is less than 3%, the MINIMUM 
mark-up will be 3% on your net cost. This 3% 
mark-up includes delivery price. In case a 
Wholesaler has no facilities for delivering, he 
may make his net f.o.b. warehouse price 2% 
charging 1% for delivery costs, This in order to 
Place everyone on an equal basis; at the same 
time establishing a basic cost to the retailer of 
3% over your net cost. In calculating your 
mark-up in instances where you have a fractional 
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part of a cent, your single case price must be 
the nearest higher cent. However, in quantity 
deliveries you may take the exact figure. 


Example: 3% to be charged where delivery 


ifs made. 2% to be charged ex-warehouse.. In no‘ 


instance do you deduct the cash discount and 
then add the 2 or 3% mark-up-to this net, but 
calculate as follows: 

San Francisco Jobbers and Jobbers Operat- 
ing in Their Own Cities 


Cash Ex-Warehouse 
Discount price plus 
Cost Ex-Warehouse Delivery 


Milk.... 2.80 2% 10 days 2.80 2.80 plus 1%."” 
(There follows a number of other items in 
similar form.) (Italics supplied.) 


The California supreme court in July 1936 
rendered its decision in Wholesale T. Dealers 


v. National etc. Co., 11 Cal. (2d) 634, 658, 


holding that the Unfair Practices Act did 
not provide for price fixing. Cf. our opinion 
in the Southern California case. However, 
that California decision did not change the 
action of the conspirators, as shown by the 
document last above. On November 30, 
1939, a mimeographed bulletin was sent “TO 
OUR BOARD OF DIRECTORS, LOCAL 
PRESIDENTS, SECRETARIES AND 
INDIVIDUAL MEMBERS.” It first re- 
fers to an opinion rendered by the, State 
Association Attorney, E. R. Hoerchner, con- 
cerning the giving away of free goods and 
the relation thereto of the California Unfair 
Practices Act, and it concludes as follows: 


“Enforcing Policy 


After a number of meetings of the secretaries 
of Northern California (from the City of Bakers- 
field, north) a general policy of application of 
the California Unfair Practices Act has been 
established for enforcement purposes. The basis 
that all these enforcement agencies will use, is 


—10% over dead net maximum quantity cost. - 


Please read this policy statement carefully and 
advise the trade accordingly. 

It is the intention of the enforcement provi- 
sions to proceed uniformly along this policy 
line. It is generally considered that no one can 
sell merchandise below this specified percentage, 
which includes both wholesale and retail opera- 
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tions. This is an advanced step and should help 
@ great deal toward stabilizing market con, 
ditions. 


Efforts are now being made to establish cen- 
tralized headquarters, providing sufficient funds 
can be raised for such uniform centralized polic- 
ing, thus enabling central headquarters to policy 
[sic] and aid those communities not now coming 
within the scope of immediate enforcement pro- 
tection.’’ (Italics supplied.) ; 


The California Association followed this 
up on December 1, 1939, with a mimeo- 
graphed bulletin commencing as follows: 


“ENFORCEMENT OF THE UNFAIR 
PRACTICES ACT IN ALAMEDA COUNTY 


To the Food Industry in Alameda County: 


Effective December 14, 1939, all enforcement 
agencies in Northern California are establishing > 
a mark-up of 10% OVER DEAD NET MAXI- 
MUM QUANTITY COST, and Alameda County 
will. be no exception to this rule. The stage is. 
all set for strict. enforcement of the Unfair 
Practices Act and field representatives will be 
inthe Alameda County area to police any viola- 
tions and citations will be requested from the 
District Attorney’s office, and if the policies con- 
tained herein are totally ignored immediate 
prosecution will take place. The District Attor- 
ney’s office in Alameda County has pledged 
cooperation and in taking over the témporary 
enforcement for Alameda County, the California 
Retail Grocers Association means business, and 
will lend its entire support toward carrying out 
the statements contained in this communica- 
tion.’’ (Italics supplied.) - 


This is followed by a statement of certain 
provisions of the Unfair Practices Act, in- 
cluding Section 3. The bulletin carefully 
omits any reference to the provisions of Sec- 
tion 3 which allow all sales below cost if 


_done without an intent to injure competitors. 


This bulletin is what is called in common 
parlance a “lawyer’s letter,” and the district 
court was entitled to infer that it was cleverly 
devised to convince the layman retailer that 
he would be prosecuted by the conspirators 
if he made any sale below their calculated 
“price changes” regardless of the absence of 
any intent to injure a competitor.’ 


1 The remainder of this bulletin is 

“The State Grocers Association will operate 
through the Food Industry Bureau of Alameda 
County for all legal action. 

Price changes, if necessary, will be issued 
every two weeks and will become effective each 
and every second Thursday from date of bulle- 
tin. For example, bulletins will be issued (to 
subscribers of the Food Industry Bureau only) 
in December on the 4th and 18th, and would 


~ become effective on the 14th and 28th respec- 


tively. Exceptions to this rule will be posted. 
Therefore, it is suggested that these bulletins 
be kept for reference purposes. 

Your attention is directed to the new amend- 
ments in the Unfair Practices Act. In the event 
of any violations on or after December 14th, 
the policy of the Food Industry Bureau office 


will be to institute proceedings against all 
violators at once. 


Section 3 of the Unfair Practices Act reads 
‘Cost shall mean the invoice or replacement’ 
cost, whichever is lower, plus the cost of doing 
business.’ Section 6, subdivision D of the Un- 
fair Practices Act gives you the right ‘in an 
endeavor made in GOOD FAITH to meet LEGAL 
PRICES of a competitor selling the SAME ar- 
ticle or product.’ 


Anticipated discounts, promotional, display, - 
advertising or swell allowances cannot be used 
in computing minimum resale prices. Do not 
drop fractions, regardless of how small. , 

Section 4 of the Unfair Practices Act reads— 
‘In establishing the cost of a given article or: 
product to the distributor and vendor, the in- 
voice. cost of said article or product purchased 
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Appeltants ‘have brought their appeals here 
on this same theory that. the Unfair Prac- 
tices Act is legislation allowing the fixing of 
minimum prices. Their third assignment of 
error is that the court denied appellants’ 
motion to dismiss, one of their grounds being 
“secondly, there is no evidence of any con- 
spiracy or combination to fix prices at levels 
so high, arbitrary, or noncompetitive that 
adherence and conformity therewith was not 
required by the statute of the State of Cali- 
fornia known as the California Unfair Prac- 
tices Act.” 


This plea is made to this court despite the 
fact that the California supreme court seven 
years before had decided that the Act was 
not a price fixing Act and gave no license 
for “adherence” to or “conformity” with 
fixed prices, even if they were not “high, 
arbitrary, or noncompetitive.” 

Pursuant to this price fixing policy there 
were sent out to the thousands of retailers 
and wholesalers-in Northern California lists 


of price minimums at which merchandise could ~ 


be retailed. As stated, they did not even 
suggest that they were cost minimums which 
could be used, for nothing else but as rebut- 
table evidence of a defendant’s cost. in a 
suit prosecuting him for selling below his 
cost with intent to injure competitors. -Typi- 
cal is the following sent by one of the con- 
spirator associations to its members on June 


15, 1940: 
“SUGGESTED MINIMUM PRICES 


_ Bulletin prices are suggested as legal mini- 


mums, in accordance with best information ob- 
tainable, but are not necessarily your selling 
price. Cost.of. merchandise, operating costs and 
your merchandising policy must govern your 
regular selling price.”’ (Italics supplied.) 


at a forced, bankrupt, closeout sale, or other 


(Then under designations ‘“‘CANNED MILK,” 
“COFFEE,” ‘‘FLOUR,”’ “SUGAR,” and ‘“‘SHORT- 
ENING,” appear the names of commodities and 
prices in the form shown in U. S. EXHIBIT 
13-1.) 3 
“CENTRAL CALIFORNIA RETAIL GROCERS 

. & MEAT DEALERS ASSOCIATION 


I, H. Wallace, Secretary.’’ 


With the circulation of these price lists 
also were letters with the bold statement that 
the associations’ purpose was to carry out a 
“consolidated program of price stabilization.” 
The California Association wrote identical 
letters: to its members, beginning with the 
following paragraph: 

.“Appreciating the critical conditions with re- 
gard to retail and wholesale prices in the North- 
ern California territory and immediate need of 
a consolidated program of price stabilization, the 
Board of Directors of the California Retail Gro- 
cers & Merchants Association, in Convention 
March 6th, 7th and 8th, passed a resolution 
offering moral support in establishing a North- 
ern California enforcement agency; and further 
to devise satisfactory means of raising funds to 
support the consolidated program of enforce- 
ment under the requirements of the Unfair 
Practices Act of the State of California.’’ (Italics 
supplied.) x 


[Conspiracy to Stabilize Interstate Trade] 


Again as in the Southern California case, 
the conspiracy aimed to fix all minimum re- 
tail prices whether of an out-of-state whole- 
saler making an interstate sale or a retailer 
selling goods he had imported from out-of- 
the state or intrastate sales by retailers of 
goods produced within the state. The pur- 
pose of the conspiracy was to “‘stabilize” the 
entire trade in California in all sales, whether 
interstate or intrastate. 


IN ADDITION, the books and records of any 


sale outside of the ordinary channels of trade 
may not be used as a basis for justifying a price 
lower than one based upon the replacement cost 
as of date of said sale of said article or product 
replaced through the ordinary channels of trade; 
unless said article or product is kept separate 
from goods purchased in the ordinary channels 
of trade and unless said article or product is 
advertised and so!d as merchandise purchased 
at a forced, bankrupt, closeout sale, or by means 
othér than through the ordinary channels of 
trade, and said advertising shall state the con- 
ditions under which said goods were so pur- 
chased, and the quantity of such merchandise 
to be sold or offered for sale.’ This also in- 
cludes dents as such merchandise must be listed 
-accordingly if sold below cost as defined in the 
Unfair Practices Act. 


Section 10, paragraph 3 of the Unfair Practices 
Act reads ‘Any party to, or any witness in, any 
action brought under any provision of this sec- 
tion may be required to testify and give his 
deposition as if the provisions of Part IV, Title 
III, Chapter III of the Code of Civil Procedure 
were applicable to said party, or witness, and 
to said testimony and said deposition: AND, 
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such party, or of any such witness, may be 
subpoenaed into court and introduced into evi- 
dence or introduced, by reference, into evidence, 
and may be required to be produced at the tak- 
ing of any such deposition and there inquired 


. into.’ 


For further particulars, telephone H. J. 
Jacobs, Food Industries Bureau, HIgate 6716. 

Summarizing this bulletin, we respectfully ask 
every food and grocery distributor to study the 
contents of this bulletin carefully as it means 
exactly what it says and we are ready to back 
every statement with legal action, and give any 
insistent violators an opportunity to present 
their views in court. 

The enforcement work is for the benefit of the 
majority of the industry. The law was enacted 
at the insistence of independent retailers for 
their protection and is enforced without fear or 
favor. It is not for the particular favor of any 
individual, group or clique. 


Very truly yours, 
CALIFORNIA RETAIL GROCERS & 
MERCHANTS ASSOCIATION 

W. A. Hadeler, Secretary.”' 
(Italics supplied.)- 


—— 
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' [Cost Surveys Converted Into Minimum 
rice Lists] 


. The defendants below:sought to introduce 


evidence that the circulated price lists were - 


based upon cost surveys which were made 
in accordance with the provisions of Section 
5 of the Unfair Practices Act for providing 
rebuttable evidence in suits prosecuting indi- 
viduals selling with intent to injure competi- 
tors. Their contention appears to have been 
that. if such surveys were made to aid in 
determining costs in such prosecutions, the 
conversion of the cost surveysinto price lists 
to fix all sales prices at a universal minimum 
to stabilize the market brought such price 
fixing within the Unfair Practices Act. The 
statement of the contention refutes its claim. 

The first appearance of any statement re- 
ferring to intent was in March 21, 1941, after 
the conspiracy had been in operation for 
over five years. It was published in the 
California Grocers Advocate and read “The 
Unfair Practices Act prohibits the selling of 


merchandise below cost but absolutely does 
NOT guarantee any profit to the retailer. 
It also, stipulates that such loss leader selling 
must be proven to have been done for the 
purpose of injuring or destroying competi- 
tion’ See?’ 

Obviously such a publication could not 
have the retroactive effect of curing the past 
wrongful conduct and hence the refusal to 
admit it in evidence was not error. The court 
also properly refused to admit and properly 
struck where admitted the proffered evidence 
that the cost surveys were the basis of the 
minimum price lists used to stabilize the 
market. Assuming: this to be true, it did 
not prove that the conspirators’ price fixing 
“conduct was allowable under the Unfair 
Practices Act.” 


[Convictions Affirmed] 


The judgments are affirmed. 
Affirmed. 


[1 56,300] Orange Theatre Corporation v. Rayherstz Amusement Corporation, 
David Weinstock, Benjamin Weinstock, J. Joshua Goldberg, Emanuel Hertzig and 


Harry Brandt. 


United States Circuit Court of Appeals for the Third Circuit. 


Term, 1943. Filed January 10, 1944. 


No. 8368, October 


Appeal from the District Court of the United States for the District of New Jersey. 
In a private suit under Section 4 of the Clayton Anti-Trust Act for treble damages 


‘them outside the district. { suit, > br 
‘district where defendant is found, it does not authorize service in a district other than 


for violation of the anti-trust laws, a Federal district court does not acquire jurisdiction 
of the persons of individual defendants by service of the summons and complaint upon 
While Section 4 does authorize suit to be brought in any 


that in which the suit is brought. Section 5 of the Sherman Act and Section 15 of the 
Clayton Act, which do authorize extraterritorial service, apply only to suits brought by 
the Government. Section 12 of the Clayton Act, which also authorizes extraterritorial 
service, applies only to suits against corporations. : 

Rule 12 of the Federal Rules of Civil Procedure permits a defendant to raise a juris- 
dictional defense even though his voluntary appearance has already called into existence 
the potential power of the court to adjudicate the merits of his controversy. The rule 
requires the court to decide without reference to the voluntary appearance the question 
of jurisdiction thus raised, and, if the question is decided in defendant’s favor, to refrain 
from further exercising over him the power which his appearance has given it. 

For appellant: Israel B. Greene, Newark, N. J. 


For appellee: Joseph Steiner, Newark, N. J. 
Before Buccs, Marts, Jones, Goopricw and McLaucu.in, Circuit Judges. 


Southern: District of New York on October 
[Facts of Case] 17, 1940 upon process issued out of the Dis- 
trict Court for the District of New Jersey 
and the two individual defendants last 
named were served in the Eastern District 
of New York City on October 21, 1940. 
Counsel for the plaintiff and counsel for the 
individual defendants entered into a stipu- 
lation on November 7, 1940’ and another on 
November 22, 1940 purporting to extend 
their time to answer or otherwise move with 
respect to the complaint. On November 25, 
1940, within the extended perjod, the. five 
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By Maris, Circuit Judge: The plaintiff 
filed a complaint in the District Court for 


the District of New Jersey under the Sher-’ 


man and Clayton Acts (15 U. S.C. A. §§ 1. 
et seq.) for treble damages and for equitable 
relief. The suit is against a corporate de- 
fendant and five individual defendants, 
David Weinstock, Benjamin Weinstock, 
Harry Brandt, J. Joshua Goldberg and 
Emanuel Hertzig. The three individual 


defendants first named were served in the. 
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individual defendants filed and served notice 
of a joint motion to quash the service of 
process and dismiss the complaint. The dis- 
trict court granted the motion and the plain- 
tiff appealed to this court. Both in the 
district court and upon appeal in this court 
the parties treated. the motion as raising 
only the defense of improper venue. We 
held that the defense of improper venue 
must be asserted within twenty days after 
the service of the summons and complaint 
and that since the motion had not been 
served within that period and since the stipu- 
lations to extend the time were ineffective 
because not approved by the district court 
the motion was untimely and the colirt 
should not have granted it. 130 F. 2d 185. 


[Question of Jurisdiction Rather Than 
Venue | 


Upon remand the district court reinstated 
the complaint and granted the defendants 
an extension of time within which to answer 
or otherwise move with respect to it. The 
extension was ‘granted under the authority 
conferred upon the district court by Civil 
Procedure Rule 6 (b) under which the court 
had ample power, in its discretion, to extend 
the time for serving a motion or answer. 

- Within the extended time the individual de- 
fendants again moved to quash the service 
of process upon them and to dismiss the 
complaint. The district court again granted 
their motion and the appeal now before us 
followed. Upon this appeal the parties have 
‘again treated the motion as rajsing the 
question of improper venue. While the sec- 


ond motion is in substantially the same form ° 


as the first, our further study has convinced 
us that the defense which it seeks to assert 
is not that of improper venue but rather 
want of jurisdiction of the court over the 
persons of the individual defendants. Al- 
though this objection was not urged either 
in the court below or here it is clearly raised 
in the motion and if sustained it supports the 
order appealed from. It is accordingly open 
for our consideration. Helvering v. Gowran, 
302 U. S. 238 (1937); Riley Co. v. Commis- 
sioner, 311 U.S. 55, 59 (1940). 


The motion was 


“For an order dismissing the compiaint as to 
the said defendants and each of them on the 
ground that, as appears from the petition for 
process and the return of the United ‘States 
Marshal with respect to service on‘each of the 
said defendants that none of the said defend- 


ants was served as required by the General 


sue Statute, but, on the contrary, that they 

: each of them were served without the Dis- 
uict.of New Jersey, and in the case of the 
defendants David Weinstock and Benjamin 
Weinstock in the Southern District of New 
York, and in the case of the defendants J. 
Joshua Goldberg and Emanuel Hertzig in the 
Eastern District of New York and in the case 


‘of Harry Brandt in the Southern District of. 
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New York, all contrary to the stattte and prac- 
tice and rules of this Court in such case made 
and provided.”’ 


“While it will be seen that reference was 


made in the motion to the general venue 
statute it is quite clear that this reference 
was wholly meaningless since the sole 
grounds alleged in support of the motion 
relate not to venue but to the service of 


‘process, namely that the individual defend- 


ants were served outside the District of New 
Jersey. Thus we see that the objection 
raised by the motion is based upon the 
extraterritorial character of the service upon 
these defendants and that the motion does 
not complain of the fact that the suit was 
bought in a district other than that of which 
they are inhabitants. 

We adhere to the view expressed in our 
former opinion that if the motion is to be 
treated as raising merely the defense of im- 


‘proper venue the time within which it should 
_have been served commenced to run from 


the time of service of the summons and com- 
plaint and that the unapproved stipulation 


did not serve to extend the time. If, how- 
ever, we treat the motions, as we think we 
must, as raising the defense of lack of juris- 
diction over the persons of the: individual 
defendants rather than the defense of im- 
proper venue we are forced to conclude that 
the individual defendants’ original motion 


‘was not served out of time. For if the extra- 


territorial service upon the individual de- 
fendants was unauthorized and invalid it did 
not confer upon the district court the power 
to adjudicate the controversy between the 


parties. Munter v. Weil Co., 261 U.S. 276 


(1923). The individual defendants were, 
therefore, entitled to ignore the whole pro- 
ceeding and subsequently attack any default 
judgment which might result from it. But- 
terworth v. Hill, 114 U.S. 128 (1886). Under 
such circumstances the district court could 
acquire the power to adjudicate the contro- 
versy only if the parties voluntarily ap- 
peared. Consequently the failure of the 
individual defendants to assert the defense 
of lack of jurisdiction of their persons could 
not at any time before their voluntary ap-~ 
pearance fairly be treated as a waiver of the 
defense nor could the twenty days’ period 
prescribed by Rule 12 for serving a‘motion’ 
or answer raising the defense commence to 
run prior to such appearance. The distinc- 
tion. between the defenses of lack of juris- 


‘diction of the person and improper venue 


was clearly pointed out by Justice Brandeis - 
in Robertson v. Labor Board, 268 U. S. 619; 
622, 623 (1925). Compare Butterworth v, 
Hill, 114 U.S. 128 (1886), with Commercial 
Ins..Co. v. Stone Co., 278 U. S. 177 (1929). 


-The disposition of the original motion is not 


now before us. However, since the second 


‘motion was also served timely, i. e., within 
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the time extended-by the district court, and 
since it also’ raises the defense of want of 
jurisdiction over the persons of the individ: 
ual defendants, the merits of that defense are 
now before us for determination unless the 
right to assert the defense has been lost to 
the individual defendants by their voluntary 
appearance in the district court. 


[Jurisdictional Defense Not Waived by 
Voluntary Appearance] 


The filing by the individual defendants of 
the stipulation for the extension of the. time 
for answering or otherwise moving with re- 
spect to the complaint amounted to a volun- 
tary appearance in the action which gave 
the court power to adjudicate the contro- 
versy to which they were parties. Placek v. 
American Life Ins. Co., 288 F. 987 (D. C. 
Wash., 1923). The question then arises 
whether by thus voluntarily placing them- 
selves under the court’s power the individual 
defendants lost the right to assert the orig- 
inal lack of jurisdiction over their persons. 
Prior to the adoption of the Rules of Civil 
Procedure a voluntary appearance ordinarily 
had that result. - Pollard v. Dwight, 8 U. S. 
421 (1808); Toland v. Sprague, 37 U. S. 300, 


330 (1838); Kendall v. United States, 37 U. S.- 


524, 623 (1838). It is true that the federal 
courts followed the common law practice 
of permitting a defendant to appear specially 
for the sole purpose of attacking the juris- 
diction without thereby subjecting himself 
to the power of the court generally. Hark- 
ness v. Hyde, 98 U. S. 476 (1879); Mexican 
Cent. R. Co. v. Pinkney, 149 U. S. 194 (1893). 
The courts followed this practice because 
they believed that a sound public policy re- 
quired them, as a matter of grace, to permit 
a defendant to test the jurisdiction of the 
court over him before proceeding to adjudi- 
cate his cause. In so doing they were exer- 
cising judicial restraint, however, rather 
than giving recognition to a lack of power 
over a defendant who voluntarily made a 
special appearance, for such an appearance 
has been held to be sufficient to give a court 
general jurisdiction over the defendant if 
the court’s procedural rules so provide. York 
v. Texas, 137 U. S. 15 (1890). 

We think that the Rules of Civil Pro- 
cedure call for the use of similar restraint 
on the part of the federal courts in the exer- 


. cise of their power over a defendant who 


has voluntarily appeared to defend an action 
against him but who desires also to raise a 
Under Civil Pro- 
cedure Rule 12 such a defendant is expressly 
given the right, at his option, to assert by 
motion before answer or in his answer itself 
a jurisdictional defense such as that of lack 
of jurisdiction over his person. The rule 


‘states that “No defense or objection is 
“waived by being joined with one or more 


other defenses or objections in a responsive 
pleading or motion.” If he chooses to assert 
the defense in his answer, rather than by 


-motion, he must+include with it all other 


defenses of every kind, meritorious as well 


. as jurisdictional, which are available to him. 


It has long been recognized, however, that 
the filing of an answer to the merits involves 


‘an appearance in the action for all purposes. 


Wetzel & T. Ry. Co. v. Tennis Bros. Co., 145 
F. 458 (C. C. A. 4, 1906); Dickey v. Turner, 
49 F. 2d 998 (C. C. A. 6, 1931). It will thus 
be seen that Rule 12 permits a defendant to 


‘raise a jurisdictional defense even though 


his voluntary appearance has already called 
into existence the potential power of the 
court to adjudicate the merits of his con- 
troversy. The rule requires the court to 


. decide without reference to the voluntary 


appearance the question of jurisdiction thus 
raised and, if the question is decided in the 
defendant’s favor,-to refrain from further 
exercising over him the power which his 
appearance has given it. : 


Nea 

It necessarily follows that Rule 12 has 
abolished for the federal courts the age-old 
distinction between general and special ap- 
pearances. A defendant need no longer 
appear specially to attack the court’s juris- 
diction over him. He is no longer required 
at the door of the federal courthouse to 
intone that ancient abracadabra of the law, 
de bene esse, in order by its magic power to 
enable himself to remain outside even while 
he steps within. He may now enter openly 
in full confidence that he will not thereby 
be giving up any keys to the courthouse door 
which he possessed before he came in. This, 
of course, is not to say that such keys must 
not be used promptly. If the defense of 
lack of jurisdiction of the person is not raised 
by motion before answer or in the answer 
itself it is by the express terms of paragraph 
(h) of Civil Procedure Rule 12 to be treated 
as waived, not because of the defendant’s 
voluntary appearance but because of his fail- 
ure to assert the defense within the time’ 
prescribed by the rules. We conclude that 
within the time allowed for serving the 
answer the defendant may assert this de- 
fense unless he has waived it by some action 
other than his voluntary appearance. In so 
holding wé are in accord with the decisions 
of other courts which have considered the 
question. Blank v. Bitker, 135 F. 2d 962 (C. 
C. A. 7, 1943); Kaufman v. United States, 35 
F. Supp. 900 (D. C. Dist. Col. 1940). Com- 
pare Phillips v. Baker, 121 F. 2d 752 (C. C. 
A. 9, 1941). 


[Exiraterritorial Service) 


We come then to the merits of the motion 
which raises the question whether the dis- 
trict court acquired jurisdiction of the per- | 
sons of the individual defendants by service 
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of the summons and complaint upon them 
outside the District of New Jersy. It has 
long been held that a federal district court 
cannot, in the absence of an authorizing 
statute, issue process for service beyond the 
limits of the district. Herndon v. Ridgway, 
58 U.-S. 424 (1854); Harkness v. Hyde, 98 
U. S. 476 (1878) ; Insurance Co. v. Bangs, 103 
U. S. 435 (1880); Robertson v. Labor Board, 
268 U. S. 619 (1925). By Civil Procedure 
Rule 4 (f) the old rule was enlarged to the 
extent of permitting service anywhere with- 
in the territorial limits of the state in which 
the district court is held, but we find no 
statute applicable to the present proceeding 
which would authorize the action of the Dis- 
trict Court for the District of New Jersey 
in directing the service of its process in the 
Southern and Eastern Districts of New 
York. Section 5 of the Sherman Act (15 U. 
S. C. A. §5) and Section 15 of the Clayton 
Act (15 U.S. C. A. § 25) which do authorize 
extraterritorial service apply only to suits 
- brought by the government, while section 
12 of the @layton Act (15 U. S.C. A. § 22). 
which also authorizes such service applies 
only to suits against corporations. On the 
other hand Section 4 of the Clayton Act, (15 
U. S.C. A. § 15), under which the present 
suit was brought, while it does authorize 
suit to be brought in any district where the 
defendant is found, does not authorize serv- 
ice in a district other than that in which the 
suit is brought. It was so held by Judge 
Learned Hand in construing the similar pro- 
vision contained in Section 7 of the Sherman 
Act (26-Stat. 210) which was the predecessor’ 
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of Section 4 of the Clayton Act. Thornburn 
v. Gates, 225 F, 613 (D.C. N. Y. 1915). We 
conclude that the district court rightly 
quashed the service of process upon the in- 
dividual defendants. We likewise conclude 
that it was right in dismissing the complaint 
as to these defendants. 


[Dismissal Without Prejudice] 


‘Prior to the adoption of the Rules of Civil 
Procedure it was held that dismissal of the 
suit was appropriate under such circum- 
stances. Butterworth v. Hill, 114 U. S. 128 
(1885); Munter v. Weil Co., 261 U. S. 276 
(1923); Employers Corp. v. Bryant, 299 U.S. 
374 (1937). Under the Rules of Civil Pro- 
cedure a defendant under these circum- 
stances is entitled to dismissal. For if we 
are to permit a defendant to come volun- 
tarily into court and still raise the defense 
that his summons to the courthouse was un- 
lawful we must allow him, if he sustains his 
point, to depart without day through the 
door which he has thus unlocked. The dis- 
missal of the complaint in such a situation, 
however, results solely from the lack of 
jurisdiction of the court and is, therefore, 
not an adjudication of the merits of the 
cause of action. Consequently such a dis- 
missal does not prejudice the right of the 
plaintiff to file another complaint when and 
if it appears that the court may obtain juris- 
diction of the person of the defendant. 


{Dismissal A firmed] 


The order of the district court is affirmed. 


{{ 56,301] United States v. The Pullman Company, et al. 


In the District Court of the United States for the Eastern District of Pennsylvania. 
Civil Action No. 994, June Term, 1940. Filed January 22, 1944, (Dissenting opinion filed 


February 2, 1944.) 


In a suit under the anti-trust laws, it is held that the public interest requires the 
complete separation in ownership and direction of the business of manufacturing sleeping: 


cars and the business of operating sleeping cars. 


However, the public interest does not 


require that the Court make the choice for defendant as to which one of its two businesses 


it shall continue to own and operate. 


Since a separation is to be effected and the two 


corporations will be owned separately, it is unnecessary to order that the operating com- 
pany’s future purchases of cats be subjected to rules of competitive bidding. 
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For plaintiff: Robert H. Jackson, Attorney General; Gerald A. Gleeson, U.S. Attorney; 
Fowler Hamilton, Frank Coleman, William L. McGovern, Wilber Stammler, Special 
Assistants to Attorney General; Joseph McDowell, Paul Fitting, Special Attorneys. 


For defendants: Ralph M. Shaw, Chicago, Ill.; George Wharton Pepper, Philadelphia, 
Pa.; Seth W. Richardson, Washington, D. C.; Walter H. Jacobs, Chicago, Ill.; Lowell M. 


Greenlaw, Chicago, IIl.; 


Guy A. Gladson, Chicago, Iil.; Adrien F. Busick, Washington, 


D. C.; Winston, Strawn & Shaw, Chicago; Davies, Richberg, Beebe, Busick & Richardson, 
Washington, D. C.; Pepper, Bodine, Stokes & Schoch, Philadelphia, Pa. 


Before Biccs, Maris and Goopricu, Circuit Judges. 


Supplementary Opinion Sur Form of 
Judgment 

[Form of Judgment Proposed by Parties] 

By Marts. and Goopricu, Circuit Judges: 
At the request of the Court, the government 
and the defendants have each submitted. a 
form of proposed judgment. Objections of 
each to the form submitted by the other 
‘have aJso been proffered, together with briefs 


setting forth the respective points of view. 
These have been fully considered. 


[Court Need Not Determine Which Business 
Defendant Should Continue] 


The determination of the terms of the 
judgment which will:accomplish that which 
is necessary in the public interest and which 
will not deal unfairly with the defendants 
has been a matter of some difficulty. The- 
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major subject of dispute between the parties 
and the point which has most troubled the 
Court is the extent to which the present 
tri-party relation among Pullman Company, 
Pullman, Inc. and Pullman Standard shall 
be affected. The government argues that 
Pullman, Inc., should be directed to dispose 
of all interest in Pullman Standard; in other 
words, present owners of the combined Pull- 
man enterprises are to dispose of the manu- 
facturing business and to stay in the sleeping 
car business. Defendants argue, in turn, that 
freedom of the market will be accomplished 
by provisions much milder than this. Their 
point is that elimination of the exclusive 
dealing features as between Pullman and 
the railroads and the establishment of an 
open market in the purchase of sleeping 


cars, by terms of the judgment, will accom-. 


iplish all that the findings and the opinion of 
this Court require. 

Our conclusion is that the public interest 
requires the complete separation in owner- 
ship and direction of the business of manu- 
facturing and the business of operating 
sleeping cars. We think the public will not 
get the competitive conditions to which it is 
entitled if the Pullman Company and the 
manufacturing organization from whom it 


has bought all its cars for many years (with, 


slight exceptions immaterial here) remain 
locked in common ownership and direction. 
In so concluding we do not fot a moment 
attribute to the parties before us lack of 
good faith in the acceptance of the Court’s 
judgment. We do think, however, that if 
we had adopted the defendants’ suggestion 
we would have left in existence a condition 
which has been the source of much of the 
trouble and invite the probability of its repe- 
tition. There must, therefore, be what coun- 
sel for the defendants aptly characterizes 
as a divorcement. 

We are equally clear, however, that the 
public interest does not require that the 
Court make the choice for Pullman, Inc., as 
to which one of its present two businesses 
it shall continue to own and operate. Sepa- 
ration is not an end in itself; it is a means 
to provide an open market. Counsel for 
the government have not given us, in their 
able brief, convincing arguments why the 
public interest requires a disposition of the 
manufacturing business instead of the service 
business. They have stressed with some 
force that the retention of the service busi- 


ness would be better for the interests of the 


shareholders-of Pullman, Inc. With regard 
to that point, the Court thinks that the prob- 
lem what is for the best interests of the 
owners can well be settled by the owners 
themselves, whose money is invested in the 
enterprise. The object to be accomplished 
by the Court’s judgment is remedial, not 
punitive. Separation is a necessary element 
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in the remedy. But there is no reason, in 
protection of the public interest, why the 
separation needs to be made more difficult 
than necessary for the defendants nor against 
their judgment of what is in their best 
interests. ° 


The defendants should have a reasonable 
time, say three months, to explore the possi- 
bilities and provide a plan for the separation. 
They should have an additional period, per- 
haps a year, to effect it. If they cannot 
accomplish it by that time, the Court will 
have to order it done by such means as its 
ingenuity may devise. But defendants 
show have opportunity to try it themselves 

rst. : 


[Competitive Bidding Unnecessary] 


With regard to the other points in the 
judgment, there is only one matter which 
we think requires comment. Since a sepa- 
ration is to be effected and since the Pullman 
Company and Pullman Standard will not. 
only be separate entities in law but owned 
separately in fact, we see no reason why 
Pullman’s future purchases of cars need be 
subjected to rules of competitive bidding. 


[Other Details to Be Worked Out] 


The other provisions of the judgment may, 
we think, be worked out between the par- 
ties. The draft submitted by the govern- 
ment may be taken, except for the points 
above discussed, as a basis. If the parties 
are unable in the light of this opinion to 
agree upon the form of the judgment the 
Court will, upon: being advised of their in- 
ability, settle the form. 


[Dissent] 


Judge Biccs dissents in part from the views 
expressed in’ this opinion and will file an 
opinion setting forth his views. 


[Dissenting Opinion] 


BIGGS, Circuit Judge (dissenting in part): 
While I concur in part in the views expressed 
in the majority opinion, I dissent because I 
think that the decree to be entered by the court 
will not effect a realistic solution of the problem 
which confronts us. We have concluded that 
the monopoly cannot be ended solely by injunc- 
tion and that it is necessary to compel the 
divorcement by Pullman, Inc. of certain of its 
subsidiary companies. The majority of the court 
invite Pullman, Inc. to decide whether it shall 
divest itself of the service company, Pullman 
Company, or shall divest itself of the manu- 
facturing units typified by Pullman-Standard. 
Manufacturing Company, In my opinion we 
should decide what company or companies 
should be divested. Our decision should compel 


. Pullman, Inc. to sell its interest in Pullman- 


Standard and should cause Pullman Company to 
make use of a competitive bidding system for 
the acquisition of new cars. , 


a 
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I have little doubt that in exercising the 
choice that the majority confers upon it Pull- 
man, Inc. will try to dispose of its stock in 
Pullman Company and will endeavor to retain 
the stock of Pullman-Standard and the other 
manufacturing units. This should prove to be 
the case for at least two reasons. First; it is 
Probable that more money will be made in 
manufacturing new sleeping cars than in serv- 
icing sleeping cars. Cars now in the Pullman 
pool will be largely obsolete by the war’s end. 
New cars of modern light-weight construction 
must then be supplied to or purchased by the 
railroads. The market for new sleeping cars 
will be large and vigorous. Second; only about 
15% of the business of Pullmafi-Standard was 
devoted to making new sleeping cars prior to 
December 7, 1941. Pullman-Standard, there- 
fore, will be but little affected by the decree, 

In my opinion the sale of Pullman Company 
and the retention of the manufacturing units by 
Pullman, Inc. will be contrary to the public 
interest for the following reasons. 


First; the manufacturing properties and their 
superior directing personnel are on one side 
and Puilman, Inc., Pullman Company and their 
superior directing personnel are on the other. 
About two-thirds of the military passenger 
traffic in the United States is presently carried 
in Pullman sleeping cars and civilian passenger 
sleeping car traffic has been augmented enor- 
mously by war factors. Nearly half of the Z,000 
sleeping cars in the Pullman pool are now 
engaged im moving troops.1 Whoever may be 
the purchaser of the stock of Pullman Company, 
new management for it becomes inevitable. This 
may result in the dislocation of a service the 
maintenance of which at this time and under 
present circumstances has taxed the skill and 
ingenuity of even the present highly trained 
directing personnel of Pullman Company. 


Second; the probable effact of the court’s de- 
cree will be to compel the railroads of the 
United States, which must maintain adequate 
through sleeping car service, to purchase the 
stock of Pullman Company. The railroads are 
keenly competitive. Their need for sleeping cars 
varies widely. To what extent is each to 
contribute to the maintenance of the Pullman 
pool which we are unanimous in believing must 
be maintained? Who will police the operations 
of the pool in order to make sure that those 
carriers who contribute to the purchase of Pull- 
man Company stock (contributions which must 
vary in amount in accordance with needs and 
resources) will treat their partners in the joint 
enterprise or the public without discrimina- 
tion. I know of no power presently vested in 
the Interstate Commerce Commission or in any 
other government agency which would enable it 
to regulate such a pool operation.? 


- cars at the close of the war. 


Third; the element of time is important in the 
present case. The monopoly. must be broken 
soon enough to permit an active and untram- 
melled market for new light-weight sleeping 
The operations 
of Pullman Company are highly specialized. It 


- will be difficult to find a purchaser for Pullman 


stock unless it be the railroads or interests 
representing them. In any event there must be 
delays in effecting the sale. Pullman Company 
stock will be found to be not readily salable 
whoever the purchaser may be. The decree of 
this court, therefore, will delay the end of the 
monopoly instead of promptly obliterating it as 
the public interest requires. Indeed, if the war 
should end before the Pullman Company stock 
is sold, I can scarcely believe that any pur- 
chaser will be found for’ it. Neither the rail- 
roads nor any other person could be expected to 
expend money to buy obsolete equipment. The 
desirable pool operation as now constituted 
would fall. Our decree would be a futility. 


Fourth; it is a striking anomaly that the 
tortfeasor, Pullman-Standard, should be left in 
a position where it can profit greatly by way 
of the monopoly from the sale of light-weight 
sleeping cars in the post-war market. Pullman- 
Standard through Pullman, Inc. will be left in 
possession of those railroad contacts which have 
brought it valuable contracts in the past. If the 
railroads purchase the Pullman Company stock, 
railroad representatives must sit on the board 
of directors of Pullman Company and, absent 
any injunctive requirement that Pullman Com- 
pany must buy new cars under a competitive 
bidding system, Pullman Company will pur- 
chase new sleeping cars as in the past from 
Pullman-Standard. Under these circumstances 
I conceive that the engrossment of the market 
by Pullman-Standard will continue and that 
it will be a bold competitor who will hazard 
capital in the manufacture of sleeping cars. 
There is a momentum in the existing monopoly 
which it is unrealistic not to recognize. 

If, upon the other hand, this court were to 
compel Pullman, Inc, to divest itself of the 
stock of Pullman-Standard and were to couple 
with this the requirement that Pulkman Com- 
pany should purchase new cars by a competitive- 
bidding system, the market would be cleansed 
of the monopoly promptly. The stock of Pull- 
man-Standard is readily salable. Its superior 
directing personnel might remain as now con- 
stituted since, as I have indicated, there is a 
cleavage between the personnel of Pullman- 
Standard on the one hand and that of Pullman, 
Ine. and Pullman Company on the other. The 
nexus between the manufacturing units and the 
railroads would be broken. The monopoly thus 
obliterated could not recur. 

For all of these reasons if I were free to do 
so I would put into effect the substance of the 


1See the pamphlet “Performing in War and 
Preparing for Peace’’ by George A. Kelly, Vice- 
President of The Pullman Company, published 
October 7, 1943. 

2In making this statement I am not unmind- 
ful of the ‘‘car-service’’ provisions of the Inter- 
state Commerce Act. See Section 1, subsections 
(10), (11), (13-16), 49 U. S.C. A. 1 (10), (11), 
(13-16). These sections do not contemplate the 
operation or policing of a pool of the kind which 
Pullman Company has maintained. 


It should also be noted that Congress has 
found it necessary as a matter of public policy 
to prevent the pooling of freights of different 
and competing railroads except upon specific 
approval by order of the Interstate Commerce 
Commission. See Section 5(1) of the Interstate 
Commerce Act, 49 U. S. C. A. 5(1). By analogy 
Congress might see fit to prohibit the operation 
of this sleeping car pool by the railroads. The 
operation of the pool by the railroads presents 
a serious question of public policy. 
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required by the anti-trust laws of the United 


decree proposed by the United States. The de- 
States.. 


cree which will be entered under the majority 
opinion to my mind will not effect the end 


and Philip E. Iversen v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit No. 10482. Filed 
January 6, 1944. 


An order of the Federal Trade Commission, prohibiting representation that respond- 
ent’s livestock feed is a better supplement to feeds or constitutes a better feed for cattle 
“than any other feed or feed supplement on the market,” is modified on stipulation of the 
parties to read “than all other feeds or feed supplements on the market.” The order, 
which also prohibits misrepresentation that the feed has therapeutic value in the treatment 
of any germ or infectious disease, breeding disorder, retained placenta, mastitis, or Bang’s 


. [56,302] * Philip R. Park, Inc., Philip R. Park, Harrison H. Havner, John S. Hunt 


disease, and that use.of the feed will eliminate the necessity of veterinary treatment, is 


affirmed and enforced as modified. : 


Modifying Federal Trade Commission cease and desist order in Dkt. 4504. 


For petitioners: Daniel Dougherty. 


For Federal Trade Commission: Joseph J. Smith, Jr., Assistant Chief Counsel, 


Federal Trade Commission. 


Before: WILBUR, GARRECHT, and HEALY, Circuit Judges. 


Final Decree Modifying, Affirming and 
Enforcing Order to Cease and Desist 


[Petition for Review and Stipulation] 


The petitioners herein, having filed with 
this Court on July 1, 1943, their petition to 
review and set aside an order to cease and 
desist issued by the Federal Trade Com- 
mission, respondent herein, on April 27, 
1943, under the provisions of the Federal 
Trade Commission Act; and a copy of said 
petition having been served upon the re- 
spondent; and the respondent having there- 
after certified and filed herein, as required 
by law, a transcript of the entire record in 
the proceeding: lately pending before it in 
which said. order to cease and desist was 
entered; and the parties hereto having exe- 
cuted a stipulation dated December 24, 1943, 
agreeing that Subparagraph 5 of the sec- 
‘ond part of said order shall be modified by 
substituting the word “all” for the word 
“any,” and by adding the letter ‘“‘s” to the 
word “feed’’ immediately following the 
word “other” and to the word “supplement” 
immediately following the word “feed,” so 
that, as so modified, said paragraph shall 
read as follows: 

“5. That respondents’ product is a better 
supplement to feeds or constitutes a better feed 
for cattle than all other feeds or feed supple- 
ments on the market’’; 


that said petition for review shall be dis- 
missed; and that this Court shall enter its 
decree modifying said order as hereinabove 
set forth, and affirming and enforcing said 
order as so modified— 
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[Petition for Review Dismissed] 


Now, therefore, it is hereby ordered, ad- 
judged and decreed that the petition for 
review filed by the petitioners herein under 
date of July 1, 1943, be, and the same 
hereby is, dismissed. 


[Cease and Desist Order Modified] 


And it is hereby further ordered, ad- 
judged and decreed that Subparagraph 
of the second part of the aforesaid order 
to cease and desist issued by the Federal 


. Trade Commission, respondent herein, on 


April 27, 1943, be, and the same hereby is, 
modified by substituting the word “all” for 
the word “any,” and by adding the letter 
“s” to the word “feed” immediately follow- 
ing the word “other” and to the word “sup-. 
plement” immediately following the word, 
“feed,” and that said order to cease and 
desist, as so modified, be, and the same 
hereby is, affirmed. 


[False Advertisement Enjoined] 


And it is hereby further ordered, ad- 
judged and decreed that petitioner Philip R. 
Park, Inc., a corporation, its officers, rep- 
resentatives, agents, and ‘employees, and 
petitioners Philip R. Park, John S. Hunt, 
Philip E. Iversen, and Harrison H. Havner,.’ 
individually and as officers and directors of 
Philip R. Park, Inc., a corporation, and 
their respective representatives, agents, and 
employees, directly or through any corpo- 
rate or other device in connection with the 
offering for sale, sale, or distribution of 
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livestock feeds or feed supplements for 
cattle and other livestock known as ‘“Man- 
Amar” or “Cattle ManAmar,” or any other 


product of substantially similar composition’ 


or possessing substantially ‘similar proper- 
ties, whether sold under the’same name or 
under any other name, do forthwith cease 
and desist from directly or indirectly: 


1, - Disseminating or causing to be dissemi- 


mated any advertisement by means of the United 


States mails or by any means in commerce as 


_‘‘commerce’’ is defined in the Federal Trade 


Commission Act, which advertisement represents 
directly or through inference, 

a. That petitioners’ product has any thera- 
peutic value in the treatment of any germ or 
infectious disease of cattle or that its use is of 
any value in the prevention of any such disease 
or condition, 

b. That petitioners’ product has any thera- 
peutic value or beneficial effect in the treatment 
of any breeding disorder of cattle or is of any 
value in preventing such disorder. 

c. That petitioners’ product has any thera- 
peutic value or beneficial effect in the treatment 
of retained placenta or that its use will have any 
value in preventing such condition. 

2. Disseminating or causing to be dissemi- 
nated any advertisement by any means for the 
purpose of inducing or which is likely to induce 
directly or indirectly the purchase in commerce 
as ‘‘commerce’’ is defined in the Federal Trade 
Commission Act of petitioners’ product, which 
advertisement contains any of the representa- 
tions prohibited in paragraph 1 hereof and the 
respective subdivisions thereof. 


[Misrepresentation Prohibited] 


And it is hereby further ordered, ad- 
judged and decreed that petitioner Philip 
R. Park, Inc., a corporation, its officers, rep- 
resentatives, agents, and employees, and 
petitioners Philip R. Park, John S. Hunt, 
Philip E. Iversen, and Harrison H. Havner, 
individually and as officers of Philip R. 
Park, Inc., a corporation, and their respec- 
tive representatives, agents and employees, 
directly or through any corporate or other 
device in connection with the offering for 
sale, sale, and distribution of livestock feeds 
or feed supplements for cattle and other 
livestock known as “ManAmar” or “Cattle 
ManAmar,” or any other product of sub- 
stantially similar composition or possessing 
substantially similar properties, whether 
sold under the same name or under any 
other name, in commerce as “commerce” is 
defined in the Federal Trade Commission 


Act, do forthwith cease and desist from 
representing: E 


1. That petitioners’ product will have any 
therapeutic value in the treatment of mastitis 
or that its use is of any value in the prevention 
of such condition, 


2. That petitioners’ product has any thera- 
peutic value in the treatment of any germ or 
infectious disease of cattle or that its use is of 
any value in the prevention of any such disease 
or condition. 

3. That petitioners’ product has any thera- 
peutic value or beneficial effect in the treatment 
of any breeding disorder of cattle or that its 
use is of any value in preventing such disorder. 

4. That petitioners’ product has any thera- 
peutic value in the treatment of retained pla- 
centa, infectious abortion, or Bang’s disease, or 
that its use will have any beneficial effect upon 
such conditions or any value in preventing such 
conditions. f : , 

5. That petitioners’ product is a better sup- 
plement to feeds or constitutes a better feed for 
cattle than all other feeds or feed supplements 
on the market. 

6. That the use of petitioners’ product will 
elminate the necessity of veterinary treatment. 


[Compliance Report Ordered] 


And it is hereby further ordered, adjudged 
and decreed that, within ninety (90) days 
after the entry of this decree, petitioners 
shall file with the Federal Trade Commis- 
sion a report in writing setting forth in de- 
tail the manner and form in which they 
have complied therewith. 


[Jurisdiction Retained] 


Without prejudice to the right of the 
United States,-as provided'in Section 5 (1) 


‘of the Federal’ Trade Commission Act, to 


prosecute suits to recover civil penalties 
for violations of the said order to cease and 
desist hereby affirmed, and without preju- 
dice to the right of the Federal Trade Com- 
mission to. maintain contempt proceedings 
for violation of this decree, this Court re- 
tains jurisdiction of this cause to enter such 
further orders herein from time to time as 
may become necessary effectively to enforce 
compliance in every respect with this decree 
and to prevent evasion thereof. 


[Decree Agreed To] 


It is hereby stipulated and agreed that 
the above and foregoing decree shall be 
entered in this case. 
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[| 56,303] Webb-Crawford Company, a corporation, E. D. Wier, E. L. Wier and 
Carter W. Daniel, individuals d/b/a Daniel Brokerage Company, v. Federal Trade Com- 
mission. 


United States Circuit Court of Appeals, Fifth Circuit, January 30, 1940. 
Petition to review order of Federal Trade Commission. 


Receipt of brokerage commissions from sellers by a broker who, as president of a 
buying corporation, is the representative of buyers constitutes a receipt of brokerage 
commissions within the purview of Sec. 2(c) of the Clayton Anti-Trust Act as amended 
by the Robinson-Patman Act, and prohibition of the absolutely proscribed practice, 
properly directed by the Federal Trade Commission without any finding as to the in- 
volvement of the public interest or evil effect of the practice, does not effect a deprivation 


of property without due process of law. 


The phrase “except for services rendered” dodes not qualify the whole subsection on 


brokerage commissions. 


Max Michael, Athens, Georgia; Edgar Watkins, Atlanta, Georgia; Attorneys for 


Petitioners. 


W. Te Kelley, Chief Counsel, Federal Trade Commission; John Darsey, Special 
Attorney, Federal Trade Commission; both of Washington, District of Columbia; Attor- 


neys for Respondent. 


Before Foster, S1BtEy and HoimEs, Circuit Judges. 
Affirming the order of the Federal Trade Commission, Docket No. 3214. 


[Statement of Case] 


Sistey, Circuit Judge: The Webb-Craw- 
ford Company, a corporation, and Ed D. 
Wier, E. L. Wier, and Carter W. Daniel, 
who trade under the name Daniel Broker- 
age Company. bring under review (15 
Ui S:pCe AG $215, 28 sUiwSseCreAgt§ 225) wan 
order of the Federal Trade Commission 
which commanded that 
“The Webb-Crawford Co., its officers, represen- 
tatives, agents and employes, and Ed D. Wier, 
E. L. Wier, and Carter W. Daniel, either in 
their capacities as partners in Daniel Brokerage 
Company or in their individual capacities, in 
connection with the purchase of commodities in 
interstate commerce by The Webb-Crawford 


Company, do forthwith cease and desist from 


accepting or receiving from sellers any fees or 
commissions or brokerage or any allowance in 
lieu thereof.”’ 


The Commission by cross petition asks 
us to command obedience to the order. 


[Bases of Appeal] 


There are contentions that some of the 
findings of fact are unsupported by evi- 
dence and other facts are not found which 
the evidence proves. It is also urged 
against the order that there is no finding 
that the condemned practice had an in- 
jurious effect upon competition, or that this 
proceeding would be in the interest of 
. thé public.as required by statute; and that 
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the complaint does not make the issues 
adjudged. Lastly, it is urged that the order, 
resting on subsection (c) of Section 2 of 
the Clayton Act as amended by the Act of 
June 19, 1936, 49 Stats. 1526, 15 U.S. C. A. 
Sect. 13, denies due process of law as here 
interpreted and applied. 


[Adherence to Complaint] 
The complaint in its last paragraph al- 


-leges that payment by sellers to and accept- 


ance by ~—Ed D: Wier, .E. LY Wier, and 
Carter W. Daniel of fees and commissions 
is in violation of Sect. 2, subsection (c) of 
the statute, they being the majority stock- 
holders, the officers and directors of the 
buyer, The Webb-Crawford Company. The 
cease and desist order is supported by and 
substantially pursuant to the complaint. 


[Prohibition of Robinson-Patman Act] 


. The complaint rests squarely on subsec- 
tion (c) of Section (2) of the Clayton Act, 
and the authority to enforce it granted to 
the Commission in Sect. 11. 15 U.S.C. A. 
§3$ 13(c), 21. Section 5 of the Federal Trade 
Commission Act, 15 U.S. C. A. § 45, relates 
to orders against unfair, methods of compe- 
tition, and as to those a finding that pro- 
ceedings would be in the public interest is 
made an element. That Section is inapplic- 
able here. While subsection (a) of Section 
2 of the Clayton Act as amended makes 
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necessary a finding that the discrimination 
therein condemned affects competition or 
tends to create monopoly, subsection (c) 
mentions no such element. 
begins: “It shall be unlawful for any per- 
son engaged in commerce, in the course of 
such commerce”, to do certain things. Sub- 
section (c) begins with the same words, 
thus taking a fresh start and by an entirely 
independent paragraph and without any 
such qualification condemns other things. 
The Congress considered the effect on com- 
merce of the things named_in subsection 
(c), and absolutely prohibifed them. The 
Trade Commission is not to enter on any 
enquiry about their evil effect, nor whether 
a proceeding would be in the public interest. 
Its duty is to enforce the prohibition. 


[Operations of Petitioners] 

We need not consider in detail the at- 
tacks upon the findings of fact. It is wholly 
undisputed that Ed D. Wier, E. L. Wier, 
and Carter W. Daniel are partners in the 
brokerage company, and that they own 
ninety-five percent of the stock of the 
Webb-Crawford Company, the first named 
being the corporation’s president and sales- 
man, the second its vice-president and its 
buyer, and the third its secretary and treas- 
urcr and financial manager. They consti- 
tute its.Board of Directors and. completely 
control it. The brokerage partnership is 
managed by C. R. Daniel, a brother of 
Carter W. Daniel and a small stockholder 
in The Webb-Crawford Company. He has 
his brokerage office in the warehouse of 
that Company, paying rent for it. The 
brokerage partnership represents only sellers 
and is paid only by them. It has many 
other customers beside The Webb-Crawford 
Company, and The Webb-Crawford Com- 
pany buys not over ten percent of its goods 
through the partnership. It seems to us 
that the Board was not justified in finding 
that the partnership was controlled by The 
Webb-Crawford Company, but that the 
reverse is true, that the partners could 
and did control the corporation. It is not 
the case of a dummy broker really acting 
for the buyer. The Webb-Crawford Com- 
pany did not get the brokerage fees or any 
of them. That it borrowed money from 
some of the partners is not the same thing. 
Nor do we see that the brokers failed to 
render selling service to the sellers. Their 
connection with the large business of The 
- Webb-Crawford Company, which naturally 
would secure obtaining its orders, other 
things being equal, would tend to make 
sellers employ them as their brokers, but 
there is no evidence that the relationship 
was abused to the injury of either seller or 
buyer. What in our opinion is fatally im- 
portant is that one of the brokers, E. L. 


Subsection (a). 


Wier, as vice-president of The Webb- 
Crawford Company, does all its buying. 
He acts as the representative of the buyer; 
and as one of the brokers receives one- 
fourth of the commission paid by the seller. 
Ed D. Wier, who sells the purchased goods 
for The Webb-Crawford Company, and 
must have a voice in determining what 
shall be bought, gets a fourth of the com- 
mission; and Carter W. Daniel, who checks 
the bills and pays them, gets the remaindér 
of the commission. Without reflecting on 
the faithfulness or honesty of anyone here 
concerned, it is evident that the tendency 
and general results are precisely the same 
as 1f The Webb-Crawford Company, the 
buyer, had gotten the commissions. And 
the law equally condemns both things. 
Omitting the inapplicable alternatives, we 
quote from subsection (c): “It shall be un- 
lawful for any person * * * to pay or grant, 
or to receive, or accept, anything of value 
as a commission * * * in connection with 
the sale or purchase of goods * * *, either 
to the other party to such transaction (The 
Webb-Crawford Co.,) or to an agent, (or) 
representative, (E. L. Wier, Ed D. Wier, 
Carter W. Daniel) * * * of any party to 
such transaction other than the person by 
whom such compensation is so granted or 
paid.” Sellers who sell to The Webb- 
Crawford Company cannot pay brokers’ 
commissions to these men who in fact act 
for and represent the buyer in making the 
purchases. The interposition of C, R. 
Daniel as manager for the brokers does: 
not change the fact that the commissions: 


‘are paid to his principals who are the. 


officers and representatives of the buyer. 


[Interpretation of Statute] 


Subsection (c) contains the words ‘“ex- 
cept for services rendered”. Do they qualify 
the whole subsection, so that any person 
having any relations whatever to the op- 
posite party to a commercial sale can take 
a commission, provided he renders service? 
Such a construction would largely destroy 
the statute, and nullify its plain intent. The 


‘words can, by transferring a comma, be 


attached to those immediately preceding: 
“or any allowance or discount in lieu 
thereof except for services rendered.” The 
statute would then prohibit “a commission, 
brokerage, or other compensation, or any 
allowance or discount in lieu thereof except 
for services rendered, in connection with 
the sale or purchase, etc.” The punctuation 
as published is confusing. We think the 
true meaning is better indicated by taking 
the comma out after “thereof”, and. insert- 
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‘ 


ing it after “rendered”. are fi 
to be suffered to defeat the legislative 
meaning. 


[No Violation of Due Process] 


The statute is not unconstitutional as de-' 


priving these stockholders, without due 
process, of their right to engage in business 
activities merely because they are stock- 
holders in a corporation. They may do all 
the brokerage business they can which has 
not been made unlawful. The particular 
part of their business here ordered to cease 
has been made unlawful. Congress has a 
power to regulate interstate commerce so 
full and complete that it may prohibit what 


Commas are not 


is of harmful tendency therein, much like 
a State may in other fields by virtue of the 
police power. We have no doubt that the 
regulation before us escapes being arbitrary, 
and has a real relation to the health and 
purity of interstate commerce. Cases tend- 
ing to sustain this and other points ruled 
are Biddle Purchasing Co. v. Federal Trade 
Commission, 96 Fed. (2d) 687; Oliver Bros. 
v. Federal Trade Commission, 102 Fed. (2d) 
763; Great Atlantic & Pacific Tea Co. v. Fed- 
eral Trade Commission, 106 Fed. (2d) 667. 


[Conclusion] 


The order under review is sustained and 
obedience to it is commanded. 


= 
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Kuck v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


1, 1940. 


February 


Petition for review of order of the Federal Trade Commission. 


A Federal Trade Commission order prohibiting misrepresentations in the sale of 
tinted or colored enlargements of photographs, and frames therefor, is affirmed. Mis- 
representations prohibited are that the delivered picture will be like the sample displayed, 
that the sample won a prize, that the photograph is a “painting,” and that the purchaser 


is being given a reduced price. 


Use of the “draw” plan, under which the purchaser believes he is getting a chance 


‘to obtain reduced prices, when in fact the result of the “draw” is determined and fixed 


by the salesman, is held fraudulent and deceptive. F 


The art company is held responsible for the representations of the salesmen; and a 
discount company, housed in the same office as the art company, and having the same 
president and majority stockholder, is held properly made a party to the cease and 


desist order. 


Albert H. Fry, Chicago; Attorney for Petitioner. 3 
W. T. Kelley, Martin A. Morrison, Marshall Morgan, James W. Nichol, Washington, 


D. C.; Attorneys for Respondent. 


Affirming the order of the Federal Trade Commission, Dkt. No. 2767. 
Before Sparks, Mayor and TREANOR, Circuit Judges. 


[Petition to Set Aside FTC Order] 


Major, Circuit Judge: This isa petition to 
set aside a Cease and Desist Order of the 
Federal Trade Commission, entered December 
16, 1938, by virtue of Section 45, 15 U. S.C. A. 
The findings and conclusions of the Commis- 
sion follow generally the allegations of the 
complaint. They are both of ‘such length 
that they can not, with propriety, be set 
forth in detail. 


[Findings of Fact] 


In substance, the facts found are: Petition- 
ers, International Art Company, (herein called 
“Art Company’’) and American Discount Com- 
pany, (herein called ‘‘Discount Company’’) are 
separate corporations having the same office 
and principal place of business at 325 West 


1 56,304 


Huron Street, Chicago, Illinois. They were or- 
ganized by petitioner, John C. Kuck, who is 
President, General Manager, and the owner of 
substantially all the stock of both corporations. 
The Art Company has been and is engaged in 
the business of offering for sale and selling 
tinted or colored enlargements of family and 
other photographs, and frames therefor. Kuck 
directs all activities and controls the affairs and 
policies of each corporation, and has general 
control of the representatives, agents and sales- 
men engaged in the operation of the business, 
which is conducted throughout and in many of 
the states. The salesmen are the ones who 
deal directly with the public in the soliciting 
and taking of orders, and work in crews under 
the direct supervision of what is styled as a 
manager or customer-manager. Each salesman 
is supplied by the Art Company with all blanks 
used in connection with the business, including 
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a certificate certifying that the salesman is the 


duly accredited representative of such company. ° 


‘Order blanks used by the salesmen, when a 
sale is made, are directed and mailed to’ the 
Art Company. When the order is received and 
filled by the latter, it is delivered to a common 
carrier and shipped to its point. of destination 
in the name of the company. In the meantime, 
the salesman who obtained the order has left 
the particular territory, and another agent 
known as the delivery man, with his credentials 
from the company, is there to receive the ship- 
ment and make delivery. He notifies the cus- 
tomer in the name of the company as to when 
personal delivery will be made to.the customer’s 
home. At that time, the contract price is col- 
lected in cash by the delivery man, or a note 
taken on a form furnished by the Art Com- 
pany, but payable to the Discount Company. 
The business is conducted generally under the 
direction and control of Kuck. 

The salesman, in connection with his sales 
talk, always has with him a sample picture. 
His object is to induce the customer to furnish 
a photograph of some member of the family 


and enter into a contract by which the Art 


Company agrees to paint a picture like the 
sample displayed. Certain false and deceptive 
statements are found to have been made by the 
salesmen by which the customer is induced to 
purchase. Among such are, that the sample 
picture has been awarded first prize, which 
has created a great demand therefor, and that 
the Art Company has arranged for its artist 
to paint this particular family size and, that 
the supply will be limited to a few people in 
each locality for exhibition purposes. For this 
reason it is represented that the purchaser will 
be given the picture for the actual cost of 
materials, or the cost of materials and deliv- 


ery; that such pictures are expensive and usu- 
ally sell for $30, and on some occasions the 
pictures are represented to have a value as 
high as $100; they are referred to as “‘oil 
paintings,’’ ‘‘hand-painted’’ and ‘“‘finely finished 
paintings.’’ The prospective customer is ad- 
vised that the ‘‘painting’’ to be furnished will 
be finished the same as the sample exhibited 
and, that the picture will be framed but that 
the customer need not take the frame unless 
desired. In instances where the ‘‘painting’’ to 
be made is of a child or baby, the salesman in- 
forms the prospective purchaser that the Chi- 
cago Tribune is preparing to hold a baby 
contest and that the Art Company has made 
an arrangement to enter its pictures in said 
contest. The salesman, in order to make a 
sale, introduces to the prospective purchaser 
a ‘‘draw’’ which consists of certain certificates 
enclosed in an envelope. The drawing of a 
“red seal certificate’’ entitles the prospect to 
one picture for $15, and a second picture free; 
the drawing of a ‘‘blue seal certificate’’ entitles 
the prospect to receive two pictures for $15, 
or one picture for half the regular price, to-wit: 
$7.50. The drawing of a ‘‘green seal certificate’’ 
entitles the prospect to nothing. The salesman 
so manipulates the drawing that the prospect 
draws whatever the salesman desires. The pic- 
ture, as delivered, is completely framed in a 
hexagon designed frame, and the purchaser is 
informed by the delivery man that due to the 
odd design, it can not be procured at any 


-in contemplation; 
““draw’’ was to convey to the mind of the pros- 


other place, and if the picture is removed from 
the frame it will quickly deteriorate. If the 
salesman succeeds in selling the frame, it is at 
a price ranging from $22.50 to $25, 
Concerning the representations thus made, the 
Commission found that the picture delivered is 
not like the sample displayed; said sample 
never won a prize; sales are not limited to a 
selected few persons in any territory; the usual 
price charged by the Art Company for said 
pictures was $7.50; that the purchaser was not 
given a reduced price; that the so-called ‘‘paint- 
ing’’ was nothing more than an enlarged photo- 
graph made up by a Chicago photographer who 
charged 25¢ for each enlargement; that a so- 
called artist colors the pictures and is able to 
finish twenty-five or thirty pictures per day; 
that the entire cost of a finished picture would 
not exceed $1.50; that said pictures were not 
“‘paintings’’ as that word is understood by art- 
ists or by the public; that the Chicago Tribune 
did not have a baby contest in progress or even 
that the purpose of the 


pective purchaser that he was to receive a 
picture at a greatly reduced price and, that he 
could only realize on his successful ‘‘draw’’ by 
the purchase of a picture and that the purchaser 
was induced and persuaded to purchase a frame 
against his will and at an exorbitant price. 

When the purchaser sought relief from the 
fraud which had been perpetrated upon him, he 
was informed by the Art Company that the 
matter was out of its hands and the purchaser 
was referred to the Discount Company who was 
the holder of the purchaser’s note. The Dis- 
count Company would advise the purchaser 
that it was an innocent purchaser for value, and 
would threaten to take legal action, warning 
the purchaser that this would involve $10 court 
costs, plus attorney fees. 


[Unfair Method of Competition] 


. It was found that firms and persons en- 
gaged in the sale of colored enlargements 
of photographs and frames in interstate 
commerce, as well as those éngaged in the 
business of painting portraits and selling 
paintings, and who truthfully represented 
the same, are competitors of the Art Com- 
pany and, that the plan adopted by such 
company in the sale of its product is an 
unfair method of competition, as well as 


‘prejudicial and injurious to the public. 


[Findings Supported by Evidence 
Conclusive] 


Before entering into a discussion of the 
points raised by petitioners, it is well to 
have in mind the well established rule that 
this court, in a proceeding of this character, 
is not permitted to weigh or review the 
evidence and, that the findings of the Commis- 
sion, if supported by evidence, are conclu- 
sive. Federal Trade Commission v. Algoma 
Co., 291 U. S. 67, 73; Federal Trade Commis- 
sion v. Standard Education Society, et al., 
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[Petitioners Question Interpretation] 


While petitioners, under what they entitle 
“contested issues” attack substantially every 
finding made by the Commission, yet their 
argument is directed to only a few, to which 
we shall confine our discussion. Further, we 
think it may be stated, at least as a general 
proposition, that petitioners’ argument is 
directed at the interpretation placed upon 
the findings rather than to the findings 
themselves. 


[Responsibility for Agents] 


The Cease and Desist Order is directed 
against the Art Company, the Discount 
Company and John C. Kuck, and their serv- 
ants, salesmen, employees and agents, and 
it is in connection therewith that petitioners 
devote a major portion of their argument. 
It is their contention that both companies 
are engaged in a separate and independent 
business, and that none of the so-called 
managers, salesmen or deliverymen is an 
agent of such character that his acts are 
binding upon the Art Company. The Com- 
mission, with reference to the question of 
agency, in part found: 


“The solicitors, salesmen, deliverymen, dis- 
trict managers and other representatives selling 
the respondent International Art Company’s 
colored enlargements of photographs, and 
frames therefor, to members of the purchasing 
public, are agents for the International Art 
Company and are accepted and dealt with as 
such by the purchasing public. * * *” 

5. 


Petitioners, with reference to this finding, 
state: 


“Every word of that finding may be true and 


yet the company does not have control over the 
actions of those salesmen, nor can the Commis- 
sion make a new contract for them to give the 
company that power, without having the other 
party to the contract in court, which they did 
notshave, A*ans 7%’ 


Then the argument proceeds that the con- 
struction of the term “agency” as construed 
by the Commission, is unwarranted. In 
other words, that there was no agency in 
the sense that the Art Company had such 

‘control over those participating in the sales 
plan as would make the company liable for 
their acts and statements. The Commission 
further finds regarding this same subject 
matter: 


“Based upon the testimony of customers of 
the International Art Company and upon gen- 
eral representations of the respondents made 
both directly and through its agents, salesmen 
and representatives, and also by reason of the 
use of the credential cards, contracts and order 
blanks above described, the Commission finds 
that the respondents as well as their salesmen 
and other representatives soliciting orders for 
pictures and frames therefor, have customarily 
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represented that such customers are dealing 
direct with the respondent International f Art 
Company and are purchasing such pictures direct 
from the International Art Company.” 


We have examined the evidence suffi- 
ciently to conclude that this finding not only 
js supported by substantial evidence, but is 
conclusively shown. True, there was testi- 
mony by the so-called managers and repre- 
sentatives to the effect the business was 
being conducted by them independently 
and, that they received no orders or direc- 
tions from the Art Company. There is evi- 
dence, however, including the physical 
facts, which demonstrate to the contrary. 
For instance, each salesman was issued a 
certificate designating him as the repre- 
sentative of the Art Company; the order 
was taken in its name; the picture was 
shipped in its name, and the customer was 
notified in its name of the time of delivery. 
All blanks used by the salesmen were fur- 
nished by the Art Company and bore its 
name. The customer had a right to believe 
—in fact, could not have believed otherwise, 
than that the salesmen were the agents of 
the Art Company, with full authority in the 
matter. 

Petitioners’ argument and authorities are 
largely concerned with the relation between 
a manufacturer and a retail merchant. For 
example, it cites Marshall Field and Com- 
pany, a store which sells the products of 
the American Woolen Company, and argues 
that the latter is not liable for representa- 
tions made by the former as to the products 
sold. We assume, however, that Marshall 
Field and Company acts entirely in an in- 
dependent capacity, and not as a representa- 
tive of the Woolen Company. It is also 
sought to compare the instant situation 
with the relation existing between the auto- 
mobile manufacturer and its local agent. 
This is another instance, however, of the 
agency conducting its business in its own 
right and in an independent manner. These 
illustrations have no analogy to the present 
situation, Here, the agent was clothed with 
apparent and, we think, real authority to 
speak and act for and on behalf of the prin- 
cipal, and the latter is bound thereby. We 
‘Know of no theory of law by which the ~ 
company could hold out to the public these 
salesmen as its representatives, reap the 
fruits from their acts and doings without 
incurring such liabilities as attach thereto. 


[Discount Company] 


In this connection, it is claimed the order 
should not run against the Discount Com- 
pany. Again, it is argued that this company 
has no connection with the Art Company. 
The finding, however, not seriously dis- 
puted, is to the effect that both corporations 
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had their office in the same room, with the prospect, even if lucky, had gained 
merely an aisle separating their desks. The nothing, does not change the situation. The 
Art Company used 325 W. Huron Street as _ point is, the customer was deceived in that 
its address, and the Discount Company, the’ he was led to believe he was being pre- 
Orleans-Huron. Building as its address. sented with an opportunity to purchase a 
Petitioner Kuck was President of both cor- painting at a price far less than it otherwise 
porations and owned practically all of the would have been. It is no answer to say 
stock in each. The flimsy argument is made that after the customer was thus prepared 
that the Discount Company was organized the purchase was made by reason of the 
for the benefit of the customers whose notes exhibited sample. We think the testimony 
were discounted. It is plainly obvious, how- and exhibits are thoroughly convincing that 
ever, that it was for the benefit of Kuck - the methods employed were fraudulent and 
and the Art Company. Petitioners came deceptive and, that all who participated in 
close to correctly appraising the situation the plan from Kuck, as President of the two 
in their answer in stating the Discount Corporations, down to and including the 
Company served “in an effort to discourage person who made delivery of the pictures, 
customers from setting up trumped up Was a party thereto, and they all plainly 
‘charges against a legitimate balance small come within the inhibition of the Federal 
as arene and far from the home office.” © Trade Act. 
t another point, reference is made to this Publi t / i 
company as a “legal fiction.” No doubt it j mi sia ae Jiciiiietamst) 
was ‘such, the» true purpose of which was There likewise is no merit in the contention 
to forestall a claim made by a customer who that the methods employed were not injurious ° 
had been a victim of the fraudulent sales t© competitors or that the proceeding was 
plan, by pleading itself an innocent pur- 0t in the public’s interest. The Commis- 
chaser for value. We are unable to per- Sion properly found to the contrary. A 
ceive any other reason for its existence. method employed, based upon fraud and de- 
There can be no doubt but that it was a ception, whereby many persons are induced 
corporation without substance and, that its to purchase a product, is contrary to public 
purpose was to aid and assist in the Art policy and in itself is an injury, not only 
Company’s plan of operation. We think it to actual competitors, but potential a ll 
bias properly included in the Commission’s Federal Trade Gimipilecione a Winsted Co. 
f 
CRESES peer 258 U. S. 483, 493, 494; Federal Trade Com- 
[“Draw” Plan] mission v. Roladam Co., 283 U. S. 643, 651, 
The finding of the Commission that the plan 652; National Candy Co. v. Federal Trade 
by which customers were induced to pur- Commission, 104 F. (2d) 999, 1006. The pre- 
chase, including the use of the “draw,” was vention of such a method is in the public 
fraudulent and deceptive, also has ample interest. Federal Trade Commission v. Mill- 
support. To our minds, the “draw” was not ng Co., 288 U. S. 212, 217. 
only an important element in a fraudulent 


scheme, it was fraudulent in itself. We are [Similar Methods of Competitors] 
presented with the unique, as well as illog- ; : . : 
ical argument that the sole purpose of the It is also immaterial that competitors 


“draw” was a means of securing entrance employ the same or similar methods. If 
into a home, determining whether the pros- such be the case, it would afford the basis 
pect had the appearance of financial respon- for an argument that such competitors 
sibility, and if not, leaving without offending. should be dealt with likewise, not that peti- 
True, as a matter of fact, there was no _ tioners should escape. 

chance of gain or loss in the scheme, but 

the prospect was made to believe there was [FTC Order Affirmed] 

an element of gain, and that was plainly 

its purpose. The fact that the result of the The petition to set aside the order of the 
“draw? made by the prospect was deter- Commission is denied and a decree will be 
mined and fixed by the salesman and, that, entered affirming the same. 


(T 56,305] Dr. W. B. Caldwell, Inc., Petitioner, v. The Federal Trade Comrnission, 
Respondent. 

United States Circuit Court of Appeals, Seventh Circuit. May 7, 1940. 

A Federal Trade Commission proceeding instituted to prevent the use of methods 
that tend to injure unfairly the user’s present or potential competitors, is in the interest | 
of the public. 

Labelling a laxative compound in such a way as to lead purchasers to believe that 


the preparation owes its laxative properties to its pepsin content when in fact the active 
ingredients aré the drugs senna and cascara segrada, both powerful laxatives, for which 
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; : : ; : . ed 
the pepsin serves merely as a vehicle, is held to constitute false and misleading adve 
ing aad unfair competition in violation of the Federal Trade Commission Act and a cease 


and desist order of the Commission is affirmed. 


Findings of the Federal Trade Commission, if supported by the evidence, are con- 


clusive. . 


Affirming Federal ‘Trade Commission Complaint No. 2957. 
Before TREANOR and Kerner, Circuit Judges and Lrnoey, District Judge. 


[Facts of Case] 


Kerner, Circuit Judge. This is a petition 
by Dr. W. B. Caldwell, Inc. to review the 
proceedings and to set aside a cease and 
desist order of the: Federal Trade Commis- 
sion, upon complaint charging that petition- 
er’s advertising was false and misleading 
and constituted unfair methods of competi- 
tion in commerce, in violation of the Fed- 
eral Trade Commission Act, 15 U.S. C.. A. 
§ 45. 

Dr. W. B. Caldwell graduated from a 
medical college in 1875 and immediately 
engaged in the practice of medicine. In 
the course of his practice he originated a 
medicinal preparation which was marketed 
by a company with which he was connected 
up to the time of his death. Petitioner is 
the successor of this company. It manufac- 
tured, sold and distributed this preparation 
in interstate commerce, selling and distrib- 
uting it in bottles placed in a carton wrap- 
per, and pamphlets containing representations 
relative to the preparation were wrapped 
around each bottle. 

The words “Dr. Caldwell’s Syrup Pepsin 
combined with Laxative Senna Compound” 
are printed on the label. In smaller letters 
are the words “Alcohol 4%4 per cent” and 
‘in still smaller letters the words “Syrup 
Pepsin composed of Senna Cascara Sagrada 
Peppermint Oil Aromatics.” In larger let- 
ters appear the words “A Laxative For 
Constipation.” 

The gist of the complaint as amended 
charged that petitioner’s advertising was 
false and misleading in that it represented 
that the use of pepsin in the preparation 
had a therapeutic value as a laxative and 
in the treatment of constipation. 


[Content of Cease and Desist Order] 


The Commission entered an order that 
the petitioner, among other things, cease 
and desist from: 

“‘(4) Representing through the use of the 
word ‘pepsin’ alone or in association with any 
‘other word or words in the designation or de- 
scription of such preparation * * * that said 
preparation owes its laxative cathartic proper- 
ties to its pepsin contents; 

“(5) Using the word ‘pepsin’ alone or in 
association with any other word or words to 
designate, describe or refer to any preparation 
which does not contain a sufficient quantity of 
pepsin, as an active ingredient, to possess sub- 
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stantial therapeutic value by reason of such 
pepsin content; 

“(6) Using any term or name to describe, des- 
ignate or refer to such preparation containing 
senna and cascara segrada as its active ingre- 
dients, which name or names conceal or de- 
ceptively minimizes the presence of .such 
ingredients.”’ ; 


[Findings of Fact by Commissioner] 


In substance the pertinent facts found by 
the Commission are that pepsin has no 


therapeutic value as a laxative or as a relief’ 


from constipation; that the pepsin in the 
preparation is used as a vehicle for the 
senna and cascara sagrada; that the use of 
the words Syrup Pepsin and Syrup of Pep- 
sin to describe and designate the prepara- 
tion in which the active ingredients are 
senna and cascara sagrada is deceptive and 
misleading and has the tendency to cause 
the purchasing public who are uninformed 
as to the therapeutic value of pepsin to, 
have the mistaken belief that the pepsin in 
such preparation has therapeutic value in 
the treatment of constipation; that the use 
of the aforesaid terms has the tendency to 
cause the purchasing public who are in- 
formed as to the value and purpose of the 
use of pepsin to have the mistaken belief 
that said preparation is a pepsin prepara- 
tion designed and used for the purposes for 
which a preparation in which pepsin is the 
principal active ingredient would be used; 
that senna-and cascara sagrada are very 
powerful drugs and the use of said prepa- 
ration in a sufficient dosage will produce a 
cathartic effect; that the use of the afore- 
said terms to describe a preparation in 
which pepsin serves as a vehicle for senna 
and cascara sagrada is misleading and de- 
ceptive, and has the capacity and tendency 
to conceal the presence of the senna and 
cascara sagrada and to mislead and deceive 
the purchasing public as to the active in- 
gredients in the preparation. 

The Commission also found as a fact that 
these false, deceptive and misleading state- 
ments had a tendency and capacity unfairly 


to divert trade to petitioner from its com-. 


petitors. 
[Public Interest] 


At the outset it is insisted that this pro- 
ceeding is not in the interest of the public. 
No one can gainsay it is in the public in- 
terest to prevent the use of methods that 
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have a tendency and capacity to injure 
unfairly the user’s present or potential com- 
petitiors and that such practice may be 
restrained. In, determining whether a 
proceeding is Mir’ the public interest the 
Commission exercises a broad discretion, 
Federal Tyade Commission v. Klesner, 280 
U. S. 19, 28, and each case must be deter- 
mined upon-its own facts. Federal Trade 
Commission v. Beech-Nut Co., 257 U. S. 441, 
453, and when misbranded goods attract 
customers -by means of the fraud which 
they perpetrate, trade is diverted from the 
producer of truthfully marked goods, Fed- 
eral’ Trade Commission v. IiVinsted Co., 258 
ULS. 483, 493. See also Federal Trade Com- 
mission v. Real Products Corporation, ct al., 
90 F. (2) 617, 619; Federal Trade Commis- 
sion v. Artloom Corporation, 69 F. (2) 36, 38; 
and Armand Company v. Federal Trade Com- 
mission, 78 F. (2) 707, 710. We conclude 
that under the circumstances in the instant 
case the proceeding was in the interest of 
the public, 


[Contention of Petitioner] 


Counsel also argues that the findings of 
fact are not supported by substantial evi- 
dence, and he insists there is nothing in 
the record which proves the ultimate facts 
necessary to support tlhe Commission’s 
findings. 


[Findings of Commission Conclusive tf _ 
Supported by the Evidence] 


A chemist testified for the petitioner to 
the effect that if the preparation is placed 
in a bottle with meat and left there two and 
one-half hours, the pepsin content of the 
preparation will demonstrate its effective- 
ness as a digestant. This witness, peti- 
tioner’s sole expert, also stated that pepsin 
has no cathartic qualities. The Commis- 
sion’s expert witnesses, ten qualified phy- 
sicians, testified that pepsin possesses no 
therapeutic value as a laxative or in the 
treatment of constipation. On this evidence 
the Commission made its finding that pep- 
sin has no therapeutic value as a laxative. 
This court is not permitted to pass upon 
the weight of the evidence, and if the 


findings of the Commission are supported 
by the evidence, they are conclusive and 
must be accepted by us. Federal Trade 
Commission v. Standard Education Society, 
et al., 302 U. S. 112; Federal Trade Comuinis- 
sion v. Algoma Lumber Co., et al., 291 U. S. 
67; Federal Trade Commission v. Pacific 
States, etc., 273 U. S. 52; and Indiana Quar- 
tered Oak Co. v. Federal Trade Commission, 
26 F. (2) 340. This is true even though 
witnesses base their opinions upon their gen- 
eral medical and pharmacological knowl- 
edge. Justin Haynes & Co., Inc. v. Federal 
Trade Commission, 105 F. (2) 988; Certi- 
orari denied, 308 U. S. 616. 


[Order Held Sufficiently Definite] 


We now address ourselves to the con- 
tention that the order is vague and indefi- 
nite. It is claimed that a cease and desist 
order must be definite and certain and com- 
plete in itself, and the argument is-that to 
understand provisions 5 and 6 of the order 
the reader must refer back to the findings 
to which they relate. While it is true that 
we ought not to sanction an order which 
may subject petitioner to the possibility of 
contempt proceeding where the order is not 
definite and complete, the order in our case, 
we believe, is not ambiguous. 


[Petitioner Accorded a Fair Hearing] 


We have considered petitioner’s conten- 
tions that evidence presented by the Com- 
mission dealt with advertising which had 
been discontinued and not resumed prior to 
the filing of the charges and that the Com- 


_ mission had not accorded petitioner a fair 


hearing. From our examination of the rec- 
ord we are unable to find any grounds 
which would justify us in holding that peti- 
tioner did not have a fair hearing, and the 
admission of the evidence referred to fur- 
nishes no grounds to set aside the order. 
United States v. Abilene & So. Ry. Co., 265 
U. S. 274 and Consolidated Edison Co. et al. 
v. National Lahor Relations Board, et al, 
305 U. S. 197, 230. 


[Order Affirmed] 
The order of the Commission is affirmed. 
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[] $6,306] Carter Carburetor Corporation v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Eighth Circuit, June 3, 1940. 


Entering into or renewing of contracts by a carburetor manufacturer for the sale of its 
products, with service stations and retailers, upon the condition that the purchasers thereof 


should not deal in the goods of a competitor, and the notification by the manufacturer to 
service stations and distributors that if they took on any new line of carburetor without 
approval, preferential discounts, service information and contracts would be discontinued, 
constitutes a violation of Section 3 of the Clayton Anti-Trust Act, and an order of the 
Federal Trade Commission directing discontinuance of such practice is affirmed. 


Sales and shipments of carburetors and parts by the manufacturer thereof located at 
St. Louis, Missouri, to service stations and distributors located throughout the United 
States are in interstate commerce, and the fact that the manufacurer delivers its goods 


f. o. b. St. Louis is immaterial. 


The action of a carburetor manufacturer in diverting the business of a competitor by 
compelling dealers to cancel existing sales contracts with the competitor and to cease and 
refuse to deal in the products of such competitor, constitutes unfair competition in violation 
of Section 5 of the Federal Trade Commission Act. 


‘ 


Affirming Federal Trade Commission Complaint No. 3279. 


Mr. Noah A. Stancliffe (Mr. George T. Barker, Mr. George R. Ericson, Mr. William 
R. Gentry, Messrs, Hardy, Stancliffe & Hafdy, and Messrs. Watts & Gentry were with 


him on the brief) for petitioner. 


Mr. Cyrus B. Austin, Special Attorney, Federal Trade Commission (Mr. W. T. Kelley, 
Chief Counsel, Federal Trade Commission, was with him on the brief) for respondent. 


Before GARDNER, WoosrouGH and THomaAs, Circuit Judges. 


Wooproucu, Circuit Judge, delivered the 
opinion of the court. 

This is a petition by Carter Carburetor 
Corporation (referred to as petitioner) to 
review a ceise and desist order issued aga‘nst 
it by the Federal Trade Commission under 
Section 5 of the Federal Trade Com- 
mission Act, 15 U.S. C. A. 45, for violation 
of Section 3 of the Clayton Act, 15 U.S.C. A. 
14. The order was issued after hearings had 
been held upon complaint, amended com- 
plaint and answer, at St. Louis, Chicago, 
Detroit, Philadelphia and New York, at 
which some 1,500 pages of testimony were 
taken and more than 300 exhibits were in- 
troduced. The findings of fact and conclu- 
sions of the Commission were as follows: 


“Findings as'to the Facts” 


“Paragraph One: Respondent, Carter Car- 
buretor Corporation, is a Delaware corporation, 
organized in 1925 with factories and principal 
“offices located at 2820-56 N. Svring Avenue, St. 
Louis, Missouri. It is engaged in the business 
of manufacturing and selling, chiefly, carbu- 
retors and carburetor parts for ute in the auto- 
mobile industry. It is the successor of Carter 
Carburetor Company, a corporation which was 
engaged in the same business from 1909 to 1921 
when it went into bankruptcy. 

“Par. Two: The respondent and Bendix Prod- 
ucts Corporation are the two largest manufac- 
turers of automobile carburetors in the United 
States. More than 90% of the passenger cars 
produced in the United States in 1937 were 
equipped with Carter or Bendix (Stromberg) 
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carburetors. Other carburetors, adopted by 
automobile manufacturers as standard equip- 
ment on recent models are Chandler-Groves, on 
Packard Six, Plymouth, standard model, Lin- 
co'n-Zephyr, and part of Ford; Marvel on 
Graham, part of Nash and part of Buick and 
Tillot-on on Willys. Zenith Carburetor Com- 
pany is a subsid‘ary of Bendix and make3 car- 
buretors for replacement use on practically all 
makes of passenger cars and also truck car- 
buretors. 

“Par. Three: Carter Carburetors were stand- 
ard equipment on 60% of 1937 passenger cars 
and trucks and on more than half of all passen- 
ger cars and trucks sold for three years prior 
to 1937. Respondent’s carburetors were stand- 
ard equipment on 1937 and 1938 models of 
Chevro‘et, Pontiac, Oldsmobile, LaSalle V-8, 
DeSoto, Hud-on, Terrap’ane and Reo; also 
Chrysler-Roval, Plymouth, DeLuxe Model, Cad- 
illac V-16, Dodge trucks and some Studebaker 
cars and trucks. About 70% of the Carter Car- 
buretors used on Chevrolets are manufactured 
by the Chevrolet Company in Bay Ci‘y. Michi- 
gan. under license from Carter. These are 
Carter carburetors and the parts are inter- 


- changeable with those manufactured by the-re- 


spondent. Respondent also makes and sells a 
number of carburetors which -are designed for 
ure in replacing carburetors of various makes 
and models on automobiles in use, such as the 
Universal, the Packard, and the Ford carbu- 
retors featured in its sales literature. Respond- 
ent sold 1,635,000 carburetors to automobile 


manufacturers in 1937 for use as standard 
equipment. 
“Par, Four: Trade and commerce in carbu- 


retors has two principal branches, first, the sale 
of carburetors to automobile manufacturers for 
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original equipment of automobiles; second, the. 
sale of carburetors and parts for replacement: 


and service of carburetors in. use, commonty 
referred to as ‘after market’ business. 


have been in connection with the after market 
branch of its business, but competition in the 
original equipment field as well as affected. 
Respondent’s dollar volume of sales in the two 
branches is in the ratio of about 5 to 2, so that 
its after market business amounts to a little 
less than 30% of the total. Respondent sold 
more than 103,000 replacement carburetors in 
1937 in the after market field,-the list prices 


of such carburetors ranging from $10 to $28 . 


each; and the volume of the after market busi- 
ness was greatly increased by the sale of parts. 
“Par. Five: The after market business in 
the service of carburetors of a new manufac- 
ture entering the field is at first relatively small 
and takes two or three years to develop in any 
volume, because a carburetor ordinarily does 
not require replacement or repair during the 
first year or more of use. On recent models 
little service is required until the car has been 
driven from 12,000 to 14,000 miles. In the early 
stages of respondent's business, after market 
sales amounted to only 5% of its total volume. 
Nevertheless, service station distribution is nec- 
essary at the start so that parts or new car- 
buretors will be available if something goes 
“wrong, and also to be able to assure the auto- 
mobile manufacturer proper warranty service 
will be given on the carburetor. G 
“Par. Six: The carburetor manufacturer cus- 
tomarily warrants his carburetor to the auto- 
mobi’e manufacturer to be free from defect of 
material or workmanship in normal use and 


service, for the warranty period of the auto- | 


mobile (generally 90 days or 4,000 miles). Re- 
spondent has an agreement with practically all 
of its customers that warranty service will be 
given. and that repairs during the warranty 
period will be taken care of by respondent’s 
service stations and distributors without expense 
to the automobile maker. 

“Par. Seven: Most automobile makers desire 
,and rely on the carburetor makers’ retail out- 
lets for warranty service and, after the war- 
ranty period, for service supplemental to that 
given by automobile dealers. The automobile 
dealers also rely on the service stations -for a 
ready supply of carburetor parts for making re- 
pairs. Such service can be given by a carbu- 
retor maker only through a wide service station 
distribution of its products, and the availability 
of such service is considered by most automo- 
bile makers (except Ford and possibly Chevro- 
let) to be a very important factor in connection 
with the approval of standard equipment. Lists 
‘of ‘official service stations’ are issued by equip- 
ment manufacturers and distributed by auto- 
mobile manufacturers to their dealers for the 
purpose of making this service available to the 
-dealers and car owners. 

“Par. Eight: The business of servicing, re- 
placing and repairing automobiles and automo- 
bile equipment is carried on in large part by 
about 60,000 independent service stations and 
garages located throughout the United States 
(not including automobile dealers). Seven thou- 
sand or more of these service stations specialize 


in the service of electrical equipment and car- | 


buretors. Practically all stations so specializing 


_The™ 
acts and practices of respondent complained of : 


,respondent’s line, 


carry \and sell respondent's products, its prod- 
ucts being handled by about six thousand gen- 


eral cabinet stations, and more than 990 contract 


service stations, as hereinafter described. ~ 


“Par. Nine: Modern carburetors are:;compli+ 
cated mechanisms, respondent’s carburetors 
comprising some 150 to 175 parts. Competént 
carburetor service requires special equipment 
and training not possessed by the ordinary. 
garage and garage mechanic or by many auto- 
mobile dealers. Fof this reason the 7,000 spe- 
cialized service stations above referred to handle 
a great bulk of the carburetor service business 
and the remaining 53,000 or more independent 
repair shops are chiefly garages not specializing 
in, and in most cases not giving, carburetor 
service, 


“Par. Ten: It is the established custom of the 
specialized carburetor and ignition stations to 
offer service on all makes and models of auto- 
mobiles in current use and to carry in stock and 
deal in various competing lines of standard 
equipment in use on such automobiles, so that 
service can ke given on any car that may be 
driven in. Most service stations originally spe- 
cializing in the service of electrical equipment 
have since taken on carburetor service. The 
larger and better equipped service stations now 
earry practically ali lines of such equipment 
standard. on automobiles, and have contracts 
with competing m*.sufacturers. <A _ specialized 
carburetor service station must stock more than _ 
one line of carburetors, because the average 
automobile driver does not know the make of 
carburetor he has on his car, and different 
models of the same make of car may carry 
different carburetors. 


“Par. Eleven: Respondent’s original distrib- 
utors had for years previously been specialized 
ignition service stations. The greater majority 
of stations now dealing in respondent’s products 
carried other carburetor lines before taking on 
and still deal in and giva 
service on one or more competing carburetors. 
Respondent’s is one of the newer carburetors 
in the automotive fie’d, although it has suc- 
ceeded in acquiring the bulk of the desirable 
equipment accounts. 


“Par. Twelve: For many years it has been 
the custom for manufacturers of electrical 
equipment and carburetors, and their distrib- 
utors, to enter into contracts with the larger 
independent service stations throughout the 
country governing the sale of thcir products, 
requiring the service station to carry a stock 
of the manufacturer’s equipment and parts and 
providing for the price to be paid or discounts 
to be received by the service station. These , 
contract service stations are known as official 
service stations of the equipment manufacturer, 
and are used as service references by the auto- 
mobile manufacturer. 

“Par. Thirteen: Although respondent had 
some service station distribution prior to 1927 
it did not begin to enter the service field on a 
large scale until 1930, when it began to sell a 
general parts cabinet to stations throughout the 
country. Service stations which have purchased 
and maintained these cabinets now number 
about 6,000, are referred to as ‘general cabinet’ 
stations, and are allowed a discount of 40% on 
purchases of respondent’s products, as against 
respondent's general trade discount of 25%. 
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“Par, Fourteen: In 1932, respondent -com- 
menced to. enter into service station contracts, 
as above described, offering such contracts in 
many cases to stations already handling Strom- 
berg or other competing carburetors. Respond- 
ent now has between 900 and 1,000 official 
contract-service stations (in addition to the 6,000 
general cabinet. stations), located in. the larger 
towns, cities and trading areas throughout the 
United States. These contracts provide that 
the service station shall receive a discount of 
50% (in some cases 50 and 10. per cent) from 
list price on purchases of respondent’s products 
and that service station shall sell and exchange 
such products at prices and discounts ‘recom- 
mended’ by respondent. Such contracts also 
provide that the service station shall give the 
‘warranty service [about] described and certain 
advertising services. 
tracts are the respondent, the regional dis- 
tributor and the service station. Said contracts 
are made for a period of one year, subject to 
renewal and subject to cancellation by any party 
on thirty days notice. 

“Par, Fifteen: Respondent sells and - ships 
its carburetors and carburetor parts f.o.b. St. 
Louis, to distributors or wholesalers of auto- 
mobile equipment located in the various states 
of the United States, who are also under con- 
tract with respondent. Regional distributors 
(66) receive a discount of 60 and 10%, and are 
granted exclusive territory covering in the ag- 
gregate the entiré United States. Thirty of 
said regional distributors have territory lecated 
in more than one state. Zone distributors (86) 
may purchase at 60% discount for shipment 
either direct from’ St. Louis or from the re- 
gional distributor. 

“Par. Sixteen: Both regional and zone dis- 
tributors’ contracts provide that the distributor 
shall sell respondent’s products at prices and 
discounts specified by respondent, and re- 
spondent, in practice, fixes the prices and 
discounts at which said distributors sell such 
products. List prices are published in respond- 
ent’s catalogue. The catalogue list prices are 
the prices used by the distributors and service 
stations as a basis for the purchase and ‘sale 
of Carter carburetors and parts. 


“Par. Seventeen: Contract service stations 
purchase from distributors f.o.b. the distrib- 
utor’s city, but parts cabinets are generally 
shipped to the service station directly from St. 
Louis, and occasionally other shipments are so 
made at the distributor’s request. General cab- 
inet stations may purchase either from the dis- 
tributor or a contract service station, at the 
prices fixed by respondent. Sales to contract 
service stations constitute the major part of 
the distributors’ sales of respondent’s products. 

“Par. Eighteen: Respondent has a large mail- 
ing list, including all contract and general cab- 
inet service stations and their personnel, and 
mails to said stations and personnel from time 
to time, a large amount of service and sales 
bulletins, charts, catalogue sheets, and trade 
information. This literature is very valuable 
to the service station in the conduct of its 
business. 

“Par. Nineteen: Respondent employs a staff 
of 19 field representatives who travel in the 
fleld and call upon distributors and service-sta- 
tions, maintaining direct contact between ‘re- 
spgndent and service stations located throughout 
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the country. The country is divided into four. 
districts, each under the supervision of a dis- 
trict manager, who supervises the work of the 
field representatives in his district. Respondent 
conducts short training courses at various dis- 
tribution points, and a school at its factory in 
St. Louis, where many service station mechanics 
have received special training in the service and 
repair of carburetors, and in engine tune-up. 

“Par. Twenty: On or about April 1, 1937, 
respondent mailed to all its distributors, con- 
tract service stations, cabinet stations, and sales 
service personnel, its General Bulletin No. 134, 
notifying the service stations ‘that if you take 
on a new carburetor line without our written 
approval, preferential discount, service infor- 
mation, and Carter contract, if any, will be dis- 
continued by the Carter distributor.’ A new 
carburetor was defined as a carburetor made 
only since the publication of respondent’s Bul- 
letin No. 77, which was dated June 23, 1934. 
Said Bulletin No. 77 was issued only to respond- 
ent’s distributors, its gist being that if the dis- 
tributor took on a competing line of carburetors, 
he could not expect to hold his Carter repre- 
sentation on an exclusive territorial basis. Gen- 
eral Bulletin No. 134 is still in effect. 

“Par, Twenty-One: The manager of respond- 
dent’s Parts and Service Division instructed 
respondent’s field representatives to insist on 
the enforcement of the policy stated in Bulletin 
No. 134, and told them to see that the distrib- 
utors carried out such policy, and to aid the 
distributors in carrying it out. He also told 
them to check up on the service stations that 
they might visit to see whether the service sta- 
tion was handling a new line of carburetors. - 
On April 5, 1937, he sent a telegram to one of 
his field representatives in Michigan announcing 
the issuance of Bulletin No. 134, and stating 
that ‘our outlets must choose between Chandler- 
Groves and Carter’ and ‘until they make up 
their minds twenty five per cent will be their 
discount’ and in the meantime ‘suspending all. 
contracts and special discounts.’ Distributors 
were to be notified. Copies of this telegram 
were sent to all of respondent's field men. 

‘Par, Twenty-Two: Under date of April 7, 
1937, a. ‘confidential’ bulletin was sent to all 
regional and zone distributors requesting them 
to call on all service stations handling. the 
Chandler-Grove carburetor line, and stating that 
if service stations kept ‘the other line’ after May 
1, ‘mailings to them would be discontinued’ and 
their Carter contracts, if any, would lapse. The 
standard trade discount of 25% would then 
apply. G 

“‘Par. Twenty-Three: Thereupon, respondent’s 
field representatives, distributors, and distrib- 
utors’ salesmen called upon the service stations 
and notified them, and thereafter continued to 
inform them, that the policy stated in Bulletin 
No. 134 would be enforced. Service stations 
found to be handling a new competing line of 


‘carburetors were told that they could not con- 


tinue to carry that line and retain their prefer- 
ential discount and their Carter contract, if they 
held such contract, and were asked to notify 
respondent in writing that they had discontinued 
the competing line and return their stock. 


‘Par. Twenty-Four: There appear to be three 
carburetors which have been made only since 
June 23, 1934—Chandler-Groves, Mallory, and 
Fish. Of these, Chandler-Groves is the only one 
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which has been adopted as standard equipment 
on automobiles. Chandler-Groves carburetors 
and parts were manufactured by Chandler-Groves 
Company, a Michigan corporation organized in 
1935, with offices and factory in Detroit. Chand- 
ler-Groves Company is a wholly-owned sub- 
sidiary of Holley Carburetor Company of 
Detroit, a concern which has for many years 
manufactured electrical equipment, and _ for- 
merly carburetors, for the Ford Motor Company 
and other automobile manufacturers. After De- 
cember 31, 1937, Chandler-Groves Company 
ceased to do business, and since that time 
Chandler-Groves carburetors have been manufac- 
tured and sold by Holley Carburetor Company 
through Chandler-Groves distributors and serv- 
ice stations. 

“Par. Twenty-Five: In addition to carbure- 
tors, the Chandler-Groves Company at first at- 
tempted to develop car heaters, inlet manifolds, 
fuel pumps, and various other automotive de- 
vices. Eventually it developed a single barrel 
carburetor of the concentric type. Carburetors 
of that type in use in 1936 were made chiefly 
by respondent, whereas Bendix Products Cor- 
poration manufactured chiefly carburetors of the 
duplex or double barreled type. For that rea- 
son, during 1936 and 1937, Chandler-Groves Com- 
pany’s competition was mainly with respondent. 

“Par. Twenty-Six: In 1936, Chandler-Groves 
carburetors were adopted for use as standard 
equipment on Packard Six and Plymouth PT-50 
(truck). In 1937, Chandler-Groves became stand- 
ard equipment on Plymouth standard model 
passenger car and, late in the year, was adopted 
for Lincoln-Zephyr and for a part of Fords. In 
addition to the foregoing, Chandler-Groves was 
used on several Dodge and DeSoto export models 
and on the Chrysler industrial engine. The great 
majority of the carburetors produced by Chand- 
ler-Groves Company have been for Plymouth and 
Packard. 

“Par. Twenty-Seven: 
ler-Groves carburetors by Plymouth 


Adoption of the Chand- 
was an- 


nounced by Chandler-Groves in a bulletin dated . 


March 10, 1937. Previously, all Plymouth pas- 
senger cars had been equipped with Carter 
carburetors. Respondent received a copy of this 
Chandler-Groves bulletin a short time before 
respondent issued its General Bulletin No. 134. 
Prior to that time, respondent had not ob- 
jected to its service stations handling Chandler- 
Groves along with other competing lines. 


“Par. Twenty-Eight: In developing its after 
market business, Chandler-Groves Company fol- 
lowed the usual service station contract plan 
hereinabove described and, prior to April 1, 
1937, had entered into sales agreements with a 
large number of independent service stations in 
various parts of the United States specializing 
in electrical and carburetor service. In solicit- 
ing these contracts, the Chandler-Groves dis- 
tributors approached the larger and better 
equipped service stations in their respective ter- 
ritories. The Chicago distributor contacted 
Auto-Lite (Electrical equipment) service sta- 
tions, and the Philadelphia distributor was also 
an Auto-Lite distributor and was already selling 
various kinds of electrical equipment to these 
service stations. The stations thus contracting 
with Chandler-Groves were established service 
stations carrying various lines of automobile 
equipment, and the great majority of them dealt 
in the products of respondent and other car- 
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buretor manufacturers, many of them. being 
holders of respondent's service station contracts. 

“Par. Twenty-Nine: About April 1, 1937, re- 
spondent, its field representatives and distribu- 
tors, commenced to contact and seek out said 
Chandler-Groves service stations and informed 
them that, if they continued to deal in Chandler- 
Groves products, they would no longer be per- 
mitted to purchase respondent’s products at a 
favorable discount, would cease to _ receive 
service bulletins and information from respond- 
ent, and in the case of respondent’s contract 
service stations, that such contracts would be 
cancelled. Respondent’s instructions to its dis- 
tributors and field representatives, as indicated 
by its said General Bulletin No. 134 and its con- 
fidential bulletin under date of April 7 have 
been and are being carried out. Respondent has 
carried out this policy to the extent of can- 
celling its contracts with and reducing the dis- 
counts available to some nineteen service stations 
refusing to discontinue dealing in. Chandler- 
Groves products. In some instances, respondent 
offered the service station the privilege of pur- 
chasing respondent’s products at a more favor- 
able discount than the _ station was then 
receiving, upon condition that the service sta- 
tion sever its connection with Chandler-Groves, 
at the same time threatening to reduce the dis- 
count if the service stations would not do so. 

“Par. Thirty: As a result of this concerted 
action by respondent, its field representatives 
and its distributors, the independent carburetor 
and ignition stations throughout the country 
were given a choice of losing the privilege of 
handling on favorable terms the carburetor 
which was standard equipment on a majority 
of automobiles in use and which furnished a 
large part of their carburetors service business, 
or of giving up a new carburetor line which was 
standard equipment on only a few cars, which, 
even as-to those, had not been in the field long 
enough to require any substantial amount of 
service. Confronted with these alternatives many 
service stations throughout the country can-~: 
celled their contracts with Chandler-Groves, re- 
turning their Chandler-Groves stock or ceased 
to deal in Chandler-Groves products. In a ‘few 
cases the service stations refused to comply 
with conditions imposed by respondent, but 
these were mostly Chandler-Groves distributors 
(wholesalers dealing in respondent’s product 
only on a service station basis). In the ten 
months after April 1, 1937, a substantial num- 
ber of service stations in various parts of the 
country severed their official service station con- 
nection with Chandler-Groves or returned their 
Chandler-Groves stock, or both. A large ma- 
jority of these cancellations and returns occurred 
in April and May, 1937. 


“Par. Thirty-One: About fifty-five service sta- 
tions in the Chicago, Milwaukee, Detroit and 
Philadelphia areas cancelled their Chandler- 
Groves contracts after April 1, 1937, and in most 
cases returned their Chandler-Groves stock or 
ceased to purchase their additional stock. After 
April 1, 1937, the efforts of the distributors in 
these areas to obtain new Chandler-Groves 
service station representation met with little 
success and many service stations assigned op- 
position by respondent as the reason for their 
refusing to sign contracts or purchase. stock. 
The Chicago distributor obtained about forty 
service station contracts for Chan(dler-Grove 
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prior to April 1, 1937, and only about ten there- 
after; of the fifty. contracts obtained, only half 
were still in force in Kebruary, 1938, the other 
half having been cancelled by the service sta- 
tions. None of these cancellations occurred prior 
to April 1, 1937. \ 

“Par, Thirty-Two: Of fifty service stations in 
the Philadelphia area which held Chandler- 
Groves contracts during all or part of 1937, 
thirty-six which did not cancel such contracts 
purchased an average of $104 worth of Chandler- 
Groves products per station during the period of 
April to December of that year. Fourteen sta- 
tions which cancelled their contracts purchased 
a net total of $18 worth of Chandler-Groves mer- 
chandise during the same period. While there 
was very little demand for Chandler-Groves 
products during the first three months of 1937, 
the fourteen stations which later cancelled their 
contracts purchased slightly more per station 


from January to March than the other thirty-: 


six stations. 

“Par, Thirty-Three: By the terms of the sales 
contracts between Chandler-Groves Company 
and service stations, the service stations agreed 
‘to prominently display the advertising material 
of the vendor and to maintain mechanical equip- 
ment to efficient'y service the product of the 
vendor.’ The sale of carburetors is promoted by 
the display of stock and advertising material. 
Some service stations did not return their 
Chandler-Groves stock after receiving respond- 
ent’s Bulletin No. 134, but nevertheless refrained 
thereafter from displaying or advertising Chand- 
ler-Groves products, kept such stock out of 
sight, and ceased to promote the sale thereof. 

“Par. Thirty-Four: Respondent has entered 
into or renewed contracts for the sale of its 
products with more than 900 service stations on 
the condition or understanding that the pur- 
chasers thereof shall not use or deal in the 
goods of a competitor or competitors of respon- 
ent. 

“Par. Thirty-Five: Respondent has fixed the 
prices charged for its products and discounts 
from such prices, to approximately 7,000 service 
stations, on the condition or understanding that 
the purchasers thereof shall not use or deal in 
the goods of a competitor or competitors of re- 
spondent. 

“Par. Thirty-Six: Respondent has made such 
contracts, fixed such prices, and imposed such 
condition and understanding, in the course and 
conduct of its after market, interstate business. 

“Par. Thirty-Seven: The effect of the con- 
tracts and the condition or understanding men- 
tioned in paragraph thirty-four hereof, and of 
the condition or understanding mentioned in 
paragraph thirty-five hereof, has been and may 
be to substantially lessen competition and tend 
to create a monopoly in the sale and distribution 
of carburetors and carburetor parts in inter- 
state commerce. 


“Par. Thirty-Eight: The effect of the re- 
spondent’s above described acts and practices 
has been to induce, coerce and compel a large 
numbcr of automobile service stations through- 
out the United States to cease and refuse to deal 
in or purchase the products of Chandler-Groves 
Company and to cancel or violate existing 
Chandler-Groves sales agreements. Respondent 
has thereby closed to a competitor a substantial 
number of actual and potential service station 
outlets for. its products, has diverted business 
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and trade from such competitor, and has pre- 
vented such service stations from selling and 
dealing in a full line of standard carburetors 
and parts. 


“Conclusion” 


“1, By its acts and practices described in 
paragraphs twenty, twenty-one, twenty-two, 
twenty-three, twenty-nine, _ thirty-four and 
thirty-five of the foregoing ‘Findings as to the 
Facts’, the respondent, Carter Carburetor Cor- 
poration, has violated and is violating Section 
3 of the Clayton Act. 

“2. The aforesaid acts and practices of the 
respondent have been and are to the prejudice 
of the public and of respondent’s competitors 
and constitute unfair methods of competition in 
commerce within the intent and meaning of the 
Federal Trade Commission Act."’ 


[Findings of Commission Taken as True] 


The petitioner has not included. in its 
points to be argued any contention that any 
finding of the Commission, which is admitted 
to be strictly a finding of fact, is not sup- 
ported by evidence in the record. It has at 
several places in the brief assailed some of 
the findings as conclusions, unsupported by 
and contrary to the record, and has insisted 
that material facts were not reported by 
the Commission, although pleaded in the 
answer to the complaint and shown by 
irrefutable evidence, and that the record as 
a whole discloses no violation as charged. 
Our examination convinces that each of the 
above findings which is strictly a fact find- 
ing is supported by evidence in the record, 
15 U. S. C. A. 45 (c), and must be taken 
as true in this proceeding. 


[Contentions of Petitioner] 


The petitioner admits that it promulgated 
its General Bulletin No. 134 of date April 1, 
1937, to all its distributors, contract service 
Stations, cabinet stations and sales service 
personnel, notifying “that if you take on a 
new carburetor line without our approval 
preferential discount, service information 
and Carter contract, if any, will be discon- 
tinued by the Carter distributor”, and that 
it has taken effective measures to enforce 
the same, but it contends that there was no 
violation of the Clayton Act as charged and 
has argued points for reversal in substance 
as follows: (a) that in its after market 
transactions which are here involved it is 
not engaged in interstate commerce, and 
that its service station contracts are not 
contracts for the sale of goods within the 
meaning of Section 3 of the Clayton Act; 
(b). that it has not fixed prices (and dis- 
counts therefrom) subject to a condition or 
understanding that the service stations shall 
not use or deal in the goods of competitors 
within the prohibition of Section 3 of the 
Act; (c) that the effect of petitioner’s action 
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‘has not been, and may not be, to lessen 
competition or tend to create monopoly, and 
that its action was lawful and without un- 


lawful motive; (d) that its actions do not’ 


constitute methods of unfair competition 
within Section 5 of the Federal Trade Com- 
mission Act; (e) that this proceeding was 
not, and is not, in the public interest, and 
that it should be dismissed. 


[Interstate Commerce Involved] 


(a) Interstate Commerce. Section 3 of the 
Clayton Act denounces making contracts 
for sale of goods by a person engaged in 
interstate commerce on the condition or 
understanding that the purchaser shall not 
use or deal in the goods of competitors of 
the seller where the effect of the contract 
or condition may be to substantially lessen 
competition or tend to create a monopoly in 
any line of commerce. The petitioner does 
not deny that it engages in interstate com- 
merce in that first branch of its business 
described in the findings (Par. 4) involving 
the sales of carburetors for original equip- 
ment of automobiles. But as to the “second, 
the sale of carburetors and parts for replace- 
ment and service of carburetors in use, com- 
monly referred to as ‘after market’ business” 
(id.), it contends that it does not engage in 
interstate commerce. 

It appears that petitioner’s sales in this 
branch of its business are made to some 67 
distributors or wholesalers of automotive 
equipment located in many states, classified 
by petitioner as “regional distributors”. The 
total sales territory of these distributors 
covers the entire United States, and thirty 
-of them sell in territory comprising more 
than one state. Petitioner also ships some 
‘of its products directly to more than eighty- 
six “zone distributors”, service stations 
doing a certain amount of wholesale busi- 
ness who may also purchase from the regional 
distributors. Both regional distributors’ 
contracts and zone distributors’ contracts 
provide for purchase of carburetors and 
parts from petitioner at specified prices, 
f. o. b. St. Louis where petitioner’s principal 
offices and factories are located. Orders are 
filled by shipment from St. Louis to the 
distributors and shipments may be made 
directly to service stations if the distributors 
so direct. We think that in making such 
sales and shipments to distributors and 
service stations located in other states than 

Missouri, petitioner is engaged in interstate 
commerce. The fact that petitioner delivers 
its merchandise f. o. b. St. Louis, title pass- 
ing there and freight, being paid by the 
purchaser, is immaterial where the actual 
movement is interstate. Santa Cruz Co. v. 
Labor Board, 303 U. S. 453; Penn_R. Co. v. 
Clark Bros. Coal Mining Co., 238 U. S. 456. 
The contracts between petitioner and its 


service stations contemplated and required 
the movement of petitioner’s products in 
interstate commerce. They provide for con- 
tinuing purchases by the service stations of 
carburetors and parts to be manufactured 
by petitioner in Missouri and transported to 
distributors (also parties to the contracts) 
in other states, the shipments in some cases 
being made directly to zone distributors and 
service stations, and we entertain no doubt 
that all such contracts, except those involv- 
ing sales and shipments to distributors and 
service stations in Missouri, were in the 
course of interstate commerce. 


[Service Station Contracts Held “Contracts 
for Sale of Goods’) 


We think it must also be held that the 
service station contracts were contracts for 
the sale of goods within the Act. Petitioner 
concedes that the service station contracts 
which include the petitioner, its distributors 
and the service stations as parties thereto 
“establish the terms and conditions of sales 
by distributors to service stations, and the 
actual business in this respect is conducted 
uniformly therewith”, but it argues that the 
sales which are finally consummated are 
sales from-the distributors and not from 
petitioner to the service stations. It is to be 
observed that petitioner not only made the 
service station contracts in the sense that it 
was a party to them, but they are essentially 
petitioner’s contracts, made on printed forms 
issued by petitioner and headed by its name 
and trade mark and of no validity till ap- 
proved by petitioner’s General Manager. 
The sales provisions are prescribed by peti- 


tioner and it fixes and controls the prices 


and terms upon which the service station 
receives its products from the distributors, 
as set forth in the contracts. In the separate 
contracts with the distributor the distributor 
agrees to sell at prices and discounts speci- 
fied by the petitioner. The list prices are 
found in petitioner’s catalog. Complete con- 
trol of the sales prices and terms is in the 
petitioner, and the evidence is clear that it 
was not the distributors but it was the peti- 
tioner which had and exercised the power 
to impose the conditions of its General 
Bulletin No. 134 in respect to sales, to cancel 
the contracts if it saw fit, or to raise the 
prices on goods to be delivered to the service 
stations. The method of disposing of prod- 
ucts of manufacture in interstate commerce 
to retailers who in turn sell to the public, 
is general in many lines of industry and 
there is no reason to believe that the scope 
of Section 3 may be so limited by interpre-. 
tation as to sanction restraint of trade and 
monopoly of interstate commerce merely 
because of such method of distribution. 

It is argued that the service station con- 
tracts may be regarded as “contracts for: 
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services” to be rendered by the stations for 
the benefit of petitioner and may be related 
to the many services rendered by petitioner 
to the stations, and that the contracts should 
be deemed “service contracts” as between 
the petitioner and the stations, rather than 
contracts for the sale of goods. Much of 
petitioner’s complaint in the brief is directed 
to the failure of the Commission to make 
findings upon the matter of such services. 
The Commission found that petitioner “con- 
ducts short training courses at various dis- 
tribution points, and a school at its factory 
in St. Louis, where many service station 
mechanics have received special training in 
the service and repair of carburetors, and 
in engine tune up”, but in its answer to the 
complaint against it, and in its evidence, the 
matter of services and the relation of service 
to petitioner’s business and the very great 
expenditures incurred by it in connection 
with service were developed in voluminous 
detail. The importance of service is again 
urged in the brief and we entertain no doubt 
that the element of service has been and is a 
great factor in the building up and mainte- 
nance of petitioner’s business. 

But the fact remains that the essential 
character of the petitioner’s business is that 
of a manufacturer of carburetors and parts, 
engaged in selling them in interstate com- 
merce for profit. To the extent that it does 
so in contravention of Section 3 of the Clay- 
ton Act, it is amenable to the provisions of 
the Federal Trade Commission Act. We 
think no one of the provisions of the service 
station contracts relating to carburetor 
servicing, nor all of them taken together, 
operated to divest those contracts of their 
essential character as contracts for the sale 
of goods made in the course of interstate 
commerce, and we hold that they were con- 
tracts for sales of goods within that section. 
That they may be denominated Service Sta- 
tion Contracts is not controlling. “While 
this contract is denominated one of agency, 
it is perfectly apparent that it is one of sale’. 
Standard Co. v. Magrane-Houston Co., 258 
U. S. 346. 


[Section 3 of Clayton Act Violated 
by Price Fixing Policy] 


(b) Price fixing on conditions against use 
of competitor's goods. Petitioner contends 
that the Commission’s findings set forth in 
paragraphs 34 and 35 are conclusions merely 
and unsupported. They are to the effect that 
petitioner has entered into or renewed con- 
tracts for the sale of its products with more 
than 900 service stations on the condition 
or understanding that the purchasers thereof 
shall not use or deal in the goods of a com- 
petitor or competitors of respondent, and 
that it has fixed the prices and discounts 
from such prices to approximately 7,000 
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service stations on the condition or under- 
standing that the purchasers thereof shall 
not use or deal in the goods of a competitor 
or competitors of petitioner. 

Petitioner argues that its service station 
contracts, considered with General Bulletin 
No. 134, do not effect a fixing of prices on 
the conditions denounced by Section 3 of 
the Clayton Act. Its position is that when 
due regard is given to the business as a 
whole it should be found that the service 
stations are simply accorded a privilege and 
free choice between taking the Carter goods 
and performing the services required by 
Carter on the terms offered, or, in the exer- 
cise of their judgment and at their election, 
to deal with Carter’s competitors. The Carter 
contract forms contain no provision that the 
service station obligates itself to deal exclu- 
sively with Carter. 

We think it is clearly proved that petitioner 
did fix the prices it charged and discounts 
allowed on purchases of its products by the 
contract service stations and general cabinet 
service stations, upon the condition that they 
should cease and refrain from dealing in a 
new competing line of carburetors. Peti- 
tioner’s contracts with distributors require 
the distributors “to sell and exchange Carter 
Carburetors at prices and discounts specified 
by Company”, and pursuant to these con- 
tracts, petitioner fixes the prices at which 
service stations may purchase from the dis- 
tributors, contract service stations purchasing 
at a discount of 50% and general cabinet 
stations at a discount of 40% from list prices. 
Such list prices are published by petitioner 
in its catalog which is furnished to all service 
stations and distributors and kept up to date 
by a loose leaf system. General cabinet 
stations may purchase their stock require- 


-ments from contract service stations, and 


the service station contracts likewise provide . 
that the service station shall sell and ex- 
change Carter carburetors and parts at prices 
and discounts recommended by petitioner. 
Petitioner thus has established within its 
own control a complete system of retail 
price maintenance, effective as to all sales 
to both contract and general cabinet service 


_ stations. 


The purpose and effect of General Bulletin 
No. 134 must therefore be considered in the 
light of that situation. The Bulletin advised. 
that the preferential discount would be dis- 
continued if a new carburetor line (defined 
as a carburetor made after June 23, 1934) 
was. taken on without petitioner’s written 
approval. Petitioner gave instructions that 
if the service stations “should elect to keep 
the other line * * * the standard trade dis- 
count of 25% would then apply”. Petitioner’s 
telegram to its field representatives stated 
that “until they make up their minds twenty- 
five per cent will be their discount”, The 
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policy was enforced by increasing prices to 
some service stations which refused compli- 
‘ance and by threats of reduction of discounts 


made to others and by cancellation of con- 


tracts. It was made perfectly clear to all 
service stations that their preferential dis- 
count would be available only on condition 
that they did not carry or take on a new 
competing line. Under these circumstances 
it is immaterial that those who handled 
petitioner’s products were not obliged to 
affirmatively promise in express terms not 
to handle goods of Carter’s competitors. 
The condition against handling the goods 
of competitors was made as fully effective 
as though it had been written in and affir- 
matively agreed to in express terms in the 
contracts. Of course it was necessary that 
the petitioner’s distributors should cooperate 
to effectuate the purpose because the dis- 
tributors were the immediate source from 
which the service stations obtained their 
stocks directly. But there is, and was, no 
doubt that such cooperation was complete, 
both in actual practice and according to the 
terms of the contracts between petitioner 
and distributors. The arguments presented 
as to the right of an individual to contract 
or refuse to contract with whom he pleases 
must be related to the provisions of Section 3 
of the Act and the limitations there im- 
posed. The service stations contracts were 
intended to and did impose a condition that 
the purchaser should not deal in the goods 
of a competitor of petitioner within the pro- 
hibition of Section 3. 


[Effect of Petitioner's Practice] 


(c) Lessening competition and tendency to 
create monopoly. The petitioner has very 
fully detailed and developed out of the mass 
of testimony in the record, facts and circum- 
stances upon which it contends that the 
effect of its action in promulgating and 
enforcing its General Bulletin No. 134 was 
not and “may not be” to substantially lessen 
compétition or to create a monopoly in com- 
merce in carburetors. The question is pri- 
marily a question of fact though illuminated 
by many court decisions, and the Commission 
has found on the issue against the petitioner 
(Par. 37). 

Our study of the record has convinced 
that the Commission has correctly found 
and described the relevant important factors 
in the carburetor industry throughout the 
- country and the connection of petitioner’s 
activities therewith, and the actual and im- 
minent effects upon interstate commerce in 
carburetors of petitioner’s action, which is 
the subject of the complaint herein. There 
is no doubt that the petitioner occupies a 
dominating position in the carburetor busi- 
ness of the country and no service station 
assuming to give a complete carburetor 


service, other than mere adjustments, could 
successfully carry on its business or render 
to the public the kind of service which the 
special service stations have long given with- 
out carrying a stock of carburetors, parts 
and replacements from petitioner’s products. 


The long established custom of the special 
service stations has been to offer carburetor 
service on all popular makes and models of 
automobiles in current use and to carry in 
stock and deal in competing lines of standard 
equipment. Although there are some 60,000 
independent automobile repair shops and 
garages in the country, the specialized service 
stations, found to be about 7,000 in number, 
occupy a position in the business as an outlet 
for petitioner’s goods and render a service 
to the public which is of paramount impor- 
tance in the industry, and petitioner has long 
had the choice of all these specialty organi- 
zations and the bulk of their desirable equip- 
ment accounts. A large part of the business 
of the service stations has consisted in serv- 
icing the Carter carburetors, and any new 
line under the circumstances which have 
prevailed, has offered small opportunity of 
immediate profit to the service stations. The 
necessary effect of petitioner’s action in pro- 
mulgating and enforcing its General Bulletin 
No. 134 was to coerce and compel the service: 
stations which had invested in stocks of the 
new line of carburetors and parts to dispose 
of the same and refuse to purchase more, or 
to cease to display them and conceal them 
where they would not be observed by peti- 
tioner’s field men and distributors’ solicitors. 
Undoubtedly petitioner’s action deterred 
many service stations from buying stocks 
forbidden them in the Bulletin. The effects 
upon the industry of the bulletin and its 
enforcement by petitioner were not limited 
to the commerce carried on by service sta- 
tions but necessarily reached the original 
equipment branch of the business. The great 
measure of reliance put by nearly all the 
automobile manufacturers upon the equip- 
ment manufacturers for warranty service 
and, after the warranty period, for service 
supplemental to that given by the automobile 
dealers is fully shown. The equipment 
manufacturers have their lists of official 
service stations and all the automobile dealers 
get such lists and depend upon them. 

It follows that practices of a dominant 
carburetor manufacturer which are designed 
to and do prevent a new manufacturer from 
obtaining a foothold in the service field will 
handicap the new manufacturer in selling 
his carburetors for original equipment and 
may prevent him from marketing a superior 
product at an equal or lower price. The 
petitioner’s restraint upon competition works 
in a vicious circle since service sales on any 
carburetor normally depend upon the number 
of automobiles equipped with that carburetor, 
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and loss of service sales and distribution by 
the carburetor manufacturer in turn affects 
his ability to meet price competition and 
service requirements in offering his product 
for original equipment. : 

We hold that the effect of the action of 
petitioner here complained of was to lessen 
competition within the prohibition of Section 3. 
In United Shoe Machinery Corp. v. United 
States, 258 U. S. 451; Vitagraph, Inc. v. Perel- 
man, 3 Cir., 95 F, 2d 142; Butterick Co. v. 
Federal Trade Commission, 4 F. 2d 910, the 
accused contracts were made directly by the 
manufacturing company: with the dealers 
and the manufacturer-controlled distributor 
was not present as a conduit of the goods 
like in this case, but the principles laid down 
in those cases none the less control decision 
here. 

The action of petitioner also tends to 
create monopoly. Although at the time 
Bulletin No. 134 was promulgated it was 
undoubtedly directed principally against the 
competition of the Chandler-Groves Com- 
pany, it was made applicable to “anyother 
carburetor put on the market since the 
publication of our bulletin #77. It must 
be deemed to have established petitioner’s 
policy to exclude new competition from the 
carburetor, field which if vindicated may be 
extended to complete monopoly. That peti- 
tioner’s action has not effected complete 
monopoly, and that it still does not control 
all or nearly all of the carburetor business 
is not determinative. Sections 2 and 3 of 
the Clayton Act reflect the intent of Con- 
gress to prevent courses of action having a 
tendency to create a monopoly before actual 
monopoly has been accomplished and the 
Federal Trade Commission Act supplies 
means to effectuate the intent. By its ac- 
cused action petitioner has attemped to 
control the carburetor business of practi- 
cally all service stations specializing in car- 
buretor and ignition service, and they, as 
observed, perform a vital function in the 
distribution of carburetors and in meeting 
the requirements of the public using the 
carburetors. Hitherto they have serviced 
the various makes of carburetors. The peti- 
tioner attempts to confine them to its own 
products and so comes within the statute. 

It is neither necessary nor relevant. to 
belittle the work petitioner has done in giv- 
ing instruction and information concerning 
the complicated mechanism into which its 
carburetors have been developed; nor to 
ignore its research and engineering activi- 
ties or its outlay for advertising and dis- 
seminating current advices. It has made 
great expenditures of time and money to 
such ends. It results in the ability on the 
part of the special service stations to render 
better service to the public. But it does not 
. result in vesting in petitioner a right to dic- 
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tate conditions in the sale of its goods which 
are forbidden by Section 3. It is true as 
contended by petitioner, that its competi-- 
tors are left free to go among the 60,000 
service stations and to build up new special 
service stations to compete with those al- 
ready established by handling products 
other than petitioner’s product. It is also 
true that the outlays that have been made 
by petitioner have given the established 
special service stations some advantages 
that they avail of when they service prod- 
ucts of petitioner’s competitors and such 
competitors indirectly secure a benefit in 
that way. It is possible that some stations 
have made unfair substitutions of Chandler- 
Groves products in some instances—though 
we do not so decide. But there is no way 
by which every bit of the fruit of such 
large-scale dissemination of information and 
knowledge as petitioner has carried on can 
be prevented from spreading out on to the 
common. Educating remains merely an 
incident of petitioner’s business. The sub- 
stantial character of its business continues 
to be the manufacturing and selling of car- 
buretors. The Commission properly found 
that petitioner’s. attempt to coerce the seryv+ 
ice stations into handling no goods but its 
own tends to create monopoly within the 
prohibition of the Act. 


[Action of Petitioner Held to Constitute 
Unfair Competition] 

(d) Unfair competition (Section 5, Federal 
Trade Commission Act). The record fully 
sustains the Commission’s d¢onclusion that 
petitioner has engaged in acts and practices 
in, the conduct of its interstate business 
which have been and are to the prejudice 
of the public and of petitioner’s competitors 
and constitute unfair methods of competi- 
tion in commerce with the intent and mean- 
ing of the Act. 

Petitioner has interfered with and diverted 


. the business of a competitor, the Chandler- 


Groves Company, by inducing, coercing and 
compelling many independent automobile 
service stations to cancel existing sales con- 
tracts with such competitor and to cease 


’ and refuse to deal in the products of such 


competitor. Several service station opera- 
tors testified as to the coercive effect of the 
conditions imposed by petitioner, and that 
solely as a result of such conditions they 
cancelled their official service station con- 
tracts with Chandler-Groves and returned 
or concealed their Chandler-Groves stock. 
Petitioner not only threatened to cancel the 
service station contracts of, and reduce the dis- 
counts available to service stations found 
to be dealing in the Chandler-Groves line, 
but also threatened to remove such service 
stations from its mailing list and to dis- 
continue distribution to them of its service 


Court Decisions 


1077 


Carter Carburetor Corp’n v. FTC 


and sales bulletins, which it is agreed are 
valuable and necessary to the service stations. 


As stated by the witness Nilsen: 


“The few parts we had in stock we ‘kept, but. 


we did not talk about it or try to push the 
line. We felt that we could not go ahead. At 
first, of course, we thought we might make a 
business of that along with the other, but nat- 
urally when we were told that that was not 
agreeable to Carter, we simply did nothing 
about it, did not talk about it, did not try to 
sell the carburetor, did not do anything.” 


This witness further stated that it had 
always been his practice to-Handle all lines 
of standard automobile equipment so far as 
he was able to do so; that 
“as a service station in carburetors, unless you 
can give cervice on all cars, it is pretty hard 
to maintain men who specialize in carburetors, 
have enough work for them. If you are going 
to single out one or two lines, it is pretty hard 
to keep a first-class man on the pay roll. You 
need service on all makes of carburetors in a 
smal) town like we are, to get volume, to main- 
tain a carburetor department.’’ (Oak Park, IIl., 
where Nilsen is located, has a population of 
64,000.) 

“Q. Why did you choose to give up Chandler- 
Groves and retain Carter? A. Because Carter 
was established with us, and was a profitab‘e 
line. Chandler-Groves, we felt, had value mainly 
in the future.”’ 


This testimony is characteristic of that 
given by other service station operators. 
As a result of petitioner’s activities, many 
service Stations which would otherwise have 
continued to carry both lines cancelled their 
Chandler-Groves contracts and returned 
their stock to the Chandler-Groves distrib- 
utor. Others, like Nilsen (who also can- 
celled his contract), did not return -their 
stock but thereafter did not display Chandler- 
Groves carburetors or push the line. 
Petitioner directly ard consistently inter- 
fered with the contract relationships of its 
competitor, Chandler-Groves Company. Pe- 
tioner obtained a list of official Chandler- 
Groves contract service stations and used 
this list of a basis for approaching, and for 
having its distributors approach, service sta- 
tions which were then representing both 
Chandler-Groves and Carter. A _ list of 
Chandler-Groves service stations in a Carter 
distributor’s territory was sent to the dis- 
tributor with instructions to have the 
distributor’s salesmen ‘‘check with every 
service account as they go through the 
territory” and ‘ ‘insist” that the service sta- 
tions give up the Chandler-Groves line. 
~The Carter Detroit distributor repeatedly 
urged: the Chandler- Groves distributor to 
give up his Chardler-Groves representation, 
after the latter’s Carter contract had been 
cancelled, and stated that a discount of 
50% and 10% was being offered to service 
stations “who would go with Carter and 


throw out Chandler-Groves”, <A similar 
proposition was made by one of petitioner’s 
field men to the Chandler-Groves Fort 
Wayne, Indiana, distributor, with the alter- 
native of a cut to 25%. Another instance 
of this practice was with Kritchmer Motor 
Service of Philadelphia. 

On May 22, 1937, petitioner wrote to its 
Cincinnati distributor stating: 

“So long as they [service stations] insist on 
handling C-G material, whether carburetors or 
parts, we will cancel, and we will recover con- 
signment material such as display stands, cab- 
inets, counterbinder, service station sign, etc., 
and their future discount will be 25%. There 
will be no exception in this matter, and we 
expect distributors to police the situation for 
Ss 


The activities of the Detroit distributor in 
enforcing the policy inaugurated by Bulletin 
No. 134 are described by his testimony. 
After receiving the confidential letter and 
telegram he telephoned the service stations 
known to be carrying the Chandler-Groves 
line, read excerpts from the telegram, and 
told them that they would have to choose 
between Chandler-Groves and Carter. He 
then called his salesmen together and in- 
structed them to carry out petitioner’s 
policy and to look for Chandler-Groves 
products when visiting the service stations. 
No distinction was made betwteen carbu- 
retors and parts, although Chandler-Groves 
parts are noncompetitive with Carter parts. 
The service stations were asked to state 
their decision in writing. Copies of the 
letters received were forwarded by the dis- 
tributor to petitioner. 


The method used by petitioner in con- 


_cert with its distributors and field men go 


further than a mere refusal to deal, and in 
that respect are similar to the methods 
which were used by the Beech-Nut Com- 
pany in compelling adherence to its resale 
prices—methods which were declared tn he in 
restraint of trade, and an unfair method of 
competition in Federal Trade Commission v. 
Becch-Nut Packing Company. 257 U. S. 441. 
In that case the competition affected was price 
competition in the resale of Beech-Nut 
products. In the present proceeding the 
restraint upon interstate trade is much more 
direct and obvious: The reasoning of the 
Supreme Court in the Beech-Nut case in 
holding that the Beech-Nut system unrea- 
sonably restrained trade applies equally to 
the acts and practices of petitioner here, and 
this case presents a plainer case of unfair 
competition than was there dealt with by 
the court. We think the following expres- 
sions of the court in that case are directly 
applicable here: 

“The system here disclosed necessarily con- 
stitutes a scheme which restrains the natural 
flow of commerce and the freedom of competi- 
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tion in the channels of interstate trade which 
it has been the purpose of all the antitrust 
acts to maintain. In its principal operation it 
necessarily constrains the trader, if he would 
have the products of the Beech-Nut Co., to 
maintain the prices ‘suggested’ by it.~ If he fails 
to do so, he is subject to be reported to the 
company either by special agents, numerous 
and active in that behalf, or by dealers whose 
aid is enlisted in maintaining the system and 
the prices fixed by it.'’’ Federal Trade Com- 
mission v. Beech-Nut Packing Co., 257 U. S. 
441, 453; Wholesale Grocers Association v. Fed- 
eral Trade Commission, 277 F. 657, 664; Stand- 
ard Oil Co. v. Federal Trade Commission, 282 
F. 81, 87; L. B. Silver Co. v. Federal Trade 
Commission, 289 F. 985, 990. 


[Public Interest] 


(e) The Public Interest. The point is 
urged that these proceedings in the Federal 
Trade Commission are not in the public 
interest and should therefore be dismissed. 
Petitioner contends in substance that it 
simply took steps which were necessary 
on its part to be taken, to meet and protect 
itself against unfair trade practices and 
methods of competition pursued by the 
Chandler-Groves Company. It presents 
that its General Bulletin No. 134 was di- 
rected against that company and was to 
meet and counteract its wrongful actions, 
and that the public interest was not intended 
to be and in fact was not harmfully affected, 
and “may not be” so harmfully affected 
within the purview of the Federal Trade 
Commission Act. But we think the con- 
tentions should not be sustained. We need 
not decide whether the Chandler-Groves 
Company has also offended against the Act. 
The mere fact that its competition with 
petitioner had reached sufficient importance 
to make it the more immediate target of 
petitioner’s attack is not controlling. Peti- 
tioner’s policy was not limited to one com- 
petitor. It extended to any new line made 
after June 23, 1934. It seems clear to us 
upon the proof in the record that petition- 
er’s course of action is pursued by it by 
combined and concerted action with its nu- 
merous distributors and individual agents, 
that such combined and concerted action 
is oppressive and wrongful towards the 
thousands of independent service stations 
whose business it directly and immediately 
restricts and interferes with, and that the 
public interest is thereby wrongfully and 
injuriously affected. As was said by the 
Supreme Court in Eastern States Lumber 
Pass v. United States, 234 U. S. 600, 

d 


“The argument that the course pursued is 
necessary to the protection of the retail trade 
and promotive of the public welfare in provid- 
ing retail facilities is answered by the fact that 
Congress, with the right to control the field of 
interstate commerce, has so legislated as to 
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prevent resort to practices which unduly re- 
strain competition or unduly obstruct the free 
flow of such commerce, and private choice of 
means must yield to the national authority thus 
exerted.’”’ 


And again in Sugar Institute v. United States, 
297 U.S. 553, 599, 

“The freedom of concerted action to improve 
conditions has an obvious limitation. The end 
does not justify illegal means, The endeavor 
to put a stop to illicit practices must not itself 
become illicit. As the statute draws the line 
at unreasonable restraints, a cooperative en- 
deavor which transgresses that line cannot 
justify itself by pointing to evils afflicting the 
industry or to a laudable purpose to remove 
them.”’ 


See Vitigraph, Inc. v. Perelman, 95 F. 2d 142, 
supra. 

Petitioner has laid stress and reliance 
upon Curtis Publishing Co. v. Federal Trade 
Commission, 270 F. 881, affirmed, Federal 
Trade Commission v. Curtis Publishing Co., 
260 U. S. 568; and Pictorial Review Co. v. 
Curtis Publishing Co., 255 F. 206, but we 
find those cases inapplicable here and to 
be distinguished on the facts. It was there 
recognized that where a producer has built 
up his business by creating an organization 
of salesmen devoting their time exclusively 
to the distribution of his products, he may 
lawfully maintain the integrity of the or- 
ganization as an exclusive selling agency. 
But in this case, the thousands of service 
stations involved are established independ- 
ent outlets where the public has been accus- 
tomed to go for service on all makes of 
carburetors and other automobile equip- 
ment. Their specialization in ignition serv- 
ice antedated the specializing in carbuetors. 
They are not and have never constituted an 
exclusive selling agency for Carter prod- 
ucts. The action of the petitioner was taken 
to coerce and compel them to change their 
character and to narrow and limit their 
customary service to the public and to 
lessen, restrain and ultimately prevent the 
legitimate commerce of competitors whose 
goods were and had been moving in inter- 
state commerce through this important 
outlet. 


In Journal of Commerce Pub. Co. v. Chi- 
cago Tribune, 286 F. 111, cited by petitioner, 
it was held that under the circumstances 
there shown the Tribune company was 
properly not enjoined from requiring the 
carriers of its paper over exclusive routes 
that it had built up by means referred to 
in the opinion, to handle the Tribune exclu- 
sively. The court noted that “each carrier, 
though owning his own ‘route’ and buying 
outright from day to day his copies of the 
paper, recognized that the Tribune Com- 
pany had at least a moral right to a voice 
in controlling the methods and personnel 
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of the carriers”. We think that situation 
there presented was not analogous.to that 
involved here. Here thé public had an in- 
‘interest in the continued independence of ° 
the service stations and in fair competition 
in the carburetor industry, and it is the duty 
of the cqurt to protect such interest by en- 
forcing the lawful order of the Commission. 


[Order of Commission A firmed] 


The findings and conclusions of the Fed- 
eral Trade Commission are sustained and 
the Clerk of this Court is directed to enter 
the order of this Court against petitioner in 
form as ordered by the Commission. 


{{] 56,307] California Lumbermen’s Council, Coast Counties Lumpbermen’s Club 
Central Valley Lumbermen’s Club, Northern Counties Lumbermen’s Club, Peninsula 
Lumbermen’s Club, San Joaquin Lumbermen’s Club, and the officers, councilmen, and 
members of said organizatiorg and associations, v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. No. 8984. Filed 
October 1, 1940. ; 


On Petition to Review Order of the Federal Trade Commission. 


A Federal Trade Commission order prohibiting lumber trade associations and their 
members from publishing “white lists” of member dealers, inducing manufacturers and 
wholesalers not to sell to non-member dealers, fixing uniform prices, fixing quotas of 
_ business in particular trade areas, etc., is upheld. 5 mr! 
_ While it is customary for counsel for the Commission to present its case before the 
trial examiner before respondents’ case is presented, a change in the order of presentation, 
requiring respondents to present their defense before the Commission concluded its testi- 
mony, and announcing the respondents’ case closed when respondents refused to proceed, 
does not deprive either side of a fair hearing and does not constitute ground for reversible 


error. 


The prohibition against publication by an association of a list of its members with the 
effect of indicating that such concerns may be dealt with or that other persons should not 


be dealt with is proper. 


Affirming Federal Trade Commission Order, Dkt. No. 2898. 
Before: GARRECHT, HANEy, and STEPHENS, Circuit Judges. 


Morgan J. Doyle of San Francisco, California, for petitioners. 


W. T. Kelley, Chief Counsel, Federal Trade Commission; Martin A. Morrison, 
Assistant Chief Counsel; Daniel J. Murphy and James W. Nichol, Special Attorneys; all 


-of Washington, D. C., for respondent. 
[Petition to Review FTC Order] 


STEPHENS, Circuit Judge—tThis is a peti- 
‘tion to review an order issued by the Fed- 
‘eral Trade Commission against Petitioners 
in which Petitioners are ordered to cease 
and desist the doing of certain acts. [15 
US. C..A..45.] 


[Facts of Case] 


On August 14, 1936, the Commission 
issued a complaint against the petitioners 
alleging a violation of fair methods of com- 
» petition in’ interstate commerce in the man- 
ner following: The petitioners, as it was 
alleged and found to be true, were organized 
in the State of California for the purpose 
of engaging in carrying out a program, 
policies and aims of the California Lumber- 
men’s Council, composed of affiliates under 
different names or titles, which affiliates 
include “Petitioners”. The California Lum- 
bermen’s Council and affiliated organizations 
have as their membership retail dealers in, 
and vendors of, lumber and building mate- 
rials. Such dealers and vendors are persons, 
partnerships and corporations who, as deal- 


ers and vendors, are engaged in the business 
of buying, selling, and distributing to con-. 
tractors, builders, dealers, consumers and 
other purchasers, lumber and building ma- 
terials. Petitioners in the course and con- 
duct of their business purchase lumber and 
building materials from manufacturers, pro- 
ducers and distributors in various States 
and cause such lumber and building mate- 
rials to be shipped and transported to 
warehouses, places of business and to cus- 
tomers from points in one state to points 
in the same state, and from points in one 
state to points in another state. 

The petitioners constitute a large portion 
of those conducting the building material 
and lumber business in Pacific Coast and 
contiguous states, and are and have been in 
actual and potential competition with each 
other and with non-members dealing in the 
same type of materials. That this group 
of petitioners constitute such an influence 
in the trade of such materials in interstate 
commerce that they are enabled to and do 
promote and enhance their own volume of 
trade and profit by confining the sale and 
distribution of such materials largely to the 
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‘petitioners and members thereof; to induce, 
‘require and compel manufacturers and pro- 
ducers of said materials to refrain and to 
‘cease and desist from selling or distributing 
said materials to others and, affiliates; 
thereby compelling non-members to pur- 
chase said materials through members of 
petitioner’s organizations upon terms and 
conditions imposed by petitioners. The pe- 
titioners, by combining, confederating and 
conspiring together, have interfered with 
trade in interstate commerce in an unfair 
and unlawful manner by limiting trade to 
members; boycotting and threatening to 
boycott manufacturers and producers deal- 
ing with non-members; issuing quotas of 
sales for members within certain districts; 
imposing fines and penalties for violation 
of the orders of the petitioners; controlling 
prices by issuing uniform price lists to 
members thereby enhancing the natural and 
normal profit ordinarily obtained through 
free competition. 


Issue was formed by the filing of an 
answer and evidence was taken before a 
trial examiner designated for this purpose 
by the Commission. A transcript of the 
trial was filed with the Commission and 
after examination thereof findings of fact, 
generally in accordance with the complaint, 
and in order for the petitioners to cease 
and desist in their practices and policies 
were made by the Commission. The peti- 
tioners do not attack the sufficiency of the 
evidence to support the findings of fact but 
petitioners claim that the transcript of the 


record is not a complete or a sufficient: 


record of the proceedings. The order itself 
is attached. 

Following the filing of petitioners’ petition 
for a review in this court, the Commission 
filed a transcript of record and petitioners 
filed a motion for an order to: 


(a) strike from the files the transcript of the: 


‘record filed by the Commission. (b) require 
the Commission to file a complete and entire 
record of the proceedings below, or in the alter- 
native, vacate the cease and desist order made 
by the Commission. 


A like motion had been filed with the Com- 
mission and had been denied. This court 
denied the motion. [103 F. (2d) 304.] 
Subsequently, another motion by peti- 
tioners requesting an order commanding 


the Commission to file a Supplemental 
Transcript of Record was denied by this 
Court. [104 F. (2d) 855.] 


[Jurisdiction of Commission Questioned] 


The points relied upon in the petition for 
review will be taken up in the order of their 
statement in petitioners’ opening brief. 

The first point raised is: ‘‘The Commission 
was without power or jurisdiction to issue the 
cease and desist order against any of the peti- 
tioners who were not served with a copy of the 
complaint.”’ 


The statute, 15 U. S. C. A. 45 is relied 
upon as requiring proof of service as a 
jurisdictional requisite. As in any wm per- 
sonam action there must be jurisdiction 
over the parties sought to be affected by 
any order of the Commission. In answer to 
this point, the Counsel for the Commission 
takes no issue with the cases relied upon by 
petitioners but claims there is sufficient 
proof of service and that the record shows 
that a general appearance of Morgan J. 
Doyle as their attorney for all petitioners. 
That such an appearance has been made is 
made clear by an examination of the record. 

The Complaint by which the original pro- 
ceeding was instituted before the Federal 
Trade Commission is entitled “In the Mat- 
ter of California Lumbermen’s Council 
(then follows other names). In the body 
of the Complaint those charged with vio- 
lating the Federal Trade Act are referred to 
as “respondents”. The answer does not 
designate the “respondents” answering but 
states as follows: 

“Now comes each and all the respondents 
heretofore served with copies of the complaint 
herein, and for answer to the complaint of the 
Commission herein, admit, deny and aver as 
follows * * *.’’ (Italics ours.) 


Whether or not this appearance can be 
construed as appearance for all “respond- 
ents” need not be decided:? i 
The Counsel appearing for an undisclosed 
number of respondents by filing the an- 
swer executed an “Affidavit in Support of 
Motion Before Federal Trade Commission” 
and therein states “That he is an attorney 
at law, a member of the State Bar of the 
State of California, and is the attorney for 
Respondents in the proceeding pending be- 
fore the Federal Trade Commission, and 
entitled “In the Matter of California Lum- 


1 Subsequent to the oral hearing in this court, 
certificate has been filed as follows. Appended 
to this certificate is a list of the names of those 
against whom the order is directed with the 
exception of Ralph P. Duncan and Charles G. 
Bird: 

“T, Joe L. Evins, Acting Secretary of the Fed- 
eral Trade Commission, and official custodian 
of its records, do hereby certify that attached 
is a full, true, and eomplete copy of return re- 
ceipt cards showing service of complaint in 
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Docket 2898, in the matter of California Lum- 
bermen’s Council, et al., on the following re- 
spondents: 


Registry 
No. Respondent served 
370005 California Lumbermen’s Council 


370006 George N. Ley 
370008 George C. Burnett (Cal. Lumbermen’s 
Council) 


370010 J. H. Kirk (Cal. Lumbermen’s Council) 


—S a 


_ 370016 
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bermen’s Council, Docket No. 2898”, that 
he has been the attorney of record in said 
proceeding Docket No. 2898 continuously 
since the inception of said proceedings and 
the filing of the answer therein; * * *” 

During the taking of evidence in the trial 
before the examiner, the following colloquy 
took place between Counsel and the Ex- 
aminer: 

“Trial Examiner Diggs. Mr. Doyle, I under- 
stand that you are counsel for Mr. LeMaster, 
is that correct? 

Mr. Doyle. 


I am appearing for all re 
spondents,’’ el 


In both of these instances the Counsel has 
referred to the parties he represents as 
“respondents” rather than in the limited 
manner in which the answer was drawn. 
Up to the time of the above colloquy the 
case appears to have been proceeding under 
the assumption that Mr. Doyle was repre- 
senting all respondents, and therefore the 
case was conducted under the same assump- 
tion. 

Now after the trial has been completed 
and litigation has proceeded through several 
hearings in this court, Counsel for the first 
time reveals his intention of relying upon 
the strictest limitation upon his appearance, 
i.e., that he appears only for those respond- 
ents whom the Commission can prove were 
legally served. He appeared before the 
Commission and this court ostensibly repre- 
senting some one or more of the respond- 
ents. It is the right of the Examiner to 
know whom counsel represents and not 
alone those who may come under some 
uncertain category. When the Examiner 
attempts to make certain whom counsel 
represents he answers, “All respondents”. 
We are loath to believe that counsel whom 
‘this court knows as an able lawyer in good 
standing at the California State Bar and the 
Bar of the Federal Courts means to rely 
upon the equivocal position these facts sug- 
gest. We think he- represented that he 
appeared for all respondents and that it was 
his duty to inform the Examiner and this 
Court at the earliest time practicable, whom 
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he appeared for if he meant to appear for 
less than all respondents. In the circum- 
stances, we hold that Counsel represented 
that he appeared generally for all respondents, 


[Respondent Required to Put on His Case 
Prior to Closing of Government Case] 


The second point raised is that the cease 
and desist order is invalid and void because 
petitioners were denied and deprived of a 
fair trial. Several separate considerations 
in’ support of the general statement are 
made, the first of which is that Counsel for 
respondents was required to put on his case 
prior to the closing of the case for the gov- 
ernment; and upon his refusal to further 
proceed the trial examiner declared the case 
of respondents closed and proceeded to the 
hearing of the government’s case. There is 
no authority cited by petitioner to the effect 
that a change in the order of preséntation 
of a case deprives either side of a fair hear-. 
ing and constitutes a ground for reversible 
error. While it is customary for the de- 
fendant’s case to be presented after that of 
the plaintiff's, there is nothing to prevent 
the taking of testimony out of such regular 
order where there is reason therefor. Peti- 
tioners’ point is based upon the following 
events, the record reading: 

“Trial examiner Diggs: This witness, whose 
testimony, you say, will have reference to the 
testimony of the two Respondent witnesses who 
did not appear, will it be possible to put that 
testimony on before these Respondent witnesses 
testify ? 

“Mr. Murphy: (for government) No. Possible, 
but not feasible. 

“Trial Examiner Diggs: In view of the fact 
that the inability of counsel for the Commission 
to actually announce the close of his case is due 
to the failure of certain Respondents to appear 
in response to subpoenas, I rule that Respondent 
will begin the taking of its testimony at 10:00 
o’clock a. m., * * * and that when the attorney 
for the Commission shall have concluded the 
introduction of the testimony indicated by him, 
that at that time, the Respondent will be offered 
an opportunity to rebut the testimony so of- 
fered. . 


Registry 
No. 
370011 
370012 
370013 
370014 
370015 


Respondent served 


Warren Tillson 

S. P. Ross 

I, E. Horton 

A. S, Hatch 

E, S. McBride (Cal. Lumbermen’s Coun- 
cil) 

James Tully 

Coast Counties Lumbermen’s Club 

Wiley Masengill 

W. H. Enlow 

J. H. Kirk (Coast Counties Lumber- 
men’s Club) 

CFS: Tripler 

Central Valley Lumbermen’s Club 

Cc. C. Moorhead 

W. O. Mashek 


370017 
370018 
370019 
370020 


370021 
370022 
370023 
370024 


Registry 
No. 
370026 
370027 
370028 
370029 


Respondent served 

Thomas L. Gardner 

Northern Counties Lumbermen’s Club 

George K. Adams 

E. S. McBride (Northern Counties Lum- 
bermen’s Club) 

Cc. D. LeMaster 

Peninsula Lumbermen’s Club 

San Joaquin Lumbermen’s Club 

George C. Burnett (San Joaquin Lum- 
bermen’s Club) 

370034 F. Dean Prescott 

370036 Bernard B. Barber . 
The receipt cards referred to, however, do not 

show that the complaint was in the envelope 

receipted for. 


370030 
370031 
370032 
370033 
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Mr. Doyle: We object and protest against the 
ruling of the Examiner compelling us to proceed 
with the presentation of our defense prior to 
the time the Commission’s case is closed. We 
claim and insist that to compel us to do so con- 
‘stitutes a denial to us of due process; that it 
dis not in accordance with the rules of the Com- 
mission’s established practice and customs.”’ 


On the next day the petitioner was called 
upon to present his case, and the record 
shows what transpired: 

“Mr.’ Doyle: I again say, Mr. Examiner, we 
‘decline to proceed any further with the presen- 
tation of the defense in this matter, until the 
government's case is in and closed, and an an- 
nouncement to that effect made. . 

Trial Examiner Diggs: Then I announce that 
the taking of testimony in the Respondent’s case 
is closed.’’ 


Later in the proceedings of the case, and 
at the time of the closing of the case for 
the government, the following took place: 

“Mr. Sadler: Mr. Examiner, the Government 
will now rest its case. 

Examiner Vicini: Well, you haven’t anything 
further then? . 

Mr. Sadler: 
its case. 

Examiner Vicini: 
haven't anything? 
“Mr. Doyle: There is an order here barring 
‘us from putting in testimony. 


No; the Government now rests 


(addressing petitions) You 


Examiner Vicini: Yes; I understood there 
-was. ; 
Mr. Doyle: So under that order, we are not 


permitted to put in any testimony. 

Examiner Vicini: Mr. Diggs made that order 
‘and presented it on June 7th, I believe. Q 

Mr. Doyle: I don’t recall the date; it was 
discussed a number of times. 

Examiner Vicini: June the 7th. Well, if 
there is no other testimony to be offered, the 
evidence being complete, it is ordered that the 
formal order of closing the case be referred to 
the Chief Trial Examiner. That will be the 
order, that we stand adjourned.”’ 


The action of the Examiner was correct 
and reasonable. It may be added that in 
any event there does not seem to have been 
any prejudice to petitioner. 

Other claimed instances of an unfair trial 
relate to rulings upon the admission of evi- 
dence which resulted in the rejection or 
the ‘striking from the record of evidence 
admitted. Petitioner claims the ruling of 
the Commission should be nullified because 
of such rulings by the Examiner. But peti- 
tioner should have applied to the Commis- 
sion for leave to produce the evidence 
deemed to have been wrongly kept out of 
the record. The Statute provides: 

“If either party shall apply to the court for 
leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such 
additional evidence is material and that there 
were reasonable grounds for the failure to ad- 
duce such evidence in the proceeding before the 
Commission, the court may order such addi- 
tienal evidence to be taken before the Commis- 
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sion. and to be adduced upon the hearing in’ 
such a manner and upon such terms and condi- 
tions.as to the court may seem proper.”’ 


In a proper case where the evidence sought 
to be adduced .is material the order will 
be granted. (See Consolidated Edison Co. of 
New York v. N. L. R. B., 305 U. S. 197, 59 
S. Ct. 206, 83 L. Ed. —, Dec. 5, 1938 which 
construes a similar provision in the N. L. R. B. 
Act, 29 U.S. C. A. 160(e). 


[Record Attacked as Incomplete] 


The other asserted errors under this gen- 
eral point of unfair trial could have been 
passed upon by appropriate petition as pro- 
vided for and construed above and sug- 
gested in the earlier opinion reported in 
103 F. (2d) 304. Here, however, the counsel 
pressing this point of error has not even 
attempted to show the materiality of the 
excluded portions or wherein petitioners 
have been prejudiced. 

The next point relied upon is that after 
the hearings below were closed, the Com- 
mission denied respondents’ motion for an 
ofder requiring the official reporter to pre- 
pare and file with the Commission, a true, 
full and correct transcript of the entire 
record in the proceeding including all the 
evidence taken therein. This point is suffi- 


ciently answered by the comment just con- 
cluded. 


[Power of Commission to Appoint Examiner] 


The point is made by the appellant that 
the Commission is without power to appoint 
an examiner to hear evidence and rule on 
evidentiary points thus making a record 
ofthe “testimony”. The wording of the: 
act itself precludes any such construction. 
The act states: [15 USCA 45] 

“e * * The person, partnership, or corpora- 
tion so complained of shall have the right to 
appear at the place and time so fixed and 
show cause why an order should not be entered 
by the Commission requiring such person, part- 
nership, or corporation to cease and Gesist from 
the violation of the law so charged in said com- 
plaint. * * * The testimony in any such pro- 
ceeding shall be reduced to writing and filed in 
the office of the Commission. If upon such 
hearing the Commission shall be of the opinion 
that the method of competition in question is 
prohibited by this subdivision of this chapter, 
it shall make a report in writing in which it 
shall state its findings as to the facts and shall 
issue and cause to be served * * *.’’ 


There is no requirement in the act that the 
hearing be before the entire board. The 
requirement is only that testimony be taken 
in a hearing provided for by the board and 
when reduced to writing, filed in the office 
of the Commission. The report made by 
the Commission is clearly made upon the 
basis of the written facts as so filed and 
that this is the method intended is shown 
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from the treatment in the statute of these 
two subjects; i.e., first the filing of the writ- 
ten testimony as produced at the hearing, 


and then the report based upon such hear- . 


ing (as shown by the filed transcript of the 
trial). The act provides specifically for 
Examiners. (15 USCA 42) 


[Cross Examination as to N. I. R. A. Codes] 


The next claimed error is that appellants 
were prohibited from cross examining one 
‘of the government’s witnesses as to the 
N. I. R. A. codes. The fact is-that this wit- 
ness testified to acts of trade restriction by 
the clubs or associations, termed respond- 
ents, from 1929 until the present time. The 
period of 1929 and 1930 was inquired into 
for the purpose of showing the manner in 
which the respondents operated, as well as 
to show restrictive acts. The witness was 
particularly fitted to testify as to the period 
for at that time he was an officer of one 
of the organizations and had knowledge of 
the others as well. The acts constituting 
restraint of trade in violation of law were 
of a continuing type and continued from 
the time of this witness’s membership in 
the organization to the date of the trial. 
The cross examination as to the N. I. R. A. 
codes was of course limited to the period 
from Oct. 15, 1933 to May 1, 1934 for that 
was the period in which the codes were in 


2[15 USCA 45] 

“Power to Prohibit. The Commission is em- 
powered and directed to prevent persons, part- 
nerships, or corporations, except banks, and 
common carriers subject to the Acts to regulate 
commerce, from using unfair methods of com- 
petition in commerce.’’ See amendment of June 
23, 1938. Change of no importance here. 

That these acts have been held to constitute 
unfair competition within the meaning of the 
act has been established by the following cases 
iamong others: : 

Agreement between dealers not to trade with 
customer—Western Sugar Refinery Co. v, Fed. 
Trade Comm., (CCA) 1921, 275 F. 725. 

Fixing resale prices—Moir v. Fed. Trade 
Comm., (CCA, 1926) 12 F. (2d) 22; Fed. Trade 
Comm. v. Beech-Nut Packing Co., 257 U. S. 441, 
42 S. Ct. 150; Q. R. S. Music Co. v. Fed. Trade 
Comm. (CCA, 1926), 12 F. (2d) 730. 

Conspiracies by wholesalers to prevent sales 
by manufacturers to competitors—Wholesale 
Grocers’ Ass’n. (CCA, 1922), 277 F. 657. 

Use by wholesalers of price lists fixed by 
agreement in selling outside state—Fed. Trade 
Comm. v. Pacific States Paper Trade Ass’n, 
1927, 273 U.S. 52, 47S. Ct. 255. 

Boycott—Chamber of Commerce of Min- 
neapolis v. Fed. Trade Comm. (CCA, 1926), 13 
F. (2d) 673. 

3 (1) Preparing and publishing rosters or lists 
containing the names of respondent dealer mem- 
bers of respondent organizations and distribut- 
ing the same among manufacturers, producers 
and wholesalers, or their representatives of lum- 
ber and building materials, for the purpose, or 
with the effect of, indicating that the specified 


‘effect. [Schechter Corp. v. U. S.,'295 U. S. 


495, 723, 55 S. Ct. 837, 79 L. Ed. 1570.] We 
agree with counsel for respondents that the 
cross examination at this point was unneces- 
sarily restricted. We think, however, that 
no harm was done. 

The purpose of a cease and desist order is 
not to punish for past acts, but to prevent 
the occurrence or the threatened continu- 
ance of illegal acts. Even though such codes 
could be relied upon as a defense to the 
period over which they were in force, which 
we do not decide, they could be no defense 
to acts violating the law after they had been 
declared a nullity, and the evidence goes 
that far. It is to the continuation of acts 
shown to have been practiced and threat- 
ened that this order is directed. 


[Order Attacked as Vague, Indefinite and 
Obscure] 


The next point made by appellant is that 
the cease and desist order of the Commis- 
sion should be dissolved for the reason that 
certain portions thereof are in excess of the 
powers of the Commission and that various 
acts prohibited by said order do not con- 
stitute unfair methods of competition in 
commerce.” (We set out provisions of the 
cease and desist order in the margin).*? Un- 
der this point it is claimed that the order 
is vague, indefinite and obscure to an extent 


persons or concerns are entitled to buy direct 
from said manufacturers, producers, and whole- 
salers, or that other persons or concerns, not 
included therein, are not so entitled. 

(2) Soliciting, accepting, or acting upon, in- 
formation as to sales, proposed sales, or con- 
tracts of sale, by manufacturers, producers, and 
wholesalers, of lumber and building materials 
to non-dealer members of respondent organiza- 
tions or other purchasers, for the purpose of 
preventing further dealing between such buyers 
and the said manufacturers, producers, and 
wholesalers. 

(3) Using boycott, threats of boycott, either 
with or without other coercive methods, to per- 
suade, induce, or compel manufacturers, - pro- 
ducers, and wholesalers to refrain from selling 
lumber and building materials to non-member 
dealers of respondent organizations or other 
purchasers, or to refrain from so selling, except 
on unfair, discriminatory, or prohibitive terms 
and conditions fixed by respondents. 

(4) Representing, directly or indirectly, to 
manufacturers, producers, and wholesalers that 
the members of the respondent organizations 
would withhold or withdraw their patronage if 
said manufacturers, producers, and wholesalers 
sold to competing dealers in lumber and build- 
ing materials, or to others whose names were 
not Jisted on the respondent’s rosters. 

(5) Fixing or establishing uniform prices at 
which members of respondent organizations 
should sell lumber or building materials in par- 
ticular trade areas. 

(6) Fixing or determining the quotas of busi- 
ness in the sale and distribution of lumber and 
building materials which manufacturers, pro- 
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of invalidity. The portion objected‘to is as 
follows: 

“It is ordered that Respondents (naming peti- 
tioners) in connection with the purchase ‘and the 
offering for sale, sale and distribution of lum- 
ber and building materials, in interstate com- 
merce do forthwith cease and desist’’ etc. 


The objection by petitioner is best shown 
by quoting from his brief, p. 49: 

“It will be observed that the language of the 
injunction is in the conjunctive—that is, that 
the petitioners are ordered to cease and desist 
‘in connection with the purchase and the offer- 
ing for sale’, etc. etc. 

Assuming that petitioners did the forbidden 
acts in connection with or in relation to the 
purchase only. Would that constitute a viola- 
tion of the order and leave them subject to a 
penalty? 

Or assume that they did not do any of the 
forbidden acts in connection with the purchase 
of lumber, but did do the forbidden acts in 
connection with the sale of lumber. Would that 
constitute a violation of the order and leave 
petitioners subject to punishment?”’ 


The Commission and this court are inter- 
ested in the substance of the order, and 
when the order is read as a complete article 
there is no question but that the acts 
prohibited are prohibited in the case of pur- 
chase and sale or the purchase or sale, sep- 
arately or together. 

It is also argued that the order prohibits 
the petitioners from imposing upon manu- 
facturers “unfair, discriminatory, or prohibi- 
tive terms and conditions”. The fact is that 
this reference to a portion of paragraph 
three of the order must be considered in 
conjunction with the whole of. said para- 
graph and the meaning is not questionable 


ducers, wholesalers, and dealer members may 
do in particular trade areas which, thereby, un- 
lawfully restricts or hinders the sale and dis- 
tribution of lumber and building materials in 
interstate commerce. 

(7) Demanding or exacting penalties or com- 
missions from manufacturers, producers, and 
wholesalers on sales of lumber and building 
materials made by said manufacturers, pro- 
ducers, and wholesalers to purchasers other 
than the members of respondent organizations. 

(8) Demanding or exacting penalties or com- 
missions from dealer members, or other dealers, 
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when it is so read. This same type of ob- 
jection made to paragraphs six and eight of 
the order wherein the word “unlawfully” is 
claimed to be equivocal is answered by the 
same reasoning, that is, that the fixing and 
determining of quotas and exacting penal- 
ties are unlawful and prohibited when affect- 
ing interstate commerce. 


[Prohibition as to “White Lists” Upheld] 


It is: stated by appellant that some of the 
acts prohibited are not unlawful and one of 
such is claimed to be the prohibited publish- 
ing of lists of members with the effect of 
indicating such concerns may be dealt with 
or that other persons should not be dealt. 
with. That this is a proper prohibition was 
settled in the case of Eastern States Lumber 
Assn U.- US. 234 U.S: 600F612-and- the 
reasons there given apply equally here. 


[Order Limited to Interstate Commerce] 


Further it is contended that the re- 
strictions of the order are restraints upon 
intrastate commerce and not limited to in- 
terstate commerce, Each of the provisions 
of the order are necessarily limited to inter- 
state commerce by the preliminary provision 
of the order which states: “in connection’ 
with the purchase and the offering for sale, 
sale, and distribution of lumber and building 
materials, in interstate commerce, do forth-: 
with cease and desist,” etc. 


[FTC Order Upheld] 


The order of the Commission is proper 
and relief under this petition is denied. 


Haney, Circuit Judge, concurs in the result. 


on sales of lumber and building materials, made 
by said dealer members or other dealers, in 
trade areas where other dealer members have 
their places of business which, thereby, unlaw- 
fully restricts or hinders the sale of lumber and 
building materials in interstate commerce, 

(9) Holding meetings to devise means for 
making effective the aforesaid programs and 
policies, or similar programs and _ policies. 

(10) Employing other cooperative or coercive 
acts and methods in promoting and carrying out 
the aforesaid programs and policies, or similar 
programs and policies. 
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[f] 56,308] George G. Neff, an individual doing business under the trade name of 
Prostex Company v. Federal Trade Commission. 


jiieadi States Circuit Court of Appeals for the Fourth Circuit. No. 4699. February 


t 
_ The testimony of six doctors who testified as expert witnesses to the effect that 
_petitioner’s medical preparation had no therapeutic value as claimed, their testimony being 
based upon chemical analysis of petitioner’s preparation rather than upon clinical tests, is 
‘held: sufficient to support an order of the Federal Trade Commission directing that petitioner 
discontinue from representing that the preparation has therapeutic value where the opposing 


evidence consisted of conflicting statements of doctors who had administered the prepara- 


tion to their patients. 


Affirming Federal Trade Commission Order No. 3291. 


; D. H. Cotten (Charles Rowan on brief) for Petitioner. Martin A. Morrison, Assistant 
Chief Counsel, Federal Trade Commission, (W. T.. Kelley, Chief Counsel; William L. ° 
Taggart and James W. Nichol, Special Attorneys, Federal.Trade Commission, on brief) 


for Respondent. 


Before PARKER, SOPER and Dosie, Circuit Judges. 


[Petition to Review FTC Order] 


Soper, C. J.: This case comes before the 
court on a petition brought under §5 (c) 
of the Federal Trade Commission Act, as 
amended by the Act of March 21, 1938, 15 
U. S. C. A. 45 (1940 Supp.), to review a 
cease and desist order of the Federal Trade 
Commission entered on July 16, 1940. 


[Facts of Case] 


_ The petitioner, whose principal office is 
located at Miami, Oklahoma, is an individual 
doing business under the trade name of the 
Prostex Company. He is engaged in selling 
and distributing in interstate commerce a 
medicinal preparation for internal use, known 
as Glantex. In an advertising campaign 
carried out by means of magazines, radio, 
circulars and form letters, the public has 
been informed that Glantex possesses re- 
markable curative properties. It has been 


represented that the product is a quick act-— 
ing remedy, which affords relief to those 
suffering from prostatitis, cystitis, urethritis, 
catarrhal conditions of the urinary tract, 
sugar diabetes, dropsy, illiocolitis, acute 
indigestion, ptomaine poisoning, gastritis, 
malaria and all forms of bowel trouble. 


[FTC Order] 


In its complaint filed January 4, 1938, the 
Commission charged that these statements 
were false and misleading, and therefore 
constituted an unfair method of competition 
within the intent of §5 of the Act. After 
a hearing, it was found by the Commission 
that Glantex was not a safe, competent, and 
reliable remedy or treatment for any of the. 
diseases set forth above, that its chemical 
composition was such that it’could not be 
expected to produce any therapeutic effect 
upon any known disease or pathological 
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condition, and that when taken internally it 
was nothing more than a laxative. There- 
fore, the petitioner was ordered to cease and 
desist from representing directly or indirectly 
that his preparation possessed any thera- 
peutic value besides its laxative qualities. 
The pétitioner now seeks to have this order 
set aside on the grounds that the findings 
of the Commission, on which its order is 
based, were not supported by substantial 
evidence as required by §5 (c) of the 
statute. 


[Evidence Before Commission] 


The findings of the Commission as to the 
value of Glantex as a remedy was founded 
upon the testimony of six doctors who 
testified as expert witnesses for the Com- 
mission. It is true that none of these wit- 
nesses had any actual experience with the 
use of Glantex, nor had they conducted any 
clinical tests to ascertain just what results 
might be expected from it. Their conclu- 
gions were based upon a chemical analysis 
of Glantex, and their general knowledge of 
medicine. They all stated that it simply 
could nat perform the cures claimed for it, 
and did not have any value as a remedy. 
Their testimony, standing alone, fully sup- 
ports the finding of the Commission. But 
the petitioner contends that this evidence is 
completely nullified by the statements of his 
experts who had treated patients with his 
product and whose testimony, taken as a 
whole, tends to justify his extravagant claims. 
He argues that where there is direct testi- 


mony based upon. actual experience, the 


opinion ‘evidence of experts based upon 
general knowledge of a subject must be 
disregarded, and. hence the finding of the 
Commission in this case cannot be deemed 
to be supported by substantial evidence and 
should be set aside. 


[Eyewitnesses and Expert Witnesses} 


In support of his position, the petitioner 
relies upon the case of Cornec v. Baltimore 
& O. R..Co., 4 Cir. 48 F. 2d 497, in which 
one of the issues of fact was whether an 
explosion had been caused by sparks emitted 
by the loading apparatus of the railroad, or 
by open kerosene lamps used by stevedores. 
Eyewitnesses attributed the explosion to the 
cause first mentioned, and the only substan- 
tial evidence to the contrary was the opinion 
of one of the experts. We said: (P. 500) 
“Direct evidence of an occurrence is, of 
course, entitled to greater weight than opinion 
evidence (Lancashire Shipping Co. v. Morse 
Dry Dock & Repair.Co. (D. C.) 43 F. 2d 
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750); and we should hesitate to base a find- 
ing upon the opinion evidence here, which 
is opposed to the overwhelming weight of 
the testimony of eyewitnesses.” 


It is apparent from this quotation that we 
did not lay down the broad rule contended 
for by the petitioner. The case is authority 
only for the proposition that the testimony 
of one expert is not entitled to as great 
weight as the testimony of a number of eye- 
witnesses, Furthermore, there is another 
and more fundamental reason why the de- 
cision in the Cornec case is not helpful. That 
was an appeal in admiralty where a pre- 
sumption of correctness attends the findings 
of fact of the trial court, but the Court of 
Appeals is nevertheless free to weigh the 
evidence and reach its own conclusions. ‘The 
Adriana, 4 Cir., 6 F. 2d 860; The Perry Setzer, 
2 Cir., 299 F. 586. The question presented 
to the court in the pending case is entirely 
different. Section 5 (c) of the Federal Trade 
Commission statute expressly provides that 
our review shall be limited to a considera- 
tion of matters of law and that “the findings 
of the Commission, if supported by evidence, 
shall be conclusive’. It is settled beyond 
controversy that under such a statute, this 
court may not pass upon the weight to be 
given to conflicting testimony. If the find- 
ings of the Commission are supported by 
substantial evidence, they are binding upon us. 


[Evidence Held Sufficient] 


The actual question now presented is 
whether the testimony of the six experts 
who testified for the Commission can be 
considered substantial evidence in view of. 
their lack of actual experience in the use of 
the petitioner’s preparation, as compared 
with the conflicting statements of doctors 
who had administered Glantex to their pa-: 
tients. We think that the evidence is sufh- 
cient to support the Commission’s finding. 
All of the experts were well qualified tc 
speak upon the subject; and their opinions, 
though based only upon their general medi- 
cal and pharmacological knowledge, consti- 
tuted substantial evidence tending to show 
that the representations of the petitioner 
were not justified, See, Justin Haynes & Co. 
v. Federal Trade Commission, 2 Cir., 105 F. 
2d 988; Dr. W..B. Caldwell, Inc. v. Federal 
Trade Commission, 7 Cir., 111 F. 2d 889. 


[Cease and Desist Order Affirmed] 


A decree affirming the order of the Com- 
mission will be signed. 
Affirmed. 


Court Decisions 
Rock, etc. v. FTC 


1087 


156,309] Monica M. Rock, Individually and as Executrix of the Estate of Dr. 
Arthur A. Rock, Deceased, as Successor to Dr. Arthur A..Rock v. Federal Trade 


Commission. 


14, 1941. 


United States Circuit Court of Appeals for the Seventh Circuit. No. 7078. February 


_ An order of the Federal Trade Commission directing the discontinuance of false and 
misleading advertising in the sale and distribution of medicinal preparations for use by 


persons afflicted with goitre, is affirmed. 


A stipulation entered into between respondent and the Federal Trade Commission 
may not be set up as a bar to proceedings subsequently commenced by the Commission 
charging respondent with improper conduct which would amount to a violation of the 


stipulation. 


Affirming Federal Trade Commission Order No. 2509. 


John F. Rosen, Chicago, Illinois, counsel for Petitioner. 
W. T. Kelley, Washington, D. C., counsel for Respondent. 
Before SPARKs and KERNER, Circuit Judges, and Briccre, District Judge. 


[Review of FTC Order] 


BriccLe, D. J.: This is a proceeding to 
review an order of the Federal Trade Com- 
mission, directing present petitioner to cease 
and desist from certain practices in connec- 
tion with the sale and distribution of certain 
medicinal preparations. The complaint was 
directed against Dr. Arthur A. Rock but 
during the pendency of the proceeding Dr. 
Rock died, and by agreement of the parties, 
‘present petitioner was substituted and it was 
agreed that the proceedings should be gov- 
erned by the same eonsiderations of law 
and fact as would have been applicable were 
the original respondent still living. 


The petitioner here was respondent in the 
hearing before the Federal Trade Commis- 
sion and in this Court the Federal Trade 
Commission is respondent. To obviate con- 
fusion, the term “respondent” when further 
used in this opinion will refer to Dr. Arthur 
A. Rock or his legal representative, and the 
Federal Trade Commission will be referred 
to as the “commission.” 


[Complaint] 


The complaint, bearing date August 8, 
1935, charges that respondent uses unfair 
methods of competition in the sale and dis- 
{tribution in interstate commerce of certain 
‘tablets and ointments for use by those afflicted 


with goitre. That respondent in advertising 
his method of treatment of goitre causes 
_ advertisements alleged to be misleading and 
false to be inserted in magazines and other 
publications and distributes form letters, a 
copyrighted book, pamphlets, etc., to the 
public, likewise alleged to be misleading and 
false. That such acts are to the injury and 
prejudice of the public as well as the com- 
petitors of respondent within the intent and 
meaning of Section 5 of the Federal Trade 
Commission Act, 15 U. S. C. A. Sec. 45. 


[Answer Setting Up Stipulation as a Bar] 


Respondent filed his answer to such com- 
plaint, alleging, among other things, that on 
September 10, 1931, he received a notice 
from the commission for a preliminary hear- 
ing for the purpose of considering whether 
a complaint should then be issued against 
him, based upon charges of false and mis- 
leading statements in his advertisements and 
literature; that he appeared by counsel before 
the commission on October 20, 1931, and 
produced the advertisements and literature 
so complained of, and after a full considera- | 
tion by the commission a stipulation, bearing 
date February 5, 1932, was entered into 
between the commission and the respondent, 


_ whereby it was agreed that such objection- 


able matter would be eliminated in the future. 
That immediately upon the entering of such 
stipulation he proceeded to carry out in good 
faith all its provisions. 

The answer further alleges that the matters 
involved in the present complaint were fully 
considered by the commission and disposed 
of by them in such stipulation and same 
should be held a bar to the present proceeding. 
Further admissions and denials in reference 
to the specific charges are made but need 
not be here detailed. 

The stipulation further provided that if 
Dr. Rock should ever resume or indulge in 
any practice violative of the provision of the 
“agreement that the stipulation might be used 
in evidence against him. The stipulation was 
offered and received in evidence at the hear- 
ing on the present complaint over objection 
of respondent. Other evidence was received 
in support of the present complaint. Re- 
spondent’s proof consisted wholly of show- 
ing what transpired at the hearing in 1931 
leading to the stipulation; he elected to rest 
his defense solely on the previous proceed- 
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.ing as a bar and introduced no evidence to 
controvert the other proof in support of the 
present complaint. 


[Findings Made by Commission] 


The commission made extensive findings 
of fact and entered the cease and desist 
order now complained of. 


[Interpretation of Complaint] 


We think a fair interpretation of the pres- 
ent complaint justifies the conclusion that 
it, in effect, charged the violation of the 
stipulation by charging that respondent was 
presently engaged in acts which, if true, 
would amount to a violation of the stipula- 
tion. Respondent erroneously assumes that 
the hearing before the commission was 
wholly based upon charges previously con- 

' sidered in 1932 at the time of the stipulation. 
An examination of the record discloses that 


while this was to a grzat extent true, yet 
there was some evide ice, urchallenged in 
the record, of a continued use by respondent 
of methods condemned by fair dealing and 
wholesome practice—methods that tended 
to mislead and deceive the public. 


[Stipulation Not a Bar] 


Whether the stipulation and order of the 
commission in 1932 could, under any cir- 
cumstances, be set up in bar as contended 
by respondent, need not be considered as 
such stipulation could not, in any event, be 
a bar to subsequent improper conduct as 
found by the commission. Such findings are 
supported by substantial evidence and are 
not here assailable. 


[Order Affirmed] 


The order of the commission: is 
: Affirmed. 


{ 56,310] The Perma-Maid Company, Inc. v. Federal Trade Commission. 

United States Circuit Court of Appeals for the Sixth Circuit. No. 8516. June 25, 1941. 
Petition to Review an Order of the Federal Trade Commission. 

An order of the Federal Trade Commission directing the petitioner, a distributor of 


stainless steel cooking utensils, to cease and desist from representing that the use of 
aluminum utensils has various harmful effects is affirmed and enforcement decreed, not- 
withstanding a showing that the practice has been discontinued by the petitioner. The 
duty of the Commission to prevent the use of unfair methods of competition is not dis- 
charged by abandoning the complaint upon a showing that.the unlawful practices have 


been discontinued, since such showing constitutes no guaranty that they will not be 


resumed. 


Affirming Federal Trade Commission order in Dkt. No. 3268. 


T. R. Iserman, New York City, with Larkin, Rathbone & Perry, New York City, 
and Maxwell & Ramsey, Cincinnati, Ohio, on the brief, Attorneys for Petitioner. 


Martin A. Morrison, Washington, D. C., with W. T. Kelley, S. Brogdyne Teu, II, 
and James W. Nichol, Washington, D. C., on the brief, Attorneys for the Federal Trade 


Commission. 


Before Hicks, ALLEN and HAmItton, Circuit Judges. 


[Nature of Proceeding] 


Hicxs, Circuit Judge: Petition by The 
Perma-Maid Company, Inc., to review an 
order of the Federal Trade Commission 
directing it to cease and desist from,— 

“1, Representing that food prepared or kept 
in aluminum utensils is detrimental to the user 
thereof; : 

2, Representing that the preparation of food 
in aluminum utensils causes the formation of 
poisons; 

3. Representing that the consumption of food 
prepared or kept in aluminum utensils will 
cause ulcers, cancers, cancerous growths and 
various other ailments, afflictions and diseases.’’ 
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The Commission seeks the enforcement of 
the order. 


[Findings of Fact] 


The order is based upon findings from 
the evidence and upon a.stipulation of the 
parties. In substance the findings are that 
petitioner, a corporation, has its principal 
place of business in Cincinnati, Ohio; that 
it is a subsidiary of the Electric Auto-Lite 
Company and the selling agent and dis- 
tributor of stainless steel cooking utensils 
manufactured by that company; that it has 
offices in various cities of the country and 
employs about three hundred salesmen who 
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work therefrom and obtain orders for the 
purchase of cooking utensils in house to 
house canvassing; that utensils so ordered 
have been delivered by petitioner from Cin- 
cinnati to the purchasers in other states; 
that petitioner for more than one year prior 
to December 13, 1937, the date of its an- 
swer to the complaint, has been thus en- 
gaged in interstate commerce; that in the 
sale of such utensils it is, and has been, 
engaged in substantial competition with 
other individuals, firms and corporations, 


who are and have been engaged in the busi- 
ness of manufacturing, selling and distrib- 
uting in interstate commerce cooking utensils 
made from steel and other metal or mate- 
rials; that petitioner’s agents and salesmen 
have exhibited samples of its products to 
prospective purchasers and for the purpose 
of inducing the purchase of its products, 
have, upon their own initiative, made false, 
misleading and unfairly disparaging state- 
ments and representations with respect to 
the danger from the use of aluminum in 
the manufacture of kitchen utensils and the 
dire effects produced by aluminum mate- 
rials upon foods prepared therein; that these 
false and misleading statements have been 
made in pamphlets, leaflets and circulars, 
and in sales talks to prospective purchasers. 
The Commission found the following to be 
typical of the various statements and rep- 
resentations made by petitioner’s salesmen 
to would-be purchasers: 


[Representations of Petitioner] 


(1) Scientific information pertaining to the 
ingestion of aiuminum compounds is now avail- 
able. With all the Governmental reports of the 
deleterious effects of this metal before us, surely 
we should heed the warnings when we consider 
the fact that many millions dollars worth of 
aluminum is used for the purpose of cooking 
and storing foods throughout the United States. 

“*(2) The metal is soft and forms various poi- 
sons with the foods with which it is in contact. 

“‘(3) There is no objection to the use of this 
metal for casket purposes or as a mordant in 
the dye which is used to color the clothing 
which covers a corpse. 

““(4) The manufacturers of dyes state in their 
literature that we should NOT do our dyeing 
in aluminum—There is a reason. 

“(5) The substance is used for tanning hides, 
wall paper sizing, etc.’ It. is the principal metal 


base used in “making bricks, sewer pipe and 
road building materials. ... 

“‘(6) Boil some of your drinking water in an 
aluminum dish for one-half hour, pour in a 
clear glass can and after cooling several hours 
note the white feathery substance in the bot- 
tom of the can. This is the poison dissolved 
from the utensil which readily combines with 
other chemicals forming aluminum compounds, 
some of these are: Aluminum acetate, chloride 
of aluminum, aluminum phosphate, aluminum 
sulphate. A host of other potent poisons are 
manufactured during the ordinary process of 


cvoking foods in aluminum dishes. These are 
formed according to the kind of food cooked 
therein. 

“(7) Did you ever find maggots in your alumi- 
num pans? Do you know that such pans may 
be full of the most deadly bacteria known to 
science ? 

“(8) Almost daily you read in the press of 
hundreds being poisoned by eating food cooked 
in aluminum. Do you know how such poison- 
ings occur? If you do not, this circular will 


-tell you. 


“(9) It has frequently happened that sauer- 
kraut has eaten holes completely through the 
aluminum kettles in which it was prepared. 

(10) Vegetables that are cooked with sada 
and salt will produce similar results. 

“(11) Corned beef corrodes most aluminum 
utensils. ae 


[Findings of Commission] 


The Commission further found that these 
statements and representations have served 
as representations that food prepared or 
kept in aluminum utensils was detrimental 
to health and caused formation of poisons 
and that the consumption of such food 
would cause ulcers, cancers, cancerous 
growths and other ailments, afflictions and 
diseases. 

It found that aluminum has for many 
years been used in the’ manufacture of cook- 
‘ing utensils and has been found to be satis- 
factory; that the consumption of food 
prepared or kept in aluminum kitchen 
utensils will not cause ulcers, cancers, can- 
cerous growths or other ailments or dis- 
eases and that the preparation of food in 
aluminum utensils does not cause the for- 
mation of poison. ; 

It further found that there are among the 
competitors of petitioner distributors of 
similar utensils made fromm aluminum, steel 
and other materials who do not falsely 
represent their products or make false and 
disparaging statements concerning the prod- 
ucts of their competitors; that the false, 
misleading and unfairly disparaging repre- 
sentations made by petitioner’s salesmen 
had the tendency to, and did, mislead and 
deceive a substantial number of persons, to 
whom they were made, into erroneously 
believing that aluminum cooking utensils 
are harmful and dangerous, thus inducing 
them to purcliase petitioner’s utensils in- 
stead of those of its competitors. 


[Statements by Agents] 


These findings based almost entirely upon 
stipulation are conclusive [Federal Trade 
Commission Act, Sec. 5] and sufficient to 
support the cease and desist order unless 
the order is completely negatived and de- 
stroyed by certain other findings upon 
which petitioner relies, i. e., the Commis- 
sion found from the stipulation that the 
false and misleading statements and rep- 
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resentations made in the pamphlets, leaflets 
and circulars heretofore referred to were 
not printed, obtained or paid for by peti- 
tioner but were obtained and paid for by 
its agents and representatives from persons 
having no connection with or interest in 
petitioner’s business. However, petitioner 
agrees that the acts of its agents were 
within the scope of their employment and 
that it must assume full responsibility 
therefor. 

The Commission further found that upon 
discovering that certain of its agents had 
made the statements and representations 
and had distributed the pamphlets and other 
literature referred to, petitioner forbade 
them to make such statements and repre- 
sentations or to distribute such literature; 
and for more than one year had on every 
occasion, where a violation of its instruc- 
tions had been called to its attention, dis- 
charged or otherwise penalized its agents 
for violating its orders. 


[Conclusion] 


These findings afford no warrant for set- 
ting aside the cease and desist order. They 
do not show that petitioner made any at- 
tempt to prevent the unlawful practices 
prior to the filing of the complaint on No- 
vember 20, 1937. They do not conclusively 
show that any effort at any time made by 


sons, 


it to prevent the practices was successful. 
Moreover, an abandonment of the prac-: 
tices, even if clearly shown, does not render 
the controversy moot. Such is the latest 
pronouncement of the Supreme Court. Fed- 
eral Trade Commission v. Goodyear Tire & 
Rubber Co., 304 U. S. 257, 260. It is the 
duty of the Commission [Sec. 5 of Federal 
Trade Commission Act] “to prevent per- 
partnerships or corporations from 
using unfair methods of competition in 
commerce and unfair or deceptive acts or 
practices in commerce.” (Italics ours.) 

This duty is not discharged by abandon- 
ing the complaint upon a showing, not 
clearly made here, that the unlawful prac- 
tices have been discontinued. Such show- 
ing constitutes no guaranty that they will 
not be resumed. See Fed. Tr. Commission v. 
Wallace, 75 Fed. (2d) 733, 738 (C. C. A. 8). 
The law prescribes one effective method, 
and one only, by which the Commission 
may discharge its duty, i. e., the issuance 
of an appropriate cease and desist order. 
The order in no wise injures petitioner and 
will be an effective aid to it in its efforts 
to put a stop to the unfair practices. 

[Order Enforced] 
The petition to review is denied and an 


appropriate decree will be entered affirming 
the order and decreeing its enforcement. 


[7 56,311] Pep Boys—Manny, Moe and Jack, Inc., Petitioner, v. Federal Trade 


Commission, Respondent. 


United States Circuit Court of Appeals, Third Circuit. 


1940. Filed June 30, 1941. 


No. 7613, October Term, © 


On petition to review and set aside an order of the Federal Trade Commission. 


The test of determining whether a person or a company may be enjoined from using 
as a trademark, a name similar to that of a corporation, long established and favorably 
known to the purchasing public, is whether the natural and probable result of the use 
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makes the average purchaser unwittingly, under ordinary conditions whi 

> , f purchase that which 
he did not intend to buy. A deliberate effort to deceive is not necessary nor must the 
Commission find actual deception or that any competitor of the user has been damaged, 
but it must find a specific and substantial public interest. 


The use of the trademark “Remington” by a company engaged in selling radios in 
competition in interstate commerce was held to be so similar to the names of other long 
established and well known corporations that the discontinuation of its use was the proper 
subject of a cease and desist order by the Commission. 


Affirming Federal Trade Commission order in Dkt. No. 3762. 


‘Edward A. Kelly, Philadelphia, Pa., for petitioners. 
Wm. T. Kelley and Martin A. Morrison, both of Washington, D. C., for respondent. 
Before Marts and Jones, Circuit Judges, and WALKER, District Judge. 


Opinion 
[Facts] 


WaLker, District Judge. The petitioner? is 
charged with unfair methods of competition 
in commerce and unfair or deceptive acts 
or practices in commerce in violation of the 
Federal Trade Commission Act.” It is a 
Pennsylvania corporation and for a number 
of years prior to the cease and desist order 
of the Federal Trade Commission,® it en- 
gaged in the sale of radios, radio tubes, other 
radio parts and automobile accessories 
through 52 stores operated by it and located 
in seven-of the states of the United States 
and in the District of Columbia. 

In the conduct of its business petitioner 
adopted certain brands for a number of its 
products and in connection therewith ob- 
tained charters of incorporation under dif- 
ferent titles, included among which was 
Windsor-Lloyd Products Inc. The Wind- 
sor-Lloyd Products Inc., was incorporated 
under the laws of the State of Delaware and 
thereafter caused to be registered in the 
United States Patent Office a certain trade 
mark, to wit, “Remington” and in its state- 
ment to the United States Patent Office it 
said that the trade mark had been adopted 
and used for radio receiving sets and radio 
tubes, electrical appliances, machines and 
supplies. Petitioner entered into contracts 
with manufacturing companies for the man- 
ufacture of radio receiving sets to be sold 
exclusively by it, and to said sets it attached 
name plates which bore the name “Rem- 
ington,” the name or part of the name of a 
number of corporations transacting and do- 
ing business in the United States which are 
and have been favorably known to the pur- 

_chasing public and which are and have been 
long established in various industries. Some 
.of these, and we need name only Remington 


1 Pep Boys—Manny, Moe and Jack, Inc., here- 
inafter referred to as Petitioner or Pep Boys, 

2 Title 15 U. S.C. A. 45. 

3 Hereinafter referred to as Commission. 

4 Title 15 U. S. C. A. 45. 

5 Title 15 U.S.C. A. 12. 


Rand, Inc., and Remington Arms, use the 
name “Remington’ as a trade name, mark 
or brand for the products manufactured and 
sold by them. 

The aforesaid radios were transported to 
the state where the shipment originated, and 
the purchasers thereof in states other than 
in the course and conduct of said business, 
petitioner was in substantial competition 
with corporations, firms and individuals en- 
gaged in the sale and transportation of 
radios in commerce among and between the 
various states of the United States and in 
the District of Columbia. 


[Commission's Findin 
g 


The Commission concluded that the said 
acts and practices of Pep Boys were to the 
prejudice and injury of the public and peti- 


tioner’s competitors and constituted unfair 


methods of competition in commerce and 


unfair or deceptive acts or practices in com- 


merce within the intent and meaning of the 
Federal Trade Commission Act. 


{Purpose of Federal Trade Commission Act 
and Judicial Interpretations Thereof | 


In 1941-the state of affairs with regard 
to the combatting of unlawful restraint of 
trade was unsatisfactory, and Congress 
yielding to continual demands offered as 
remedies the Federal Trade Commission 
Act‘ and the Clayton Act.° The procedure 
in the Federal Trade Commission Act is pre- 
scribed in the public interest as distinguished 
from provisions intended to afford remedies 
to private persons.’ As enacted, Section 5‘ 
provided: “Unfair methods of competition 
in commerce are declared unlawful.” This 
expression, new in the law, was intended to 
have a broader meaning than “unfair com- 
petition” and it was to be determined in par- 


6 Amalgamated Utility Workers, et al. v. Con- 
solidated Edison Co. of N. Y., Inc., et al., 309 
U. S. 261, 268, 60 S. Ct. 561, 565; Federal Trade 
Commission v. Klesner, 280 U. S. 19, 25, 50 S. Ct. 
103). 

7 38 Stat. 719, 15 U.S.C. A, 45. 
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ticular instances upon evidence in the light 
of particular competitive conditions and of 
what is found to be specific and substantial 
public interest. When the Supreme Court 
was required to pass thereon in Federal 
Trade Commission v. Raladam Co.,° it empha- 
sized competition and minimized public in- 
terest, by holding there must be a finding 
or evidence from which the conclusion legiti- 
mately can be drawn, that the unfair methods 
of competition substantially injure or tend 
to injure the business of a competitor or of 
competitors generally whether legitimate or 
not. It is said the decision provoked serious 
criticism in many quarters because it left 
the consumer virtually unprotected by weak- 
ening if not actually nullifying the powers 
expressly delegated to the Commission for 
the protection of the public and the con- 
sumer.” Whether or not the criticism was 
justified is now immaterial because Federal 


Trade Commission v. Royal Milling Co., et al.” - 


and Federal Trade Commnussion v. Algoma 
Lumber Co.” paved the way for Federal 
Trade Commission v. R. F. Keppel & Bros., 
Inc.,° wherein the court recognized the Com- 
mission’s jurisdiction in cases of unfair trad- 
ing regardless of whether or not it is the 
public in general or a particular class of 
competitors whose interest demands the 
suppression of the practice complained of. 
This recognition of public interest was ap- 
proved by Congress in 1938 with the enact- 
ment of the Wheeler-Lea Act,“ the pertinent 
part of which reads: “Unfair methods of 
competition in commerce, and unfair or de- 
ceptive acts or practices in commerce, are 
hereby declared unlawful.” The failure to 
mention competition in the later phrase 
shows a legislative intent to remove the 
procedural requirement set up in the Raladam 
case and the Commission can now center 
its attention on the direct protection of the 
consumer where formerly it could protect 
him only indirectly through the protection 
of the competitor.” 

The logic of the present trend of the law 
is apparent when we realize how helpless 
the Commission would be under the rule of 
the Raladam case where all the competitors 
in the industry were using the same practice 
or where the offender had a monopoly in a 
field which did not compete with any other 
field. 


[Existence of Competition] 


In this matter however, we do have com- 
petition. The record shows there are about 
50 different radio manufacturers making 
radio sets, tubes and parts; that it is a com- 
petitive industry. Therefore, when the peti- 
tioner took an extensively advertised and 
well known name and placed it upon its 
radio receiving sets, it did so because the 
name had, in its opinion, certain intangible 
qualities which would promote sales, and we 
must conclude that it was selected because 
of contemplated advantage by lessening or 
otherwise injuring the business of present or 
potential rivals. The Commission, provided 
there is a specific and substantial public 
interest, can protect competitors against 
such methods or consumers against such 
acts or practices. 


[Test for Application of Act] 


The test is whether the natural and prob- 
able result of the use by pétitioner of the 
name “Remington” makes the average pur- 
chaser unwittingly, under ordinary condi- 
tions purchase that which he did not intend 
to buy. A deliberate effort to deceive is not 
necessary nor must the Commission find 
actual deception or that any competitor of 
petitioner has been damaged,® but it must 
find a specific and substantial public inter- 
est.7 Various ways in which the public 
interest may be involved have been stated, 
namely, an unfair method employed under 
circumstances which include flagrant oppres- 
sion of the weak by the strong, or when 
the aggregate loss entailed may be so serious 
and widespread as to make the matter one 
of public consequence and no private suit 
would be brought to stop the unfair con- 
duct, since the loss to each of the individuals 
affected is too small to warrant it,” or where 
consumers or dealers prefer to purchase a 
given article because it was made by a par- 
ticular manufacturer or class of manufac- 
turers, they have a right to do so and this 
right cannot be satisfied by imposing upon 
them an exactly similar article or one equally 
as good but having a different origin.” 


[Conclusion] 


_ The result of petitioner’s act or practice 
is that purchasers of 5800 radios from 1935 


8A, L. A. Schechter Poultry Corp. et al. v. 
U.8., 295, U.S. 492,55 S.Ct. 837. 

22831. 9.0643; 101 S.C a7. 

10 Derenberg. Trade Mark Protection and Un- 
fair Trading (1936) pages 172, 173. 

11 288 U.S. 212, 53 S. Ct. 335. 

22901 U.S. 67, 54S. Ct. 315. 

18 291 U. S. 304, 54S. Ct. 423. 

14 52 Stat. 1028, 15 U.S. C. A. 45. 
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1% 39 Columbia Law Review, 262. 53 Harvard 
Law Review 836, 837. Minter v. Federal Trade 
Commission (Cir. 3), 102 Fed. (2d) 69, 70. 

1° Federal Trade Commission v. Balme, 23 Fed. 
(2d) 615 (Cir: 2); 

" Federal Trade Commission v. Royal Milling 
Cor, 288: Ur S212" 535Sv Che soar 

8 Federal Trade Commission v. Klesner, 280 
U.S: Toss0 Scher 

” Federal Trade Commission v, Royal Milling 
Co., supra. 
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to 1939 may have been deceived into pur- by the petitioner and that its interest in such 
chasing an articles which they might not protections is specific and substantial. 

have bought if correctly informed as to its. 70 

origin. We are of the opinion that the ‘pur- [Decision] 

chasing public is entitled to be protected , The Order of the Commission is affirmed. 
against the species of deception practiced A decree enforcing it will be entered. 


[56,312] Hershey Chocolate Corporation, Peter Cailler Kohler Swiss Chocolates 
Company, Inc., Lamont, Corliss & Company, Sanitary Automatic Candy Corporation, 
Berlo Vending Company and Confection Cabinet Corporation, Petitioners, v. Federal 
Trade Commission, Respondent. 


_ United States Circuit Court of Appeals, Third Circuit. No. 7103, October Term, 1940. 
Filed June 30, 1941. 


On petition for review of an order of Federal Trade Commission. 


Where two candy manufacturing companies, enjoying a greater consumer demand 
than any competing brands, entered into an agreement whereby their sales of candy 
bars suitable for the vending machine trade was limited ‘to the three largest candy machine 
vending operators and where this limitation continued after the termination of the contract 
to the exclusion of other candy vending machine operators, such practices unduly restricted 
competition, tended to create a monopoly, and were properly restrained in public interest 
by a cease and desist order, even though the practices ordered ceased were discontinued 
prior to the issuance of the complaint. 


An alleged striking from the record of a proffer of proof and an alleged restriction 
on the cross-examination of certain witnesses furnish no basis on appeal for a claim that 
restrained parties were deprived of a full and fair hearing where the restrained parties 
failed to apply to the court for leave to adduce such evidence in accordance with Sec. 5(c) 
of the Federal Trade Commission Act. 


Affirming Federal Trade Commission Order Dkt. No. 3134. 


Sol A. Rosenblatt, New York City, M. Robert Sturman, Chicago, IIl., James W. 
Reynolds, Harrisburg, Pa., Grosvenor Calkins, Boston, Mass., and Bernard Segal, Phila- 
delphia, Pa., for petitioners. 


John Darsey, Washington, D. C., for respondent. 
Before MArtIs, CLARK and Goopricu, Circuit Judges. 


Opinion which succeeded it was a practice which un- 
C h dan’e Finds duly restricted competition and tended to 
[Commission's Findings] create a monopoly. It therefore ordered 


CrarK, Circuit Judge. The Federal Trade the aay cuerclers Ration samp the sales 
Commission finds that two of the peti- agent of one, and the three vending machine 
tioners, Hershey Chocolate Corp., and companies, to cease and desist the continu- 
Peter Cailler Kohler Swiss Chocolate Co. ance of the unfair methods of competition 
are manufacturers of chocolate bars which implicit in the agreement and understanding. 
enjoy a greater consumer demand than any ey’ : : 
competing brands. - By contract the peti- [Petitioners Contentions] 
tioners’ sale of these bars in a size suitable The six companies at whom the order was 
for the vending machine trade was re- directed? have raised numerous objections 
stricted to the three largest operators of 4 the findings and order. These objec- 
vending machines, Sanitary Automatic tions seems to us to go to the weight of 
Candy Corp., Berlo Vending Co. aplgton: the evidence and to the inferences to be 

fection Cabinet Corp, 4 Nis pauieEoD ae . drawn therefrom. The petitioners have, in 
Siacae Wun Clae. Cleaersst= FOUN fonCOn fact, worked at cross purposes. Hershey 
tinue even after the expiration of the con- : : 1 
tract. Its effect is held to unfairly injure contends that its practices are not harmfu 
; L 3 : 

the competitors of the three chosen vending because “there were thirty or forty other 
machine operators and to deprive the public 1 Hershey Chocolate Corp., Peter Cailler Koh- 
to some extent of their most popular choco- jer Swiss Chocolate Co., Lamont, Corliss & Co., 
late bars. The Commission further finds Sanitary Automatic Candy Corp., Berlo Vending 
that the agreement and understanding Co., and Confection Cabinet Cerp. 
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companies in the United States similarly 
engaged with ‘Hershey’ and ‘Kohler’ in the 
manufacture of chocolate candy products 
and many made solid chocolate bars suitable 
for vending machine use,” whereas Kohler, 
refutes this and objects to a lack of proof 
of substantial competition, claiming that 
Lamont and Hershey have but one com- 
petitor in this field. 


[Monopolistic Tendency of Contract] 


The findings are conclusive upon us if 
supported by evidence.*? This evidence dis- 
closes that the limitation and selection of 
retail outlets was brought about by an agree- 
ment between Lamont and the three vend- 
ing machine operators. This agreement 
provided that the sale of Kohler chocolate 
bars for use in vending machines be re- 
stricted to the three largest operators of 
those machines. The nineteen other vend- 
ing machine companies which formerly pur- 
chased Kohler products were notified that 
the manufacture of vending machine bars 
was discontinued. To keep the trade of the 
three largest vendors, Hershey was forced 
into a similar arrangement. Even after the 
terminationsof the exclusive distributor con- 
tracts neither Hershey nor Lamont, with a 
single exception, offered to sell to any other 
vending machine company a solid chocolate 
bar equal in size and weight to and at a 
price as low as the size, weight and price 
of the items sold to the three largest op- 
erators. This was clearly a cutting off of 
a competitor’s source. This was unfair 
competition even under the National Indus- 
trial Recovery Act Codes.* The analogous 
situation of boycotts by wholesalers of cer- 
tain retailers who violate trade provisions 
have been held unfair competition* A 
scheme like the one before us is unlawful 


2F. T. C. v. Curtis Publishing Co., 260 U. S. 
568; F. T. OC. v. Algoma Lumber Co., 291 U. S. 
67; F. T. C. v. Standard Education Society, 302 
U. S. 112; Minter v. F. T. C., 102 F. (2d) 69. 
See Danieis, Judicial Review of The Fact Find- 
ings of The Federal Trade Commission, 14 
Washington Law Review 37; Conclusiveness of 
Findings of Fact By Federal Commission, 5 
University of Chicago Law Review 495; Han- 
kin, Conclusiveness of The Federal Trade Com- 
mission’s Findings of Fact, 23 Michigan Law 
Review 233; Morrison, Judicial Review of Find- 
ings of Fact Found by The Federal Trade 
Commission, 4 Tulane Law Review 638. 

3F. T. C. v. Wallace, 75 F. (2d) 733; noted in 
Trade-Regulation—Unfair Trade Practices— 
Boycott of Sellers to ‘‘Irregular’’ Dealers— 
Conflict of Cease and Desist Order With Code, 
35 Columbia Law Review 465. 

4 Fashion Originators’ Guild of America v. 
F. T. C., — U. S. —, filed March 3, 1941; noted 
in Trade Regulation—Boycott By Business 
Group Held Illegal Per Se, 41 Columbia Law 
Review 941; see Trade Regulation—Federal 
Trade Commission Act—Unfair Methods of Com- 
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where it: tends unduly to hinder competi- 
tors or create a monopoly: 

“The dogma has been that the Commission is 
not a censor of business morals, but that the 
practice must be characterized by deception, bad 
faith, fraud or oppression, or must be against 
public policy because of its dangerous tendency 
to hinder competition unduly or to create 
monopoly.”’ 

Unfair Competition—Unfair Methods of Com- 
petition Within the Federal Trade Commission 
Act, 82 University of Pennsylvania Law Review 
664, 665.5 


[Additional Arguments of Petitioners] 


The petitioners make three additional ar- 
guments. They assert that the proceeding 
is not in the public interest, that they were 
deprived of a full and fair hearing, and that 
the Board’s jurisdiction had ended. As au- 
thority for their first point, they cite F. T. C. 
v. Klesner§ This case holds that the Com- 
mission has no jurisdiction where the public 
interest is not specific and substantial,’ But 
the decision merely makes the point that the 
Commission cannot decide private quarrels 
between competitors. There can be no 
question about public interest where there is 
a clear tendency to monopoly. The making 
available to all competitors of commodities 
essential to open competition in the industry 
and thereby insuring a free and unob- 
structed flow of such commodities from the 
manufacturer to the consumer is certainly 
in the public interest. Under the exclusive 
distributor arrangements competitors of the 
three largest vending machine operators had 
difficulty in conducting their business be- 
cause of their inability to obtain Hershey 
and Kohler products -at profitable prices. 
Their customers desiring to purchase 
Hershey and Kohler products have been de- 
prived of an opportunity to do so. 


petition—Boycott By Manufacturers’ Trade 
Association to Suppress Style Piracy, 8 George 
Washington Law Review 1122; Handler, Unfair 
arg sie Py 21 Iowa Law Review 175, 202 
et seq. . 


SF. T. C. v. Raladam, 283 U. S. 643; F. T. C. 
v. Paramount Famous Lasky Corp., 57 F. (2d) 
152; Decision criticized in Trade-Marks—Trade 
Names and Unfair Competition—Unfair Prac- 
tices, 1 George Washington Law Review 136; 
see Handler, Unfair Competition, 21 Iowa Law 
Review 175, 251; Henderson, The Federal Trade 
Commission 245-326. 


¢280 U. S. 19. 


™The commentators have not agreed with the 
rationale of this decision. See Public Interest 
As A Jurisdictional Requirement Under Section 
5 of the Federal Trade Commission Act, 43 
Harvard Law Review 285; Trade Regulation— 
Degree of Public Interest Required to Vest Fed- 
eral Trade Commission With Jurisdiction In 
Cases of Trade Name Simulation, 30 Columbia 
Law Review 270. 
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An alleged striking from the record of a 
proffer of proof and an alleged restriction 
on the cross-examination of certain wit- 
nesses are the bases for the claim that the 
petitioners were deprived of a full and fair 
hearing. Even if these contentions had 
merit, they cannot now be raised since the 
petitioners have failed to avail themselves 
of the remedy provided by Section 5 (c) 
of the Federal Trade Commission Act? 

Finally the petitioners contend that the 
order is invalid in that the practices ordered 
ceased were discontinued shortly before the 
complaint was issued, and in that the order 
refers to unfair practices in connection with 
several confectionery items whereas the 
complaint was limited to one item. The 
‘Commission would have no power at all if 
it lost jurisdiction every time a competitor 
halted an unfair practice just as the Com- 
mission was about to act. The practice may 


have been discontinued but without the 
Commission’s order it could be immediately 
resumed.” Likewise the Commission’s 
power would be limited indeed if it were 
restricted to enjoining unfair acts of com- 
petitors only as evidenced in the past. To 
be of any value the order must proscribe 
the method of unfair competition as well as 
the specific acts by which it has been man- 
ifested. In no other way could the Com- 
mission fulfill its remedial function.” The 
order is binding upon all petitioners, even 
Kohler whose participation in the arrange- 
ment occurred through Lamont, its exclu- 
sive selling agent. 


[Ruling] 


The order of the Federal Trade Commis- 
sion is affirmed. A decree enforcing it will 
be entered. 


{¥ 56,313} Benjamin Jaffe, Individually and Trading as National Premium Company 
and King Sales Company v. Federal Trade Commission. 


United States Circuit Court of Appeals, Seventh Circuit. 


and Session, 1941. November 14, 1941. 


No. 7510. , October Term 


On petition for review of an order of Federal Trade Commission. 
The affirmance of an order of the Federal Trade Commission prohibiting a corporation 


from the use of lottery methods in the distribution of merchandise is not res judicata 
in a proceeding to test the validity of a similar order directed against the president of the 
same corporation, trading individually and under another name. However, the order is 


affirmed on the authority of the reasoning and conclusions in the prior case. 


Affirming Federal Trade Commission Order Dkt. No. 3662. 
Benjamin F. Morrison, Chicago, IIl., for Petitioner. 
Wm. T. Kelley, Martin A. Morrison, Dorris C. Daniel, and James W. Nichol, Wash- 


ington, D. C., for Respondent. 


Before Evans and Major, Circuit Judges, and Linpiey, District Judge. 


815 U. S. C. $45 (ec); California Lumber- 
ae Council v. F. T. C., 115 F. (2d) 178; see 
Consolidated Edison Co. v. N. L. R. B., 305 U.S. 
197. 
9 Sears Roebuck ¢ Co. v. F. T. C., 258 Fed. 
307; Fox Film Corp. v. F. T. C., 296 Fed. 353; 
Fairyfoot Products Co. v. F. T. C., 80 F. (2d) 


684; Dr. W. B. Caldwell, Inc. v. F. T. Oil 
F, (2d) 899. 

x0 Western Meat Co. v. F. T. C., 4 F. (2d) 223, 
224. The statute is not limited to the prevention 
of specified acts, but is aimed at prohibiting 
‘“ynfair methods of competition’, 15 U. S. C. A. 
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[Nature of Proceeding] 


Major, Circuit Judge: This is a petition 
to review an order of the Federal Trade 
Commission, entered September 5, 1940, 
under the authority of Section 5 of the 
Federat Trade Commission Act (15 U. S. 
C. A., Sec. 45). Petitioner was engaged 
in the sale of a variety of merchandise to 
customers located in a great number of 
states. The plan of disposal contemplated 
that it would be done by petitioner’s cus- 
tomers in accordance with the plan sub- 
mitted and provided by petitioner. Such 
plan included, among other things, push 
or punch cards. That petitioner’s plan for 
the disposal of its merchandise involved a 
game of chance oy lottery was found by 
the Commission and is not disputed. 


[Contention of Respondent] 


Respondent asserts that every issue pre- 
sented in the instant case was decided by 
this court in Chicago Silk Co. v. F. T. C., 
90 F. (2d) 689. Petitioner argues that this 
case is not res judicata of the case now be- 
fore us. That, however, is not the ques- 


tion. The fact is that in the Chicago Silk 
Company case the order was directed against 
a corporation of which the petitioner ‘in 
the instant case was president. Petitioner 
fails to point out any distinction between 
this case and that one except to argue that 
there must be a difference, or there would 
have been no occasion for respondent ini- 
tiating the instant proceeding. What pur- 
pose respondent had in instituting the 
present action, when it had an order in the 
other case directed against the corporation 
and its officers, including the instant peti- 
tioner as president, is of no concern. 


[Conclusion] 


We are satisfied that every question raised 
by the petitioner in the instant case essential 
to the validity of the Commission’s order 
was decided in the former case. Under 
such circumstances, a discussion of the 
points argued by petitioner would serve no 
useful purpose. The Commission’s order in 
the instant case is affirmed, not because the 
former case is res judicata, but because the 
reasoning employed and conclusions reached 
are applicable and controlling here. 


[156,314] Joe B. Hill and C. O. McAfee, Individually and as Co-partners, Trading 
as McAfee Candy Company and Liberty Candy Company v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Fifth Circuit. 


1941, 


No. 9849. December 23, 


On petition to review order of Federal Trade Commission. 
An order of the Federal Trade Commission prohibiting the selling of assortments: of 


candy so packed and assembled as to involve the use of games of chance, gift enterprises or 
lottery schemes, when sold and distributed to consumers, is valid though entered without 
hearing or evidence when the respondents in their answer admitted all of the material 
allegations of fact set forth in the complaint and waived all intervening procedure and 
further hearing as to said facts. 
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The inclusion in the order of sales to the public, of which no mention was made in 
the complaint, is proper since the complaint was aimed at preventing the sale and distri- 
bution of candy to the public by lottery or chance. 


Affirming order of the Federal Trade Commission in Docket No. 4114. 
W. A. Bootle, Macon, Ga., Attorney for Petitioners, 


W. Re Kelley, Chief Counsel, Federal Trade Commission; Joseph J. Smith, Jr., and 
Martin A. Morrison, Assistant Chief Counsels; Lunsford P. Allen, Jr., and James W. 
Nichol, Special Attorneys; all of Washington, D. C., Attorneys for the Commission. 


Before Foster, HUTCHESON and Homes Circuit Judges. 


[Nature of Proceeding] 


HurtcuHeson, Circuit Judge: Petitioners are 
engaged in the manufacture of candy and 
its sale and distribution to wholesale deal- 
ers, jobbers, and retail dealers in various 
parts of the United States, in competition 
with other individuals, partnerships and cor- 
porations, engaged in the candy business. 
This petition to set aside as invalid, a cease 
and desist order of the commission,’ or in 
the alternative, to modify it, presents three 
grounds for doing so. The ground for 
setting it aside as invalid is that it was en- 
tered, not after a hearing and on evidence, 
but upon the complaint and answer. The 
modifications sought are, (1) to strike from 
it, as not within the scope of the complaint 
or the findings, Paragraph 4 thereof, and (2) 
to strike the words “or may be made” from 
Paragraph 1, because susceptible of the 
construction that petitioners could be held 
accountable for acts done by others with 
which they had nothing to do. (Italics sup- 
plied.) 

[Gist of Complaint] 


The complaint in a careful and detailed 
way, sets out the facts as to the com- 
plained of activities of the petitioners and 
charges that they constitute unfair methods 
of competition in commerce, and unfair and 
deceptive acts and practices in commerce, 
within the prohibitions of the Federal Trade 
Commission Act.? The gist of the wrong- 
ful practices complained of, is the selling to 
wholesale dealers, jobbers, and retail dealers, 
of assortments of candy so packed and as- 
sembled as to involve the use of games of 


1‘*(1) Supplying to or placing in the hands 
of others, candy or any other merchandise, so 
packed or assembled that sales of such candy 
or other merchandise to the public are to be 
“made, or may be made, by means of a game 
of chance, gift enterprise or lottery scheme; 

““(2) Supplying to or placing in the hands of 
others, candy or any other merchandise, to- 
gether with punch boards, push or pull cards, 
or other lottery devices which said punch 
boards, push or pull cards or other lottery de- 
vices are to be used, or may be used, in selling 
or distributing such candy or other merchandise 
to the public; 


a 


chance, gift enterprises or lottery schemes, 
when sold and distributed to the consumers 
thereof. 

[Hearing] 


A hearing was fixed for May 31, 1940, a 
notice was given containing, among other 
things, an excerpt from the rules of practice 
of the commission. “If respondent desires 
to waive hearing on the allegations of fact 
set forth in the complaint and not to contest 
the facts, the answer may consist of a 
statement that respondent admits all the ma- 
terial allegations of fact charged in the com- 
plaint to be true. Respondent by such 
answer shall be deemed to have waived a 
hearing on the allegations of fact set forth 
in said complaint and to have authorized the 
Commission, without further evidence, or 
other intervening procedure, to find such 
facts to be true, and if in the judgment of- 
the Commission such facts admitted con- 
stitute a violation of law or laws as charged 
in the complaint, to make and serve findings 
as to the facts and an order to cease and 
desist from such violations.” : 


[Admissions of the Answer] 


The matter was set for the taking of tes- 
timony, but before any testimony was taken 
petitioners filed answer. “Come now the re- 
spondents, Joe B. Hill and €. O. McAfee, 
individually and trading as McAfee Candy 
Company and Liberty Candy Company, and 
answering the complaint in this proceeding 
state that they admit all of the material 
allegations of fact set forth in said com- 
plaint and waive all intervening procedure 


‘«(3) Supplying to or placing in the hands of 
others, punch boards, push or pull cards or 
other lottery devicés either with assortments 
of candy or other merchandise or separately, 
which said punch boards, push or pull cards 
or other lottery devices are to be used, or may 
be used, in selling or distributing such candy 
or other merchandise to the public; 

““(4) Selling or otherwise disposing of any 
merchandise by means of a game of chance, gift 
enterprise or lottery scheme.” 

215 U.S.C. A. Sec. 45. 
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and further hearing as to said facts.” 
Thereafter, in faithful accord with the alle- 
gations of the complaint, the commission 
made the findings and issued the order com- 
plained of. Here, pointing out that they are 
based upon the admissions of the answer, 
the commission insists that there is no merit 
in the attack on them or on the order as 
a.whole. It insists too that the attempt to 
modify the order is no better based, for 
operating not by way of penalty for past per- 
formance, but prospectively. Standard Con- 
tainer Manufacturers’ Assn. v. Federal Trade 
Commission, 119 F. (2d) 262, Clause 4 is 
reasonably within the scope of the com- 
plaint and findings, and the words “or may 
be made” as used in Clause 1; are not rea- 
sonably subject to the construction peti- 
tioners would place on them. 


[Effect of Admissions] 


We agree with the commission. The sta- 
tute gives it express authority “to make 
rules and regulations for the purpose of 
carrying out the provisions of the Act.” 
These rules have the force and effect of law. 
National Candy Company v. Federal Commis- 
ston, 104 F. (2d) 1003; Hughes v. Federal 
Trade Commission, 62 F. (2d) 362. . They 
were faithfully followed and complied: with 
here. But these rules aside, it is fund- 
amental that judicial admissions are proof 
possessing the highest possible probative 
value. Indeed, facts judicially admitted are 
facts established not only beyond the need 
of evidence to prove them, but beyond the 
power of evidence to controvert them. A 
fact admitted by answer is no longer a fact 
in issue. Considered as a whole then, the 
order stands as valid beyond dispute. 


[Scope of Order] 


The attack upon Clause 4 as prohibiting 
petitioners from doing that which they are 
not even charged with, and the effort to 
excise from Clause 1, the words, “or may 
be made”, are not, we think, any better 
based. While the complaint does allege 
that petitioners are manufacturers of and 
sell assortments of candy to wholesale deal- 
ers, jobbers, and retail dealers, and there 
is no allegation that they sell to the public, 
the complained of paragraph of the order is 


315—U. S. C. A., Section 46(g). 

4 National Candy Company v. Federal Trade 
Commission, 104 F. (2d) 1003; Ostler Candy 
Company v, Federal Trade Commission, 106 F. 
(2d) 262. 
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yet within the scope of the complaint, which 
was aimed at preventing the sale and distri- 
bution of candy to the public by lottery or 
chance. It was entirely competent for the 
commission to embrace in its cease and de- 
sist order, a complete prohibition against 
doing the thing complained of, the use of 
gambling devices in selling candy, whether 
at wholesale or at retail, and no abuse of 
discretion, or injury to petitioners can be 
found in the complained of paragraph. Fed-. 
eral Trade Commission v. Wallace, 75 F. (2d) 
733; Federal Trade Commission v. Algoma 
Lumber Co., 291 U. S. 67; Hershey Chocolate 
Corp. v. Federal Trade Commission, 121 F. 
(2d) 968; Local 167 v. United States, 291 
U. S. 293: Standard Container Manufacturers 
Assn. v. Federal Trade Commission, 119 F. 
(2d) 262; N. L. R. B. v. Express Publishing 
Go3»312 Ui S2:426: 


[Liability for Practices of Others] 


Finally, we think the complaint of the use 
in Paragraph 1 of, and the effort to strike 
from it, the words “or may be made”, is 
without substance, because based upon an 
apprehension having no sound basis. In the 
first place, as we have pointed out, the pro- 
hibitions are prospective, not retrospective, 
and they may be made effective only in a 
proceeding to punish their violation. In any 
such proceeding it would be unreasonable 
to hold as petitioners claim might be held, 
that the words used would make petitioners 
liable for schemes or practices of persons 
to whom they sold with which petitioners 
had nothing to do. It is our view that those 
decisions which declare that the order is not 
subject to the construction which petitioners 
fear,‘ are more soundly based than those on 
which petitioners rely. These latter, we 
think, as a result of yielding to an unfounded 
apprehension, have the effect of leaving a 
loophole for evasion which is certainly 
closed and no more than closed, by the use 
of the words in controversy. For we think 
they must be construed as intending to pro- 
hibit and as prohibiting only those practices 
which petitioners have in some way, made 
themselves a party to, in some way assisted 
in carrying out. We find no error in the 
judgment. It is affirmed. 


Affirmed. 


5 Federal Trade Commission v. Charles N. 
Miller, 97 F. (2d) 563; Helen Ardelle v. Federal 
Trade Commission, 101 F. (2d) 718; Sweets 
Company of America v, Federal Trade Com- 
mission, 109 F. (2d) 296. 
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[ 56,315] 
v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Seventh Circuit. 


28, 1942. 


David Kritzik, individually and trading as General Merchandise: Company, 


No. 7679. January 


Petition for Review of Order of the Federal Trade Commission. 


An order of the Federal Trade Commission 


rohibiting the sale and distribution of 


merchandise by means of devices which involve the use of lottery schemes is valid not- 
withstanding the petitioner’s contention that the Commission’s findings were not supported 
by the record, where the petitioner’s answer admitted being engaged in competition in 
interstate commerce and using lottery schemes for disposing of merchandise. 


_ 


Affirming order of the Federal Trade Commission in Docket No. 3780. 
Maurice Weinstein, Attorney for Petitioner. 


W. T. Kelley, Attorney for Respondent. 


Before Evans, Major and KERNeR, Circuit Judges. 


[Nature of Proceeding] 


Kerner, Circuit Judge: Petitioner asks us 
to review and set aside a cease and desist 
order of the Federal Trade Commission on 
the ground that there is no competent evi- 
dence to support the findings of the Com- 
mission. 


[Basis for Order] 


The order was based upon a complaint 
issued by the Commission alleging in sub- 
stance that petitioner is engaged in the sale 
and distribution of blankets, radios, ciga- 
rettes, candy, and other articles of merchan- 
dise in commerce between and among the 
various states of the Union in competition 
with other individuals. partnerships and cor- 
porations engaged in the sale and distribu- 
tion of similar merchandise; that in the sale 
and distribution of his merchandise peti- 
tioner furnishes devices (described in the 
complaint) which involve the operation of 
games of chance, gift enterprises or lottery 
schemes, by which the merchandise is sold 
and distributed to the consumers; the deal- 
ers or purchasers to whom petitioner fur- 
nishes the devices use them in selling and 
distributing his merchandise for the purpose 
of conducting lotteries in connection with 
the disposition of the merchandise, which 
has the tendency of inducing purchasers to 
purchase petitioner’s merchandise in prefer- 
ence to that offered for sale and sold by 
petitioner’s competitors; that the use of such 
methods is a practice contrary to the estab- 
lished public policy of the Federal Govern- 


ment and in violation of the criminal laws, 
and has a tendency to, and does, unfairly 
divert trade to petitioner from his competi- 
tors who do not use such methods; and that 
such methods are to the prejudice of the 
public and of petitioner’s competitors and 
constitute unfair methods of competition in 
commerce within the intent and meaning of 
§5 of the Federal Trade Commission Act, 
Lop Sa Cs Ac 845. 

Petitioner answered the complaint and 
after the matter involved in this appeal had . 
been heard, upon the complaint and answer, 
the testimony of witnesses and supporting 
documentary evidence, the Commission made 
findings as to the facts and ‘issued the order * 
now being reviewed. 


‘ [Contention of Petitioner] 


Petitioner contends that the record fails 
to support the Commission’s findings that 
petitioner’s method of selling punch boards 
together with merchandise affects competi- 
tion, affects interstate commerce, constitutes 
an unfair method, and is contrary to public 
policy. 

By the Federal Trade Commission Act, 
15 U. S. C. A. § 46g, the Commission is 
empowered to make rules and regulations 
for the purpose of carrying out the provi- 
sions of the Act. These rules have the 
force and effect of law. National Candy Co. 
v. Federal Trade Commission, 104 F. (2) $99 
and Hill v. Federal Trade Commission, de- 
cided December 23, 1941, 124 F. (2) 104 
(C. C. A. 5th). The Commission’s findings 


1(1) Supplying to or placing in the hands 
of others any merchandise together with. punch 
boards, push or pull cards or other lottery de- 
vices, which said punch boards, push or pull 
cards or other lottery devices are to be used, 
or may be used, in selling or distributing such 
merchandise to the public; 

(2) Supplying to or placing in the hands of 
others, punch boards, push or pull cards, or 


other lottery devices, either with assortments 
of merchandise or separately, which said punch 
boards, push or pull cards, or other lottery 
devices, are to be used, or may be used, in 
selling or distributing such merchandise to the 
public; 

(3) Selling or otherwise disposing of any mer- 
chandise by means of a game of chance, gift 
enterprise or lottery scheme. 
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of fact cover every fact alleged in the com- 
plaint and are within the issues tendered. 
Under the Commission’s Rules of Practice, 
where an alleged fact is left without denial, 
any issue with respect to such allegation 
is foreclosed by the pleadings. National 
Candy Company case, supra, 1003. A fact 
admitted by answer is no longer a fact in 
issue. Hill case, supra. 


[Admissions of Petitioner] 


A reading of petitioner’s answer discloses 
that he admits he sold his merchandise, in 
competition with others engaged in selling 
like merchandise in interstate commerce, 
that in the sale and distribution thereof he 
furnishes devices involving the use of games 
and lottery schemes, and that his purchasers 
use the devices for the purpose of conduct- 
ing lotteries in disposing of his merchandise. 
The statute condemns any method of com- 
petition in interstate commerce which is 


contrary to public policy. Ostler Candy Co. 
v. Federal Trade Commission, 105 F. (2) 952, 
963. The use of a sales method which in- 
volves an element of chance is contrary to 
public policy, Federal Trade Commission v. 
Keppel & Bro., 291 U. S. 304, 3153, and such 
method is an injury to the public, National 
Candy Company, supra, 1005, and injures com- 
petitors, Federal Trade Commission v. Win- 
sted Hosiery Co., 2.8 U. S. 483, 494 and 
International Art Co. v. Federal Trade Com- 
mission, 109 F. (2) 393, 397. 

Petitioner also complains of the use of 
the words “or may be used” in Paragraphs 
1 and 2 of the order. A like complaint was 
made in the National Candy and Hill cases, 
supra, but was rejected. We think the con- 
clusions reached in those cases were right. 


[Conclusion] 


The petition to set aside the order is de- 
nied and the order of the Federal Trade 
Commission is affirmed. 


[| 56,316] Douglas Candy Company, a Corporation v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Eighth Circuit. 


ber Term, 1941. February 9, 1942. 


No, 12,044. Novem- 


On petition to review and set aside an order of the Federal Trade Commission. 


An order of the Federal Trade Commission directing a candy manufacturer to cease 
and desist using lottery methods in the sale and distribution of its products was broad 
enough to include a prohibition against lottery devices from which the manufacturer had 
removed its name. Such an order was within the power of the Commission to issue and 
will not be disturbed by the reviewing court on a contention that the removal of the 


manufacturer’s name eliminated the element of unfair competition. 

Affirming order of the Federal Trade Commission in Dkt. No. 3817. 

Messrs. Landis & Landis submitted brief for petitioner. 

Mr. Joseph J. Smith, Jr., Assistant Chief Counsel, Federal Trade Commission (Mr. 
W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. Martin A. Morrison, 


Assistant Chief Counsel, and Mr, William L. Pencke and Mr, James W. Nichol, Special 
Attorneys, were with him on the brief) for respondent. 


Before GARDNER, SANBORN and WooproucH, Circuit Judges. 


WooproucH, Circuit Judge, delivered the 
opinion of the Court. 


[Nature of Proceeding] 


Douglas Candy Company petitions for re- 
view of a cease and desist order issued 
against it by the Federal Trade Commission 
in accordance with findings and conclusions 
entered after full hearing on the complaint, 
answer, evidence and briefs. 


[Commission’s Findings of Fact and 
Conclusion] 


The findings and conclusions, in which the 
Candy Company is designated respondent, 
were as follows: 


Respondent is a corporation organized and 
doing business under the laws of the State of 
Missouri, and having its principal place of busi- 
ness.in the city of St. Joseph, in said State. 
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Respondent, for some time last past, has been, 
and now is, engaged in the manufacture ang sale 
of candy, and its distribution to wholesale and 
retail dealers, and jobbers. and causes its said 
product, when sold, to be shipped from its prin- 
cipal place of business to purchasers thereof lo- 
cated in various states of the United States. 

Respondent, in the conduct of its business as 
set forth in Paragraph Two hereof, has been, 
and now is, in competition with other corpora- 
tions and with individuals and partnerships en- 
gaged in the sale and distribution of candy in 
commerce between and among various states of 
the United States. 

Respondent, in the sale and distribution of its 
merchandise as described in Paragraph Two 
hereof, has furnished and furnishes to the pur- 
chasers thereof various devices and plans of mer- 
chandising same which invoive the operation of 
games of chance, gift enterprises, or lottery 
schemes, by means of which said merchandise is 
sold and distributed to the ultimate consumer 
wholly by lot or chance. Typical of the methods 
used by the respondent are the following: 
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(a) One of respondent's assortments consists 
of a number of candy bars, together with a de- 
vice commonly called a ‘‘push card"’. This push 
card bears the caption: 


5¢ WINNER BAR ASSORTMENT 5¢ 
(No Blanks) 


Number 100 receives 5 Dougias Bars. 

Number 50 receives 3 Douglas Bars. 

Nos, 5-15-25-35-45-55-65-75-85 receive 2 Douglas 
Bars. 

All Other Numbers receive 1 Dougias Bar. 


Below this heading are ranged one hundred par- 
tially perforated discs, for which-pushes are sold 
at five cents each; over each disc appears a 
feminine name and concealed beneath the disc 
is a number which is not disclosed until the disc 
is pushed out; the number revealed entitles the 
purchaser of the push to the amount of candy 
indicated in the above-described caption. 


(b) Another of respondent’s combinations con- 
sists of a number of candy bars, together with 
a device commonly calied a ‘‘punch board"’, 
which bears the following caption: 


PLAY BALL 
ALL PLAYS — RECEIVE DOUGLAS 

BARS ONLY 
PIOMOCTMUNMMCCEIVES oo ics Seri ce es ae 5 Bars 
Three Base Hit receives.............. 5 Bars 
Two Base Hit recelves...............- 4 Bars 
One Base Hit receives................ 2 Bars 
Stolen Base*receives .2 2.0.00. 0..05...-- 2 Bars 
All Other Plays receive............ 3.00 Bar- 


(with illustrations of two bali players and the 
additionai words): 
SACECTRUISE rte sn ee oe tines = Make a Hit 


Below this caption are ranged three hundred 
covered tubes, concealed within each of which is 
a slip of paper bearing certain printed words or 
phrases which are not disclosed until] the cover 
is punched and the slip is withdrawn; these 
punches are sold at five cents each and each pur- 
chaser is entitied to one bar of candy, but the 
purchaser who punches out a slip containing 
words or phrases which correspond with one of 
the five specifically named awards appearing in 
the caption receives the number of bars there 
indicated, without additional cost. 


(c) Another of respondent’s combinations con- 
sists of a number of candy bars, together with 
a punch board bearing the following caption: 


BASKET BALL 


- Play 5¢ Play 
Tip-Off Goal receives.............-... 6 Bars 
Set Play Goal receives................ 3 Bars 
Rebound Goal receives .............-. 2 Bars 
S'de Court Goal receives............4 2 Bars 
Long Shot Goal receives. ...........-. 2 Bars 
Free Throw Goal receives....... ioe 2 Bars 
All Other Plays receive .............. 1 Bar 


—o—Make a Goal—o— 


Under this caption are ranged three hundred 
covered tubes, concealed within each of which 
is a slip of paper bearing certain printed words 
or phrases which are not disclosed unti] the 
cover is punched and the slip is withdrawn. 
Each of these punches is sold for five cents, and 
each purchaser is entitled to one bar of candy, 
but the purchaser punching out a slip contain- 


ing words or phrases which corresponds with 
one of the six specifically named awards appear- 
ing in the caption receives the number of bars 
there indicated, without additional cost. 

Respondent’s salesman has urged the use of 
respondent's ‘‘boards’’ because they assist in 
the sale of the candy. The use of said boards 
does, in fact, promote such sales. 

Respondent, by its sales methods hereinbefore 
described, places in the hands of others various 
devices to be used in the distribution of its 
merchandise by means of a game of chance, gift 
enterprise or lottery scheme, and by the use of 
such devices said merchandise is distributed to 
the ultimate consumer wholly by lot or chance, 
and respondent’s said sales methods are con- 
trary to the established public policy of the 
Government of the United States, 

During all of the time herein mentioned, re- 
spondent has been in competition with other 
manufacturers and distributors of candy who 
are engaged in commerce between and among 
various states of the United States, and who are 
unwilling to use, and do not use, in the dis- 
tribution of their merchandise, any method in- 
volving a game of chance, gift enterprise or 
lottery scheme; and as a result of respondent’s 
said methods, trade has been unfairly diverted 
from such competitors to the respondent, 


CONCLUSION 


The aforesaid acts and practices of the re- 
spondent are all to the prejudice and injury of 
the public and of respondent's competitors, and 
constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and prac- 
tices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


[Commission’s Order] 


_ The cease and desist order complained of 
is as follows: 


It Is Ordered that the respondent, Douglas 
Candy Co., its officers, representatives, - agents, 
and employees, directly or through any corpo- 
rate or other device, in connection with the 
offering for sale, saie and distribution of candy 
or any other merchandise in coinmerce as ‘‘com- 
merce’’ is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Selling or distributing candy or any other 
merchandise so packed or assembled that sales 
of such candy or other merchandise to the public 
are to be made or may be made by means of a 
game of chance, gift enterprise or lottery 
scheme; 

2. Supplying to or placing in the hands of 
others push or pull cards, punch boards or other 
lottery devices either with assortments of candy 
or other merchandise or separately, which said 
push or pull cards, punch boards or other lottery 
devices are to be used or may be used in seil- 
ing or distributing said candy or other merchan- 
dise to the public; 

3. Selling or otherwise disposing of any mer- 
chandise by means of a game of chance, gift 
enterprise or lottery scheme. 

It Is Further Ordered that the respondent 
shall, within sixty (60) days after service upon 
it of this order, file with the Commission a re- 
port in writing setting forth in detail the man- 
ner and form in which it has complied with this 


order. 
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[ Petitioner's Contention] 


The candy company, petitioner herein, 
does not seriously (or at least persuasively) 
contend that the findings of the Commission 
are not sustained by the evidence and its 
admission, or that the cease and desist order 
issued against it is not “drawn to conform 
to the language approved by the courts”. It 
says that it frankly admitted in its answer 
that it had formerly used such boards as 
were shown in evidence and the record 
shows that it offered no evidence that it 
had ever discontinued such use. Neither 
did it specify in its very extended answer 
any particular date when it claims to have 
decided to, or when it claims that it did, 
discontinue to use the devices particularly 
described in the complaint as those which 
petitioner “has been or is using in the sale 
and distribution of candy by lot or chance”. 
But the gist of the contention in this court 
is that the petitioner became apprised by 
holdings of the Commission and the courts 
on cases appealed “that the use of punch- 
boards generally, where they were a part 
of a scheme to sell the concern’s own candy, 


would be held to be unfair trade practice”, © 


and that it had accordingly adopted a new 
punch board method, free from offense 
against the Act, which it had described 
in its answer. The gist of the distinction 
between the devices particularly described 
in the complaint against the candy company 
and those which the company described with 
great elaboration in its answer is that the 
former carried legends and directions to the 
effect that the candy on which the chance 
to win was given was Douglas candy, 
whereas the new devices were entirely blank 
as to the make of the candy and the name 
Douglas nowhere appeared thereon. Peti- 
tioner complains here that the Commission 
did not make specific findings in respect 
to the new method and did not prohibit the 
new method with particularity in the cease 
and desist order. It is argued that the com- 
plaint and findings “refer only to the old 
type of punchboard” and petitioner says it 
might conclude on advice of counsel that 
the cease and desist order was intended to 
“refer only to the same type of board” 
which it had previously used, but the peti- 
tioner would incur “hazard of being prose- 
cuted”. It urges that legal technicalities 
be overlooked and that this court pass upon 
the “new type of punchboard which in no 
way refers to the Douglas Candy Company 
by name,” and hold it to be beyond the 
power of the Commission to prohibit. 


[New Tvpe of Device Embraced 
by Commission’s Order] 


There is no merit in the contention that 
the Commission did not pass upon and in- 
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dicate the intent of its order with respect 
to petitioner’s alleged “new type of device” 
used for selling its candy. The complaint 
charged that the accused “distributes and 
has distributed various push cards and 
punch boards-for use in the sale and dis- 
tribution of its candy to the consuming pub- 
lic by means of a game of chance, gift 
enterprise or lottery scheme” and it was 
expressly asserted that the particular 
descriptions given in the complaint did not 
include all of the details. In the light of 
petitioner’s answer, setting up an alleged 
new method, the Commission received in 
evidence on the hearing Exhibit 6, a punch 
board or push board for selling candy bars 
which exemplifies all -petitioner’s claimed 
novelty of method. The device earries no 


reference to Douglas Candy Company or its . 


product and refers only to “bars” to be 
given in-amounts. dependent upon chance. 
The Commission described the device ex- 
emplified by Exhibit 6 and its use by the 
company with particularity in its findings, 
and found such use. to be typical of the 
company’s method. Manifestly, therefore, 
the cease and desist order forbids it. 


[Unfair Competition Not Cured by Omission 
of Name on Lottery Devices] 


As to petitioner’s argument that its use 
of the devices which do not bear its name 
ought not to be prohibited as unfair com- 
petition. Conceding as it must, in the light 
of Federal Trade Commission v. Keppel & 
Bros., 291 U. S. 304, that the advantages it 
took of the element of chance by use of 
its old boards resulted in unfair competi- 
tion: within section 5 of the Federal Trade 
Commission Act, 15 U. S. C. A. 45, when 
its devices carried its name and specified 
its candies, petitioner argues that a different 
result should follow on the omission of its 
name from the devices. It is pointed out 
that the retailer is now left entirely free 
to make his “pay-off” to the players in any 
make of candy, so that whatever advantage 
there may be in stimulating sales may now 
inure to all candy bar producers alike. The 
argument is elaborated not without ingenuity 
and if it could be believed that the petitioner 
is distributing its devices for the common 
stimulation of the candy bar trade in gen- 
eral, with no special advantage to itself, 
it might well follow that nothing but the 
gambling laws could be invoked against it. 
But it was in evidence that salesmen from 
the company called on retail dealers when 
soliciting orders for Douglas candy and 
urged them to use the punch boards to 
augment their sales. Bearing in mind that 
competing companies refrain entirely from 
making any use of methods involving a 
game of chance, or lottery scheme, or any 
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method contrary to public policy, we cannot 
doubt that the real intent and the inevitable 
effect of petitioner’s method and practices 
is to connect up its customers to some 
extent at least with its methods. There 
was Satisfactory proof that even under the 
system of petitioner where its devices were 
plainly marked “Douglas bars only”, its 
“dealers could and sometimes did pay off in 
candy bars of other makes. Liberality 
astonishing to conventional traders often 
marks the operations of games of chance. 
But the retailer who has his price and profit 
set up adjusted to make his money out of 
the Douglas candy sold by use of the 
Douglas devices could pretty safely be relied 
on, by and large and in the main, to pass 
‘out the candy that comes with the device, 
and there is no doubt that the petitioner 


carries on its business in that. reasonable 
expectation, The essence of all of peti- 
tionet’s unfair methods of competition by 


‘its use of gambling devices for selling its 


make of candy was sufficiently alleged in 
the complaint and established by the admis- 
sions and evidence. The Commission 
properly embraced them all in its cease 
and desist order. Hill, et al. v. Federal Trade 
Commission, No. 9849, 5 Cir., decided De- 
cember 23, 1941, 124 F. 2d 104; see National 
Candy Co. v. Federal Trade Commission, 7 
Cir., 104 F. 2d 999; Ostler Candy Co..v. Fed- 
eral Trade Commission, 10 Cir., 106 F. 2d 
962; Federal Trade Commission v. Martoccio 
Co., 8 Cir., 87 F. 2d 561; Arkansas Wholesale 
Grocers’ Assoc., v. Federal Trade Commis- 
sion, 8 Cir., 18 F. 2d 866, 871. 


The order is affirmed. 


[56,317] Haskelite Manufacturing Corporation v. Federal Trade Commission, 


United States Circuit Court of Appeals for the Seventh Circuit. 
Term, 1941, April Session, 1942. May 7, 1942. 


No. 7832. October 


On petition to review an order of the Federal Trade Commission. 


A provision in an order of the Federal Trade Commission prohibiting a manufacturer 
from selling or distributing trays having surfaces of paper which simulates wood, without 
clearly disclosing by means of legends imprinted on such trays or upon the individual 
cartons in which said trays are packed and sold at retail to the ultimate consumer, that 
such surfaces are made of paper, prescribed a reasonable requirement for.the manufacturer 
to meet in the interest of fair dealing, and properly served as a guarantee against the 
recurrence of the manufacturer’s unfair and deceptive practices of the past. 


Affirming an order of the Federal Trade Commission in Dkt. No. 4442. 

John Harrington, Chicago, IIl., for petitioner. 

W. T. Kelley and Joseph J. Smith, Jr., both of Washington, D, C., for respondent. 
Before Evans, KErNeEr, and Minton, Circuit Judges. 


[Nature of Proceeding} 


Minton, Circuit Judge: This petition 
seeks to review a paragraph of a cease and 
desist order entered by the respondent Com- 
mission against the petitioner. 


[Complaint and Order of Commission] 


The petitioner is engaged in the manufac- 
ture and sale to dealers of a line of buffet 
or lap trays. Some of the trays are made 
of wood and some are made with a hard- 
wood core and surfaced with a processed 
paper to simulate walnut and Mexican ca- 
pomo wood. It was charged in the com- 
plaint that the petitioner had advertised its 


synthetic product as manufactured of hard- 
wood and of hardwood surface, whereas in 
truth and in fact the surface was made of 
processed, lithographed paper, so as to sim- 
ulate walnut and Mexican capomo; that 
such practices were unfair and deceptive 
within the meaning of Section 5(a) of the 
Federal Trade Commission Act. (15 U. S. 
C. A. 45(a).) After a hearing, an order was 
issued against petitioner, directing that it 
cease and desist from: 

(1) Representing that trays made in part of 
paper are made entirely of wood; 7 

(2) Using the words ‘‘wood,"’ ‘‘hardwood,’’ 
“walnut,’’ or ‘‘capomo,’’ or any other word de- 
scriptive of wood, to designate or describe trays 
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having paper surfaces, unless there appear in 
immediate connection or conjunction with such 
words other words clearly indicating that- the 
surfaces of such trays are made of paper; 

(3) Selling or distributing trays having sur- 
faces of paper which simulates wood, without 
clearly disclosing by means of legends imprinted 
upon such trays or upon the individual cartons 
in which said trays are packed and sold at 
retail to the ultimate consumer, that such sur- 
faces are made of paper. 


(Manufacturer’s Objection to Order] 


The petitioner objected to paragraph 3 of 
the order, contending that it goes beyond 
the practices complained of by the Com- 
mission and testified to by the witnesses, 
and that it has no relation to advertising or 
representation. In this we think the peti- 
tioner is mistaken. 


[Gravamen of Complaint} 


The gravamen of the complaint is the un- 
fair and deceptive acts and practices with 
regard to the marketing of the trays. as all 
wood structures when the surface was pa- 
per. The petitioner has been found guilty 
of such practices, as evidenced by the first 
two paragraphs of the order, against which 
the petitioner makes no complaint. -It has 
therefore been found guilty of the deceptive 
practices and acts alleged in the complaint. 


[Authority of Commission to Prescribe 
Reasonable Requirement Against 
Unfair Dealing] 


It was the duty of the petitioner to deal 
fairly, and it had been dealing unfairly. 
Under such circumstances, we think the 
Commission had authority to prescribe rea- 
sonable requirements for the petitioner to 
meet in the interest of fair dealing, which 
requirements would act as guarantees against 
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a recurrence of the past unfair and decep- 
tive acts. National Labor Relations Board v. 
Express Publishing Co., 312 U. S. 426, 61 
S.Ct +693, 85... Ed. 930; -Localy 167.2: 
United States, 291 U. S. 293, 54 S. Ct. 396, 
78 L. Ed. 804; Hill v. Federal Trade Com- 
mission, 124 F. 2d 104; Hershey Chocolate 
Corporation v. Federal Tradé Commission, 
121 F. 2d 968. 

The requirernents of paragraph 3 were 
calculated to aid in dispelling for the future 
the unfair and deceptive practices of the 
past, and place no unfair burden upon the 
petitioner ; and they are well within the power 
of the respondent Commission. 


[Capability of Trays to Deceive Buying 
Public] 


The process used by the petitioner to simu- 
late woods does great credit to the ingenuity 
of the petitioner, and is so skillfully carried 
out that the physical exhibits shown us in 
court were distinguishable from the real 
wooden trays only after the most careful 
scrutiny. The trays themselves were the 
best evidence of the possibility of confusion. 
Without some warning, the trays of them- 
selves are almost certain to deceive the buy- 
ing public. The Commission had a right 
to consider this fact, so forcefully apparent 
upon an examination of the physical exhib- 
its. We think this is all paragraph three of 
the Commission’s order attempts to meet. 


[Ruling] 


The petition to review is denied. The 
Commission is entitled to the enforcement 
ofits order. It is directed to present a 
proposed order of enforcement to this court, 
a copy of which shall be given to opposing 
counsel at least seventy-two hours before 
presentation to this court. 


Philip Harry Koolish and Sara Allen Koolish, Individually and Trading 


as Standard Distributing Company v. Federal Trade Commission, 


United States Circuit Court of Appeals for the S th Ciseds 
Term, 1941, April Session, 1942. fan 9; 1942, e Seventh Circuit. 
July 16, 1942. 


Petition for review of an order of the Federal Trade Commission, 


An order of the Federal Trade Commission prohibiting res ondents fro 
to or placing in the hands of purchasers push or pull cae in SAP oe 
of their merchandise was within the authority of the Commission to issue, notwithstanding 
the respondents had no control of the mode of distribution after the goods left their 
hands and their customers received exactly what they ordered. 


An order of the Federal Trade Commission prohibiting the distributi 

I f J i e distribut 
methods in conjunction with the sale of merchandise will be affirmed viene i" cts 
ported by findings, based on substantial evidence, that the practices involved were con- 


trary to th bli i i Rea venet 
Ha pee sila c policy of the United States and that substantial injury had been done 


t. No. 7814. October 
129 Fed. (2d) 64. Rehearing denied 
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To sustain an order of the Federal Trade Commission based in part on a finding of 
substantial injury to competition, it is not necessary to show that losses to any particular 
trader arose from the unfair practices charged against the respondents since one of the 
objects of the Act creating the Federal Trade Commission is to prevent potential injury 
by stopping unfair methods of competition in-their incipiency. 


Affirming order of the Federal Trade Commission in Dkt. 4135, 
Edmund D. Adcock, Irvin H. Fatchild and Louis Cohen, a!! of Chicago, Ill., for 


petitioners. 


W. T. Kelley, Martin A. Morrison, James W. Nichol and D. C. Daniel, for respondents. 
Before SPARKS, KERNER and Minton, Circuit Judges. 


[Nature of Proceeding] 


Sparks, Circuit Judge: We are asked to 
review and set aside an order of the Federal 
Trade Commission relating to the use of 
push cards and pull cards in the distribution 
of merchandise. Petitioners vigorously deny 
the right of the Commission to enter the 
order for the reason that, they assert, no 
element of chance enters into the sale of 
merchandise by themselves, and there is no 
showing of injury to competition, essential 
to the jurisdiction of the Commission. 


[ Petitioners’ Contentions] 


The plan of operation here used differs 
from the one studied by us in Chicago Silk 
Co. v. F. T. C., 90 F. 2d 689, in that whereas 
in that case, the money for the purchase of 
the goods was transmitted after collection 
by the push card method, here, petitioners 
sell their merchandise to their customers who 
have réceived the push or pull cards which 
they may or may not use for its final dis- 
tribution. In other words, petitioners con- 
tend in effect that they are insulated against 
the charge of using the cards in their dis- 
tribution of goods by the fact that there is 
no lottery or chance in their sale of the 
goods; that their customers receive exactly 
what is described in their order; and peti- 
tioners have no control of the mode. of dis- 
tribution after the goods leave their hands. 
They deny injury to competition, asserting 
that “distribution is not a commercial dis- 
tribution over retail counters where it might 
compete with other sales but. is a private 
distribution among the purchaser’s friends, 
relatives, fellow employees, fellow lodge or 
club members and the like and the customet 
is not under any commitment with the ship- 
per so to distribute the merchandise.” 


[Commission’s Findings] 

The Commission found, and we find evi- 
dence in the record to support its finding, 
that petitioners supplied to and placed in 
the hands of others, means of conducting 
lotteries in the sale of merchandise, and 
that the use of the plan of sale and dis- 
tribution was a practice contrary to the 


established public policy of the United 
States; that in the sale and distribution of 
their various articles of merchandise peti- 
tioners were in competition with many other 
persons, firms and corporations who sell 
and distribute like merchandise; that many 
persons are attracted by the sales plan and 
the element of chance involved therein and 
are thereby induced to buy and sell peti- 
tioners’ merchandise in preference to mer- 
chandise offered for sale by competitors 
who do not use the same or equivalent 
methods; and that the -use of the ‘method 
has a tendency and. capacity.to, and does 
unfairly divert to petitioners from their said 
competitors substantial trade in commerce 
among the various states, and as a result, 


substantial injury has been done to com- 
petition. 


The Supreme Court has recently ruled 
that 


It is not necessary that the evidence show 


. specifically that losses to any particular trader 


or traders arise from Raladam’s (the alleged 
unfair competitor) success in capturing part of 
the market. One of the objects of the Act creat- 
ing the Federal Trade Commission was to pre- 
vent potential injury by stopping unfair methods 
of competition in their incipiency. 

F. T. C. v, Raladam Co., April 27, 1942. In 
view of that ruling, and the rulings of this 
court in Chicago Silk Co., supra, certiorari 
denied, 302 U. S. 753; Kritsik v. F. T. C., 125 
F. 2d 351; and Bazelon, et al. v. F. T. C., 
# 7698, decided by this court January 13, 
1942, without opinion, we are convinced 
that the cease and desist order of the 
Federal Trade Commission was within its 
authority to issue, and that no good purpose 
would be served by further discussion by 
us of the methods here employed by peti- 
tioners or the Commission’s motives in 
taking the action here complained of, which 
questions petitioners seek to raise. 


‘The order of the Federal Trade Com- 
mission is afhrmed, and petitioners are 
hereby ordered to comply with it. 
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[7 56,319] John J. Fulton Company v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Ninth Circuit. No. 9870. July 21, 1942. 
Upon petition to review an order of the Federal Trade Commission. 


Expert witnesses, otherwise properly qualified by their general medical and pharma- 
cological knowledge to testify, were not incompetent to express an opinion that a medical 
preparation was devoid of therapeutic value in the treatment of diabetes merely because 
they had never prescribed the preparation nor observed its effect in concrete cases. 


Findings of the Federal Trade Commission based on the testimony of experts in the 
general field were sufficient to support the issuance of an order directing a drug manufac- 


turer to 


desist frdm advertising, in the medical journals and in circulars distributed to 


the medical profession, that its product was a competent and effective treatment for 


diabetes. 


Affirming order of the Federal Trade Commission in Dkt. 3819. 


Zach Lamar Cobb, Los Angeles, Calif., for petitioner. 


-W. T. Kelley, Chief Counsel, Joseph J. Smith, Jr., Assistant Chief Counsel, William 
L. Pencke, Donovan R. Divet, James W. Nichol and R. R. Maclver, Special Attorneys, all 


of Washington, D. C., for respondent. 


Before MATHEWS, STEPHENS and HEAty, Circuit Judges. 


HEALy, Circuit Judge: In a proceeding be-- 


fore the Federal Trade Commission, here 
under review, petitioner was ordered to de- 
sist from advertising its product, Uvursin, as 
an effective treatment for diabetes. 


[Typical Representations] 


Petitioner advertised the preparation in 
medical journals and in circulars distributed 
to the profession. Typical representations 
determined by the Commission to be false 
were that Uvursin “is a mild and innocuous 
oral treatment for diabetes mellitus”; that it 
is an efficacious treatment; that diabetic 
gangrene “yields to Uvursin”; and that the 
product “is being recognized as the pre- 
ferred treatment in diabetes mellitus.” In 
conjunction with the drug a rigid diet was 
recommended. 


[Findings of Commission] 


Diabetes results from a decrease in the in- 
ternal secretion of the pancreas, manifesting 
itself by an abnormal elevation of the blood 
sugar and also by the appearance of sugar 
in the urine. The modern and accepted way 
of controlling the disease is by diet and the 
hypodermic. injection of insulin adjusted to 
meet the needs of each patient. The Com- 
mission found that petitioner’s preparation 
is largely a compound of herbs long enjoy- 
ing a reputation, particularly in folklore 
medicine, for the treatment of urinary con- 
ditions. Some of the herbs were anciently 
prescribed for use in the form of tea for the 
alleviation of bladder and kidney diseases. 
In diabetic cases the effect of these drugs is 
illusory. By increasing the flow of the urine 
they dilute its sugar content, while the actual 
condition of the patient remains as before. 
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Uvursin, without diet, was found to be de- 
void of therapeutic value in the treatment of 
the malady. 


[Findings Supported by Expert Testimony] 


The findings have support in the testi- 
mony of expert witnesses called by the Com- 
mission. But the petitioner argues that since 
none of the experts had prescribed Uvursin 
or observed its effects in concrete cases their 
testimony was incompetent ‘and inadmissi- 
ble. We think otherwise. The witnesses 
were shown to possess wide knowledge in 
the field under inquiry. There is no good 
reason to suppose them incompetent to ex- 
press an opinion as to the lack of therapeutic 
value of petitioner’s preparation merely be- 
cause they had had no personal experience 
with it in the treatment of the disease. Their 
general ‘medical and pharmacological knowl- 
edge qualified them to testify. Justin Haynes 

Co. v. Federal Trade Commission, 2 Cir., 
105 F. 2d 988, 989,-cert. den., 308 U. S. 616; 
Neff v. Federal Trade Commission, 4 Cir., 117 
F. 2d 495, 496-497; Goodwin v. United States, 
6 Cir., 2 F. 24.200, 201; Dr. W. B. Caldwell 
In- v, Federal Trade Commission, 7 Cir., 111 
F. ..“ 889, 891. Several medical witnesses 
called by petitioner testified to the efficacy 
of Uvursin in particular cases in their own 
practice; but since none of them was shown 
to have administered the drug under proper 
scientific controls, the Commission was of 
the belief that their evidence had little proba- 
tive value as compared to expert testimony 
based on general knowledge. It was 
thought—and there is much evidence to jus- 
tify the finding—that in diabetic cases there 
may be spontaneous or temporary remis- 
sions, depending in part on the character of 
the diet. The Commission was clearly en-- 
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titled to accept the testimony of experts in 
the general field. Justin Haynes & Co. v. 
Federal Trade Commission, supra; cf. Alberty 
v. Federal Trade Commission, 9 Cir., 118 F. 
2d 669, 670, cert. den., 314 U_S. 630. 


Prior to the hearing a witness for the 
Commission had obtained Uvursin in the 
thought of making a controlled test on dia- 
betic patients in the Los Angeles County 
Hospital, but after consultation with a col- 
league he abandoned the idea because of his 
fear that the preparation might contain syn- 
thalin, which is a liver poison; and the wit- 
ness was reluctant to expose his patients to 
the risk. The witness testified that some 
oral patent nostrums for the control of dia- 
betes have contained the substance, although 
it was not mentioned in the advertising mat- 
ter, and that it is very difficult to show the 
presence of synthalin by chemical methods. 
Petitioner intimates that the decision ad- 


verse to the making of the experiment was 
in some way induced or inspired by the 
Commission, but there is nothing whatever 
in the record to support the argument. It 
goes without saying that the petitioner was 
itself at liberty to have clinical tests of this 
character conducted and to present the re- 
sults to the Commission if it saw fit. 


[Commission's Order Not Against Public 
Interest] 


It is urged that the Commission’s order 
tends to promote monopoly and is against 
the public interest; :and that “medicine 
which can bring bona fide relief to the af- 
flicted” ought to be encouraged rather than 
the reverse. But a study of the record dis- 
sipates any feeling of apprehension that the 
public will suffer injury from the action 
taken here. 


- A firmed. 


[7 56,320] Albert Lane v. Federal ‘Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


August 20, 1942. 


No. 9845. 


Petition to Review an Order of the Federal Trade Commission. 
An order of the Federal Trade Commission, prohibiting respondent from representing 


that his publication is compiled by any bureau engaged in research for the benefit of con- 
sumers, misrepresenting the issuance dates of the publication, representing that his business 
is national in scope, representing that he has any connection with the Mellon Institute of 
Industrial Research or Massachusetts Institute of Technology, representing that respond- 
ent is qualified to determine the value of merchandise or services, and threatening to list 
unfavorably goods of manufacturers or distributors who refuse to contribute to the publica- 
tion, is affirmed. 


When respondent falsely represented publications purporting to give appraisals of 
merchandise and services, an order of the Commission prohibiting such representations in 
connection with “any” book purporting to give such appraisals is held not to be too broad. 
The Court stated: “The record does not show that petitioner has ever sold or distributed 
any publication as to which these representations could be truthfully made. We are not 
required to assume that he will do so hereafter or to modify the order in accordance with 


that assumption.” 


Affirming Federal Trade Commission Order Dkt. 3718. 
Before GARRECHT, MATHEWS and STEPHENS, Circuit Judges. 
Robert H. Hosick of Los Angeles, Cal. 


For respondent: W. T. Kelley, Chief Counsel; Joseph J. Smith, Jr., Asst. Chief 
ronbenecci Biciey G. Cohn, James W. Nichol and J. B. Truly, Special Attorneys; all of 


Washington, D. C. 


For petitioner: 


[Review of FTC Order] 
MATHEWS, Circuit Judge: Here for re- 
view is an order of the Federal Trade Com- 
mission “that [petitioner], trading or doing 
business as Consumers Bureau of Standards 
or Consumers Bureau, or under any other 


name, his representatives, agents and em- 
ployees, directly or through any corporate 
or other device, in connection with the offer- 
ing for sale, sale, or distribution in com- 
merce, as ‘commerce’ is defined in the Federal 
Trade Commission Act [15 Us.S. G A. 
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§§ 41-58], of any book, magazine, periodical, 
circular letter, or any other printed or writ- 
ten matter which gives or purports to give 
appraisals or classifications of merchandise, 
goods, or services, do forthwith’ cease and 
desist, directly or by implication, from: 

“(1) Representing in any manner, or using 
any trade or other name which imports or im- 
plies, that such publication is compiled, issued, 
sold, or offered for sale by or under the direc- 
tion of any bureau, institute, or organization 
engaged in research work for the benefit of 
consumers, or devoted to aiding consumers in, 
making wise or economical purchases, or which 
by means of any scientific or adequate tests 
of any nature designates the comparative con- 
sumer value of any merchandise, goods, or 
services; 

“(2) Representing that any such publication 
is or will be issued. printed. or distributed at 
any stated time or time other than those at 
which it is actually issued, printed, or distrib- 
uted; 

““(3) Representing that [petitioner’s] business 
is operated on a non-profit basis: 

““(4) Representing: that [petitioner's] business 
is national in scope, or representing in any man- 
ner that such business is greater in size or scope 
than is the fact; 

““(5) Representing that [petitioner] is, or rep- 
resents, any consumers’ research group or move- 
ment; 

“(6) Representing that [petitioner] has any 
arrangement with the Mellon Institute of Ii- 
dustrial Research, Massachusetts Institute of 
Technology, or any similar organizations or in- 
stitutions, for the submission thereto for deter- 
mination of any questions concerning the value 
or comparative value of merchandise, goods, or 
services; 

“(7) Representing that [petitioner] personally 
is qualified by any special training, education, 
or experience to determine, or has any em- 
ployees, staff, equipment, or facilities for deter- 
mining, by any scientific method or adequate 
investigation or tests, the value or comparative 
value of any merchandise, goods, or services; 

“(8) Threatening, inferring, or implying to 
any manufacturer or distributor of merchandise, 
goods, or services that a refusal to buy copies 
of or contribute financially to such publication 
or directly to indirectly to [petitioner], will or 
may result in unfavorable, disparaging or de- 
rogatory listing of, or reference to, such manu- 
facturer or distributor or his merchandise, 
goods, or services in or in connection with said 
publication.”’ 


[Errors in Findings] 


Thirty-eight points are urged by petitioner. 
Twenty-nine (points 6, 9-34, 36 and 37) are 
that the Commission erred in its findings. 
These points have no merit. The findings 
are supported by evidence and hence are 
conclusive. Federal Trade Commission Act, 


§5(c), 15U. S; CoAr§-45(e): 


[Non-Profit Trust] 


There remain for consideration points 1-5, 
7, 8, 35 and 38. Point 1 is that “The Com- 
mission had no jurisdiction over this case for 
the reason that the Consumers Bureau of 
Standards organization was a non-profit trust.” 
This was not a proceeding against “the Con- 
sumers Bureau of Standards organization.” 
It was a proceeding against petitioner. The 
Commission found: 

“ Petitioner] is an individual who, under the 
trade names of Consumers Bureau of Standards 
and Consumers Bureau, has been, and is, en- 
gaged in the business of selling and distribut- 
ing in commerce between and among the various 
States of the United States and in the District 
of Columbia certain publications, purporting to 
list and grade consumers’ merchandise, goods, 
and services sold and distributed throughout 
the United States. * * * There was, and is, no 
such organization as Consumers Bureau of 
Standards or Consumers Bureau. As _ herein- 
above stated, these are merely trade names 
under which [petitioner] conducted his said 
business.”’ 


These findings are supported by evidence 
and hence are conclusive. ~The Commission 
did not attempt in this case to exercise juris- 
diction over any trust—“non-profit” or other- 
wise. We therefore have no occasion to 
decide whether or not “non-profit” trusts are 
subject to its jurisdiction. 


[Proof of Competition Prior to 
Wheeler-Lea Amendment] 


Point 2 is that, “As to acts committed be- 
fore the Wheeler-Léa Amendment,’ the Fed- 
eral Trade Commission has ‘no jurisdiction 
where there is no competition.” This proposi- 
tion has no relevancy here; for petitioner 
had competitors and used unfair methods of 
competition in commerce both before and 
after the so-called Wheeler-Lea Amendment. 


SE eee 


1Section 4 of the Act, 15 U. S.C. A. § 44, 
defines ‘‘commerce’’ as ‘‘commerce among the 
several States or with foreign nations, or in any 
Territory of the United States or in the Dis- 
trict of Columbia, or between any such Ter- 
ritory and another. or between any such 
Territory and any State or foreign nation, or 
between the District of Columbia and any State 
or Territory or foreign nation.’’ 

? Meaning, evidently, § 3 of the Wheeler-Lea 
Act of March 21, 1938, c. 49, 52 Stat. 111, 
amending § 5(a) of the Federal Trade Commis- 


156,320 . 


sion Act, 15 U. S. C. A. 445(a). Before the 
amendment, § 5(a) empowered and directed the 
Commission to prevent persons, partnerships 
and corporations ‘‘from using unfair methods 
of competition in commerce.’ 38 Stat. 719. As 
amended, § 5(a) empowers and directs the Com- 
mission to prevent persons, partnerships and 
corporations ‘‘from using unfair methods of 
competition in commerce and unfair or decep- 
tive acts or practices in commerce.’’ 52 Stat. 
Lid: 


: 
: 
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[Proof of Unfair or Deceptive Acts 
or Practices] 

Point 3 is that “There is no evidence of 
unfair or deceptive acts or practices occurring 
subsequent to March 21, 1938.” Actually, 
the record is replete with such evidence. 


[Privilege of Cross-Examination] 

Point 4 is that “The Commission erred ‘in 
denying fairness of hearing required by due 
process of law.” Specifically, petitioner 
claims that the hearing was unfair in that 
he was not permitted to cross-examine 
William P. Collis and Ralph B. Sharbrough. 
Collis and Sharbrough were witnesses both 
for the Commission and for petitioner. Collis 
testified as a witness for the Commission on 
June 14, 1939, October. 13, 1939, and March 
7, 1940, and as a witness for petitioner on 
December 4, 1939. Petitioner examined Col- 
lis on December 4, 1939, and was given full 
opportunity to cross-examine him on March 
7, 1940, but refused to do so. Sharbrough 
testified as a witness for the Commission on 
June 14, 1939, Octoher 13, 1939, and March 
6, 1940, and as a witness for petitioner on 
December 5, 1939. Petitioner examined 
Sharbrough on December 5, 1939, and cross- 
examined him on March 6, 1940. The claim 
that petitioner was denied a fair hearing is 
baseless and unwarranted. 


[Admission of Evidence] 

Points 5, 7 and 8 are that the Commis- 
sion’s trial examiner erred in admitting evi- 
dence. Point 7 relates to oral testimony, 
points 5 and 8 to documentary evidence, 
namely, the Commission’s exhibits 2, 6, 8, 9, 
16, 19, 21, 22, 24, 25, 31-34, 42 and 43. The 
testimony and all the exhibits except exhibit 9 
were received without objection. Petitioner’s 
objection to. exhibit 9 was, “I object on the 
grounds we are exempt under § 4 of the Act” 
—meaning, obviously, that petitioner was ex- 
empt from the provisions of the Federal 
Trade Commission Act. There was and is 
no such exemption. The objection was 
properly overruled. 


[Representation That Respondent Was 
Non-Profit] 

Point 35 is that “The order is excessive 
where it covers matters not included in the 
findings.” Specifically, petitioner complains 
of that part of the order which requires 
him to cease and desist from representing 
that his business is operated on a non-profit 
basis. Petitioner’s brief states that “The 
Commission did not make any finding as to 
representations of being non-profit. The 
statement is untrue. The Commission found 
that petitioner made the following repre- 
sentation: 


“Consumers Bureau of Standards is a national 
non-profit consumers’ research and educational 
organization which investigates, tests and re- 
ports on goods and services for the benefit of 
the ultimate consumer.” 

Since, as the Commission found, “Con- 
sumers Bureau of Standards” was merely. 
a name under which petitioner conducted 
his business, the Commission’s finding that 
petitioner made the above quoted represen- 
tation was, in effect, a finding that petitioner 
represented that his business was operated 
on a non-profit basis. 

_ All representations and threats mentioned 
in the order were found by the Commission 
to have been made by petitioner, directly or 
by implication, in the course and conduct 
of his aforesaid business. The Commission 


further found that the representations were 


false and deceptive; that petitioner’s com- 
petitors were injured by the representations 
and by the threats; and that the represen- 
tations and threats constituted unfair methods 
of competition in commerce and unfair and 
deceptive acts and practices in commerce. 
Thus the order is, in all respects, supported 
by the findings. he 


[Order Does Not Prohibit Lawful Business] 


Point 38 is that the order is “so drastic 
in its provisions that it prohibits petitioner 
from doing any business at all.” The order 
does not prohibit petitioner from doing any 
lawful business in any lawful manner. It 
merely requires him to cease and desist 
from using unfair methods of competition in 
commerce and unfair and deceptive acts and 
practices in commerce. Specifically, it re- 


’ quires him to cease and desist from, directly 


or by implication, making the representa- 
tions and threats mentioned in the order— 

“in connection with the offering for sale, sale, 
or distribution in commerce * * * of any book, 
magazine, periodical, circular letter, or any 
other- printed or written matter which gives or 
purports to give appraisals or classifications of 
merchandise, goods, or services.’’ (Italics sup- 
plied). 


Petitioner contends that the word “any” 
in the above quoted phrase makes the order 
too broad. We do not think so. The rep- 
resentations mentioned in the order were 
false and deceptive when made in connec- 
tion with the sale and distribution of the 
publications heretofore sold and distributed 
by petitioner. The record does not show 
that petitioner has ever sold or distributed 
any publication as to which these represen- 
tations could be truthfully made. We are 
not required to assume that he will do so 
hereafter or to modify the order in accord- 
ance with that assumption. Century Metal- 
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traft Corp. v. Federal Trade Commission, 7 
Cir., 112 F. 2d 443, 446; Macher v. Federal 
Trade Commission, 2 Cir., 126 F. 2d 420. 


[FTC Order A firmed] 
Order affirmed. 


[7 56,321] Clara Stanton, individually and trading as Clara Stanton, Druggist to 
Women, v. Federal Trade Commission. 


United States Circuit Court of Appeals, Tenth Circuit. No. 2487. October 16, 1942. 


On petition for. review of an order of the Federal Trade Commission. 


Findings of the Federal Trade Commission are held to be sufficient to support a cease 
and desist order prohibiting misrepresentation of a medicinal preparation, although the 
Commission’s original findings, later corrected, the Commission’s attorney, and one of 
the Commission’s witnesses, referred to an ingredient of the preparation as “calcium 
carbide” when it fact it was “calcium carbonate.” It appeared that the.term was inad- 
vertently used by the witness but that the correct ingredient was in his mind. 


Enforcing cease and desist order of the Federal Trade Commission in Dkt. 4327. 
Clara Stanton pro se. 


Joseph J. Smith, Jr., Asst. Chief Counsel (W. T. Kelley, Chief Counsel, J. B. Truly, 
Carrel F. Rhodes, Maurice C. Pearce and James W. Nichol, Attorneys for Federal Trade 
Commission, were with him on the brief) for Respondent. 


Before PHILLIPS, BRATTON and HuxMAN, Circuit Judges. 


[Sufficiency of Findings Challenged] merce representing that petitioner‘s prepara- 


HuxMAN, Circuit Judge, delivered the 
opinion of the court: By this appeal peti- 
tioner challenges a cease and desist order 
issued by the Federal Trade Commission, 
directing her to cease and desist from dis- 
seminating any advertisement by use of the 
United States mails or by means in com- 
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tion was a cure or remedy for obesity or 
that it had any therapeutic value in the 
treatment of obesity, or from disseminating 
any advertisement that uses the name 
“Anti-Fat Tablets.” The appeal challenges 
the sufficiency of the findings to sustain the 
order. 
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Petitioner placed her formula in evidence. 
It consists of the following ingredients: 


Po. Ext. Pokeberries ..... poten Rey. ater ' Y er. 

Fl. Ext. Bladder Wrack .............. % min, 
Potassium Iodide ............ \% gr, 
Rochelle Salt ........ et ee \% gr. 
Iodine (Keysall) ............. %q4 min. 
Carbonated Vegetable ....... % er 
Calcium Carbonate .......... % er. 
Sugar Milk qs....... Va Ee 3 gr. 


The Commission’s original findings gave 
her formula as consisting of the following: 


Po, Ext. Pokeberries ......... Re 14 gr. 


Rita st bladder Wracks | see ate Y% min 
Potassium Iodide ............ \y% gr. 
RVGEReUe (Salts ge oe Sans arses y% gr. 


Iodine (Keysall) ............. 44 min. 


Carbonated Vegetable ....... % er 
Caicium Carbide ............ \ gr, 
pumar Milk tgs 5.3. eel ee - 3 gr. 


The contention made is that the order 
-directing her to cease and desist is based 
on the finding that her remedy contained as 
an ingredient calcium carbide, whereas ad- 
mittedly it contained no such ingredient. 


{Incorrect Term Used Inadvertently] 


One of the constituent elements of peti- 
tioner’s remedy was calcium carbonate. 
Throughout the hearing the attorney for the 
Commission referred to this element as cal- 
cium carbide. One of the medical experts 
of the Commission, Dr. Rees, used the term 
calcium carbide. He testified that calcium 
carbide is a reducing acid, but that the 
amount in the formula was inert and would 
have no effect. Calcium carbide is a crystal- 
line solid made by-heating lime and carbon 
together in an electric furnace, It is quite 
obvious that while the doctor used the term 
“calcium carbide,” he must have had in mind 


and was testifying concerning calcium car- 
bonate. That the term “calcium carbide” 
was inadvertently used when calcium car- 
bonate was in the minds of the witnesses 
and the Commission is evidenced by the 
testimony of Dr. Kemper when he testified: 
“Calcium carbide—no, calcium carbonate— 
is an astringent.” Dr. Connor testified con- 
cerning the effect of calcium carbonate. 
From this it appears that the Commission 
had before it the testimony concerning the 
effect of caleium carbonate, an ingredient 
in petitioner’s formula, and that it inad- 
vertently used the term “calcium carbide” 
in its original findings upon which the order 
was based. When the typographical error 
thereafter was called to its attention, it prop- 
erly corrected the error by a nunc pro tune 
order making its finding conform to the 
undisputed testimony in the case. 


[Commission and Witnesses Understood 
Iodine Ingredient] 


It is also urged that the Commission’s 
experts testified that they were not familiar 
with Iodine (Keysall) one of the ingredients 
of petitioner’s preparation. Dr. Rees did 
testify that he did not know what Keysall 
was unless it was a preparation similar to 
Lugol’s solution of iodine. Keysall is a 
trade name of an iodine solution and is 
substantially the same as Lugol’s solution 
of iodine. This was understood by the wit- 
nesses and the Commission. The testimony 
is uncontradicted that the amount of iodine 
in petitioner’s preparation did not constitute 
an active dose and had no therapeutic value. 


[Commission’s Order Enforced] 


The evidence fully supports the finding 
of the Commission. and the order will there- 
fore be ENFORCED. 


[ 56,322] Louis Keller and William Carsky, Individually and Trading as Casey 
Concession Company, v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


November 28, 1942. 


No. 7904. 


Review of order of the Federal Trade Commission. 


An order of the Federal Trade Commission prohibiting the distribution of any mer- 
chandise so packed and assembled that sales may be made by lottery is affirmed when 
the finding that the retail value of articles of merchandise placed in boxes of candy varied 
was supported by disclosure by respondents themselves as to variation in cost of such 
merchandise. 


The cease and desist order is not too broad in prohibiting lottery methods in the sale 
_of other merchandise as well as candy when it appeared that candy and various kinds of 
merchandise were sold in identical packages. 
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It is unnecessary that there be proof of a lessening of competition arising from the 
practices complained of. It is the intent and purport of the Federal Trade Commission 
Act to prevent potential injury by stopping unfair methods of competition in their incipi- 


. 


ency. In view of the established illegality o 


is in the interest of the public. 


f the conduct complained of, its suppression 


Affirming Federal Trade Commission cease and desist order, Dkt. 3413. 
Before Sparks, Major, Circuit Judges, and LrnoEy, District Judge. 

ior petitioners: Morris A. Haft, Chicago, Ill. 

For respondent: Wm. T. Kelley, Joseph J. Smith, Jr., Washington, D. C. 


[Contentions of Petitioners] 


Linpiey, District Judge: In this review 
of an order of the Federal Trade Commis- 
sion petitioners contend that (1) no sub- 
stantial evidence supports the finding; (2) 
the testimony of one witness should have 
been stricken; (3) the order is broader than 
the complaint and (4) the proceeding is not 
in the public interest because petitioners’ 
practices did nct result in injury to compe- 
tition. 

[Charges and Findings] 


The complaint charged and the Commis- 
sion found that petitioners, copartners, were 
in competition with others selling and dis- 
tributing in interstate commerce to opera- 
tors of and concessionaires’' with carnivals, 
traveling shows and similar instrumentalities 
of amusement, candy and other merchan- 
dise, so packed as to bring into play a lot- 
tery when sold to consumers; that petitioners 
sold cartons of multiple packages, contain- 
ing substantially identical amounts of candy 
and diverse other merchandise; that the 
articles contained in the packages were of 
varying value and their identity and value 
incapable of ascertainment by consumers 
until the packages were purchased and 
opened; that such distribution involved 
utilization of a lottery or gift enterprise con- 
trary to law and amounted to unfair methods 
of competition in violation of the pertinent 
Act. 1550. Sa Ce Ae Seer 45: 


_ [Issue Presented] 


Petitioners admit that they are engaged 
in sale and distribution of candy and other 
merchandise in interstate commerce, in.com- 
petition with others, sold in packages iden- 
tical in appearance, and that the character 
of the merchandise and its value can not be 
ascertained «until the package is opened. 
They aver, however, that “all items of mer- 
chandise contained in the packages * * * are 
of equal retail value and no person receives 
merchandise of greater value than any other 
person purchasing a like package.” The 
issue, therefore, before the Commission and 
presented to us, is whether the merchandise 
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contained in the packages of candies, com- 
monly spoken of as prize merchandise, un- 
seen by the consumer, varies in quality and 
value so as to create an element of chance 
in making sales. F 


The evidence established that the goods 
are sold at wholesale in cartons of about 
110 packages, each of which contains a cer- 
tain number of pieces of candy and an 
article of merchandise and is sold to con- 
sumers at the same price; that the merchan- 
dise is of some 20 to 34 different kinds; that 
it is impossible to sell prize candy if the 
merchandise is the same in each package 
because the consumer hopes to get the more 
valuable prize; that the concessionaires 
selling the packages usually place those con- 
taining the more valuable articles at the top 
so that they are sold first and the attention 
of the crowd in which the goods are circu- 
lated is directed to them as they are taken 
from these packages; that the articles vary 
in value from 10 cents for certain ones to 
75 cents for others and $1 for others; that 
the merchandise, when purchased by peti- 
tioners to be placed in the packages, varies 
in cost in some instances some 1400 per cent. 


Petitioners contend that the Commission 
should have found that each article had a 
retail value of 10 cents. But it is to be 
observed that evidence as to the cost to 
petitioners of the respective articles with 
resultant wide spreads in wholesale value 
was supplied by themselves. Petitioners 
offered evidence contradicting that presented 
by the Commission. But it is not for us 
to pass upon the credibility of the witnesses 
or the weight of the testimony. Our task 
is to determine only whether the finding is 
supported by substantial evidence. We held 
in Hofeller v. Federal Trade Commission, 82 
F, (2d) 647 (CCA7) that such methods as 
those employed here are illegal, provided 
the merchandise distributed varies in retail 
value. Inasmuch as, upon conflicting testi- 
mony, the Commission has found such varia- 
tion, it is not for us to impeach that 
determination of credibility or the ultimate 
finding thus arrived at. Federal Trade Com- 
mussion v. Pacific States Paper Trade Assn., 
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273 U. S. 52, 63; Federal Trade Commission 
Hee bapa Education -Society, 302 U. S. 


[Refusal to Strike Testimony of One 
Witness Immaterial] 


But petitioners insist that the Commis- 


‘sion should have stricken the testimony of 


one Rinkenberger on the ground that he 
lacked qualification to testify as to value. 
This witness testified that he had been em- 
ployed by a wholesale company for some 
27 years; that he had been the head of its 
importing department, in charge of adver- 
tising and compilation of catalogues for a 
number of years, handling sales correspond- 
ence and working for the company in vari- 
ous capacities but not as a buyer or salesman; 
that his company handled merchandise sim- 
ilar to that involved here and that he knew 
its cost to his company and the price at 
which it was sold at wholesale and that he 
had such information as to retail prices as 
he had derived from his knowledge and ex- 
perience and contacts with customers of 
his company who made retail sales. In this 
situation we think the question was not 
properly whether the witness was qualified 
to testify but, rather, what weight was to 
be given to his testimony. And with that 
we are not concerned. In addition to the 
testimony of this witness the Commission 
presented other evidence and, as we have 
seen, petitioners themselves, disclosed a 
variation in cost of merchandise placed in 
the packages of some 1400 per cent. In our 
opinion the latter fact in itself constituted 
substantial evidence to support the Commis- 
sion’s finding. In view of its existence, the 
action of the Commission in refusing to 
strike Rinkenberger’s testimony is immaterial. 
Hills Bros. v. Federal Trade Comm.,9 F. (2d) 
481, 484 (CCA9), cert. denied 270 U. S. 662; 
Arkansas Wholesale Grocers’ Association v. 
Federal Trade Comm., 18 F. (2d) 866 (CCA8), 
cert. denied 275 U. S. 533. 


[Prohibition Against Lottery of Other 
Merchandise in Addition to Candy] 


Petitioners further complain that the cease 
and desist order is too broad in that it di- 
rects them to refrain from the use of lottery 
methods in the sale not only of candy but 
of any merchandise. It is clear from the 
evidence that candy and various kinds of 


“merchandise are sold in identical packages, 


as the Commission contended. The com- 
plaint charged the improper sale and dis- 
tribution of candy “and other merchandise,” 
so packed and assembled as to involve the 
use of a lottery scheme when sold to the 
consuiner. 


‘ing of competition.” 


308 U. S. 610. 


The act of selling merchandise was neces- 
sarily incidental to the sale af candy and 
the two transactions constituted one related 
act. The method of selling pursued con- 
stituted an unlawful method of competition. 
Under this situation it was proper to include 
a prohibition of sale of other merchandise 
as well as of candy. Haskelite Manufactur- 
ing Corp. v. Federal Trade Comm., 127 F. 
(2d) 765, 766 (CCA7). This conclusion, we 
think, is well within the limits of the Su- 
preme Court’s reasoning in National Labor 
Relations Board v. Express Publishing Com- 
pany, 312 U. S. 426. 


[Lessening of Competition and Public 
Interest] 


- Petitioners insist further that the proceed- 
ing against them is not in the public inter+ 
est because the competition they offer is 
small and results in no substantial “lessen- 
But the record is clear 
that the method pursued by petitioners in 
competition with others was within the line 
of conduct which: has from time to time 
been stamped as unfair competition. And it 
is unnecessary that there be proof of a 
lessening of competition arising from the 
practices complained of. It is the intent and 
purport of the Act to prevent potential in- 
jury by stopping unfair methods of compe- 
tition in their incipiency. Federal Trade 
Commission v. Raladam Co., 283 U. S. 643, 
647; ‘Koolish v. Federal Trade Commis- 
ston, 129 F. (2d) 64, 65 (CCA7); Na- 
tional Candy Co. v. Federal Trade Comm., 
104 F. (2d) 999, 1006 (CCA7), cert. denied 
In view of the established 
illegality of the conduct complained of, Fed-. 
eral Trade Commission v. Keppel & Bros., 
291 U. S. 304, 308: Kritzik v. Federal Trade 
Comm., 125 F. (2d) 351, 352 (CCA7), its 
suppression is in the interest of the public. 

In this connection, petitioners rely upon 
Standard Oil Company v. Federal Trade 
Comm., 282 Fed. 81, but the announcement 
of the court there is not applicable here in 
view of the fact that the statute upon which 
that cause: was bottomed was the Federal 
Anti-Trust Act, forbidding monopolies or 
unreasonable restraints. of trade, where the 
extent and amount of effect upon competi- 
tion are most material. Here the complaint 
was directed against petitioners’ illegal pro- 
cedure, with the intent to prevent, in the 
interest of the public, the unfair acts com- 
plained of tending to the detriment of the 
public generally. The injury’ arising from 
such competition, measured in dollars and 
cents, is wholly immaterial... The order is 


Affirmed. 
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[156,323] Signode Steel. Strapping Co. v. Federal Trade Commission. 


United States Circuit Court of Appeals, Fourth Circuit. No. 4896. Decided Novem- 
-ber 20, 1942. 


On- petition to review and set aside an order of the Federal Trade Commission. 


Conditions in leases of wire tying machines that lessees will not use the machines 
except with strapping or wire acquired from the lessor are unlawful and in violation of 
Section 3 of the Clayton Anti-Trust Act. Although the restrictive conditions do not speci- 
fically forbid the use of wire and strapping of competitors, the practical effect of the 
restrictive conditions is to preclude the use of wire and strapping supplied by competitors. 


The fact that defendant wire and strapping manufacturer, together with two other 
manufacturers who also use restrictive conditions in leases of wire tying machines, control 
from two-thirds to three-fourths of the business done by the tying machine industry and 
a considerable percentage of the total business in wire and strapping sold for packaging 
goods, and that the restrictive conditions of their leases interfered with the normal opera- 
tion of competition in so large a volume of trade, was sufficient justification for the 
Commission’s finding that the lessening of competition resulting from the restrictive con- 
ditions was substantial within the meaning of the Act. 


The Court suggests, without deciding, that the substantiality of the lessening of 
competition is to be judged with reference to the effect of the trade practice upon the 
volume of business controlled by the person engaging in it, not with reference to the 
proportion which that business*bears to the entiré volume of such business throughout 
the country. 


Affirming Federal Trade Commission cease and desist order in Dkt. 3688. 
Before PARKER, Soper and Nortucort, Circuit Judges. 


For petitioner : Adrien F. Busick and Charles M. Price (Davies, Richberg, Beebe, Busick 
and Richardson; Scott MacLeish and Falk on brief). 


: For respondent: Joseph J. Smith, Jr., Assistant Chief Counsel, Federal Trade Com- 
mission’ (W. T. Kelley, Chief Counsel; George W. Williams, J. B. Truly and James W. 
Nichol, Special Atforneys, on brief). 


[Facts of Case] from incorporating in any contract for the 

Parker, Circuit Judge: This is a petition lease or sale of its machinery, tools or ap- 
to set aside an order of the Federal Trade pliances, or enforcing or continuing in op- 
Commission directing the Signode Steel eration or effect, any condition, agreement 
Strapping Company to cease and desist or understanding to the effect that the lessee 
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or purchaser thereof shall not use with same 
any wire or strapping not acquired from 
the company. The Commission has filed 
answer asking the enforcement of the order. 
Similar orders were made by the Commis- 
sion against the Acme Steel Company and 
the Gerrard Company, which together with 
the Signode Company control from two 
thirds to three fourths of the type of tool 
leasing business in which the Signode Com- 
pany is engaged; but these orders are not 
before the court in this proceeding. 

The Signode Company’s~principal busi- 
ness is the sale of steel strapping and wire 
suitable for use in making packages or 
shipping units. Its sales of these commodi- 
ties in the years 1936, 1937 and 1938 
amounted to $2,197,346.95, $2,623,271.24 and 
$1,759,085.42, respectively. It is also en- 
gaged in renting to its customers machines, 
tools and appliances for stretching and 
fastening this strapping and wire in the mak- 
ing of the packages or shipping units. For 
the smaller tools it requires a deposit of 
$25.00 per tool, which is refunded when the 
tool is returned, less 10% for each quar- 
terly period that the tool is used. For the 
larger tools and appliances it collects an an- 
nual service charge of from $5.00 to $50.00. 
Automatic electric wire tying machines are 
leased at from $100.00 to $1,500.00 per year. 
Its income from the rentals of these ma- 
chines, tools and appliances, other than 
wire tying mediums, for the years 1936, 1937 
and 1938 was $63,862.02, $94,672.22 and 
$86,640.01, respectively; and its-income for 
the same years from rentals and deposits 
on automatic wire tying machines was 


g 
$25,235.00, $87,575.00 and $55,300.00, re- . 


spectively. The lease agreements contain 
the condition or stipulation that the lessee 
will not use the machines, tools or appli- 
ances leased except with strapping or wire 
acquired from the company. 


[Interstate Commerce] 


It is not disputed that the eompany is 
engaged in interstate commerce. It is one 
of about one hundred companies selling 
wire and strapping for the purpose of mak- 
ing packages and does from 5% to 7% of 
the business in this field. It is one of twelve 
companies engaged in the sale or leasing 
of tying machines or appliances; and the 
gross volume of business done by these 
companies, including the sale of wire and 
strapping, amounts to approximately nine 
million dollars annually.. Two thirds to 
three fourths of this business, however, as 
above indicated, is done by the company 
here-and the Acme Steel Company and the 
Gerrard Company. The company does from 
twenty to thirty per cent of the total volume 
of the business done by these twelve com- 
panies. The line of commerce here pertinent, 


however, as the Commission admits in its 
brief, is the sale of wire and strapping for 
the purposes of binding packages, and not 
the sale or leasing of tools or machines; for 
the lessening of competition complained of 
relates not to the sale or leasing of tools 
or machines, but to the sale of wire and 
strapping for use therein. 3 


[Findings of Commission] 


_ The Commission made the following find- 
ings with respect to the lessening of com- 
petition which results from the incorporation 
of the condition or stipulation with respect 
to the use of wire and strapping acquired 
from the company, viz.: 

“Paragraph three: There are in the United 
States other corporations, and individuals, firms 
and partnerships, who have been and are en- 
gaged in the sale, in commerce among and be- 
tween the various states of the United States 
and in the District of Columbia, of steel strap- 
ping and wire suitable for use in and with 
respondent’s machines, appliances and _ tools. 
But for the restrictive conditions in respondent’s 
lease contracts, as hereinafter set. forth, re- 
spondent would have been and would now be in 
active and substantial. competition with such 
corporations, individuals, firms and partnerships 
in the sale of steel strapping and wire to the 
lessees of respondent’s machines, appliances and 
tools. 

“Paragraph nine: There is on the market an 
amply supply of steel strapping and wire suit- 
able for use in or with respondent's machines 
and appliances, such strapping and wire being 
for sale both by concerns which sell or lease 
tying machines and by concerns which do not 
sell or lease such machines. These concerns are 
prepared to and have attempted to sell such 
strapping and wire to lessees of respondent’s 
machines and appliances, but have found them- 
selves precluded from such sale by reason of the 
restrictive conditions in respondent’s lease con- 
tracts. 

“Paragraph ten: The commission finds that 
the practice of respondent in requiring that the 
lessees of its machines and appliances use in or 
with such machines and appliances no wire or 
strapping other than that supplied by respon- 
dent, results in the exclusion from the market 
of numerous parties who, in the absence of such. 
restrictions, would be prospective and potential 
purchasers of tying wire and strapping from 
respondent’s competitors. Competition in the 
tying wire and strapping market is restricted 
and contracted in direct proportion to the ex- 
tent to which respondent is successful in leasing 
its machines and appliances under agreements 
containing such restrictive conditions.” 


These findings are supported by para- 
graph one of part two of the stipulation 
of facts, which is as follows: 

“Paragraph one: There are in the United 
States, and have been during she time respon- 
dent has been in business, a substantial number 
of other corporations, firms, partnerships and 
individuals who have been and are engaged in 
the sale of steel strapping and wire in com- 
merce among and between the several states and 
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territories thereof and the District of Columbia, 
and who are unable to sell steel wire and strap- 
ping to lessees of respondent’s tools, appliances 
and machines in cases where respondent’s lease 
limits the use of the tool, appliance-or machine 
to the strapping or wire of the respondent.’’ 


[Cc ‘ompetition in “Line of Commerce” 
Substantially Lessened] 


One of the contentions of the company be- 
fore the Commission as well as here was 
that, since there were so many ways of pre- 
paring packages and since the use of wire 
and strapping with tools constituted so 
small a part of the general tying field, the 
practices of the company could have no 
substantial effect upon competition therein. 
The Commission rejected this contention, 
holding that the use of wire and strapping 
with tying machines constituted a distinct 
line of commerce within the meaning of the 
Clayton Act and that the effect of the re- 
strictive conditions inserted by the company 
in its leases was “to substantially lessen” 
competition in that line of commerce. The 
pertinent paragraphs of the findings are as 
follows: 

“Paragraph thirteen: The Commission is of 
the opinion from the evidence, and finds, that 
the tying machine industry constitutes a field 
distinct from the general tying field, and that 
it is a line of commerce within the meaning of 
the Clayton Act. 

. “Paragraph fourteen: While the restrictive 
ennditions in respondent’s contracts do not ex- 
pressly provide that the lessees of respondent’s 
machines, appliances and tools shall not use the 
wire and strapping of respondent’s competitors, 
the practical effect of such conditions is to pre- 
clude such lessees from using such wire and 
strapping. The Commission further finds that 
the effect of such restrictive conditions, under 
the circumstances set forth herein, has been, is, 
and may be, to substantially lessen competition 
in the aforesaid line of commerce. Such effect 
is materially increased by reason of the fact 
that it forms a part of the cumulative effect of 
the practices of the three leading companies in 
the tying machine industry upon competition in 
said line of commerce.’’ 


The company argues that the findings last 
quoted relate to the sale or lease of ma- 
chines, or at least to the sale of wire and 
strapping by companies that sell or lease 
machines, and not to the sale of wire and 
strapping suitable for use therein, and that 
consequently the Commission has failed to 
make the essential finding of substantiality 
in the lessening of competition in the line 
of commerce involved. The Commission in 
its brief says that it did not intend to make 
any such finding as suggested by the com- 
pany, and agrees that the line of commerce 
involved is the sale of wire and strapping 
for making packages or shipping units. We 
think that this is the reasonable interpreta- 
tion of the findings. The words “tying ma- 
chine industry”: were manifestly used for 
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“machine tying industry”, having reference 
to the use of machines with wire and strap- 
ping in the making of packages. Para- 
graphs eleven and twelve had dealt with the 
general tying field in which rope, twine, etc. 
were used; and the manifest purpose of 
paragraph thirteen was to distinguish from 
this general tying field the use of wire and 
strapping in connection with the use of 
tying machines. The words “tying machine 
industry”, therefore, should be taken to refer 
to this, and not to the business of selling 
or leasing tying machines or to the sale of 
wire and strapping only by those engaged 
in selling or leasing such machines. The 
practices complained of could not have les- 
sened competition in the sale or leasing of 
the machines; and if the meaning which 
the company seeks to give the findings 
last above quoted were the meaning in- 
tended, there would have been no reason 
for the Commission to make findings three, 
nine and ten quoted above, which relate to 
the effect of the restrictive conditions on 
competition in the sale of wire and strap- 
ping, the ninth finding referring expressly 
to sales by concerns which do not sell or 
lease machines. 


[Section 3 of Clayton Act] 


The order of the Commission was entered 
under section 3 of the Clayton Act, 38 Stat. 
731, 15 U. S. C. A. 14, which is as follows: 

“Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or un- 
patented, for use, consumption, or resale within 
the United States * * * on the condition, 
agreement, or understanding that the lessee or 
purchaser thereof shall not use or deal in the 
goods, wares, merchandise, machinery, supplies, 
or other commodities of a competitor or com- 
petitors of the lessor or seller, where the effect 
of such lease, sale, or contract for sale or such 
condition, agreement, or understanding may be 
to substantially lessen competition or tend to 
create a morfopoly in any line of commerce.”’ 


[Contentions of Company] 


The contentions of the company are (1) that 
the restrictive conditions contained in its 
lease contracts do not fall within the pro- 
hibition of the act, and (2) that their effect 
is not “to substantially lessen competition” 
in a line of commerce within its meaning. 
Neither of these contentions, in our opinion, 
can be sustained. 


[Restrictive Covenants Hamper Competition 
and Create Monopolies] 


The company’s position on its first con- 
tention is that the restrictive conditions con- 
tained in its lease contracts do not forbid the 
use of wire and strapping supplied by its 
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competitors and that the use of its machines, 
tools and appliances by customers to whom 
they are furnished is.not a practical neces- 
sity, so as to justify a finding that the 
practical effect of the restrictive conditions 
is to preclude the use of wire and strap- 
ping supplied by its competitors. For this 
position it relies upon the fact that machines, 
tools and appliances are comparatively inex- 
pensive and can' be obtained by its 
customers from other dealers without dif- 
ficulty and without great expense. 

The answer to this position is that the 
users of appliances of this sort will not in 
most cases care to equip themselves with 
more appliances than are necessary for their 
purposes and, having obtained from the 
company those that are necessary, will not 
be willing to incur the additional expense of 
acquiring others to do the same work. Evi- 
dence is stipulated that approximately two 
thirds of the company’s customers purchase 
annually from the company less than 600 
pounds of wire and strapping and that the 
average” billing to each such customer is 
approximately $30.00 per year; and that ap- 
proximately 95% of its customers purchase 
annually less than two tons with an average 


annual billing of approximately $50.00. . 


Certainly customers using quantities no 
greater than these would not feel justified 
in acquiring more than one set of tools and 
appliances; and the estimate in the stipula- 
tion is that only around 25% of the cus- 
tomers of the company have in their 
possession tools or appliances supplied by 
others. This means necessarily that most 
of those customers of the company who 
have leased its tools and appliances will, as 
a practical matter, be precluded from pur; 
chasing wire and strapping from other per- 
sons, since they cannot be used with the 
appliances leased from the company. Di- 
rectly in point, we think, is the decision of 
the Supreme Court in /nternational Machines 
Corp. v. United States, 298 U.S. 131, in 
which it was held a violation of section 3 
of the Clayton Act for the lessor of machines 
to require that only cards of its manufacture 
be used therein. The court said: 

“Little need be said of the contention that the 
condition of appellant’s leases does not infringe 
these prohibitions (of the Clayton Act). It is 
true that the condition is not in so many words 
against the use of the cards of a competitor, 
but is affirmative in form, that the lessee shall 
use only appellant’s cards in the leased ma- 
chines. But as the lessee can make no use of 
the cards except with the leased machines, and 
the specified use of appellant’s cards precludes 
the use of the cards of any competitor, the 
condition operates in the manner forbidden by 
the statute. See Unjted Shoe Machinery Co. v. 
United States, 258 U. S. 451, 457, 458.”" 


In paragraph one of part two of the stipu- 
lation quoted above, evidence is stipulated 
to the effect that other dealers in wire and 
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strapping are unable to make sales to lessees 
of the company’s appliances who hold leases 
containing the restrictive conditions; and in 
the tenth paragraph of the Commission’s 
findings is the finding that “competition in 
the tying wire and strapping market is re- 
stricted and contracted in direct proportion 
to the extent to which respondent is suc- 
cessful in leasing its machines and appli- 
ances under agreements containing such 
restrictive conditions”. It was to meet prac- 
tices leading to such a result, we think, 
that section 3 was incorporated in the Clay- 
ton Act. Such restrictive covenants as [were] 
contained in the company’s leases tend to 
hamper competition and to create monopo- 
lies; and Congress, in the exercise of its 
power to regulate interstate commerce, was 
striking at practices of this sort as unfair 
trade practices which should be eliminated 
because of their tendency. As said by Mr. 
Justice Day in Standard Fashion Co. v. 
Magrane-Houston Co., 258 U. S. 346, 356: 

“The Clayton Act sought to reach the agree- 
ments embraced within its sphere in their in- 
cipiency, and in the section under consideration 
to determine their legality by specific tests of 
its own which declared illegal contracts of sale 
made upon the agreement or understanding that 
the purchaser shall not deal in the goods of a 
competitor or competitors of the seller, which 
may ‘substantially lessen competition or tend 
to create a monopoly.’ ’’ * * * 

“Section 3 condemns sales or agreements 
where the effect of such sale or contract of sale 
‘may’ be to substantially lessen competition or 
tend to create monopoly. It thus deals with 
consequences to follow the making of the re- 
strictive covenant limiting the right of the pur- 
chaser to deal in the goods of the seller only. 
But we do not think that the purpose in using 
the word ‘may’ was to prohibit the mere possi- 
bility of the consequences described. It was 
intended to prevent such agreements as would 
under the circumstances disclosed probably les- 
sen competition, or create an actual tendency 
to monopoly. That is was not intended to reach 
every remote lessening of competition is shown 
in the requirement that such lessening must be 
substantial.”’ 


[Function of Commission] 


And concerning the function of the Com- 
mission in applying the act Mr. Justice 
Brandeis used the following pertinent lan- 
guage in his dissenting opinion in Federal 
Trade Commission v. Gratz, 253 U. S. 421, 


435, 436: 

“Instead of attempting to inflict punishment 
for having done prohibited acts, instead of en- 
joining the continuance of prohibited combina- 
tions and compelling disintegration of those 
formed in violation of law, the act undertook 
to preserve competition through supervisory ac- 
tion of the Commission. The potency of accom- 
plished facts had already been demonstrated. 
The task of the Commission was to protect com- 
petitive business from further inroads by mo- 
nopoly. It was to be ever vigilant. If it 
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discovered that any business concern had used 
any practice which would be likely to result in 
public injury—becatse in its nature it would 
tend to aid or develop into, a restraint of trade 
—the Commission was directed to intervene, be- 
fore any act should be done or condition arise 
violative of the Anti-Trust Act. And it should 
do this ‘by filing a complaint with a view to a 
thorough investigation; and, if need be, the is- 
sue of an order. Its‘action was to be prophylac- 
tic. Its purpose in respect of restraints of trade 
was prevention of diseased business conditions, 
not cure."’ 


[Lease of Machines As Trade Service] 


The company contends that its appliances 
are leased ta its customers as a trade service 
for the purpose of facilitating the use of 
its. wire and strapping, and, in support of 
the condition of the lease restricting their 
use to that purpose, relies upon the decision 
of the Supreme Court in Federal Trade Com- 
mission v, Sinclair Refining Co., 261 U. S. 
463, in which it was held not a violation 
of the act for.an oil company to lease gaso- 
line pumps to a retail dealer in gasoline on 
condition that they be used only with gaso- 
line supplied by the lessor. In that case, 
however, the leased equipment was to be 
used in connection with the sale of the 
lessor’s product; here it is to be used by 
the ultimate consumer of the product. There, 
the limitation onthe use of the equipment 
was necessary to prevent a fraud upon the 
lessor and the public, as the use of the 
pumps in the sale of gasoline carried the 
implied representation that it was the gaso- 
line of lessor that was being sold; and as 
said in Oxford Varnish Corporation v. Ault 
& Wiborg Corp., 6 Cir. 83 F. 2d 764, 767, 
“The clear purpose of the Clayton Act is to 
preserve legitimate competition, not to 
penalize efforts reasonably directed to safe 
guard against unfair competition. It is the 
proverbial ‘shield’ of, the fair trader, not 
the ‘sword’ of his unfair competitor.” No 
such limitation is necessary or appropriate 
here to guard against unfair competition; 
and the conclusion is inescapable that it 
serves no purpose except to exclude lessor’s 
competitors from making sale of wire and 
strapping to its customers and is resorted 
to solely for that purpose. The Sinclair case 
was distinguished in International Machines 
Corp. v. United States, supra, 298 U. S: 131, 
135, in which the Supreme Court empha- 
sized that the only use made of the gasoline 
in the Sinclair case was “‘to sell it” and that 
there -was no restraint upon the purchase 
and sale of competing gasoline. Here, as 
we have seen, there is a practical restriction 
upon the purchase and use of competing 
wire and strapping. 
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[Lessening of Competition Supported by 
Evidence] ; 


On the company’s second contention, we 
cannot say that the Commission’s finding of 
substantial lessening of competition is with- 
out support in the record. The line of com- 
merce involved is, as stated, the sale of wire 
and strapping for use in tying machines, 
but the company does business in this line 
of commerce throughout the nation and the 
volume of its sales through the three years 
under consideration exceeded an annual 
average of $2,000,000.00 The presence of 
the restrictive condition in its leases neces- 
sarily means that the larger part of this 
large volume of trade was practically tied 
up or at least removed from the normal in- 
fluence of competition. And as pointed out 
by the Commission, the effect of the trade 
practice of the company is materially in- 
creased by reason of the fact that it forms 
a part of the cumulative effect of the prac- 
tices of the three leading companies in the 
tying machine industry, all three ef whom 
were subjected to orders by the Commis- 
sion. The fact that these three companies 
controlled from two thirds to three fourths 
of the business done by the tying machine 
industry and a considerable percentage of 
the total business in wire and strapping 
sold for packaging goods, and that the 
restrictive conditions of their leases inter- 
fered with the normal operation of com- 
petition in so large a volume of trade, was 
sufficient justification, without more, for the 
finding that the lessening of competition re- 
sulting from the restrictive conditions was 


‘substantial within the meaning of the act. 


There is reason in the position that the 
substantiality of the lessening of competi- 
tion is to be judged with reference to the 
effect of the trade practice upon the volume 
of business controlled by the person en- 
gaging in it, not with reference to the pro- 
portion which that business bears to the 
entire volume of such business throughout 
the country. Oxford Varnish Corp. v. Ault 
& Wiborg Corp., stpra. If a dealer by such - 
unfair trade practice as is here involved 
restrains competition with respect to his 
customers, he ought not be permitted to 
continue it because his portion of the na- 
tional business is small; and we do not 
think that such was the intention of Con- 
gress.in the requirement of the Clayton Act 
that the lessening of competition be sub- 
stantial. Cf. N. L. R. B. v. Fainblatt, 306 
U. S. 601, 606. We need not decide this 
point, however, as we are of opinion that, 
even though the sales of wire and strapping 
throughout the country be considered, it 
cannot be said that the findings of the Com- 
mission as to substantial lessening of com- 
petition are without support in the record. 
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[Restrictive Condition Separate from Lease 
Not Prohibited by Order] 


‘The company makes’a special contention 
with respect to its large automatic wire 
tying machines. It says that since the Sum- 
mer of 1938 it has entered into contracts 
for the sale of wire which give to the cus- 
tomers an option to lease a number of the 
machines. It appears, however, that the 
rental contract covering the machines con- 
tains a provision that the customer will use 
in the machines “only wire ordered and 
secured” from the company> ‘Whether the 
execution of such rental contracts is re- 
quired of those who exercise the option to 
lease contained in the sales contracts is not 
clear; but, if the condition forbidden in the 
order of the Commission is not made a part 
of such contracts, the order will not, of 
course, apply to them. It is significant, 
however, that prior to 1938 contracts for 
the sale of wire required customers to pur- 
chase their entire requirements from the 
company. The company amended this form 
of contract to eliminate this requirement, 


sending to customers a letter to that effect, 
which, however, made clear that the ma- 
chines leased were to be used only with the 
wire supplied by the company, saying: “It 
was not and is not our intention to so inter- 
pret our contract (i.e. as requiring customers 
to purchase their entire requirements from 
the company);-all we expect is that ma- 
chines placed by us shall be used with wire 
supplied by us”. As stated, however, if the 
restrictive condition is not made a part of 
the leases of the automatic wire tying ma- 
chines, the order of the Commission will 
not apply to them, since its command is that 
the company cease from leasing, etc., its 
machines and appliances upon such condi- 
tion, agreement or understanding, or en- 
forcing such condition, agreement or 
understanding or continuing it in operation 
or effect. 


[Commission’s Order Enforced] 


For the reasons stated, the order of the 


Commission will be enforced. 
Order Enforced. 


[f 56,324] Earl Aronberg, trading as Positive Products Co. and Rex Products Co. 


v. Federal Trade Commission. 


In the United. States Circuit Court of Appeals for the Seventh Circuit. 


December 28, 1942. 


No. 7834. 


The Court affirms a Federal Trade Commission order prohibiting the advertisement 


of medicinal preparations for relief of delayed menstruation so as to state, directly or 
by implication, that they are harmless or safe to use, or so as to fail to reveal that their 
use may produce gastro-intestinal disturbances, severe toxic and circulatory abnormalities, 
and, in pregnancy, violent poisonous effects. The preparations contained aloes, extract of 
cotton root, black hellebore, and oil savin, which are strong cathartics and gastro-intes- 
tinal irritants; ergotin, which causes constriction of the blood vessels and contraction of 
the involuntary muscles; and aloes, ergotin, extract of cotton root, and quinine sulphate, 
which supply abortifacient impulses in pregnant women. 


Representations that the preparations will remove alarm because of abnormally delayed 
periods imply that they will effect a remedy. The statement that there is no need for 
the purchaser to worry reasonably justifies an inference that if she buys and uses the 
preparations, she will not only experience some relief from inconvenience and discom- 
fort, but also remove the cause. Use of the word “relief”? was not limited to indicate 
alleviation, but, from the tone of the statements, implied relief from functional disorder. 

The Commission was justified in believing that where such preparations are sold 
indiscriminately to the public and taken without medical supervision, prescription, or 
adequate warning as to probable effect, many users, because of ignorance, alarm, or 
desire for quick relief, are likely to take excessive or too frequent doses, thus increasing 


the dangerous potentialities. : 7 
Affirming Federal Trade Commission cease and desist order in Dkt. 3856. 


Before EvANs, MINTON, Circuit Judges, and LInbrEy, District Judge. 
For petitioner: David Silbert, Chicago, Ill. 
For respondent: Joseph J. Smith, Jr., Washington, D. C. 


LinbLEY, District Judge: Petitioner seeks 
to vacate an order of the Federal Trade 
Commission directing him to cease and de- 
sist from certain alleged unfair and decep- 
tive trade practices in violation of the 
pertinent Act, 15 U. S. C. A., Sections 52, 
Bo: 

The complaint averred that petitioner, in 


selling, interstate commerce, medicinal prepa- 
rations for relief of delayed menstruation, 
known as “Triple-X Compound,” “Reliable 
Perio Compound,” “Perio Pills,” and “Perio 
Relief Compound,” falsely advertised that 
the compounds are effective, harmless 
remedies for such delay, accomplishing im- 
mediate effective results painlessly, that, in 
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fact, the products contain dangerous drugs 
in quantities sufficient to endanger health and 
that petitioner’s advertisements were false in 
that they failed to reveal these dangerous 
-potentialities. . 


[FTC Findings and Order] 


The Commission found the averments 
sustained by the proof and directed peti- 
tioner to cease and desist from advertising 
his preparations so as to state, directly or 
by implication, that they are an effective 
remedy or that they are harmless or safe 
to use, or so as to fail to reveal that their 
use may. produce gastro-intestinal disturb- 
ances, severe toxic and circulatory abnorm- 
alties, and, in pregnancy, violent poisonous 
effects. 


[Petitioner's Contention] 


Petitioner contends that his advertisements 
do not assert that his product is a remedy 
but merely that it provides relief. He in- 
sists that there is no evidence to support 
the finding to the contrary or the further 
finding that use of his preparations is dan- 
gerous, if the directions accompanying them 
be followed. 


[Advertising Involved] 


The following is typical of the advertis- 

ing: 
“‘Delay Never Worries Me 

“Don’t be alarmed over delayed, overdue, 
unnaturally suppressed periods. A new dis- 
covery—Triple-X Relief Compound is fastest act- 
ing, safest aid to married women. Acts without 
discomfort or inconvenience even in obstinate 
cases.”’ 


“Many Women Testify to Its Relief for Delay 


Why Don’t You Do What So Many 
Qther Women Do? 


“Thousands of women are needlessly miser- 
able and unhappy because cf abnormally de- 
layed periods, If you are one of these troubled, 
discouraged women, lose no time in trying 
Perio Relief Compound. Scores of women in 
every part of the country, in large cities and 
small towns, highly praise Perio Relief Com- 
pound for its reputed effectiveness and the 
blessed relief it gives them. 


“‘Time Tested 


“Perio Relief Compound is a time tested 
preparation which can be taken at home with- 
out anyone knowing and in most cases with 
little, if any discomfort; and most often without 
interfering with daily activities. Thousands of 
modern-minded women have used Perio Relief 
Compound; a large number of them having 
heard about it through friends who have been 
helped and are therefore grateful. “Many who 
said their periods were long overdue, severely 


obstinate, abnormally suppressed, or painfully 


scanty claim Perio Relief Compound among the 
most pleasant and most satisfactory aids they 
ever used.”’ 
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“‘A Modern Aid for Married Women 

“Much of the constant charm and loveliness 
of womanhood depends upon a regular occur- 
rence of her periodic function. When a lapse 
of this vital function occurs due to such causes 
as a cold, nervous strain, exposure or many 
other abnormal reasons, her comfort is often 
disturbed by pain * * * her disposition is apt 
to turn irritable. What is more, the happiness 
-of those dear to her may be affected. 

‘“‘Perhaps you have been faced with this situa- 
tion. 

“For countless women such unnatural inter- 
ruption is often needless. To them a simple 
preparation is offered, which in many cases of 
abnormally suppressed, overdue, scant and pain- 
ful periods has helped start the function, thus 
bringing gratifying relief. It is called Perio 
Relief Compound and may be taken at kome 
without, in most instances, interfering with 
daily activities. 

“Perio Relief Compound is to quickly and 
harmlessly aid most abnormally suppressed 
functions, in cases where no organic disorder is 
present, 

“It is made expressly for this purpose, and 
is offered to you on a money back guarantee. 
Should it not give absolute satisfaction with 


the very first order, your cost is promptly re- 
funded.”’ 


[Impression Created by Advertising] 


To an educated analytical reader, these 
and similar statements may not seem to 
claim anythtng more than to relieve delayed 
menstruation. But the buying public does 
not ordinarily carefully study or weigh each 
word in an advertisement. The ultimate im- 
pression upon the mind of the reader arises 
from the sum total of not only what is said 
but also of all that is reasonably implied. As 
we said in D. D. D. Corporation v. Federal 
Trade Commission, 125 Fed. (2d) 679, 681: 
“Petitioner argues this phrase (‘for quick re- 
lief from itching of eczema, etc.’) can only 
refer to itching, and that there is no -im- 
plication the product is a remedy or relief 
from such diseases. We think there is merit 
in petitioner’s contention that this and sim- 
ilar statements when carefully. scrutinized 
may be thus construed. The weakness of this 
position, however, lies in the fact that such 
representations are made to the public, who, 
we assume, are not, as a whole, experts in 
grammatical construction. Their education 
in parsing a sentence has either been neg- 
lected or forgotten. We agree with. the 
Commission that this statement is decep- 
tive and calculated to-be deceiving to a 
substantial portion of the public.” The law 
is not made for experts but to protect. the 
public,—that vast multitude which includes 
the ignorant, the unthinking and the cred- 
ulous, who, in making purchases, do not 
stop to analyze but too often are governed 
by appearances and general impressions. 
Florence Mfg. Co. v. Dowd, 178 Fed. 73 
(CCA2). Advertisements must be consid- 
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ered in their entirety, and as they would be 
read by those to whom they appeal. Ford 
Motor Co. v. Federal Trade Commission, 120 
Fed. (2d) 175, 182 (CCA6). If the Com- 
mission, having discretion to deal with these 
matters, thinks it best to insist upon a form 
of advertising clear enough so that, in the 
words of the prophet Isiah, “wayfaring men, 
though fools, shall not err therein,” it is 
not for the courts to revise its judgment. 
Advertisements are intended not “to be care- 
fully dissected with a dictionary at hand, 
but rather to produce an impression upon” 
prospective purchasers. Newton Tea & Spice 
Co. v. United States, 288 F. 475, 479 (CCA6, 
1923). = 

The public is not learned in medical ter- 
minology. Very probably, to it, the dis- 
tinction which petitioner suggests between 
“functional” and “organic” causes is, we 
think, without significance inasmuch as the 
terms are employed with reference to the 
functions of the human organs. The term 
“relief” is not of definite connotation or en- 
tirely free from ambiguity; in a common 
sense, it connotes permanent removal of 
organic or functional disturbance, as distin- 
guished from alleviation of discomfort. Sted- 
man’s Medical Dictionary (14th rev. ed. 1939), 
Dorland, The American Illustrated Medical 
Dictionary (18th ed. 1938), Webster’s New 
International Dictionary (2nd ed., Unabridged, 
1937), The Oxford English Dictionary (1933), 
Funk & Wagnall’s New Standard Dic- 
tionary (1930), Century Dictionary (rev. ed. 
1914). Petitioner’s testimonial letters spe- 
cifically refer to his Perio preparation as a 
“remedy”; he states that his drugs are “for” 
delayed menstruation, that he “highly rec- 
ommends” them and that “full treatment” 
will be sent for a stipulated sum; that be- 
cause his “medicine” is available there is no 
necessity for “discouragement, concern or 
alarm” over ‘delayed overdue, unnaturally 
suppressed periods,” or “abnormal” or “un- 
natural functional delay”; that his prepara- 
tions “work” without pain or inconvenience; 
that they “end delay,” possess “high quality 
and effectiveness,” and are “absolutely guar- 
anteed.” 

Use of the words “for drunkenness” has 
been held equivalent to saying that a drug 
is a “cure, mitigation, treatment, or preven- 
tion of drunkenness.” United States v 11% 
Dozen Packages, 40 F. Supp. 208, 210 (W. D. 
N. Y., 1941). A representation that a medi- 
cine is “for” or a “treatment for” a disorder 
is equivalent to labeling it “as a cure or 
ae Hall v. United States, 267 F. 795, 
798 (CCAS). Labeling of mineral water as 
“Recommended in the treatment” of diseases 
can “only mean that the use of the water 
in the treatment of the diseases named 
would effect a cure or alleviation * * *.” 
Bradley v. United States, 264 F. 79 (CCAS). 


Petitioner employed such statements as 
“Don’t be alarmed over delayed, overdue, 
unnaturally suppressed periods”; “Thou- 
sands of women are needlessly miserable 
and unhappy because of abnormally delayed 
periods”; “For countless women such un- 
natural interruption is often needless.” Any 
such unnatural delay undoubtedly causes 
some conecrn to any woman, and represen- 
tations that the preparations will remove 
such alarm quite reasonably, it seems to us, 
imply that they will effect a remedy. The 
cause of the patient’s concern is not so 
much in the discomfort suffered as in the 
reason for the unnatural abnormal delay. 
We think, therefore, that the edict that there 
is no need. for the purchaser to worry rea- 
sonably justifies an inference that if she 
buys and uses the preparations, she will not 
only experience some relief from inconven- 
ience and discomfort but also remove the 
cause. The implication is aided by the ref- 
erence to the preparation as an “aid” to 
abnormally suppressed functions. The 
phraseology is such that we believe the 
Commission justified in finding that peti- 
tioner reasonably implies that if his prep- 
arations do not work a complete cure they 
will at least substantially aid in removal 
of the cause of failure of normal functions. 


[Testimonials] 


This is confirmed by testimonials received 
by petitioner from users demonstrating that 
the writers actually believed petitioner’s 
preparations to be remedies, The following 
are examples: “I received wonderful re- 
sults and got along after I tried many 
other remedies which failed.” “Please send 
me without delay a box of your Perio Pills. 
The other worked fine, and I am able to say 
they are the only remedy that helped me.” 
“T have received help from your medicine. 
I just took one box of Perios. It was a 
delay of nine weeks. Sure was glad to get. 
in touch with your wonderful help.” It is 
apparent that petitioner’s preparations were 
believed in the minds of the authors of these 
letters to be a cure, not merely means for 
relief. 


[Connotation of “Reltef”] 


Petitioner insists, however, that under our 
language in D. D. D. Corporation v. Federal 
Trade Commissions, 125 F. (2d) 679, 682, 
“relief” connotes only alleviation. In that 
case, the court stated that the words “re- 
lief from itching” carried no implication 
that the product furnishing such relief was a 
permanent cure for the disease. There, how- 
ever, itching was merely a symptom of 
eczema, scales, rash or other skin diseases 
and the preparation did offer temporary 
relief. Here the tone of petitioner’s state- 
ments was such as to imply that. his 
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‘preparations would relieve the patient of 
functional disorder. They did not empha- 
size that petitioner’s preparations would re- 
lieve headaches, backaches, sluggishness, 
and other results of delayed menstruation, 
but they were such as to induce the belief 
that the cause would be remedied. Fur- 
thermore in the cited case, the court care- 
fully distinguished a statement that D. D. D. 
preparation would offer “relief from itching” 
from one “for quick relief from the itching 
of eczema, blotches, pimples, athlete’s foot 
scales, rashes, etc.,”’ holding that the latter 
implied remedial qualities. 


[Warnings Against Dangers] 


Petitioner further insists that there is 
no basis for the finding that his prepara- 
tions are dangerous or that he failed to 
give adequate warning of their probable 
effects. The advertisements contain no direc- 
tions for use or warning that the prepara- 
tions may be dangerous. It is only upon 
order and receipt of the preparations,— 
usually by mail,—that directions are re- 
ceived. 

The Act forbids dissemination of any mis- 
leading advertisement which fails to reveal 
facts material in view of the consequences 
of the use of a commodity. 15 U. S.C. A,, 
Sections 52, 55. 

_ Petitioner made such claims as the follow- 
ing: 

“Perio Relief Compound contains no habit- 
forming drugs, is made almost solely of pure 
vegetable ingredients such as may be used by 
many physicians in their practice.” 

“Perio Relief Compound is made to quickly 
and harmlessly aid most abnormally suppressed 


functions, in cases where no organic disorder is 
present,”’ 


By these assertions, clearly, it was meant to 
suggest that no harm would or could result 
from the use of the preparations. 


Prior to the investigation, the labels sug- 
gested four capsules each day, one before 
each meal and one upon retiring. Subse- 
quently, the directions were altered to direct 
that the medicine should not be continued 
for more than ten days, allowing one week 
to elapse before resuming; to warn users 
not to use the pills during pregnancy, and 
to cease use temporarily if they caused ex- 
cessive bowel action. 

Of the constituent elements of petitioner’s 
preparations, aloes, extract of cotton root, 
black hellebore, and oil savin are strong 
cathartics and gastro intestinal irritants; 
ergotin causes constriction of the blood 
vessels and contraction of the involuntary 
muscles, including the muscles of the uterus, 
and in pregnant women, aloes, ergotin, ex- 
tract of cotton root, and quinine sulphate 
supply abortifacient impulses, 
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Physicians, experts in gynecology and 
obstetrics, testified as to the qualities: and 
effects of the preparations. They generally 
agreed that taking them in small quantities 
or for:a short period would probably not 
cause a Serious result, although the patient 
might experience discomfort. However, 
their evidence is that if the medicines are 
taken for a period of from four to ten days 
as prescribed, danger of a severe abnormal 
circulatory condition due to constriction of 
blood vessels will arise, resulting in severe 
gastro-intestinal disturbances and violent 
poisonous effects upon the human organic 
system. In some instances, where women 
are particularly susceptible to or are suffer- 
ing from certain diseases, such results will 
appear more quickly and will be fraught with 
greater danger. In pregnancy, harmful re- 
sults will be more probable and, when oc- 
curring, more pronounced. Use of such 
preparations may cause abortion. An over- 
dose of from. six to twelve pills in a day 
may produce dangérous results’ within a 
day or two, while taking the pills as pre- 
scribed for a period of from two to three 
weeks is likely not only to produce the men- 
tioned dangerous results, but also to lead 
to a gangrenous condition of serious nature, 
The consensus of the expert testimony was 
that petitioner’s preparations are not com- 
petent, safe, or reliable as a relief for de- 
layed menstruation because of the heavy 
dosage of drugs contained in each capsule. 
There was also substantial agreement among 
all the medical witnesses that in sound med- 
ical practice, doctors will prescribe em- 
menegogues only in exceptional cases, and 
then only after careful examination of the 
patient and under strict instruction and sy- 
pervision. 

It is thus apparent that the Commission 
was justified in believing that where prepa- 
rations such as petitioner’s are sold indis- 
criminately to the public and taken without 
medical supervision, prescription or adequate 
warning as to probable effect, many users, 
because of ignorance, alarm or desire for 
quick relief, are likely to take excessive or 
too frequent doses, thus increasing the dan- 
gerous potentialities. Yet there is nothing 
to warn users against such contingencies. 
In fact, statements that the preparations are 
“harmless,” ‘“non-habit forming,’ ‘pure 
vegetable ingredients” quite reasonably lead 
users to believe that not only are the cap- 
sules absolutely safe to use as suggested 
but safe to use in excess. 


[Findings Supported by Evidence] 


True, the Commission’s evidence was 
zealously controverted by petitioner. But 
the triers of the facts were in a position to 
weigh the testimony and the credibility of 


Court Decisions 


1123 


Bockenstette v, FTC 


the witnesses. In view of substantial evi- 


dence to support the findings and our lack. 


of authority to pass upon credibility or 
weight of evidence, they must be upheld. 
Federal Trade Commission Act, 15 U. S. 
C. A., Sec. 45 (c); Federal Trade Commission 
v. Standard Education Society, 302 U. S. 112, 


117; Dr. W. B. Caldwell, Inc. v. Federal Trade 
Commission, 111 Fed. (2d) 889, 891 (CCA7). 
[FTC Order A firmed] 


The order is 
AFFIRMED, 


[56,325] J. A. Bockenstette and Rose M. Bockenstette v. Federal Trade Commis- 


sion, 


United States Circuit Court of Appeals, Tenth Circuit. 


March 4, 1943. 


No. 2582, January Term, 1943. 


On petition to review and set aside an order of the Federal Trade Commission. 


An order of the Federal Trade Commission prohibiting misrepresentations in the 
sale of baby chicks is found to be supported by the evidence and is enforced. Statements 
that chickens are “R. O. P.” chickens are misleading when the sellers are not members of 
the U. S. Record of Performance association. A staternent that every hen in these flocks 
lays an egg daily is held to justify a finding of misrepresentation. A representation as to 
insurance against losses up to 4 weeks is held false when respondent does not insure 
against all loss for four weeks. 


To justify a Commission order prohibiting misrepresentation, it is not necessary 
for the Commission to find that actual deception resulted. It is sufficient to find that the 
natural and probable result of the challenged practices is to cause one to do that which 


he would not otherwise do and that the matter is of specific public interest. 


Enforcing order in FTC Dkt. 4537. 
For petitioners: George M. Brewster. 


For respondent: Joseph J. Smith, Jr. (W. ‘T. Kelley was with him on the brief). 
Before PuHittips, BRATTON and HuxMAN, Circuit Judges. 
Huxman, Circuit Judge, delivered the opinion of the court. 


[FTC Order Challenged] 


By this appeal, petitioners challenge a 
cease and desist order of the Federal Trade 
Commission directing them to cease and de- 
sist from practices in commerce in violation 
of the Federal Trade Commission Act, 15 
U.S.C. A., § 45. 


[Facts of Case] 


Petitioners own and operate a large 
hatchery at Sabetha, Kansas. They hatch 
eggs and sell the baby chicks in many states 
of the union. They engage intensively in 
advertising by use of the mails, newspapers, 
and by other methods usually employed by 
advertisers. "The Commission found as a 
fact that the following statements and rep- 
resentations made by petitioners were false 
and misleading: 


“Each female has made her egg record in a 
previous year in an egg laying contest, under 
the R. O. P. supervision, or has our home 
trapped record.’’ 1 

“They are a choice group of individually 
wing banded females from a select group of 
R. O. P. Rhode Island Whites and individually 
pedigreed hens produced by our Contest Pen 
Mating.”’ 

‘Individually pedigreed males from R. O. P. 
trap nested dams head these matings.”’ 

“9,400 More Eggs Per Year from Each 100 
Hens.”’ 

“These gratifying results are being obtained 
by our customers with Blue Ribbon Chicks.’’ 

“Every hen in these flocks lay an egg daily.”’ 

“Based on actual unsolicited letters, we don’t 
believe there is a breeding farm or hatchery 
anywhere that can duplicage our record for 
customer results. Figures taken from these cus- 
tomer results. Figures taken from these cus- 
tomers’ letters prove that blue ribbon breeding 


1R. O. P. is an abbreviation of U. S. Record 
of Performance. It represents a program of 
the National Poultry Improvement Plan for the 
improvement of poultry produced in hatcheries. 
It is administered through state agencies by 
the Bureau of Animal Industry of the U. S. 
Department of Agriculture. Members of the 


Association are called R. O. P. operators and 
chickens produced and maintained by such an 
operator under the rules and regulations of the 
Association are R. O. P. stock. They cease to 
be R. O. P. stock when they leave the pens of 
an R. O. P. operator or when he quits the 


Association. 
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is enabling our customers to produce eggs at 
from % to % the cost of producing them with 
birds of ordinary breeding. Our 1940 chicks 
will do even better.’’ . 

“4 Weeks’ insurance chick buyers’ protection 
against losses up to 4 weeks.”’ 


{Contention of Petitioners] 
Petitioners admittedly made the representa- 


tions complained of in their advertisements. | 


Their contention is that the statements are 
true and not misleading, and that the find- 
ings and conclusions of the Commission are 
without support in the evidence. 


[Reference to R. O. P. Held Misleading] 


Words and sentences may be literally and: 


technically true and yet be framed in such 
a setting as to mislead or deceive. R. O. P. 


has a well defined and generally understood : 


meaning in the chicken and egg production 
industry. An R. O. P. operator is one who 
belongs to the Association, subscribes to its 
rules, and produces eggs and chickens under 
its rules and regulations. An R. O. P. 
chicken is one produced and maintained by 
an R. O. P. operator. When it leaves an 
R. O. P. operator’s pens, it ceases to be an 
R. O. P. chicken. Petitioners admit that 
the term R. O. P. has a trade value. It 
would be only natural for the ordinary per- 
son who read that petitioners’ hens “are a 
choice group of individually wing banded 
females from a select group of R. O. P. 
Rhode Island Whites”, or that “individually 
pedigreed males from R. O. P. trap nested 
dams head these matings”, to conclude that 
the advertiser was an R. O. P. operator 
and that the stock was R. O. P. stock. Peti- 
tioner are not R. O. P. operators. Neither do 


they have R. O P. chickens as that term is. 


used in the business. The Commission’s 
finding that the statements referring to 
R. O. P. are misleading finds ample support 
in the record. 


[Misrepresentation as to Laying Justifies 
Order] 


Petitioners admit that the representation 
that every hen in these flocks lays an egg 
daily is “rather broad.” They attempt an 


explanation as to how this statement came- 


to be made. Be that as it may, it was made, 
and the effect thereof is clear. It justifies 
the finding and order of the Commission 
based thereon. 


It is urged that the finding that the repre- 
sentation that “4 weeks’ insurance chick 
buyers’ protection against losses up to 
weeks”, was false, is not supported by the 
evidence. It is admitted that this exact lan- 
guage was used and disseminated by adver-' 
tisement among prospective buyers, There 
is no claim that petitioners actually protected 
their customers against all loss for four 
weeks, It is urged that this was not a 


representation that petitioners would in- 


demnify a purchaser against all loss for four 
weeks and that it would require “a tre- 
mendous stretch of the imagination to give 
it such a meaning.” It appeats to us that 
it would require a breakable stretch of the 
imagination to conclude that this language 
meant anything other than that it insured 
against all loss for fout weeks. 


[Proof of Actual Deception Unnecessary] 


Throughout their brief, petitioners stress 
the fact that there is no evidence that an 
person was actually deceived by these ad- 
vertisements. There is some evidence that 
persons who-read the advertisements dtew 
an erroneous conclusion therefrom. It, is 
not necessary, however, for the Commission 
to find that actual deception resulted. It is 
sufficient to find that the natural and probs 
able result of the challenged practices is 
to cause one to do that which he would not 
otherwise do, Pep Boys—Manny, Moe & Jack, 
Inc, vu. Federal Trade Conimission, 122 F. 
2d 158; Brown Fence & Wire Co. v. Federal 
Trade Commission, 64 F. 2d 934, and that 
the matter is of specific public interest. 
Federal Trade Commission, v. Royal Milling 
Co., 288 U. S. 212; Federal Trade Commis- 
sion v. Raladam, 283 U. S. 643, 646. 


[Evidence Supports Findings and Conclusions] 


Other findings of the Commission are 
challenged as not being supported by evi- 
dence. We have examined the evidence 
upon which each finding rests, with partic- 
ular care. It would serve no useful purpose 
and would only unnecessarily encumber the 
record and legal publications to delineate 
in detail all the evidence and inferences 
reasopably deducible therefrom upon which 
thesé findings rest. It is our conclusion that 
the findings of fact and the conclusions of 
the Commission find support in the evidence 


and are therefore binding on us. 


The order of the Commission will be en- 
forced. 


es 
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[1 56,326] Alvin B. Wolf, Individually and Trading as DeLuxe Products Company 
and Delco Novelty Company v. Federal Trade Commission. 

In the United States Circuit Court of Appeals for the Seventh Circuit. No. 7931, 
October Term, 1942, April Session, 1943, May 19, 1943. 

Petition for review of order of the Federal Trade Commission. 


__ Distribution of merchandise by means of pull cards i unfai i 
within the prohibition of the Federal Trade Commission Ree, SEA SS PURER 

A notice on the pull card, that a person who does not want to buy the article named 
-on the tab which he has pulled need not buy it, is held to be a subterfuge, irtended to 
avoid the consequences incident to the operation of a lottery scheme, as no provision 
is made for operation of the_sales plan in case someone refuses to buy the article named 
on the tab pulled. 

A method of distribution of merchandise which contemplates the offering to the pur- 
chaser of an opportunity to pull a chance to see which article of a list of twenty he may 
buy constitutes a game of chance, even though each purchaser receives an article of value 
for his purchase. 

A sales plan involving the element of chance is contrary to the public interest, regard- 
less of whether it contravenes any criminal statutes. ; 

The Federal Trade Commission does not confine jurisdiction of the Commission to: 
those acts and practices involving fraud and deception, but empowers it to proceed 
whenever it has reason to believe that any person has been or is using an unfair method 
of competition or unfair or deceptive act or practice in commerce, provided that it 
appear to it that a proceeding by it in respect thereto would be in the interest of the public. 


Since the amendment of the Federal Trade Commission Act in 1938 it is unnecessary 
to show competition, if there is an act or practice in commerce, inimical to the public 


interest. 


" Objection to nonjoinder of parties is considered waived when respondent failed to 
raise the question of nonjoinder of a co-owner of the business until the time of his peti- 


tion for review. 


Affirming Federal Trade Commission order in Dkt. 3634. 

For petitioner: Arthur D. Herrick, New York City. 

For respondent: Joseph J. Smith, Washington, D. C. 

Before Sparks and Kerner, Circuit Judges, and Linpiey, District Judge. 


SparKs, Circuit Judge: Petitioner seeks 
review of an order of the Federal Trade 
Commission directing him to cease and de- 
sist from using lottery methods and devices 
in the interstate sale of merchandise. Certain 
other practices were involved in the order, 
but petitioner states that these have been 
discontinued and he does not question the 
order as to them. He states that the sole 
issue presented by his petition for review is 
whether his method of conducting business 
constitutes the use of lottery methods and 
devices. The original complaint was directed 
to a group of four persons, including peti- 
tioner Wolf, doing business as DeLuxe Prod- 
ucts Company and Delco Novelty Company. 
Before hearing, three of the respondents 
had sold their interests to Wolf and one 
Schwartz, who was not a party to the pro- 
ceeding, hence we refer throughout our opinion 
to only the one party, Wolf, as petitioner. 

The Commission in its findings of facts 
describes the offending mode of distribution 
as follows: Petitioner obtained distributors 
for his merchandise through answers to 
magazine advertisements offering to send 
three initialed handkerchiefs for six cents, 
or a four-piece beautifying kit for ten cents, 
to pay postage. To the persons who an- 
swered these advertisements, he then sent 


catalogues and circulars describing the articles 
of merchandise sold by him, and the method 
to be used in their sale. The catalogues 
contained pictures and descriptions of vari- 
ous pieces of merchandise offered as pre- 
miums, rewards or compensation to the 
distributor for his services in selling twenty 
articles of merchandise, some of which were 
also illustrated in the catalogue. This cata- 
logue also contained a list of the twenty 
articles to be offered for sale, with the price 
of each article, and a blank space opposite 
each article for inserting the name of the 
purchaser. At the right of this list was 
posted a device commonly known as a 
“pull card,’ containing twenty tabs, on the 
under side of each of which was concealed 
the name of one of the twenty articles for 
sale, and the price thereof, neither of which 
was revealed until after the tab was separated 
from the card. Exhibits show that these 
tabs carried girls’ names, and the caption 
above them directed the purchaser to “Pick 
your favorite four leaf clover girl.” 


The mode of procedure was for the pur- 
chaser to detach one of the tabs, thereby 
ascertaining the article he was to purchase 
and the price he was to pay for it. In one 
assortment, the prices. yaried from seven 
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cents for a chromium plated tray to thirty- 
five cents for a box of face powder. When 
the purchaser had paid the amount called 
for by his tab, his name was written in the 
blank provided. When the distributor had 
sold all the articles and collected the price 
therefor he remitted the amount to the peti- 
tioner, receiving from him the merchandise 
which he was to deliver to the purchasers, 
along with the article chosen by himself 
as his premium or reward for his services. 
He might, instead of selecting a merchan- 
dise premium, elect to take his compensation 
in cash, and if so, retain 35% of the amount 
of his sales. 


[Notice as Subterfuge to Avoid Lottery] 


Immediately above the pull tab device the’ 
following appeared, in small print, as found. 


by the Commission: 

“Notice to Purchasers: On the back of each 
slip is printed the price of an article. If after 
deliberation you decide that you want to buy 
the article, pay the holder of this book the price 
shown on the slip. If you do not want the 
article you need not buy it.”’ : 


The Commission found that. distributors 
sometimes called attention of their prospec- 
tive customers to this “notice” and at other 
times did not. The Commission -further 
found that the successful operation of the 
sales plan was dependent upon the ability 
of the distributor to sell all the twenty 
articles listed, so as to provide for remit- 
tance of the required amount to petitioner 
in order to obtain the merchandise pur- 
chased. “The operation of the plan or method 
strictly in accordance with the ‘notice’ would 
not net the distributor a return sufficient 
to warrant completion of the plan or method 
and would thereby render it inoperative. 
No instructions are contained in any of the 
catalogues, circulars or other literature dis- 
tributed by the respondents as to what 
should be done in the event all the articles 
are not sold, or if a person pulling a tab 
fails or refuses to complete the purchase; 
nor is any provision made as to the com- 
pensation to be received by the distributor 
in such cases. On the contrary, as shown 
by all of the respondents’ literature, it is 
contemplated that all of the listed merchan- 
dise must be sold.” 
The Commission concluded that the “notice” 
was a subterfuge, intended to avoid the 
consequences incident to the operation of a 
game of chance, gift enterprise or lottery 
scheme. It also found that some of the 
merchandise had greater value and ordin- 
arily sold at higher retail prices than the 
prices listed, thereby inducing purchasers 
to pull the tabs in the hope that they would 
receive articles of greater value than the 
prices designated to be paid for them. Whether 
a purchaser received one of these, or which 
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of the twenty he might receive and the 
price he was to pay were determined wholly 
by lot or chance. The Commission therefore 
found that petitioner had placed in the hands 
of others, devices to be used in the sale 
and distribution of their merchandise by 
means of which a game of chance, gift en- 
terprise or lottery scheme might be used, 
and by the use of such devices, the mer- 
chandise was sold and distributed to the 
ultimate consumer wholly by lot or chance, 
contrary to the established public policy of 
the United States. It further found that 
many persons selling and distributing mer- 
chandise in competition with petitioner were 
unwilling to adopt and use the sales plan 
used by petitioner or any method involving 
a game of chance, gift enterprise or lottery, 
or any method contrary to public policy. 
Hence it concluded that petitioner’s acts 


and practices were all to the prejudice and 


injury of the public and petitioner’s com- 
petitors, and contrary to the established 
public policy of the United States, and 
constituted unfair methods of competition 
and unfair and deceptive acts and practices. 
in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


Petitioner earnestly contends that his 
method of conducting business does not 
involve:a lottery, urging that the three es- 
sential elements of lottery, namely, consider- 
ation, chance, and prize, are not present. 
He, of course, urges that his notice to pur- 
chasers that they need not buy the article 
specified in the slip removes all element of 
consideration and chance, since the pur- 
chaser is entitled to reject his purchase 
after he ascertains what it is and the amount 
to be paid. However, we are convinced that 
there was ample evidence to support the 
finding of the Commission that this notice 
was a mere subterfuge. Of course the pur- 
chaser would not be bound to buy the article 
covered by the tab he pulled. This is no 
more than a recognition of the common law 
rule that a gambling transaction is unen- 
forcible. and “only the loser has recourse to 
the courts.” Minter v. F. T. C., 102 F. 2d 
69. And we think there can be no serious 
doubt that a method of distribution which 
contemplates the offering to the purchaser 
of an opportunity to pull a chance to see 
which article of a list of twenty he may 
buy constitutes a game of chance, even 
though each purchaser does receive an article 
of value for his purchase. Keller v. F. T. C., 
132 F. 2d 59. 


[Element of Prize] 

Petitioner complains of the effort of the 
Commission to find a prize in his method of 
distribution in the variation in values rep- 
resented by the different articles offered for 
sale under the scheme. We think we might 
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go even further and find an element of prize 
in whether or not the purchaser drew a 
chance to buy an article that would be of 
any value to himself. To illustrate, a per- 
son needing razor blades might well con- 
sider himself a prize winner if he drew a 
chance to buy a package of them instead of 
a bottle of perfume which might be a total 
loss to him. And even though petitioner 
does point to his notice to show that the 
purchaser would have no obligation to buy 
the bottle of perfume, we find evidence to 
support the findings of the Commission that 
that notice was a subterfuge, hence cannot 
aid petitioner. Although there was evidence 
of some sales which might be called 
“straight sales,” on a straight 35% cash 
commission basis, we think the record sup- 
ports the finding of the Commissioin that 
the method of sale or distribution involved 
a game of chance, gift enterprise or lottery 
scheme. 
[Public Interest] 


Petitioner asserts that there is no showing 
that the proceeding is in the public interest 
and denies that it is contrary to the public 
policy or criminal statutes. We agree with 
the Commission that a sales plan involving 
the element of chance is contrary to the 
public interest, regardless of whether or not 
it contravenes any criminal statutes. Cer- 
tain cases relied upon by petitioner to es- 
tablish absence of a lottery scheme under 
criminal statutes are not applicable to this 
proceeding. It is true that there was no 
finding that there was fraud or deception 
practiced here (apart from certain prac- 
tices heretofore referred to as to the order 
relating to which petitioner makes no com- 
plaint). The statute does not confine juris- 
diction of the Commission to those acts 
and practices involving fraud and deception, 
but empowers it to proceed whenever it has 
reason to believe that any person has been 
or is using an unfair method of competition 
or unfair or deceptive act or practice in com- 
merce, provided that it appear to it that a 
proceeding by it in respect thereto would be 
in the interest of the public. 


[Unnecessary to Show Competition] 

We are convinced that the usé of a game 
of chance for the distribution of merchan- 
dise is an unfair act or practice in com- 
merce. Keller v. F. T. C., supra. Petitioner 
complains that there was no proof of in- 
jury to competition within the contempla- 
tion of the Act, citing International Shoe 
Co. v2F. TG); 280: UeS1 291, and Fret, Cv. 
Raladam Co., 283 U. S. 648. However, since 
those cases were decided, the Act has been 
amended (in 1938) to broaden the scope of 
the jurisdiction of the Commission to en- 
able it to proceed against any person using 
an unfair or deceptive act or practice in 


commerce as well as an unfair method of 
competition, provided it appears to the Com- 
mission that such proceeding would be in 
the public interest. 15 U. S.C. A. § 45. 
Hence it is no longer necessary to show 
competition, if there is an act or practice in 
commerce, inimical to the public interest. 
Scientific Mfg. Co. v. F. T. C., 124 F. 2d 640; 
Pep Boys v. F. T. C., 122 F. 2d 158. See also 
F, T. C. v. Raladam Co., 316 U. S. 149. We 
think the practice here employed is con- 
trary to the public interest, and that a pro- 
ceeding to prevent its further use is in the 
public interest. 


[Refusal of Evidence; Misnomer of Parties; 
Indefiniteness of Order] 

Although petitioner stated in his brief 
that the sole issue presented for review was 
whether his method of conducting business 
constituted the use of lottery methods and 
devices, he also raised three further ques- 
tions, contending that the Commission erred 
in failing to receive in evidence certain let- 
ters and cards offered by petitioner; that 
the order was invalid and unenforcible for 
indefiniteness and remoteness; and that the 
order was void for misnomer of parties. As 
to the refusal to admit in evidence letters, 
offered to prove the satisfaction of peti- 
tioner’s customers, we find no error in the 
action of the Examiner in sustaining the 
objection of the Commission to their intro- 
duction. 

The contention as to “misnomer of par- 
ties” relates to the fact that prior to hear- 
ing on the complaint, three respondents had 
sold their interests in the partnership to 
petitioner and one Schwartz, as shown by 
petitioner very early in the hearing. The 
Commission admits overlooking this fact 
but contends that petitioner’s failure to raise 
the question until his petition for review 
prevents him from relying upon it at this 
time. The order was directed to the four 
respondents originally named, as individ- 
uals, doing business as the DeLuxe Com- 
pany, or the Delco Company, and their 
respective agents, representatives and em- 
ployees. We think it cannot be contended 
that Schwartz was an indispensable party. 
Objection to nonjoinder of parties is con- 
sidered waived unless it is timely raised, 
and the nonjoinder of parties who are not 
indispensable in no way affects jurisdiction. 
Metcalf v. Williams, 104 U. S. 93; 39 Am. 
Jur. on Parties, §5, 25, 35, 110 and 114; 
Annotation 1 A. L. R. 363. 

We find no merit in petitioner’s conten- 
tion that the order is invalid for indefinite- 
ness. 

[Commission’s Order A firmed] 

The order of the Commission is affirmed, 
and petitioner is hereby ordered to comply 
with it. 
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[1 56,327] The Sebrone Company (formerly known as Seboreen Laboratories, Inc.), 
Federal Cosmetics Sales Corporation, and Fred E. Schon, Virginia- L. Cook, Lloyd M. 
Wendt, Ethel Cronson, and Evelyn Schon, v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 
October Term, 1942, April Session, 1943. May 26, 1943. 


On petition to review an order of the Federal Trade Commission. 


A Federal Trade Commission order prohibiting misrepresentations that a dandruff 
preparation is a new scientific discovery and affords permanent relief, and that a deodorant 
reduces excessive sweating to normal, kills strongest odors, and is a new scientific discovery, 
is affirmed. 


There was no error on the part of the Commission in directing its order against indi- 
vidual officers and directors of corporations without specific proof of participation by each 
in the acts charged, when petitioners all filed a joint answer in which there was no denial 
of responsibility for acts charged except in one paragraph in which all the individual peti- 
tioners denied dominating and controlling the advertising policies and business activities of 


No. 8056, 


the corporate petitioners. 


The Commission committed no error in promulgating an order which runs not only to 
the persons named therein, but also to their representatives, agents and employees. 


The Commission properly prohibited representation that a deodorant killed odors and 
reduced excessive sweating to normal, when it was found that it merely masked odors, and 
had but slight effect upon the condition of excessive sweating, its value being limited to the 
slight effect produced by its astringent qualities. 


The Commission properly prohibited representation that a dandruff preparation stopped 
dandruff in one week when it was found that the preparation gave only temporary, rather 


than permanent, relief. 


The Commission properly prohibited representation that a dandruff preparation was a 
cure or remedy for dandruff when it was found that the preparation gave only temporary, 


rather than permanent, relief. 


Affirming the Federal Trade Commission’s cease and desist order in Dkt. 4230. 
For petitioners: G. W. Horsley, Springfield, III. 

For respondent: Joseph J. Smith, Jr., Washington, D.C. — 

Before EvANs and Sparks, Circuit Judges, and Linniey, District Judge. 


[Review of FTC Order Sought] 


Sparks, Circuit Judge: Two corporate and 
five individual petitioners seek review of an 
order of the Federal Trade Commission that 
they cease and desist from disseminating 
false advertisements. These advertisements 
related to two products manufactured by the 
Sebrone Company, and distributed by it in 
Cook County, and by the Federal Cosmetic 
Sales Corporation elsewhere throughout the 
United States, under exclusive license from 
the Sebrone Company. The products were 
“Waft,” a deodorant, and “Sebrone,” for use 
in cases of dandruff. 


[Prohibitions of Order] 


The order was directed to advertisements 
representing that petitioners’ preparations 
were new discoveries or recent developments 
of scientific research; that Sebrone was a 
cure or remedy for dandruff or that it had 
any therapeutic value in the treatment there- 
of in excess of assisting in the temporary 
removal of dandruff scales and beneficially 
affecting superficial infections of the scalp 
sometimes associated with the condition of 
dandruff; that Sebrone would have any bene- 
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ficial effect upon scars or scar tissue, or that 
it would remove scar tissue; through the use 
of the words “stops dandruff,” “ends dan- 
druff,” “defeats dandruff,’ or similar ones, 
that their preparation Sebrone would perma- 
nently eliminate dandruff or constitute a 
remedy or cure for the underlying conditions 
which might cause it; that Sebrone had any 
therapeutic value in the treatment of any 
disease or condition causing baldness or that 
its use would prevent baldness; that Waft 
would destroy or have any effect upon un- 
pleasant body or foot odors other than the 
temporary masking of such odors; that 
Waft would have any therapeutic value in the 
treatment of any disease or condition causing 
excessive sweating, or that it would reduce 
excessive sweating to normal or have any 
effect upon the condition of sweating other 
than the temporary effect afforded by the 
use of an astringent. 


[No Error in Inclusion of Individuals] 


Petitioners’ first objection to the order is 
directed to the inclusion therein of three indi- 
viduals, Virginia Cook, Ethel Cronson and 
Evelyn Schon, as to whom, they contend, 
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there was absolutely no. proof introduced. 
They urge that the mere fact that these three _ 
petitioners were officers and directors in the 
corporation does not raise a presumption 
that they have been guilty of any misdoing 
of the corporation until it is affirmatively 
shown by testimony that they participated in 
and helped perpetrate the alleged act. 


The record shows that Miss Cook was sec- 
retary-treasurer and a director of the Cos- 
metic Sales Company; Mrs, Schon, secretary 
and treasurer of the Sebrone Company, and 
a director thereof; and Mrs. Cronson, a di- 
rector of the Sebrone Company. One answer 
was filed in the name of all seven petitioners, 
thereby setting up identical defenses for all, 
with no attempt to differentiate between the 
responsibility of the various petitioners for 
the acts complained of. The record further 
shows that on hearing, counsel for petition- 
ers sought leave to amend the answer to 
show that Miss Cook was no longer an officer 
of the Cosmetic Company, and that Mrs. 
Cronson was no longer an officer of the 
Sebrone Company. These changes of status 
were both stated to have taken place subse- 
quent to the filing of the complaint and the 
answer. The record is silent as to the dis- 
position of the request for leave to amend the 
answer. 

The situation then is that the complaint 
charged the two corporations and their named 
officers and directors with the dissemination 
of false advertisements, setting out certain 
specific representations with respect to each 
product, which were alleged to be false; by 
joint answer all petitioners denied the com- 
mission of anv offense; there was no denial 
of the use of the particular representations 
charged to be false; all denied the falsity of 
the statements used; there was no denial of 
responsibility for acts charged unless we 
consider one paragraph of answer by which 
all the individual petitioners denied dominat- 
ing and controlling the advertising policies 
and business activities of the corporate peti- 
tioners as such a showing; all admitted by 
answer that the various individual petition- 
ers occupied the respective positions ascribed 
to them by the complaint, and this was fur- 
ther supported by evidence; all admitted that 
they had been engaged in the sale and dis- 
tribution of the cosmetic and medicinal prep- 
arations involved, and that such products 
had been sold and transported in interstate 
commerce; all denied “that the aforesaid 
representations and claims used and dissem- 
inated by them as hereinabove described are 
grossly exaggerated, misleading and untrue.” 
In view of all these facts, we find no error on 
the part of the Commission in directing its 
order against all the petitioners without re- 
quiring specific proof of participation by each 
Cf. Trade Comm. v. 
Education Society, 302 U. S. 112. 


[No Error in Binding Representatives, Agents 
and Employees] 


Petitioners also complain that the order 
runs not only to the persons named therein, 
but also to their representatives, agents and 
employees. The Supreme Court has approved 
this form in the case of orders issued by the 
National Labor Relations Board. Southport 
Co. v. Labor Board, 315 U. S. 100. See also 
Warner and Co. v. Eli Lilly and Co., 265 U.S. 
526. The statute relating to the issuance of 
injunctions provides that they shall be bind- 
ing upon the parties to the suit, “their officers, 
agents, servants, employees, and attorneys 
* * *” 28 U.S.C. A. § 383. We find no error 


in their inclusion here. 


[Evidence Supports Findings] 


As to the contents of the order, petitioners 
contend that the evidence does not support 
the Commission’s findings that their adver- 
tising is false and misleading. The Commission 
listed some of the offending representations 
as follows: 

“Sebrone is the modern, scientific way to stop 
dandruff. 

“Stop dandruff in one week with Sebrone. 

“‘Sebrone—new treatment puts an end to dan- 
druff. 

“‘Sebrone is a scientific preparation designed 
to end dandruff. It is made to do this job as 
simply and quickly as possible. The antiseptic 
properties of Sebrone actually destroy the dan- 
druff germ. 

“With dandruff gone, scar tissue goes, infec- 
tion halts. 

“Defeat dandruff with amazing new Sebrone. 

“Waft reduces excessive sweating to normal. 

“Kills strongest odors. 

“Body and foot odors vanish. * * * this new 
scientific, antiseptic deodorant stops odors im- 
mediately. * * * Waft is so powerful that it re- 
moves odors not only from the feet, but from 
shoes and stockings as well. * * * Even the 
powerful odors of onions and garlic vanish when 
Waft is applied.’’ 


The formulae used in the preparation of 
both products were stated. The Commission 
found that the ingredients used in making 
Sebrone were not new but had been used in 
various combinations by physicians for many 
years, hence the preparation was not a new 
scientific discovery. As to Waft, composed 
of formaldehyde, menthol, alcohol and water, 
the Commission found that because of the 
use of the formaldehyde, it had value as an 
antiseptic, but that that ingredient had long 
been used by.the medical profession in vary- 
ing percentages as an antiseptic and as a 
deodorant, hence it was not a new scientific 
discovery. It further found that, when used 
as a deodorant, the preparation would not 
destroy odors but its effect was limited to 
the masking of such odors as might be pres- 
ent, and further, that it would have but slight 
effect upon the condition of excessive sweat-~ 
ing and would not reduce it to normal, there 
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being nothing in the preparation which would 
have any effect upon the various causes of 
that condition, and its value being limited to 
the slight effect produced by its. astringent 
qualities. 

We find ample evidence of record to sup- 
port the finding that petitioners’ advertising 
was false and misleading. Although peti- 
tioners now contend that no one could have 
been misled by it into thinking that the prep- 
arations were intended to afford anything 
more than temporary relief, we agree with 
the Commission that “it is strange indeed to 
find petitioners contending that the public 
knew ‘continued treatment was necessary,’ 
when petitioners represented that: ‘Most 
users of Sebrone report their dandruff gone 
in one week or less! The treatment is * * * 
quick * * * Stop DANDRUFF in one week with 
SEBRONE’” We think the clear inference to 
be drawn from this language is that the prep- 
aration affords permanent rather than tem- 
porary relief. Since this is not the case, by 
petitioners’ own admission, the Commission 
rightly forbade the further use of such lan- 
guage. The same is true with respect to the 
inhibition of the use of the term “remedy” 
with respect to the preparation Sebrone. 
Petitioners contend that the term imports 
only a temporary relief, hence that they are 
justified in describing the product as a rem- 
edy for dandruff, pointing to a definition 
given by Webster: “That which relieves or 


cures a disease; any healing medicine or ap- 
plication.” We were confronted by a similar 
contention in D. D. D. Corp. v. F. T. C., 125 
F. 2d 679, which we answered by saying that 
careful scrutiny might justify the construc- 
tion urged, but that the public to whom the 
representations were made were not as a 
whole experts in grammatical construction, 
and that the representations there involved 
were calculated to deceive a substantial por- 
tion of the public. See also Bockenstette v. 
F. T. C., decided by the Court of Appeals for 


’ the Tenth Circuit, March 4, 1943, where that 


court said, “Words and sentences may be 
literally and technically true and yet be 
framed in such a setting as to mislead or 
deceive.” 


Having in mind the statutory mandate 
that the findings of the Commission as to the 
facts, if supported by evidence, shall be con- 
clusive (15 U. S. C. A. § 45), we have no 
hesitation in affirming the order in all re- 
spects. We find ample evidence of record to 
support the findings of the Commission that 
the representations were deceptive and mis- 
leading, and that they had a tendency to induce 
a substantial portion of the public to pur- 
chase the preparations thus falsely described. 


[Commission's Order Affirmed] 


The order of the Commission is affirmed, 
and petitioners are hereby ordered to comply 
with it. 


{1 56,328] Philip R. Park, Inc., v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


29, 1943. 


No. 9907. June 


Petition to review an order of the Federal Trade Commission. 
An order of the Federal Trade Commission prohibiting representations that a dehy- 


drated kelp product has any therapeutic value in excess of that afforded by its iodine content, 
that.it contains other minerals in quantities sufficient to have therapeutic value, or that it 
contains minerals not present in land foods, is affirmed. Evidence of advertising used four 
years prior to the Commission hearing was properly admitted. That such advertising was 
discontinued before the hearing is immaterial. 


Affirming Federal Trade Commission’s cease and desist order in Dkt. 3815. 
For petitioner: Daniel Dougherty, Los Angeles, Cal. 


For respondent: W. T. Kelley, Chief Counsel, Federal Trade Commission; Joseph J. 
Smith, Jr., Assistant Chief Counsel; Washington, D. C. 


Before DENMAN, MATHEWS and STEPHENS, Circuit Judges. 


[Petition for Review of FTC Order] corporation, its officers, representatives, 


MATHEWS, Circuit Judge: Here for review 
is an order of the Federal Trade Commission 
“that [petitioner], Philip R. Park, Inc., a 
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agents and employees, directly or through 
any corporate or other device, in connection 
with the offering for sale, sale or distribution 
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of their products ‘Granular Parkelp’ or 
‘Parkelp Tablets,’* or any other product of 
substantially similar composition or possess- 
ing substantially similar properties, whether 
sold under the same name or any other name, 
do forthwith cease and desist from directly 
or indirectly: 


“1, Disseminating or causing to be dissemi- 
nated any advertisement by means of the United 
States mails or by any other means in commerce 
as ‘commerce’ is defined in the Federal] Trade 
Commission Act? [15 U. S. C. A. 8§ 41-58], 
which advertisement represents, directly or 
through inference: 

“‘(a) That [petitioner's] preparation ? has any 
therapeutic value in excess of that afforded by 
the iodine content thereof; 

“(b) That [petitioner’s] preparation contains 
iron, copper, calcium, phosphorus, sodium, po- 
tassium, magnesium, sulphur or other minerals 
in quantities sufficient to have therapeutic value 
in the treatment or prevention of diseases or 
conditions resulting from a deficiency in such 
Minerals, or that it will build resistance to 
mineral deficiency diseases or furnish food min- 
erals other than iodine in quantities sufficient 
to be of value in combating mineral deficiency 
diseases; 

““(c) That [petitioner’s] preparation contains 
minerals which are not present in land foods, 
or that the average diet is deficient in the min- 
erals necessary for proper functioning and 
health of the human body.”’ ; 


The order was issued in a proceeding by 
the Commission against petitioner under 
§5(b) of the Federal Trade Commission 
Act, 15 U.S.C.A. § 45(b), and was based on 
findings to the effect that petitioner was en- 
gaged in the business of selling and dis- 
tributing Parkelp (Granular Parkelp and 
Parkelp Tablets) in commerce; * that peti- 
tioner was in competition with other cor- 
porations and with individuals, firms and 
partnerships engaged in the sale and dis- 
tribution of like or similar products in com- 
merce; that, in the course and conduct of its 
business, petitioner disseminated false ad- 
vertisements by United States mails and by 
other means in commerce for the purpose of 
inducing, and which were likely to induce, 
directly or indirectly, the purchase of 


Parkelp; that said advertisements contained 
the representations set forth in paragraphs 
(a), (b) and (c) of the order; that said repre- 
sentations were false, misleading and de- 
ceptive; that by said advertisements trade 
had been diverted to petitioner from its 
competitors; and that the dissemination of 
said advertisements constituted an unfair 
method of competition in commerce and an 
unfair and deceptive act or practice in com- 
merce.” The findings are supported by evi- 
dence and hence are conclusive.® 


[Statement of Points for Review] 


As required by our rules," petitioner filed 
with the clerk a statement of the points on 
which it intended to rely on this review. 
The points stated were: 

“1. The findings of fact made by the Federal 
Trade Commission are not sustained by sub- 
stantial evidence. i 

“2, The findings, as made, are contrary to the 
evidence. ; 

“3. The findings omit material facts estab- 
lished by the evidence. : 

“4, Material facts established by the evidence, 
not found by the Commission, require findings 
of fact on which.a dismissal of the Commission’s 
complaint should have been ordered.’’ 


[Points Argued] 


Petitioner has not argued these points, 
but has argued the following points instead: 


‘“‘(a) That no properly qualified expert was 
produced by the Commission on whose opinion 
condemnation of petitioner’s advertising should 
be made. 

““(b) That evidence of advertising used in 
1936, and prior thereto * * * is not evidence 
of ‘advertising used in 1940 (hearing date),® or 
of advertising to be used in 1941 (order date),® 
especially since the law defining a false adver- 
tisement *® did not become effective until March 
21, 1938. 

“(c) That the evidence introduced by~- the 
Commission as to radio advertising * * * violates 
the best evidence rule (acetate transcriptions 
are the best evidence) and what evidence was 
introduced shows that radio advertising was 
discontinued nearly two and one-half years 
prior to the filing of the complaint, four years 
prior to the hearing, and five years prior to 
the order.”’ 


1‘‘Parkelp’’ is the trade name of a dehy- 
drated kelp product sold in powdered form and 
in tablets. The powder is called Granular 
Parkelp. The tablets are called Parkelp Tablets. 

2 Section 4 of the Act, 15 U..S,. C, A. § 44, 
defines ‘‘commerce’’ as ‘‘commerce among the 
several States or with foreign nations, or in 
any Territory of the United States or in the 
District of Columbia, or between any such 
Territory and another, or between any such 
Territory and any State or foreign nation, or 
between the District of Columbia and any State 
or Territory or foreign nation.” 


3 Parkelp (Granular Parkelp or Parkelp Tab- 


lets) or any other product of substantially 


similar composition or possessing substanitally 


similar -properties. 


4 See footnote:2. 

5 Federal Trade Commission Act, §§ 5(a), 12, 
15,15 U.S.C. A. §§ 45(a), 52, 55. 

6 Federal Trade Commission Act, §5(c), 15 
U.S.C. A. § 45(c). 

™See Rule 19(6) of our rules governing ap- 
peals and Rule 5 of our rules governing peti- 


i tions for review. 


8 The hearing was commenced on June 3, 1940, 
and concluded on September 11, 1940, 

® The order was issued on June 30, 1941. 

10 Act of March 21, 1938, c. 49, 52 Stat. 111-117, 
amending §§1, 4 and 5 of the Federal Trade 
Commission Act and adding §§ 12-18 to the Act. 
This proceeding was commenced on June 9, 


1939, 
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[Points Unwarranted] 


There is nothing in any of the points stated 
or argued. The findings are supported by 
substantial evidence, are not contrary to 
the evidence and do not omit material facts 
established by the evidence. The evidence 
did not establish facts requiring a dismissal 
of the complaint. The Commission pro- 
duced two pronerly qualified experts—Dr. 
Lewis T. Bullock and Dr. Ewart S. Miller. 
Evidence of advertising used in 1936 was ad- 
missible on the issue of unfair methods of 
competition. Cf. Federal Trade Commission 
v. Raladam Co., 316 U.S. 149; Electro Thermal 
Co. v. Federal Trade Commission, 9 Cir., 91 


F. 2d 477; Alberty v. Federal Trade Commis- 
sion, 9 Cir., 118 F. 2d 669. Whether or not 
it was admissible on the issue of unfair or 
deceptive acts or practices need not be con- 
sidered, The testimony concerning radio 
advertising was received without objection 
and was clearly admissible. That such ad- 
vertising was discontinued before the hearing 
is immaterial. The Federal Trade Commis- 
sion v. Goodyear Tire & Rubber Co., 304 U.S. 
251, 260; Juvenile Shoe Co. v. Federal Trade 
Commission, 9 Cir., 289 F. 57, 59-60. 


[FTC Order Affirmed] 
Order affirmed. 
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Commission. 


American Medicinal Products, Inc., and Ernest G. Rurup v. Federal Trade 


In the United States Circuit Court of Appeals for the Ninth Circuit. No. 9860. June 


30, 1943. 


Petition to review an order of the Federal Trade Commission. 
An order of the Federal Trade Commission prohibiting representation that a prepara- 


tion containing desiccated thyroid is a safe remedy for obesity, prohibiting the dissemination 
of any advertisement which fails to reveal that the preparation should be used only under 
medical supervision or that its use may result in serious injury to health, and prohibiting 
dissemination of any advertisement for the purpose of inducing the purchase of the prepara- 
tion, is affirmed. The order does not require petitioners to reveal anything; it requires 
them to cease and desist from disseminating false advertisements, but does not require 


them to advertise at all. The constitution4l question raised is lacking in substance. 


Affirming Federal Trade (Commission’s cease and desist order in Dkt. 4159. 
For petitioners: Carl B. Sturzenacker, Los Angeles, Cal. (Charles Rowan, Milwaukee, 


Wis., of counsel.) 


For respondent: W. a Kelley, Chief Counsel, Federal Trade Commission; Joseph J. 
Smith, Jr., Assistant Chief Counsel; Washington, D. C. 


Before DENMAN, MATHEWs and STEPHENS, Circuit Judges. 


[Petition for Review of FTC Order] 


MATHEWS, Circuit Judge: Here for review 
is an order of the Federal Trade Commission 
that petitioners, American Medicinal Products, 
Inc., and Ernest G. Rurup, in connection 
with the offering for sale, sale or distribu- 
tion of their medicinal preparation known as 
Re-Duce-Oids, or any other preparation of 
substantially similar properties, whether sold 
under the same or under any other name, do 
forthwith cease and desist from directly or 
indirectly— 

_ (1) Disseminating, or causing to be dissemi- 
nated, any advertisement by means of the United 
States mails or by any means in commerce, 


as ‘‘commerce’’ is defined in the Federal Trade 
Commission Act,? 15 U. S, C. A, §§ 41-58, which 


advertisement represents, directly or through 
inference, that said preparation is a cure or 
remedy for obesity or constitutes a safe, com- 
petent or effective treatment therefor, or which 
advertisement fails to reveal that said prepa- 
ration should only be used under competent 
medical supervision; that the unsupervised use 
of said preparation by persons not skilled in the 
diagnosis and treatment of thyroid conditions 
may result in serious and irréparable injury to 
health; that said preparation is definitly harm- 
ful if used by persons having diabetes, goiter, 
tuberculosis, arteriosclerosis or coronary dis- 
eases; and that the use of said preparation over 
a long period of time may cause the breaking 
down of muscular and other tissues, as well as 
fat tissues, causing irritation of nerve tissue, 
nervousness, irritability and increased heart 
rate, with possible irreparable injury to health 
even to a normal individual. 


1Section 4 of the Act, 15 U. S. C. A, § 44, 
defines ‘‘commerce’’ as ‘‘commerce among the 
several States or with foreign nations, or in 
any Territorry of the United States or in the 
District of Columbia, or between any such Ter- 
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(2) Disseminating, or causing to be dissemi- 
nated, any such advertisement by any means 
for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase 
of said preparation in commerce. . : 


The order was issued in a proceeding by 
the Commission against petitioners under 
§5(b) of the Federal Trade Commission 
Act, 15 U.S.C.A. §45(b), and was based 
on findings to the effect that petitioners were 
engaged in the business of selling and dis- 
tributing in commerce’ their medicinal 
preparation known as Re-Duce-Oids; that 
said preparation was recommended by peti- 
tioners as a cure or remedy for obesity and 
as a safe, competent and effective treatment 
therefor; that said preparation is not in fact 
a cure or remedy for obesity or a safe, com- 
petent or effective treatment therefor; that 
said preparation should only be used under 
competent medical supervision; .that the un- 
supervised tse of said preparation by per- 
sons not skilled in the diagnosis and treatment 
of thyroid conditions may result in serious 
and irreparable injury to health; that said 
preparation is definitely harmful if used by 
persons having diabetes, goiter, tuberculosis, 
arteriosclerosis or coronary diseases; that 
the tise of said preparation over a long period 
of time may cause the breaking down of 
muscular and other tissues, as well as fat 
tissues, catising irritation of nerve tissue, 
nervousness, irritability and increased heart 
rate, with possible irreparable injury to health 
even to a normal individual; that, in the 
course and conduct of their business, peti- 
tioners disseminated false advertisements by 
United States mails and by other means 
in commerce for the purpose of inducing, and 
which were likely to induce, directly or in- 
directly, the purchase of said preparation, 
and by other means for the purpose of in- 
ducing, and which were likely to induce, 
directly or indirectly, the purchase of said 
preparation in commerce; that said adver- 
tisements were false, misleading and deceptive 
in that they represented that said prepara- 
tion is a cure or remedy for obesity and is a 
safe, competent and effective treatment there- 
fof, and failed to reveal the above stated facts 


with respect to consequences which may re- 
sult from the use of said preparation; and 
that the dissemination of said advertise- 
ments constituted an unfair and: deceptive 
act or practice in commerce.* The findings 
are supported by evidence and hence are 
conclusive.* , 


[Grounds for Review] 


Petitioners ask us to set aside the order 
and, as grounds therefor, urge (1) that the 
Commission was not empowered to require 
petitioners to reveal the facts with respect 
to consequences which may result from the 
use of Re-Duce-Oids; (2) that the order is 
not supported by the complaint and findings; 
(3) that the findings are not supported by 
substantial evidence; and (4) that the order 
and the law under which it was issued ® are 
unconstitutional and void. 


[Grounds Unwarranted] 


There is nothing in any of these points. 
The order does not require petitioners to 
reveal anything. It requires them to cease’ 
and desist from disseminating false adver- 
tisements, particularly those described in the 
order, but does not require them to adver- 
tise at all. If petitioners do not choose to 
advertise truthfully, they may, and should, 
discontinue advertising. The order is sup- 
ported by the complaint and findings, and 
the findings are supported by substantial 
evidence. The constitutional question at- 
tempted to be raised is lacking in substance. 
Petitioners have no constitutional right to 
disseminate false advertisements by the 
United States mails or by any means in 
commerce or by any means for the purpose 
of inducing, or which is likely to induce, 
directly or indirectly, the purchase of their 
preparation in commerce. That Congress 
had power to prohibit such dissemination 
cannot be doubted. 


[FTC ‘Order Affirmed] 
Order affirmed, 


[156,330] Stanley Laboratories, Inc. and Edward A. Bachman, an individual trading _ 
as Stanley Laboratories and as Stillman Products. Company, v. Federal Trade Com- 


mission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. No. 10,149. 


October 20, 1943. 


Upon petition to review an order of the Federal Trade Commission. 


An order of the Federal Trade Commission, prohibiting use of the letters “M. D.” in 
connection with a medicated douche powder, is affirmed as there is substantial evidence to 
support the Commission’s finding that the letters are deceptive in that they tend to lead 
the public to believe that the powder is endorsed by the medical profession or by the 


American National Red Cross. 


2 See footnote 1. : 
3Federal Trade Commission Act, §§ 5(a), 12, 


15s 15, S.C Ay S$ 45(a), 52, 55: 


4¥ederal Trade Commission Act, § 5(c), 15 
U.S.C. A. § 45(c). 
5 Federal Trade Commission Act, §§5, 12, 15, 
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Affirming cease and desist order of Federal Trade Commission in Dkt. 4130. 
For petitioners: Leo Levenson, Portland, Ore., and James J. Hayden, Washing- 


ton, D.C 


For respondent: W. T. Kelley, Chief Counsel, Federal Trade Commission; Joseph J. 
Smith, Jr., Assistant Chief Counsel; John W. Carter, Jr., Special Attorney; Washing- 


fon. DL € 


Before GARRECHT, STEPHENS and HEALY, Circuit Judges. 


[Issue Presented] 


GarrEcuT, Circuit Judge: The single issue 
here presented is whether there is substantial 
evidence to support the respondent’s findings 
that the petitioners’ use of the letters “M. D.”, 
either alone or in conjunction with the: pic- 
turization of a doctor, nurse, or cross, in 
connection with a medicated douche powder 
put out by the petitioners, is deceptive in 
that it tends to lead the public to believe that 
the powder is endorsed by the medical pro- 
fession or by the American National Red 
Cross. 


[Nature of Case] 


This is an original proceeding upon a peti- 
tion to review and set aside an order to 
cease and desist issued by the respondent, 
pursuant to a complaint charging petitioners 
with engaging in unfair and deceptive acts 
and practices in commerce, in violation of 
the Federal Trade Commission Act. 


[Allegations of Compaint] 


The complaint alleged that the petitioners 
sold and transported in interstate commerce 
certain drug products for feminine hygiene, 
including “MD Medicated Douche Powder”; 
that the petitioners in the course of their 
business disseminated false advertisements 
concerning their products; that by the use 
of the letters “MD” in designating their 
products, the petitioners made “false, decep- 
tive and misleading representations to the 
effect that their products are either pre- 
scribed or compounded by physicians or 
that they bear the endorsement or recom- 
mendation of the medical profession.” 


[Answer] 


In their answer, the petitioners alleged that 
they had long since discontinued the sale of 
all the products referred to in interstate com- 
merce, except the MD powder, and denied 
that the use of the letters “MD” was in- 
tended to deceive or mislead, or did in fact 
deceive or mislead the public into the belief 
that MD powder was endorsed or recom- 
mended by the medical profession generally. 


[Admissions of Petitioners] 


As furnishing the setting for the respond- 
ent’s cease and desist order, the following 
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admissions in the brief of the petitioners are 
significant: 


1. The petitioners disseminated false adver- 
tisements through the United States mails, for 
the purpose of inducing the purchase of their 
products. 

2. The petitioners, by means of those false 
advertisements and otherwise, represent, di- 
rectly and by implication, that the douche 
powder ‘‘is,a recent development of scientific 
research which is endorsed by leading physi- 
cians and surgeons.”’ 

3. By the use of the term ‘‘Laboratories’’ in 
their corporate and trade name, the petitioners 
represented that they owned a_ laboratory 
equipped for the compounding of medicinal 
preparations and for research in connection 
therewith; whereas ‘‘In truth and in fact, the 
[petitioners] neither own nor control any... 
laboratory wherein their medicinal preparations 
are compounded or wherein any research activi- 
ties are conducted.”’ 


These admissions in the brief refer specifi- 
cally to certain paragraphs in the “Findings 
as to the Fact’ filed by the respondent. In 
addition, there are other admissions in the 
record, which are not, however, repeated in 
the petitioners’ brief: 


1. The false advertisements referred to above 
had the capacity and tendency to mislead a 
substantial portion of the buying public, and 
did cause a portion of such public to purchase 
the petitioners’ preparations. 

2. The use by the petitioners of such de- 
scriptive words and phrases as ‘‘dependable’’, 
“‘insure—personal hygiene’’, ‘‘dependable safe- 
guard’’, and ‘‘effective, reliable antiseptic pow- 
der’’ in referring to the MD Medicated Douche 
Powder has a tendency to cause prospective 
purchasers to believe that the preparation is 
a preventive against conception and a germicide 
which will combat any form of bacteria; where- 
as the preparation is not such a preventive, and 
is not an adequate prophylactic. 


[Stipulation] 


The petitioners in their pleadings have 
sought to qualify their various admissions 
by reference to a “stipulation” filed by their 
attorney on January 31, 1940. Similarly, one 
of the three “points” in their brief is that 
this “stipulation” “makes a cease and desist 
order improper and unnecessary in this 
case. 


Nowhere do the petitioners give us a rec- 
ord reference to such a “stipulation”, nor do 
they attempt to outline its provisions. Our 
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own independent scrutiny of the transcript 
convinces us that there was no such stipula- 
tion, The document to which the petitioners 
apparently refer is a letter from their coun- 
sel addressed to the respondent, offering a 
stipulation to cease and desist from certain 
representations, which letter is one of the un- 


- printed exhibits herein. This offer was not 


accepted by the respondent; but even if it 
had been, it would not have constituted a 
defense to the present proceedings. Federal 
Trade Commission v. Goodyear Tire Com- 
Pany, 304 U. S. 257, 260; Philip R. Park, Inc. 
v. Federal Trade Commission, 9 Cir., 136 F. 
2d 428, 430. Furthermore, the proffered 
stipulation did not relate to the use of the 
initials “MD”, which is the core of the pres- 
ent controversy. On the contrary, the letter 
in question insisted on the petitioners’ right 
to continue the use of those initials. 


Indeed, the second paragraph of the very 
letter that is so insistently relied upon by 
the petitioners virtually concedes the un- 
lawful character of their advertising: 


“I am satisfied from my examination of the 
law applicable to this matter that the adver- 
tising heretofore employed by my clients is 
an apparent violation of the law in most of 
the particulars set forth in the proposed stipu- 
lation forwarded to my clients by your office. 


The advertisements themselves, which are 
exhibits in this case, amply justify counsel’s 
misgivings. They are of a deceptive and 
generally reprehensible character. One con- 
tains the photograph of a young womanina 
trained nurse’s garb, speaking into a tele- 
phone. Above the picture is the caption, in 
quotation marks: “Yes . 
cidedly Better.’ Another advertisement car- 
ries the picture of a young woman, also at 
the telephone who is represented as saying: 
“Thank you... for your Advice, Doctor!” 
A third piece of publicity consists of the 
photograph of an elderly, bespectacled man 
wearing a Vandyke beard, and above is the 
caption “Your Doctor Will Tell) You—.” 
Still others show pictures of women wearing 
expressions of pain and anxiety, with such 
captions as “Why Risk Your Health and 
Beauty’”’, “Now, let’s look at this thing 
sensibly”, “you, too, should change to M.D.” 
And invariably and inevitably, the initials 
“M.D.”—with or without the periods after 
the letters—are prominently displayed in the 
body of the advertisements. 


[Testimony was Substantial] 


With this background, we turn to the 
testimony bearing on the specific question 
as to whether the use of the initials “M.D.” 
in connection with the medicated douche was 
calculated to mislead or did in fact mislead 
the general public. 


+ M.D... is.De-, 


The respondent offered the testimony of 
five physicians to the effect that the public 
is led to believe that the letters “MD” on 
MD Medicated Douche Powder mean that 
the product is endorsed by the medical pro- 
fession. The petitioners seek to brush this 
testimony aside with the flippant comment 
that “such clairvoyance should be rejected 
by a court of law as beyond the scope of the 
medical profession.” But it is decidedly 
within the scope of the medical profession 
to caution patients against the dangers of 
self-diagnosis, self-treatment, and self-medi- 
cation, and the indiscriminate use of patent 
medicine; and in the discharge of this duty 
physicians acquire considerable insight into 
purchasing psychology of their patients. As 
was said in Benton Announcements, Inc., v. 
Federal Trade Commission, 2 Cir., 130 F. 2d, 
VAs i AS 


‘“‘Persons whose business carries them among 
the buyers of a product are certainly qualified 
sources of information as to the buyers’ under- 
standing of the words they hear and use.’’ 


So in the instant case, physicians would be 
well qualified to testify as to what patients 
would understand by the legend “M.D.” on 
a container of mediciated douche. 

Indeed, there is testimony in this record 
on this precise point. Dr. R. Phillip Smith, 
a specialist in obstetrics and: gynecology, 
said: 

“I think one thing that stands out in my - 
mind is the fact that these douche powders are 
put on the market for patients who go into the 
drugstore and ask for something to use for a 
douche and the druggist gives them this, and: 
they start using . . it, and get into some 
very dire effects sometimes 

“Part of my business is getting patients out 
of trouble that have gotten themselves in with 
patent medicines or drugs that they have used 
over a period of time.’’ 


Certainly it is part of a practitioner’s pro- 
fessional duty to ascertain what makes 
women purchase such nostrums, for thus 
he can more effectively warn them against 
the dangers of self-medication. 

Furthermore, the petitioners are in error 
when they state that “All of the Commission 
doctors testified that they were not deceived 
by the use of the letters ‘MD’ or by the use 
of the likeness of a nurse, or a doctor, or a 
cross.” Some of the experts did testify that 
they knew that no reputable physicians would 
endorse such a product; but there was other 
medical testimony to the effect that some of 
the expert witnesses themselves were misled 
or at least confused by the use of the initials. 
For instance, Dr. Norman A. David, a teacher 
at the University of Oregon Medical School, 
testified: 

“The only interpretation I have of the letters 
‘M.D.’ is that it refers to Doctor of Medicine, 
and therefore would be a product that is en- 
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dorsed by doctors. The letters stand for ‘Medi- 
cal Doctor’, and naturally that is what one 
would think. 


* * * 

“It would make me think that the powder 
is possibly recommended by a physician, but 
I must supplement that statement because I 
know that no physician, reputable, ethical physi- 
cian, sells or puts his approbation on any 
douche powder. He may prescribe them, or 
write prescriptions for them, but I do not think 
that the doctor would sell this with the idea 
that other physicians and surgeons—’’ 


Despite his professional knowledge that a 
reputable physician would not sell or en- 
dorse a douche powder, Dr. David, even at 
the time he gave the testimony, was not sure 
whether or not a physician was not in some 
way connected with the product in question; 
for near the close of his testimony he said: 


“I didn’t think—I don’t know yet—whether 
or not the formula has been devised by a 
physician but the inference is that it has the 
backing of .the medical profession.’’ [Italics 
cur own] 


The doctor was not here endeavoring to per- 
form any feat of “clairvoyance”, but was 
expressing his own honest doubt as to any 
possible medical connection with MD Douche 
Powder. 

On cross-examination, Dr. Thomas R. 
Montgomery, a Portland urologist, testified 
without hesitation that the initials “MD” 
ialiGy ing even the word “BALTIMORE” 
in capitals, might under some circumstances 
iad: im to think that “Baltimore” was a 
doctor, if that combination appeared on the 
package of medicine. 

In their brief, the petitioners assert that 
Dr. Albert Holman “aptly expressed the 
attitude of all the doctors who testified that 
they were deceived into thinking MD Medi- 
cated Douche Powder was endorsed by the 
medical profession when he said that he 
well knew that it was not.” An examination 
of the record, however, discloses that the 
question to which Dr. Holman made a nega- 
tive reply was merely as to whether or not 
the letters “M.D.” constitutes a “medical 
term”. The question made no mention what- 
ever of medical endorsement. On the precise 
point in issue, however, Dr. Holman indi- 
cated that the abbreviation “M.D.” would 
mislead him as to the fact of some claimed 
endorsement sufficiently to cause him to in- 
quire into the qualifications of the physicians 
who were said to have recommended the 
product. 

Several lay witnesses testified that the pe- 
tioners’ advertising matter gave them the 
impression that the medical profession made 
or endorsed MD Powder. Counsel objected 
to the “groundwork” laid for that testimony. 
As we shall see later, however, such tech- 
nical objections are out of place i in the con- 
sideration of testimony given before an 
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administrative board such as the Federal 
Trade Commission. Furthermore, each lay 
witness was shown specimens of the peti- 
tioners’ advertising in open court, and was 
asked what came to mind when he examined 
them, and why. This method of examining 
the witnesses was entirely proper, since the 
issue to be determined was whether or not 
the letters “M.D.” were misleading to the 
public. 


There is evidence in the record, too, that 
the deception in question was intentional. 
Henry M. White, in charge of the respond- 
ent’s office in Seattle district, testified that 
he interviewed Edward A. Bachman, presi- 
dent of the Stanley Laboratories, Inc., one 
of the petitioners herein, and that Bachman 
made the following statement to him: 


“Then Mr. Bachman stated he simply assumed 
the name M.D., it was suggested to him by 
an advertising man, and the argument used 
was that it would lead the public to believe 
that it was medicated, and that the picture of 
the nurse on the label would indicate cleanli- 
ness, and he wanted to convey the impression, 
without baldly stating the fact, that the product 
had been endorsed by the Medical Association.’’ 


Bachman denied that he had made the state- 
ment. In view of the welter of admittedly 
false advertising that had been put out by 
Bachman’s company, however, we think the 
respondent was justified in believing White 
rather than Bachman. 


[Admissibility of Evidence] 


The petitioners contend tHat the respond- 
ent’s order to cease and desist was not based 
upon substantial evidence, but “upon a dis- 
torted construction of the testimony, much 
of which was wholly inadmissible, and in- 
credible.” We have summarized sufficient of 
the testimony, most of which was admitted 
without objection, to show that it was “sub- 
stantial”. We turn now to the questions of 
whether or not it was “admissible”, and 
whether or not this court has the right to 
say that it was “incredible”. 


In Opp Cotton Mills v. Administrator, 312 
U.S. 126, 155, Mr. Justice [now Chief Jus- 
tice] Stone said: 


“The argument of petitioners is not that the 
record contains no evidence supporting the find- 
ings but rather that this class of evidence must 
be ignored because not competent in a court 
of law. But it has long been settled that the 
technical rules for the exclusion of evidence 
applicable to jury trials do not apply to pro- 
ceedings before federal administrative agencies 
in the absence of a statutory requirement that 
such rules are to be observed. [Cases cited] 
We need not consider whether this class of evi- 
dence must be excluded from proceedings in 
court. 

“Further the documents in question were 
received in evidence without objection. And 


even in a court of law if evidence of this 
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character is admitted without objection it is to 
be considered and must be accorded ‘its natural 
probative effect as if it were in law admissible.’ 
[Cases cited]’’ ‘ 


In John Bene v. Federal Trade Commission, 
2 Cir., 299 F. 2d 468, 471; cited with ap- 
proval in the Opp Cotton Mills case, 312 U. S. 
125, supra, the court said: 


“We are of the opinion that evidence or tes- 
timony even though legally incompetent, if of 
the kind that usually affects fair-minded men 
in the conduct of their daily and more impor- 
tant affairs, should be received and considered ~ 
but it should be fairly done.”’ 


And in Arkansas Wholesale Grocers’ Ass’n 
v. Federal Trade Commission, 8 Cir., certio- 
rari denied, 275 U. S. 533-534, 18 F. 2d 866, 
871, the following language was used: 


“Error is assigned because of alleged incom- 
petent testimony at the hearings. This assign- 
ment cannot be entertained provided there is 
any substantial competent testimony to sup- 
port the findings.’’ 


See also Edison Co. v. Labor Board, 305 
U. S. 197, 299-230; Hills Bros. v. Federal 
Trade Commission, 9 Cir., 9 F. 2d 481, 484, 
certiorari denied, 270 U. S. 662; Keller v. 
Federal Trade Commission, 7 Cir., 132 F. 2d 
59, 61; Ellers v. Railroad Retirement Board, 
2‘Cir., 132 F. 2d 636, 639. 


The petitioners complain that on cross- 
examination the lay witnesses stated merely 
that the letters “MD” gave the “impression” 
that doctor approved of the powder. But 
“impressions” are the primary targets of the 
ad-writers. As was well said in Aronberg v. 
Federal Trade Commission, 7 Cir., 132 F. 2d 


165, 167, where, as here, a preparation related , 


to feminine hygiene was involved: 


“To an educated analytical reader, these and 
similar statements may not seem to claim any- 
_ thing more than to relieve delayed menstura- 
tion. But the buying public does not ordinarily 
carefully study or weigh each word in an ad- 
vertisement. The ultimate impression upon the 
mind of the reader arises from the sum total 
of not only what is said but also of aj] that 
is reasonably implied. As we said in D.D.D. 
Corporation v. Federal Trade Commission, 7 
Cir., 125 F, 2d 679, 681: ‘Petitioner argues this 
phrase [‘‘for quick relief from itching of eczema. 
etc.’’] can only refer to itching, and that there 
is no implication the product is a remedy for. 
relief for such diseases. We think there is 
merit in petitioner’s contention that this and 
similar statements, when carefully scrutinized, 
may be thus construed. The weakness of this 
position, however, lies in the fact that such 
representations are made to the public, who, 
we assume, are not, as a whole, experts in 
grammatical construction, Their education in 
parsing a sentence has either been neglected or 
forgotten. We agree with the Commission that 
this statement is deceptive and calculated to 
be deceiving to a substantial portion of the 
public.’ The law is not made for experts but 
to protect the public,—that vast multitude which 


includes the ignorant, the unthinking and the 
credulous, who, in making purchases, do not 
stop to analyze but too often are governed by 
appearances and general impressions. [Cases 
cited] Advertisements must be considered in 
their entirety, and as they would be read by 
those to whom they appeal. [Cases cited] If 
the Commission, having discretion to deal with 
these matters, thinks it best to insist upon a 
form of advertising clear enough so that, in 
the words of the prophet Isaiah, ‘wayfaring 
men, though fools, shall not err therein’, it is 
not for the courts to revise its judgment. Ad- 
vertisements are intended not ‘to be carefully 
dissected with a dictionary at hand, but rather 
to produce an impression upon’ prospective pur- 
chasers. [Cases cited]’’ 


By a parity of reasoning, the foregoing 
observation apply equally to that part of the 
cease and desist order that forbids the peti- 
tioners’ ‘use of picturization of a cross or 
any other simulation of the American Red 
Cross emblem, either alone or in conjunc- 
tion with the picturization of a doctor or a 
nurse”. It may be added, however, that the 
commercial imitation of the American Red 
Cross emblem is prohibited by Federal statute. 
See, 36) Stat.i6047¢13725 364U) S.C, A. § 4: 


Harking back to the days of King Arthur, 
the petitioners assert that “hundreds of other 
articles of merchandise are sold bearing the 
label which includes a cross similar to that 
used by the American Red Cross.” They 
also complain that the respondent recently 
“dismissed a complaint charging deception 
in the use of the letters M.D. on a toilet 
tissue.” 


The obvious answer to all this, of course, 
lies in the truism that two wrongs do not 
make a right.. Furthermore, each case is to 
be judged in accordance with its own facts; 
and we do not have the facts in .the toilet- 
tissue case before us, even if it were proper 
for us to consider them. 


As far as Sir Galahad is concerned, the 
Federal Statute cited above forbids the use 
of the Red Cross emblem only after Jan- 
uary 5, 1905. We take judicial notice of that 
fact that any use of the insignia that may 
have been made by the “chaste knight” was 
prior to that date. 


Above and beyond the oral evidence in 
this case—evidence which, we repeat, is both 
substantial and impressive—stands the mute 
and accusing testimony of the thing itself. 
We have examined the advertising matter 
and the container put out for the petition- 
ers douche powder. Like the Commission, 
we too have notice that blatant emphasis on 
the letters “MD”. We too have discerned 
the attempt—and, we believe, the conscious 
attempt—to capitalize upon the prestige of 
a profession that, for all its blunders and 
ineptitudes, from the very day of Hippoc- 
rates and Galen has built up a noble tradition 
of self-sacrifice and service to humanity. 
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[FTC Order A firmed] 

We agree with the conclusion of the re- 
spondent that the use of letters “MD” is 
deceptive. But even if we did not, we should 
be compelled to affirm the order, since it is 
supported by substantial evidence. 


’ 


Accordingly, the respondent’s order is af- 
firmed, and the petitioners are commanded 
to obey its terms. 


Affirmed. 


[ 56,331] Eugene: Russell Jaffe, etc., v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Seventh Circuit. 


11, 1943. 


No. 8202. November 


Petition to set aside order of the Federal Trade Commission. 

An order of the Federal Trade Commission prohibiting use of lottery methods in the 
sale of novelty merchandise is affirmed. No proof that sales actually resulted frofn the 
use of push cards is required to make out a case. 


Affirming Federal Trade Commission cease and desist order in Dkt. 4656. 
Before: Evan A. Evans, Circuit Judge; Witttam M. Sparks, Circuit Judge; and 


Wa tter C. Linotey, District Judge. 


[Basis for Review] 


Evans, Circuit Judge: This petition to 
review an order of the Federal Trade Com- 
mission directing petitioner to cease and 
desist supplying “push cards, pull cards, 
punch books or other devices which are 
used or may be used in the sale or dis- 
tribution of cameras, radios, jewelry, and 
other merchandise to the public by means 
of a game of chance, gift enterprise, or 
lottery” is based on the assertion that there 
was no proof of a sale of merchandise to 

the public through the use of these push 
~ cards. : 


[Commission’s Finding Supported 
by Evidence] 


The evidence does disclose that in the 
year 1941 more than five and one-half mil- 
lion push cards were distributed by peti- 
tioner throughout the United States in the 
manner described, that is, through the mail. 
They went from Chicago, petitioner’s home, 
to every state in the Union. The conclu- 
sion is inescapable that sales followed— 
otherwise petitioner’s business would not 
have continued to thrive. Since the owner 
of the petitioner company testified that over 
fifty per cent of the company’s sales of 
merchandise had been in connection with 
the push card business, the deduction is 
unavoidable that the merchandise was sold 
through and because of the lottery practices. 
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In this connection, Mr. Jaffe, as a witness, 
admitted, “We built our entire business on 
this sales plan. We used these sales cards 
to sell our merchandise. The cards are so 
designed.” 
The finding of the Commission is sup- 
ported by the evidence. 


[Proof of Resultant Sales Unnecessary] 


Moreover, proof of sales through the use 
of such pushcards was unnecessary. No 
proof that sales actually resulted from such 
practices is required to make out a case 
against the malpractitioner for a violation of 
Sec. 5 (a) of the Federal Trade Commis- 
sion Act. 

We held in the Koolish case (129 F. 2d 64), 
and reiterate the ruling here, that supply- 
ing the means of conducting lotteries in the - 
sale of merchandise is a practice contrary 
to the established public policy of the United 
States. It constitutes unfair competition in 
business and violates Sec. 5 (a) of the Act 
in question. We specifically hold that proof 
that sales were made because of such lot- 
tery practices is not necessary to support 
an order under this section. 


[FTC Order Affirmed] 


The order of the Federal -Trade Commis- 
sion is affirmed. Petitioner is hereby 
ordered to forthwith comply with the order 
of the Commission. 
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[ 56,332] Adolph Kastor & Bros., Inc., v. Federal Trade Commission. 
United States Circuit Court of Appeals for the Second Circuit. No. 1, October Term, 


1943. Decided November 12, 1943. 


_ On petition to review an order of the Federal Trade Commission, directing the peti- 
tioner to “cease and desist” from marking knives manufactured by it, or the boxes or 
covers which hold them, or any cards attached to them, with the words “Scout,” or “Boy 
Scout,” or “Scouting,” or with any other symbol used by the Boy Scouts of America. 


“ A Federal Trade Commission order prohibiting use of the words “Scout,” “Boy Scout,” 

or Scouting, upon or in connection with knives sold by petitioner is affirmed. The word 

Scout, when applied to a boy’s pocket knife, suggests, if it does not actually indicate, 
that the knife is sponsored by the Boy Scouts of America. 


Affirming Federal Trade Commission cease and desist order in FTC Dkt. 3466. 


For petitioner: Sylvan Gotshal. 
For respondent: Joseph J. Smith, Jr. 


Before: L. HAnp, Swan and FRANK, Circuit Judges. 


[Petition to Review FTC Order] 


L. Hann, Circuit Judge: This case comes 
before us upon a petition to review an order 
‘of the Federal Trade Commission which 
forbade the petitioner to use the words, 
“Scout,” “Boy Scout,” or “Scouting,” upon, 
or in connection, with any knives made or 
sold by it. The facts upon which the order 
issued are in substance as follows. The 
Kastor Company, or its predecessor—a part- 
nership—has been making and selling cut- 
lery and the like since 1879; and the subject 
of this controversy is a “Scout Set,” com- 
prising a three-bladed “Scout Knife,” and a 
“Sportsman’s Knife’, sold together in a box, 
for fifty cents. The “Scout Knife” has one 
large cutting blade, a can opener, and a combi- 
nation screw driver and bottle opener; the 
“Sportsman’s Knife” is a hunting knife with 
one large blade and a bone handle. On the 
cover of the cardboard box it used to print the 
words, “Scouting Set,” with the picture of a 
tent, a campfire, and boys in “Boy Scout’s” 
uniform; but this box it discarded some years 
ago, and it now sells the set in a plain box. 
It also makes and sells a four-bladed “Scout 
Knife” like the three-bladed knife just men- 
tioned, except that this knife has a leather 
punch in addition to the other tools. It 
introduced testimony that it had begun sell- 
ing a similar “German Army” knife, marked 
“Scout Knife,” as early as 1895 like the 
present “Scout Knife”; and that before 1910 
it had also imported from England, and sold, 
hatchets and knives with the words, “Boy 
Scout,” on the blades. The Commission 
found that before 1910 “there was and had 
been no pocket knife on the market marked 
with the word ‘Scout’”; but it is not neces- 
sary for us to decide whether the testimony 
should have prevailed, because, as will ap- 
pear, such user would be in any event im- 
material, whatever its length. In the year 
1910, the sale began which the order forbids, 
and it has continued ever since except that 


the legend, “Boy Scout’ was discontinued 
more than fifteen years ago, giving place to 
“Scout,” simpliciter. 


~ [*Scout? Suggests Boy Scouts of America] 


The Boy Scouts of America is a corporation 
organized under the laws of the District of 
Columbia on February 8, 1910; its general 
activities are so well known that it is scarcely 
necessary to describe them in detail. At 
present there are sold with its consent and 
by its license two-bladed knives costing $1.50, 
which bear the legend, “Official Knife—Boy 
Scouts of America,” the insignia of the or- 
ganization, and the motto—“Be Prepared.” 
On the handle of these there is a disc which 
also carries the insignia, and on the box in 
which it is sold the insignia appear. No 
knives sold with its consent—no “official 
knives’”—bear merely the words, “Scout,” or 
“Boy Scout.” The Commission has found, 
however, that “even before the incorpora- 
tion of the Boy Scouts of America, the word 
‘Scout’ and ‘Scouting’ had acquired a sec- 
ondary meaning as applying to the Boy 
Scout movement.” There was adequate sup- 
port for that conclusion in the testimony of 
persons who were in a position to know the 
public mind, and whom the Commission 
credited. Indeed, the Commissioner of Pat- 


ents refused to register the name, “Win- 
chester Scout” as a trade-mark for pocket 
knives upon the opposition of the Boy Scouts 


of-America. Boy Scouts of America v. Win- 
chester Repeating Arms Co., 15 Trade Mark 
Reports 142. See also Re Excelsior Shoe Com- 
pany, 40 Appeals Dis. Col. 480. At the outset 
we hold therefore that the word, “Scout,” 
when applied to a boy’s pocket knife sug- 
gests, if indeed it does not actually indicate, 
that the knife is in some way sponsored by 
the Boy Scotts of America. It is true that 
this suggestion is vague; it does not mean 
that the Boy Scouts sell the knife, and 


‘would be misleading if it did, for they sel! 
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no knives of any kind. But it does, we 
think, indicate that the knives have the 
countenance of the organization, either by 
being licensed as an “official knife,” or by 
having some less explicit recognition. 

That is enough as matter of law under the 
circumstances. Im cases of trade-mark the 
right test is to compare what prejudice it 
will impose upon an infringer to avoid in- 
fringing, and what will be the damage to 
the “owner” of the mark, if the infringer 
persists: Im the case at bar the Kastor 
Company is using a word of common speech; 
which all are entitled prima facie to use; 
for this reason we agree that it may demand 
that the Boy Scouts show some superior in- 
terest. On the other hand it is an error to 
suppose that its past user—even though 
dated, as it claims, from 1895—adds any 
privilege to that of a newcomer. The only 
protected private interest in words of common- 
speech is after they have come to connote, 
in addition to their colloquial meaning, pro- 
venience for some single source of the goods 
to which they are applied. The Kastor Com- 
pany does not assert that the word, “Scout,” 
on a pocket knife means anything of the 
sort; and no such assertion could be sus- 
tained, for there is not a shred of evidence 
in the record to sustain it. Therefore, the 
decision turns upon whether the suggestion 
—to put if no more strongly—from the 
name, “Scout,” upon a boy’s pocket knife 
that the Boy Scouts of America sponsor it 
as proper for Boy Scouts, is enough to sup- 
port the order. We hold that it is; that the 
Boy Scouts have a cognizable interest in 
preventing such possible confusion. It is 
not even necessary that the label shall lead 
“boy scouts” to buy Kastor knives suppos- 
ing that they are “Official Knives”; boys 
who are not “Scouts” may be led to buy 
them because in their minds they vaguely 
have the imprimatur of the Boy Scouts of 
America. That interest the law will protect 


against an imposing interest no greater than 
that of all persons in the use of common 
speech. We have again and again decided, 
in cases where a merchant’s mark has been 
used upon goods which he does not im fact 
sell, but may be thought to be selling, that 
he, may stop the use. No one need expose 
his reputation to the trade practices of an- 
other, even though he can show no pecuniary 
loss. Aunt Jemima Mills v. Rigney, 247 Fed. 
Rep. 407; Anheuser-Busch v. Budweiser M_ P-_ 
Co., 295 Fed. Rep. 306; French Milling Co. v- 
Washburn Crosby Co., 7 Fed. (2) 270+; Yale 


Electric Corp. v. Robertson, 26 Fed. (2) 972; + 


L. E. Waterman v. Gordon, 72 Fed. (2) 272; 
Emerson Electric Mfg. Co. v. Emerson R. & 
P. Corp., 105 Fed. (2) $08. The Boy Scouts 
of America have a legal grievance if any- 
one buys the fifty cent knife supposing that 
it has their approval. The Kastor Company 
is in a dilemma; either its knives will sell 
as well under some other name, or the name, 
“Scout,” gives them an advantage to the 
prejudice of the Boy Scouts. 


[Boy Scouts Act Not Relied Upon] 


In the foregoing we have not relied upon 
section seven of the Act of Congress of 
June 15, 1916. We have not done so, be- 
cause the validity of that section has not 
been argued before us, and because there 
might be some question whether the word, 
“Scout,” taken by itself, was within the clause 
“words or phrases * * * used by the Boy 
Scouts of America in carrying out its pro- 
gram.” True, it is a part of “words or 
phrases” so used; but whether the statute 


.meant to go so far as to protect a single 


word broken from its context, might be 
open to debate. Moreover, the Commission. 
does not appear to have relied upon the 
statute in making its order. 


[FTC Order A firmed] 
Order affirmed. 


[7 56,333] American Chain and Cable Co., Inc. et al. v. FTC. 


In the United States Circuit Court of Appeals for the Fourth Circuit. 


January 1, 1944 


No. 5062. 


On Petition for Review of an Order of the Federal Trade Commission. 


Modification of a Federal Trade Commission order prohibiting wire rope manufacturers 
from “continuing or co-operating in any agreed or planned common course of action” to 
fix prices, establish territorial delivered price zones, or sell upon a delivered price basis, by 
insertion of a declaration that nothing in the order prohibits a manufacturer “from inde- 
pendently continuing to engage in any course of .action” is denied. A cease and desist 
order must be certain and unambiguous in its prohibitive terms because business men must 
operate under it at their peril. However, the Court holds the modification unnecessary, 
as to sustain a violation of the order, it must be shown that the prohibited acts have been 
performed as the result of an agreement or conspiracy, or as the result of a common course 


of action, that has been agreed upon or planned between two or more persons. 
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Affirming Federal Trade Commission Order in Dkt. 4443. 


For petitioners: Kittelle, Sumner S. 
For respondents: Wooden, Walter B. 


Before PARKER, Soper and Doste, Circuit Judges. 


[Review of FTC Order Sought] 


Soper, Circuit Judge: The petition of the 
American Chain and Cable Company, Inc. 
and other manufacturers of wire rope seeks 
to review a modified order of the Federal 
Trade Commission. passed of May 25, 1943, 


whereby it was directed that the petitioners, 


who were then respondents to a complaint 
issued by the Commission “do forthwith 
cease and desist from continuing, entering 
into, or carrying out any agreement, under- 


standing, combination or conspiracy, and from. 


continuing or co-operating in any agreed or 
planned common course-of action, between or 
among any two or more ot said respondents, 
or between any one or more of said respond- 
ents and any person, association or corpora- 
tion not a party to this order, to do or 
perform any of the following acts or things:” 
(Italics supplied). The acts prohibited by 
the order include fixing the prices or con- 
ditions of sale of wire rope to dealers, dis- 
tributors and users thereof, establishing and 


maintaining territorial delivered price zones, 


and making sales upon a delivered ‘price 
basis under a zone system whereby the cost 
to all customers of any particular class is 
made identical to all destinations within a 
particular zone. 


The Commission found that the petitioners 
control the production and sale of 85 per 
cent of the wire'rope produced in the United 
States. Thev are members of the Wire Rope 
& Strand Manufacturers Association which 
was organized under a Code of Fair Com- 
petition pursuant to the National Industrial 
Recovery Act of 1933. Under the Code, list 
prices, discounts and classifications became 
uniform amongst the petitioners and a sys- 
tem of delivered prices was adopted on the 
-basis of zones into which the country was 
alivided. After the National Industrial Re- 
‘covery Act was declared unconstitutional by 
the Supreme Court the petitioners agreed 
amongst themselves to cooperate in main- 
taining the standards set out in the Code. 
The Commission concluded that these prac- 
tices unreasonably restrained trade and con- 

stituted unfair competition to the prejudice 

of the public and of competitors in violation 
of §5 of the Federal Trade Commission 
Acte52:StateilL-15" Uy. S> C.c As 45.- The 
findings and conclusions of the Commission 
are not disputed; and the order of the Com- 
mission was designed to put an end to the 
illegal practices in which the petitioners were 
engaged. 


[Terms of Order Challenged | 


The petitioners challenge only the terms 
of the Commission’s order, particularly the 
words italicized in the foregoing quotation. 
The original order, which was passed on 
December 4, 1942, differed in that the pre- 
amble directed that the manufacturers “do 
forthwith cease and desist from entering 
into, continuing, co-operating in, or carrying 
out any common course of action, agreement, 
understanding, combination, or conspiracy 
between or among any two or more of said 
tespondents, or between any one or more 
of said respondents and others not parties 
hereto, to do or perform any of the following 
acts or things:” (Italics supplied). 


[Ambiguity Corrected] 


The order was recast in its present form 
after the court-pointed out in Salt Producers’ 
Assn. v. Federal Trade Commission, 7 Cir., 
134 F. 2d 354, that the phrase “common 
course of action” may be used to denote 
either a course of action which is adopted 
independently and coincidentally by two or 
more persons as the natural result of com- 
petition, or a course of conduct adopted pur- 
suant to an agreement or conspiracy. To 
correct this ambiguity the court directed that 
the word “planned” be inserted before the 


‘phrase “common course of action” so as to 


make clear that only cooperative or con- 
certed action was intended to be condemned. 
After this decision the Commission amended 
its order in the instant case and inserted the 
words “agreed or planned” before the phrase 
whose meaning had been found to be uncer- 
tain. 
[Dangers Involved in Phrasing] 


Notwithstanding this modification the pe- 
titioners fear that violation of the provisions 
of the order may be charged if, in the future, 
two or more of them, acting independently 
and without concert, offer the same prices to 
customers or engage in the same trade prac- 
tices; or if one or more of them, acting 
independently and without concert to meet 
competition, offer to the trade the same 
terms which their competitors offer pursuant 
to a course of action which the latter have 
agreed to maintain. It is said that .under 


the order as now phrased any course of ac- 


tion taken in concert in the past will be 
forever banned in the future, no matter how 
distant, even if it is adopted independently 
by two or more of the petitioners in order 
to meet competition, and that the mere con- 
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tinuance by any petitioner of his previous 
prices and practices will subject him to con- 
denination if they are also employed by any 
other petitioner or by two or more individ- 
uals other than the petitioners in the same 
line of business. These dangers, it is said, 
are greatly increased under business con- 
ditions prevailing in the present war emer- 
gency, particularly the critical scarcity of 
metal products which exists and the price 
ceilings which have been imposed by the 
Office of Price Administration, which tend 
to produce uniformity of price at the highest 
lawful level entirely irrespective of agree- 
ment or understanding between competitors 
in the trade. 


[Declaration as to Independent Action of — 
~ Manufacturer Suggested] 


Consequently the petitioners suggested to 
the Commission, without success, that the 
order be further clarified by inserting a 
declaration that nothing therein is intended 
to prohibit any manufacturer from independ- 
ently continuing to engage in any course 
of action. The Commission on its part takes 
the position that the order in its present 
form lawfully effectuates the purpose of the 
statute and is free from ambiguity, while the 
additional modification proposed might seem 
to justify a manufacturer in continuing a 
course of condtict in violation of the law. 


[Evidence of Performance of Prohibited 
Acts Essential] 


It does not seem to us that the order 
needs further clarification. It is of course 
true that a cease and desist order must be 
certain and unambiguous in its prohibitive 
terms because business men must operate un- 


1 56,333 


der it at their peril. Salt Producers Assn. v. 
Federal Trade Commission, 7 Cir., 134 F. 2d 
354; Labor Rel. Bd. v. Express Publishing Co., 
312 U. S. 426, 433; Cream of Wheat Co. v. 
Federal Trade Commission, 8 Cir., 14 F. 2d 40, 
50; Educators Assn. v. Federal Trade Com- 
mission, 2 Cir., 108 F. 2d 470-3; Shakespeare 
Co. v. Federal Trade Commission, 6 Cir., 50 F. 
2d 758, 760; Dr. W. B. Caldwell v. Federal 
Trade Commission, 7 Cir., 111 F. 2d 889, 891. 
But, there can be no doubt that to sustain 
a charge of violation of the order in this 
case it must be shown that the prohibited 
acts have been performed as the result of an 
agreement or conspiracy, or as the result of 
a common course of action, that has been’ 
agreed upon or planned between two or more 
persons. If, as the result of such agreement 
or plan, the petitioners continue to cooperate 
im a common course of action which has 
been found to violate the statute, they make 
themselves liable to the prescribed penalties; 
and they have no just cause for complaint if 
in appraising the evidence in any case the 
triers of fact seek to determine whether there 
is any relation or connection between their 
past illegal acts and the conduct under ex- 
amination. If such a relation or connection 
is found it may properly be condemned as a 
continuance of an unlawful conspiracy. Of 
course the influence of changed business 
conditions must be taken into account in 
reaching a decision; but there is no- reason 
to believe that the Federal Trade Commis- 
sion will fail in its duty in this respect or 
that the courts will hesitate to. modify or 
reverse an order that is based on inferences 
not supported by the evidence. 


Affirmed. 


Court Decisions 


Hersfeld et al. v. FTC Biss 


[] 56,334] Nathan E. Herzfeld et al. v. Federal Trade Commission. 


United States Circuit Court of Appeals for’ the S nad. 
Term, 1943. Decided February 1, 1944 als for the Second Circuit. 


< On ete ee an order of the Federal Trade Commission, forbidding the peti- 
1oners to use “Mills” as part of their title, or otherwise to represent that they manu- 
factured the rugs which they sold. ; 4 r 


No. 151, October 


A Federal Trade Commission order, prohibiting a company which imported, distrib- 
uted, and sold rugs to wholesale and retail dealers, and which controlled several foreign 
mills and one mill in the United States, from using the word “Mills” as part of its title, 
is afirmed. The Commission was justified in finding that a substantial number of retailers 
were misled by the title, evén though “Importers and Wholesalers” appeared in substan- 
tially smaller letters. The Commission was right in finding that the title gave an oppor- 
tunity to retailers to represent to buyers that the company manufactured rugs, and so 
to make the buyers believe that they were not paying a middleman’s profit. A finding 
that any retailers had ever so deceived any buyers, or that it was certain that they would 
do so, was not essential, provided that there was a fair probability that the ultimate con- 
sumer would be deceived. _ 


The power of the courts to review the decisions of administrative tribunals in point 
of remedy is as much circumscribed as it has always been in the review of facts. Such 
tribunals possess competence in their special fields which forbids the courts to disturb 
that measure of relief which they think necessary, In striking that balance between 
the conflicting interests involved which the remedy measures, the administrative tribunals 
are for all practical purposes supreme. The Court consequently affirms a Federal Trade 
Commission order prohibiting use of the word “Mills” in a company name, although, if 
the Court were free to control the remedy, it might be satisfied to modify the order by 


merely requiring the company to add some such suffix as “Not Manufacturers.” 


Affirming Federal Trade Commission cease and desist order in Dkt. 4222. 


Ira M. Belfer. 
Eugene W. Burr. 


For petitioner: 


For respondent: 


Before L. HAnp, Aucustus N. Hanp and CuAsg, Circuit Judges. 


[Facts of Case] 


L. Hanp, Circuit Judge: This case comes 


before us on a petition to review that part 
of an order of the Federal Trade Commis- 
sion which forbade petitioners to use the 
word, “Mills,” as part of their title, or other- 
wise to represent that they manufactured the 
rugs which they sold. The only questions 
ate whether the evidence was sufficient to 
justify the Commission’s action, and whether 
the remedy provided was within its powers. 
The case was tried upon a stipulation of 
facts, which, so far as relevant to the appeal 
before us were as follows. The petitioners 
do business under the title “Stephen Rug 
Mills”; for nine years or more they had 
been engaged in the business of importing, 
distributing and selling cheap rugs to 
wholesale and retail dealers; they do not 
sell directly to customers. Before April, 1940, 
they controlled mills in Europe which manu- 
factured rugs for them according to their de- 
signs, whose size, quantity and quality they 
determined, the whole output of the mills being 
made expressly for them. Since June, 1940, 
they have similarly controlled a rug mill 
in the United States: that is to say, they 


purchase and pay for all the raw material, 
which is made up only for them and upon 
their order; and they determine thé size, 
color, weight, quality, and quantity of the 
rugs. They have a mortgage on much, if 
not all, of the property of the mill, and 
lease the premises on which it is situated; 
they own a majority of the shares, and one 
of them is a director, of a company which 
we assume to be identical with this mill. 
Since November, 1940, they have operated 
and controlled about twenty-two rug mills 
in China in the same way that they operate 
and control the mill just mentioned. 

In all their sales they use their title 
“Stephen Rug Mills,’ accompanied by a 
legend, in substantially smaller letters: “Im- 
porters and Wholesalers of Floor Cover- 
ings.” The Commission polled a number 
of retail rug dealers taken at random from 
classified directories, and ascertained that a 
substantial portion of them prefer to pur- 
chase from manufacturers rather than from 
wholesalers; and that somewhat more than 
one fiffh of them would assume from the 
petitioners’ title and legend that they are 
not exclusively importers, and wholesalers. 
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The Commission found, among other mat- 
ters that the title and legend had a tendency 
to mislead a substantial number of dealers 
and members of the purchasing public by 
making them think that the petitioners were 
manufacturers of rugs; and particularly by 
placing in the hands of retail dealers a means 
by which “such dealers may be enabled to 
mislead and deceive a substantial portion 
of the purchasing public.” Based upon this 
finding, it entered the order absolutely for- 
bidding the use of the word, “Mills,” in the 
title. 


[Probability of Deception] 


Obviously the stipulation justified the 
Commission in finding that a substantial 
number of retailers were misled by the title, 
even with the legend added; and the Com- 
mission was also right in finding that the 
title gave an opportunity to retailers to 
represent to buyers that the petitioners man- 
ufactured rugs, and so to make the buyers 
believe that they were not paying a middle- 
man’s profit. On the other hand, the stipu- 
lation did not say that any retailers had 
ever in fact so deceived any buyers, nor was 
it certain that they would do so. However, 
such a finding was not essential for some 
measure of relief, provided that there is a 
fair probability that the ultimate consumer 
would be deceived. Federal Trade Commis- 
sion v. Winsted Hosiery Co., 258 U. S. 483, 
494; Federal Trade Commission v. Raladam 
Co., 316 U. S. 149, 152; Federal Trade Com- 
mission v. Balme, 23 Fed. (2) 615 (C. C. A. 
2); Brown Fence & Wire Co. v. Federal 
Trade Commission, 64 Fed. (2) 934, 936 
(C. C. A. 6); Pep Boys-Manny, Moe & Jack 
v. Federal Trade Commission, 122 Fed. (2) 
158, 161 (C. C. A. 3); Bockenstette v. Fed- 
eral Trade Commission, 134 Fed. (2) 369 
(C. C. A. 10). - It does not follow that the 
relief granted should extend to an entire 
suppression of the word, “Mills”; and, if 
we thought ourselves free to control the 
remedy, we might be satisfied to modify 
the order by merely adding some such 
sufix as the Supreme Court thought ade- 
quate in Federal Trade Commission v. Royal 
sVilling Co., 288 U. S. 212, 218; and as we 
imposed in Bear Mill Mfg. Co. v. Federal 
Trade Commission, 98 Fed. (2) 67. Assum- 
ing that the distinction taken by the Court 
of Appeals of the District of Columbia in 
Federal Trade Commission v. Army & Navy 
Trading Co., 88 Fed. (2) 776, is valid, it 
would not apply to the situation here; the 
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petitioners are near enough to being manu- 
facturer to justify their use of the title as 
it stands, provided all chance of deception 
were removed. 


[Power to Review Remedy Circumscribed] 


However, since Federal Trade Commission 
v. Royal Milling Company, supra (288 U. S. 
212), was decided, the Supreme Court has 
as much circumscribed our powers to review 
the decisions of administrative tribunals in 
point of remedy, as they have always been 
circumscribed in the review of facts. Such 
tribunals possess competence in their special 
fields which forbids us to disturb that meas- 
ure of relief which they think necessary. 
In striking that balance between the con- 
flicting interests involved which the remedy 
measures, they are for all practical purposes 
supreme. International Association of Ma- 
chinists v. National Labor Relations Board, 
311 U. S. 72, 82; Phelps Dodge Corp. v. 
National Labor Relations Board, 313 U. S. 
177, 198-200; Virginia Electric & Power Co. 
uv. National Labor Relations Board, 319 U. S. 
533, 541-543; Williams Motor Co. v. National 
Labor Relations Board, 128 Fed. (2) 960, 965 
(C. C. A. 8). It is true that all these deci- 
sions concerned the Labor Board, but that 
tribunal does not epjoy a position of pecu- 
liar authority, as the court has indicated in 
other connections. Gray v. Powell, 314- 
U. S. 402, 412, 413; Dobson wv. Commissioner, 
320 U-. S. 489; Commissioner v. Heininger, 
320 U. S. 467. In controversigs about trade- 
marks, and particularly about trade-names 
and make-up, the question is almost always 
one of degree: i. e., how far the chance of 
deception outweighs the inconvénience, or 
worse, to the merchant inevitable in com- 
pelling him to change his mark, his name, 
or his package. The decree marks the com- 
promise which the court thinks adequate 
and necessary; it is the resultant of those 
unexpressed determinants which collectively 
we conceal under the term, “discretion.” 
We do not forget that from time immemo- 
rial this duty has been entrusted to courts, 
but that is irrelevant. Congress having now 
created an organ endued with the skill 
which comes of long experience and pene- 
trating study, its conclusions inevitably 
supersede those of courts, which are not 
similarly endowed. 


[FTC Order Affirmed] 
Order affirmed. 


ANTITRUST CONSENT DECREES 


Air-conditioning equipment 


Meronmcormceral, (DC N.Y. 1943)... 2.0.0... 5. { 56,264 
Aircraft equipment 

American Bosch Corp. (DC N. Y.; 1942)......... { 56,253 
Automobile financing 

Revere, corp.ctal. (DC: Ind: ;'1940). 0... 2. { 56,106 

Caryster Corp.; et al. (DC Ind.; 1942)... . ...esne {| 56,190 

Chrysler Garp:/ét alii (US: SupieCts3/1942) sc. 2. {| 56,214 
Banks 

Swissebank Com.(DCN. J:¢ 1941). 22. ce... a5 { 56,188 


Bentonite or other clay-like material 


PVhitehead Brothers Co, (DC N. Y.; 1942)... .See!. { 56,182 


Carpet manufacturers 
Institute of Carpet Manufacturers of America, Inc., 
Been. (PEN SaYs 104) rea) otic bein beik ait § 56,097 
Cement 
Ideal Cement Co.,.et-al> (DE Colo. ; 1942) 22.0. .005. | 56,199 


Chemicals 
Imperial Chemical Industries (DC N. Y.; 1942)... § 56,211 


Composers, authors, and publishers 


American Society of Composers, Authors, and Pub- 
Oe Syl By Same iia eee 2 be pea ae oc J 56,104 


Construction contractors 
Associated Construction Contractors (DC La.; 1940) { 56,016 


Dinnerware 
National Unit Distributors, Inc. (DC Mass.; 1943) {[ 56,292 


Drugs and pharmaceutical products 
Alba Pharmaceutical Co., Inc. (DC N. Y.; 1941).. § 56,150 


Electric lamps 


General Electric Co., Westinghouse Electric and 
Manufacturing Co., et al. (DC N. J.; 1942)....... {| 56,201 


Electrical contracting 
Brooker Engineering Co., et al. (DC Mich.; 1942). { 56,183 
Engineering Survey and Audit Co., Inc. (DC La.; 


ae ois eae as ©» BORUGIANEER, O58) {56,019 
Harbor District Chapter, National Electrical Con- 
Y tractors. Assn. é¢t.al. ( DC.Caks 1941). 5. s.se. q 56,159 


Santa Barbara County Chapter, National Electrical 
Contractors wisse. (DC Cal; 1941)............ q 56,153 
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Electrical equipment 
Battery Separators Manufacturers’ Assn. (DC Cal.; 


LOAD oP EOE a. Spee tes one oan cele ee Use = q 56,154 
Electrical Solderless Service Connector Institute 
(DE NE Vesela yon op tee ere ae acme J 56,081 
Fertilizer 


Allied Chemical and Dye Corp. (DC N. Y.; 1941).. {] 56,133 


Fibre shipping containers 
National Container Assn. (DE_N. Y.; 1940). 5... q 56,028 


Fishing industry 
Monterey Sardine Industries, Inc. (DC Cal.; 1941) { 56,169 
San Pedro Fish Exchange (DC Cal.; 1941)........ q 56, 158 
Seattle Fish Exchange, Inc., et al. (DC Wash. ; 1942) { 56, 252 


Fruit growers 


‘California Fruit Growers’ Exchange, et al. (DC 
Cal, 31942) 05 {aed ake YS Th Dt BRIS eh Mates q 56,247 


Gas and electricity 
Columbia Gas and Electric Corp. (DC Del. ; 1941)... § 56,087 
Columbia Gas and Electric eos (DC Del. ; 1943). | 56,268 


Gas ranges 


Retail Furniture Dealers’ Assn. of Southern Califor- 
nia, et al. (DCsCal 7.1092) 0 20s eee q 56,225 


Grocery products 
Connecticut Food Council, et al. (DC Conn.; 1941) § 56,167 
Maine Food Council, Inc., et al. (DC Maine; 1941). { 56,180 
Massachusetts Food Council, Inc., et al. (DC Mass.; 


DOAN) 3 5 oltre Sipe fae Oo EES EER Ry ele ae ae { 56,165 
Rhode Island Food Council, Inc., et al. (DC R. I; 
194 er eee hdsin «dae PEs ee 4 S075 
Washington Wholesale Grocers Assn., et al. (DC 
Wroash 3942) 00" asp" bretya ie are eee mn q 56,230 
Hardwood flooring 
EYL. Bruce-Co., Inc: (DC Cals 94a jig teres, eae q 56,121 


Heating and air conditioning equipment 
Heating, Piping and Air Conditioning Contractors’ 
Assn. of Southern California (DC Cal.; 1941).... § 56,146 
Hydraulic gasoline storage 
Aqua: Systems, dnc, thal DC N.Y 531942 en ee q 56,248 


Lithographing 
Schmidt Lithograph Co., et al. (DC Cal.; 1942).... § 56,236 


Lumber trade associations 

Bell Servicés} ‘et take (DO@Col6.% 19419 ah Saree 456,171 
Harbor District Lumber Dealers’ Assn. (DC C 

1941)isoiinakl, sc0R ki 32h? YAR Breas ! 456,110 
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National Assn. of Commission Lumber Salesmen, et 


RAW ea). Pea sre GG. ery a as { 56,018 
National Lumber Manufacturers’ Assn, (DC Colo.; 
Pee ee ek: Laie AO IDO 1651733: q 56,123 
National Retail Lumber Dealers’ Assn., et al. (DC 
Css BOM ne etic he Waals 22). AEOTEIO’ HDL ty, 7 56,181 
Retail Tumbenien s Assn., et al. (DC Colo.; 1941) 56,166 
Southern Pine Assn. (DC IE ge Dosh nla neice, a {| 56,007 
West Coast Lumbermen’ S Assn., et al, “(DC Gal’; 
Ree re teen ee ORS MR a Ee ee q 56,122 
Western Pine Assn:, et al (DC-Cal.: 1941)... q 56,107 
. Magnesium 
2 Aluminum Co. of America, et al. (DC N. Y.; 1942) ¥ 56,200 


Marble trade associations 
Associated Marble Cos., et al. (DC Cal.; 1941).... § 56.136 
| Marble Contractors’ Assn. (DE Pa: 1940) P< ae J 56,020 
2 Southern California Marble Assn. (DC Cal.; 1940) q 56, 089 
Mason contractors 
Mason Contractors Assn. of D. C. (DC D. C.; 1940) § 56,015 


Milk | 

Borden Company. (C1) 31940)e- q 56,062 
Milling tools 

Kearney and Trecker Corp., et al. (DC Il. ; 1941)... § 56,147 
Molybdenum 


Climax Molybdenum Co., et al. (DC N. Y.; 1942). § 56,229 


Motion pictures 
Balaban and Katz Corp., et al. (DC Ill; 1940)..... q 56,077 
Fox West Coast Theatres, et al. (DC Cal.; 1940)... § 56,093 
Paramount Pictures, Inc., et al. (DCN. VY. 1940)... 4 56. 072 
West Coast Theaters, Inc., et al. (DC Cal.: 1940).. § 56,094 


Motor carriers 
Arthur Morgan Trucking Co. (DC Mo.; 1940).... {| 56,090 


Prachtiways, et at. (OC. Cale. 1943) oor q 56,273 
Music broadcasting — 
Mroadcast Music:Inc. (DG Wis.;.1941)>. es eo. { 56,096 


Nitrogen products 
Synthetic Nitrogen Products Corp. (DC N. : . 
POA eee ete. EL IN? S { 56,170 
Optical instruments 
Bausch and Lomb Optical apy ae CDC UN= Yo> 


So a Sih cts SRemoRe hat a aaa ta a arrears q 56,052 
Paper 
irae apenas. cf al.«(C N.Y. 3 1940) . ys): q 56,105 


Stevenson, Jordan and Harrison, Inc., et al. (DC 


ee aye ree Violas Dis ee { 56,061 
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Petroleum products 

Standard Oil Co; (DG Ny Jey 194) 237s see ae q 56,269 
Pharmaceutical products 

Bayer Company, Inc. (DC N. Y.; 1941)........... q 56,151 


Schering Corporation, et al. (DC N. J.; 1941)..... |] 56,179 


Plastering trade associations 
Employing Plasterers’ Assn. of Allegheny County 


GDC. Pars 1940 ee se ier ne ee ee J 56,025 
Potash . 
American Potash and Chemical Corp. (DC N. Y.; 
1940) fc isp) +). aramee eee Saves ct ee eee J 56,040 
Radios : 
Radio Corp. of America, et al. (DC Del.; 1942)...- 56,232 
Railroads 
Association of American Railroads, et al. (DC D. 
CIGAR ee oe as AF Soe en ee eee J 56,143 
Refrigerators 
Southern California Gas Co., et al. (DC Cal.; 1942) ] 56,226 
Rice 


California Rice Industry, et al. (DC Cal.; 1941)... { 56,168 


Sand and gravel trade associations 
Long Island Sand and Gravel Producers’ Assn. (DC 


NEV 51940). cit geeks ee = ee ee q 56,048 
Western Pennsylvania Sand and Gravel Assn. (DC 
Pal;1940) >. nse, aa ee ee .. § 56,014 
Sheet metal trade associations , 
Sheet: MetaltAssn.7 (DG iLals 1940)e See eee eae { 56,017 


Telegraph company 
Postal Telegraph Inc., et al. (DC N. Y.; 1940).... § 56,079 


Tile trade associations 
Detroit Tile Contractors’ Assn. (DC Mich.; 1940). ¥ 56,053 


Mosare: Tile ‘Coz, set’ al, (CUG ails 1 940 nan eee q 56,051 
Pittsburgh Tile and Mantel Contractors’ Assn. 
(DC: Pa.; 1940) <epbGh ra 5.5 eee eee q 56,021 


Tile Contractors’ Assn. of America (DC IIl.; 1940) 56,044 


Tobacco jobbers and retailers 
Washington Wholesale Tobacco and Candy Dis- 


tributors, Inc., et al. (DC Wash.; 1942)......... q 56,234 
Typewriters 
Underwood Elliott Fisher Co., et al. (DC N. Y.; 
LO4O) ain 38s woscss sad agen ee, a ere J 56,027 


Waste paper 
Wholesale Wastepaper Co., et al. (DC Mich.; 1942) § 56,212 
Wine, Liquor, and Distillery Workers Union (DC 
N.Y¥.; 1939) 705 (ioe eee q 56,047 
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ATTORNEY GENERALS’ OPINIONS 


California 
Advertising by certificates 
Opinionor Pebruary 16/1940 |... 2... eos. { 56,008 
Cartwright Antitrust Act in full force and effect 
Opinion ofspaig si 940 ph he. 10" Pine ora <so 1 56,057 


Loan of coffee urn does not violate Unfair Practices 
Act 


Opinion OP April 8, 1942 crete iso. ....-. Fe ee { 56,213 
Idaho 
Computing cost price 
Opmien-or hepruary 25,1940 | os ns sytescceees q 56,035 
Minimum sale prices 
praion Ge December 2 11039 et: babe Cie die J 56,009 
Price cutting practices of dry cleaning establishment 
lawful 
Pomion of Nateh 726, 1940 (ys... le eee q 56,036 
Indiana 
Coal considered trade-marked merchandise 
Ropumon: pt january- 19,08 938 oe et yee aye bop | 56,049 
Kentucky 


Price discrimination 
Opinnoncot March?30, 1940 4-2. 184) 5.0 ge fey 2 q 56,022 
Retailer prohibited from selling merchandise at less 

than fair trade price 


Opnvan ot Ocpovern 6, 1940 pest... l ee 8 | 56,066 
Louisiana, 
Wholesaler may pass on to retailer benefit of cash dis- 
count 
©piumon ot November 27, 1940 . 2.0.5. .6.55... aM { 56,076 


Minnesota. . 


“Cost” may be actual cost plus cost of doing business 
less 2% discount, or current replacement cost 
Cpamongornjuly 1, 19410 40 FFM. isda. + q 56,144 
Retailer cannot use 2% discount to reduce costs ex- 


cept to meet competition 
Opimonpot May 28, 1941. >... .- Liss. .s ere & { 56,137 


Nebraska 


Cash discount considered in determining actual cost 


but not replacement cost 
Opinion of September 2, 1941 ....... bagsh, 120077 7. q 56,149 


1149 


1140 Attorney Generals’ Opinions 


New Mexico 


Legal for wholesalers to refuse sale to retailers violating 
criminal laws 


Opinion, “of October SU) 104 ar oe ~ tee ee . § 56,295 


North Carolina 


Cotton ginners’ agreement for fixed prices unlawful 


Opinion.of Aueust 20. LOt 2 ee ae Ras ie > ff 50,239 
North Dakota 
Contract prices also binding upon non-contract dealers 
Opinion of September.21, 194084... 2a q 56,064 


Lawful to persuade colleague to refuse to do business 
with competitor 


Opinion ofsune. 23, 1943.2... 2.22... q 56,284 

Sale of several articles for combined price not pro- 
hibited 
Opinion-ottalys9 e194 ont ere ee 7 56,141 
Oklahoma 

Sales at low prices valid under conditions specified 

Opinion of January Zoe nots ee ee eee J 56,006 

Oregon 


Barbers not within scope of Anti-Price Discrimination 
Act 
Opinion of August 30, 1940 


Texas 


“Agreement between all banks of a city to make certain 
charges violation of Antitrust Laws 


‘Opinion of September 10, 1942 .......... euasth. y Gate 7 56,231 
Contract granting exclusive sales rights violates anti- 
trustlaws 
Opinion of:March 28, 1941 |e) =). eee J 56,112 
Utah 
Advertising allowance not trade discount 
Opinion of October 20,1941... <.. See q 56,164 


Board of education may purchase from retailers at 
wholesale prices 


| Opinion of January 1h, 19th tee eee { 56,161 
Merchandise must be classified wholesale or retail 
Opinion of October 20, 194ieiieeaigtt o> J 56,163 


Sale of razor blades and shaving cream for price of 
blades alone violation of Fair Trade Act 
Qpiniom ot October 17, 1941... SiGe) © aaa q 56,162 
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Advertising misleading interest on installment pur- 
' chases 
| Bota MoatoreG: (OCAG; 194s Ae { 56,132 
. General Motors Corp., et al. (CCA-2; 1940) ...... { 56,056 
: Agreement to limit production 
| Salt Producers Assn., et al. (CCA-7; 1943) ....... q 56,261 
Aluminum cooking utensils 
Scientific Manufacturing Co. (CCA-3; 1941)...... 56,172 
Automotive parts 
International Parts Corp. (CCA-7; 1942-3)........ q 56,257 
Brokerage fees 
Quality Bakers of America (CCA-1; 1940) ....... q 56,060 
Webb-Crawford Co., et al. (CCA-5; 1940)......... J 56,303 
Candy as lottery device 
Douglas Candy Co. (CCA-8; 1942)............... { 56,316 
Piipet al (CCAS 5/1941) 2626 £59) vo apks omastina fh : q 56,314 
Retlen ct al (CCA-7--1942) ei. 2 ees. Speen {56,322 
Lee Bayer’s Candy (CCA-9; 1942) .......... s2H2. $P56216 
Sweets Gor (CCAS2 9 1940), no apie ol. anil. { 56,001 
Carburetors 
Carter Carburetor Corp. (CCA-8; 1940)........... J 56,306 
Character of business to be accurately described 
Educators Assn., Inc. (CCA-2; 1941) ............ { 56,108 
Conflict in testimony to be resolved by Commission 
Puberty Oe OAT) OF WAP ERE... re: q 56,109 
Cosmetic advertising 
Thomsen-King and Co., Inc. (CCA-7; 1940) ...... q 56,003 
Dandruff preparation 
Sebrone Co., et al. (CCA-7; 1943)...:....... rieas q 56,327 


Deceptive trade name 


Pep Boys—Manny, Moe and Jack, Inc. (CCA-3; 
ed ESE gti Mata i eee ae Oe es q 56,311 
Deodorant 
meneone corm. et al, (CCA=75 39435) 2 epee ae 5 q 56,327 
Design “piracy” 
Fashion Originators’ Guild of America (U. S. Sup. 

SET I94Tt). Loose eM. ony Bos OS RRR a en ea q 56,101 
Takes Hudson Con(CCA-0; 1941) . 2.1... Pees heN! q 56,127 
Mandel Brothers, Inc. and Marshall Field and Co. 

(SLOSS ee a q 56,128 


Millinery Creators’ Guild, Inc. (U. S. Sup. Ct.; 
an A eee ces APA: behind ve) ALI. q 56,102 
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Diabetic remedy 
John J..Fulton Con(GEA-9 51942) 20543. ee q 56,319 


Director of association not liable for unfair practices 
not known to him 


Phelps Dodge Refining Corp. (CCA-2; 1943) ..... q 56,297 
Disparaging competitive products 

Moretrench Corp. (CCA=2 ; 1942) vou sigkh 6) Im: q 56,207 

Park; Inc., et'aly (GCA-9; 1944). 55. ant arengien q 56,302 

Perma-Maid Co.-Inc. (CCA-6-1941) .. J... = q 56,310 


Douche powder 
Stanley Laboratories, Inc., et al. (CCA-9; 1943)... . J 56,330 


Exclusive dealing contracts 


Carter Carburetor Corp. (CCA-8; 1940)........... q 56,306 
Signode Steel. Strapping Co. (CCA-4; 1942)....... q 56,323 


Expert testimony 


Neft,etc. (CCA-4* 1941)" 00)... ochre eerie q 56,308 
Fabrics partly of wool to be accurately described 
Gimbel Brothers, Inc. (CCA-2; 1941) ............ q 56,082 
Favored customers 
Phelps Dodge Refining Corp., et al. (CCA-2; 1943) 
Se MM ont Sn baie Hit vec q 56,297 
Formula for fruit preserve products 
Fresh Grown Preserve Corp., et al. (CCA-2; 1942) 
Ce ees ON ee eee q 56,191 


Germicidal qualities of face powders and creams mis- 
represented 


Jergens-Woodbury Sales Corp. (CCA-6; 1943).... § 56,275 
Glandular remedy 


Piuma (CCA-9 11942 aes 2... ’- 0. ea J] 56,196 
Goitre preparation 
Rock, etc. (CCA-7; 1941)... >... ....... eee sOeerbs q 56,309 


Hearsay evidence in FTC proceeding 
Phelps Dodge Refining Corp., et al. (CCA-2; 1943) 


eer eee me ere a 56,297 
Jurisdiction of FTC to prohibit false labeling 
Fresh Grown Preserve Corp., et al. (CCA-2; 1942) 
Ve STG SS, SD, BPA IO DP: tO PRT eae 56,191 
_ Kelp, dehydrated 
Philip R. Park, Inc:\(CCA=95'1943) 20). 2a, q 56,328 


Labeling of canned meat products 
United Corp. (CCA>43 1940) (= ee q 56,012 


Federal Trade Commission Cases 


Labeling of domestic perfumes with French words 
Etablissements Rigaud, Inc., and E. Fougera & 


ewe CC aes 1942) oe eda {] 56,186 
Labeling of laxative 
Dr. W. B. Caldwell, Inc. (CCA-7; 1940)........... {] 56,305 


Local agreements affecting interstate prices 

Standard Container Manufacturers’ Assn., Inc. 

SS CEOS AS |S ARI as yor vale pn a Ue q 56,119 

Lubricating oil 

omer Oil Co: (CCA-/; Y94L) Foe rey q 56,100 
Lumber trade associations 

California Lumbermen’s Council, et al. (CCA-9; 1940) § 56,307 
Medicinal preparation 

American Medicinal Products, Inc., et al. (CCA-9; 


eee Fe ee oo oy ats Te AT Spe ag {| 56,329 
Oe ieee pet, (Org Lah I oa ie a nn {| 56,308 
Philip R. Park, Inc. (CCA-9; 1943)............... {| 56,328 
Stanton, ete 2 (OC A-10 61942) ees inchs cep on {| 56,321 

Misleading advertising of medicinal preparations 
Pmaonberr. eten(COA-/5 1942) lr ecu. Gi No oye q 56,324 
Draw: B. Caldwell, Ine-(CCA-7 ; 1940)... i sas {| 56,305 
et ete ees OAT oe ae ie Lares Puen {| 56,308 
Rock, eeer(CCAL7 A942) 24 SIV Bea lOn ne DIUE CLS TRO q 56,309 


Stanley Laboratories, Inc., et al. (CCA-9; 1943)... { 56,330 


Misleading use of word “Scout” in sale of knives 


Adolph Kastor and Bros., Inc. (CCA-2; 1943)... .. q 56,332 
Misrepresentation in sale of baby chicks 

Bockenstette CCA-10; 1943). 2047) 0 28.296 TS { 56,325 
Misrepresentation of metal products by trade name 

Century Metalcraft Corp. (CCA-7; 1940)......... J 56,038 
Misrepresentation of paper-covered trays 

Haskelite Mfg. Corp. (CCA=-7; 1942)... 2.0. vee { 56,317 
Misrepresentation of purpose and usefulness of publi- 

cation 
eames( CCA-9 A942) ii op bey oR APA a: { 56,320 


Obesity remedy 
American Medicinal Products, Inc., et al. (CCA-9; 


XS ae, To Rape |S eats aeene eer { 56,329 

Stanton, etc. (CCA-1LOMIGAZ eo Stee BEAN O2I0% { 56,321 
Origin misrepresentation 

Iegzfeld-et al. (CCA-Z; 1944)... .. ono o. Ao q 56,334 


Photographic enlargements 
International Art Co., et al. (CCA-7; 1940)........ q 56,304 
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Pleas in abatement 


Wolf, ete? (COAZ7 A943 0 Pe ee Pe ae oe q 56,326 
Product misrepresentation 

International Art Co., et al. (CCA-7; 1940)........ { 56,304 

' Punchboards and lottery devices 

Hill..etial.i(CCAZS PIO teeter tee q 56,314 

Jaffe, Beiete# (CCA AO ieee. gre No ae { 56,313 

Jaite; BaRaieten(CCA-/ 1955) wanes) hee wae { 56,331 

Koolish, et al. (CCA-73 1942). 7. 2. 7.0 eee {] 56,318 

Keitzik(CCA-7 51942 )i- 2 secs eee, ee ee {] 56,315 

Wolfcetei(CCAt7321943)) 3 le et Pe ore J] 56,326 
Restraining competition in sale of medical books 

J. Be Lippincott Co, (CCA-S (945) a eae ¥ 56,286 


Restraint of competition by lumber association 
California Lumbermen’s Council, et al. (CCA-9; 


1O4O NF er | PRR ae ONS eet cre Dare eee: { 56,307 

Restraint of competition in candy vending machines 

Hershey Chocolate Corp., et al. (CCA-3; 1941)..... q 56,312 
Restraint of false advertising 

Piuma (CCA-97.1942)—.— (ota! pea) ats aa 1 56996 

Thomsen-King and Co., Inc. (CCA-7; 1940) ...... q 56,003 
Rug importers and wholesalers using the word “mills” 

‘Herzfeld etial,: (OCAS2 511944) ual eamaistocs.t. 2: { 56,334 
Second hand material in hats 

Schachnow/ (@CA‘3. 51949 set wot thee wefan ot q 56,118 
“Silk” to describe 100% silk goods only 

Rabhor Co.pIne:: (CCA=-2 ; 1942); 2 AA aay Seiten q 56,220 
“Smoke” prohibited to describe salt sold for flavoring 

meats 

Avery alt Co., (CCA4: 1940} en. een {] 56,026 
Soap labeling 

Allen B. Wrisley Co. (CCA-7; 1940)". 5@. >.< ac. { 56,059 

Allen B. Wrisley Co., et al. (CCA-7; 1940). ....... J 56,046 
Stipulation as bar to later proceedings 

Rock, etc. (CCA*7 1941 its se sc ee eee { 56,309 
Television opportunities misrepresented 

DeForest’s Training, Inc. (CCA-7; 1943) ........ q 56,271 
Therapeutic value misrepresentation 

Alberty (CCA-9;.1941) (2 ee q 56,109 

D.'D. D.'Cotp. (CCA7 1942 aes nce q 56,189 

Lee (CCA-8; 1940) 05 o. LESS eee {| 56,054 

Park; Irie’ (GCA-9391043) Oy {] 56,328 

Park, Ine pet all (GGAVOMIO44) tere ee {| 56,302 


Raladam Co. (U,S./Sup, CU 71942) ae ee q 56,203 


Federal Trade Commission Cases 


Thyroid remedy for obesity 
American Medicinal Products, Inc., et al. (CCA-9; 
ot ee ee oe a. Ut Pe BURA REET { 56,329 
Trade name ~ 
Pep Boys—Manny, Moe and Jack, Inc. (CCA-3; 1941) { 56,311 


Trial Examiner’s findings at variance with FTC 
madder On Co (CCA-/* 1941) ae ons pci q 56,085 


‘Unfair competition 


American Chain and Cable Co., Inc., et al. (CCA-4; 


ep, DS TS LAE ne ae to a { 56,333 
Unfair practices affecting interstate commerce 
Bunte Bros., Inc. (U. S. Sup. Ct.; 1941) .......... q 56,098 
Unhealthful effects from use of aluminum utensils 
Scientific Manufacturing Co. (CCA-3; 1941)...... q 56,172 


Wheeler-Lee amendment to FTC Act 
Fresh Grown Preserve Corp., et al. (CCA-2; 1942) 


2 OS Re ay Ba eer eee Ae q 56,191 
Wire rope 
American Chain and Cable Co., Inc., et al. (CCA-4; 
ee ea i POS et} )..ad Babs q 56,333 


Wire tying machines 
Signode Steel Strapping Co. (CCA-4; 1942)....... q 56,323 
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ROBINSON-PATMAN ACT CASES 


Robinson-Patman Act, Section 2(a), as Amended 
PRICE DISCRIMINATION PROHIBITED 


Construction contract not “sale” 
General Shale Products Corp. v. Struck Construc- 
tion Co. and Southern Brick and Tile Co. (CCA-6; 
1942): 3 ints se. Gant: oD esidee > fae oe eee q 56,243 


Discounts on basis of number of typewriters in use by 
purchaser 
U. S. v. Underwood Elliott Fisher Co. (DCN. Y.; 
NAS 7-10) apie aa ahem eres eee Demeter yi at ok q 56,027 


Refusal to sell to wholesaler maintaining retail chain 
not unlawful 
Burroughs Wellcome & Co., Inc. v. Johnson Whole- 
sale Perfume Co., Inc. (Conn. Sup. Ct. of Errors ; 
hos 7) een Se peer Ate kewey Wey Pe, 3 Se q 56,194 


‘Selling merchandise for less than others not unlawful 


Jarrett Paint and Glass Co. v. pes: Plate 
Glass..Co.-(CGA=33 1942) 4. a ane oe J 56,241 


Robinson-Patman Act, Section 2(b), as Amended 
MEETING COMPETITION 


Lower price made in good faith to meet equally low 
price of competitor 

General Shale Products Corp. v. Struck Construc- 

tion Co. and Southern Brick and Tile Co. (CCA-6; 

1942) 


Robinson-Patman Act, Section 2(c), as Amended 
BROKERAGE COMMISSIONS 


Acceptance of brokerage commissions by agent or 
representative prohibited whether or not act- 
ing on behalf of or subject to control of party 
to transaction 
H. D. Fitch v. Kentucky-Tennessee Light and 
Power, Co.-(CUA-67,1943) ie ee eee 1 56,280 


Agreement made prior to Act invalidated by Act 
Jarrett Paint and Glass Co. v. Pittsburgh Plate 
Glass} Co. (GCA=5 51942) 05 tre cn q 56,241 
Construction of term “except for services rendered 
Webb-Crawford Co., et al. v. FTC (CCA-5; 1940) 56,303 


Robinson-Patman Act Cases 


Cooperative associations not exempt from limitations 
on brokerage commissions 


ee eet ee ss. Pot tet) Tene ane 7 56,060 


Discrimination in brokerage commissions immaterial 


H. D. Fitch v. Kentucky-Tennessee Light and 
POWPR CO CGA On LOT ey ote edapbuoath q 56,280 


President of buying corporation receiving commissions 
from sellers 


Webb-Crawford Co., et al. v. FTC (CCA-5; 1940) 56,303 


President of company “engaged in interstate com- 
merce” when accepting brokerage commis- 
sions on coal used to produce electric power 
distributed in interstate commerce 
H. D. Fitch v. Kentucky-Tennessee Light and 
Power Cos CAO 1949) ok aa ws ie es ee dle q 56,280 


Retention of brokerage commissions by president of 
company 


H. D. Fitch v. Kentucky-Tennessee Light and 
Power Co. (CCA+671943) os PP q 56,280 


Robinson-Patman Act, Section 4 
COOPERATIVE ASSOCIATIONS 


Cooperative associations not exempt from limitations 
on brokerage commissions 


Quality Bakers of America v. FTC (CCA-1; 1940). . {| 56,060 
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STATE FAIR TRADE ACT CASES 


CALIFORNIA 


Trading stamps used as an attraction to customers are adver- 
tising device 


Weco Products Co. v. Mid-City Cut Rate Drug Stores 
(Cal. Dist, Ct. App?) .see.t ee ee cect pcre erie T 56,242 


CONNECTICUT 


Act applies to discrimination which “injures competition or 
affects the stream of commerce” 


Burroughs Wellcome and Co., v. Johnson Wholesale Per- 
fume" Cosine. (Conn Sup. Ct, of Ermyiiu. oso ot oe { 56,194 


IOWA 


Drug retailers may join together in single action 
Iowa Pharmaceutical Ass’n v. May’s Drug Stores (lowa 
Sup Gt ce ccc cten aired tee ok Er eon ne Se a er { 56,071 
Retailer bound to maintain minimum prices whether or not he 
acquired articles prior to notice of such prices 
Barron Motor, Inc. v. May’s Drug Stores (Iowa Sup. Ct.).. {| 56,023 


LOUISIANA 


Both sales at “less than minimum retail sale or resale prices” 
and sales at price stipulated by vendor are legal 
Mennen Company v. Krauss Co., Ltd. (CCA-5)........... { 56,263 
Sales of commodities at prices less than stipulated declared 
unfair competition 


Pepsodent Co. v. Krauss Co., Ltd., et al. (La. Sup. Ct.).. 56,210 


MARYLAND 


Reargument denied even though precedent cited in opinion was 
reversed, since reversal did not affect factors in Maryland 
Court’s decision 
Schill’s Book Shop v. Remington Putnam Book Co. (Md. 
Cte ADD) oie cae eet Ree eae ee { 56,117 
State court will not permit enforcement of contract which vio- 
lates Sherman Act ; 
Schill’s Book Shop v. Remington Putnam Book Co. (Md. 
Ct. Apps) a4 $a. Des i eek, Se ee ee eee q 56,274 
Stipulation as device to obtain final decision price to appeal 
Schill’s Book Shop v. Remington Putnam Book Co. (Md. 
Ct. App. ee dice siscac cee evr a op eg Ser ene 1 56,282 


MICHIGAN 


Injunction may be issued against sales at less than stipulated 
prices 


Weco Products Co. v. Sam’s Cut Rate, Inc., and Randolph 
Drug Co.,Ine (Mich SupwGt)) eee 1 56,080 


State Fair Trade Act Cases 


NEW JERSEY 
Cigarette wholesalers and retailers contract in restraint of trade 
void under common law 


Joseph Pazen v. Silver Rod Stores, Inc. (N. J. Ct. of Err. 
SUM OSE ce ain Bayes ot chyS eae oe Pa nr arin 1 56,160 


Goods acquired before notice of price maintenance contract not 
within purview of Act 


Charmley Drug Shop v. Guerlain, Inc. (CCA-3) 


OHIO 


Contract to effect “fair trade” purpose must be “vertical,” not 
“horizontal” 


Rayess vy. Lane -Drug Co. (Ohio Sup.-C&)i.=; anich icles. 7 56,138 


PENNSYLVANIA 


Producer has right to link price with quantity, and this must 
be respected by all who resell product 


Lentheric, Inc. v. F. W. Woolworth (Penn. Sup. Ct.)..... { 56,033 


SOUTH DAKOTA 


Distributor must not sell a trade-marked commodity below 
established price 


Miles Laboratories, Inc. v. Owl Drug Co. (S. D. Sup. Ct.).. 4 56,078 


WASHINGTON 


Non-contracting parties must abide by trade-marked article price 
Sears, et al. v. Western Thrift Stores of Olympia (Wash. 
Si fiber Cis Miceli Wis ners ale eS a ee i a airs a ie Nee q 56,152 


WISCONSIN 


Criminal penalty relating to issuance of trading stamps does not 
render statute unconstitutional 


Schuster and Co. v. Gimbel Brothers, Inc. (Wis. Sup. Ct.).. 56,083 
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STATE UNFAIR PRACTICES ACT CASES 


* CALIFORNIA 


Act prohibits sales below cost only with intent to injure com- 
petitors or destroy competition 
California Retail Grocers and Merchants Assn., Ltd., et al. 
Ve WLS. CCGA-9)) 5 ack setters tein aureiet rte its Perens eee q 56,299 
Evidence inadmissible that cost surveys were basis of circular- 
ized minimum price lists used to stabilize market 


California Retail Grocers and Merchants Assn., Ltd., et al. 
v. USS. (EC@ALO)" 2 SERRE EG ae ete. coc q 56,299 


Issuance of trading stamps with purchases as discount for cash 
payment not violation of Act 
Food and Grocery Bureau of Southern Cal., Inc. v. Garfield 
“(Cale Sap Cie ese orate ge ens eee eee qT 56,205 
Preliminary injunctions to restrain alleged violations rest within 
discretion of trial judge 
The People of the State of California v. Black’s Food Store, 


F. F. Black and Charles Hawkins (Cal. Sup. Ct.)........ 7 56,058 
The People of the State of California vy. Green Frog Food 
Emporium and P. E:; Daves (Cal. Sup. Gt.)-.-.5.5...... q 56,058 


Sherman Act violated where price-fixing activities not confined 
to Unfair Practices Act enforcement 
California Retail Grocers and Merchants Assn., Ltd., et al. 
VE UTS CCAS) es erent re eee { 56,299 
Use of trading stamps with intent to injure or destroy competi- 
tion illegal 
Food and Grocery Bureau of Southern California, Inc. v. 
Garheld\(GalSup€t,) Siscw ee ett ee, eee nee q 56,205 
Violation of Sherman Act where price-fixing activities not con- 
fined to Unfair.Practices Act enforcement 


Food and Grocery Bureau of Southern Cal., Inc. et al. v. 
UE 'SH6ECCASO) Pe ee ree ee a ee ee ieee ee q 56,298 


COLORADO 


Bakery products not to be given away without legal compensation 
Old Homestead Bread Co., et al. v. Marx Baking Co. (Colo. 
Sup. Cts). 20 20.4 acco to Seah eee nS Ee A q 56,155 


“Cost of doing business” to be determined by standard of 
reasonableness 


Dikeou, et al. v. Food Distributors Assn. (Colo. Sup. Ct.).. 9 56,069 
Decree restraining two corporations under common control 
because of illegal activities of one corporation not defective 
Old Homestead Bread Co., et al. v. Marx Baking Co. (Colo. 
STpre Cy eee, eee a Rs ih, aes sv cp q 56,155 


Selling at less than cost or giving away articles violates Act only 
where it is proved that this was done with intent to injure 
competitors 


Miller’s Groceteria Co. v. Food Distributors’ Assn. (Colo. 
Sup. Ct.) 


KENTUCKY 
Right to fix minimum Prices exercisable by Legislature regard- 
less whether industry involved is affected with public interest 


Moore v. Northern Kentucky Independent Food Dealers’ 
Assn,,,et_al. (Ky. GtcoftAppyae eee ee ane ers coe | SOMLS 


State Unfair Practices Act Cases 


MINNESOTA 
Act constitutional 
hMcBigone v. Geror (Minn. Sup. Ct.) . 3.550605... ae ese q 56,042 
Act does not unfairly discriminate between “cash and carry 
retailers” and those who deliver 
Fredericks, et al. v. Burnquist (Minn. Sup. Ct.).......... q 56,041 


Factors to be considered in determining “cost price” 
McFadden Lambert Co. v. Winston & Newell Co. (Minn. 
Senne Me ed 4! os @ oR ue ok, { 56,086 
Sales below cost for purpose of destroying competition or 
injuring competitors are illegal 
Ncminone=v..GeroraCMinnse Sup Ct))cs oa va cekors cn oe q 56,042 
Use of cash discount in determining cost of merchandise 


McFadden Lambert Co., et al. v. Winston & Newell Co. 
(inne Sup Ch) eae. Tac eer ere. 2 J 56,086 


MONTANA 


Cost survey of entire state as one area not competent evidence 
of cost of doing business 


Board of Railroad Commrs., et al. v. Sawyers’ Stores, Inc. 
(Mont sSup eet yG ye tac. 4. «slot: Pinte Skee ee q 56,281 
Facts and circumstances to be shown as proof of unlawful intent 
Board of Railroad Commrs., et al. v. Sawyers’ Stores, Inc. 
Monte Supe Cts) arise coe enc a re nulcene 1 56,281 
Order of Montana Trade Commission to be reviewed by district 
court as on appeal 
Board of Railroad Commrs., et al. v. Sawyers’ Stores, Inc. 
CMOntE Sup et) Sersciach it sitein rar ee ooo kee one { 56,281 
Sales to State below cost prohibited by Act 
Helena Auto Dealers’ Assn. v. Anderson, Jr., et al. (Mont. . 
SSH CaS fa Sen totic boo ac ae A Reet ie rn teat racy ante nce ere ¥ 56,002 
Violation of Act where goods sold below cost to injure com- 
petitors and destroy competition . 
Board of Railroad Commrs., et al. v. Sawyers’ Stores, Inc. 


ChtontaSup pets) eee et nes ear eich auc q 56,281 
WASHINGTON 
Exemption of motion films from Act does not render Act invalid 
State of Washington v. Sears (Wash. Sup. Ct.)........... q 56,043 


Unfair Practices Act constitutional 
State of Washington v. Sears (Wash. Sup. Ct.).......... q 56,043 
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GENERAL TOPICAL INDEX 


for 


TRADE CASES 
1940-1943 


— A 


Administrative tribunals 
. judicial review..... oS eee { 56,334 


Advertising 
. admissibility as evidence ....... 1s 56, 328 
. certificates for free merchandise. . 


PCOUGDINACY= Snorer Met ENTE LO q 56,075 
. discount allowance to retailer... { 56,164 
Peer ere re ae gy § 56,003, 56,054, 56,191, 
56,196, 56,220 


= (Soltrex« preparation ) SMAl lac. ue J 56,309 
Blasative: Compoundarny.2. <aanent b q 56,305 
a lesssteatmcost sc. kcr. Madu h tech { 56,080 
mmisleading. .\ +... { 56,056, 56, 207, 56,302 
. misrepresentation ....... t 56,026, ‘56, 038, 

56,046, 56,059, 56,082, 

56,132, 56,189, 56,302 


. misrepresenting safety of medicinal 


REDO RO OM ic = eta J 56,324 
. obesity remedy containing desiccated 
HARARE ge a ae aN oe aa { 56,329 
Agency agreements 
BOLIC Reha Tie Pi: eon a nm dpdacageele’ J 56,209 
Agreements 
allocating ttermtotyeton. 0.5 pace. 1 56,273 
. American and foreign corporations.. . 
Te re ee a a { 56,198 
. cancellation by consent decree. . .{ 56,020 
s- Cement..dealers,.23,..gtrver doiaty 13 q 56,199 
. controlling retail prices......... q 56,208 
Re Gistripiton Setoe ...-) - - genkeeds q 56,061 
. evidence insufficient ........... 7 56,286 
P exclusive licensing 0.226. .%.8 q 56,052 


. exclusive sales representative. . § 56,187 
. foreign companies and manufactur 


CES ih. . een ieee q 56,150, 56,151, 56,198, 

56, 200, 56, 233, 56, 253 

TSO Rae Sin RBS ee eee nr t 56,119 

Abmatble contfactOrs: «- 2. Heseje. - q 56,020 

RPETPA TING ONTO swt cia nee ha ues ww: J 56,062 

) Patenteand PrOCessa tle snp ts: q 56,013, 

56,279, 56,293 

spipatent liCeNnSEs so acjets- pet q 56,255, 56,277 
. patent rights with foreign manufac- 

BUT ase eee encore Aoi write cee q 56,253 

% price Mxing <5... q 56,014, 56,048, 56, 051, 


56,052, 56,053, 56.061, 56,062, 
56,081, 56,097, 56,110, 56,121, 
56,138, 56,209, 56,246, 56, 248, 

56, 279, 56, 292 


Agreements—continued 
. resale price maintenance. .f 56,194, 56,211 
. restrictive covenants ....§ 56,044, 56,095, 
56,101, 56,117, 56,228, 
56,274, 56,282, 56,290 


. service charges by banks ...... { 56,231 
. termination for illegality ....... q 56,241 
Warehouse chargves ~ i es. Otho. J 56,224 
. wire rope manufacturers ....... 1 56,333 

with foreign companies......... 1 56, 233 

Agtcaltural Marketing Agreement Act 

Paconstitutionality 1. -- eens q 56,206 
PAUMMIMUIMEPTIGES, « ae soe so drs flat of 206 
. price of interstate milk sales. .... 1 56, 184 


Agricultural products 
. exempt from Texas antitrust law. .J 56,032 
Air-conditioning equipment manufac- 
turers 
fe COnSENntidectee ie Bbasi Be tale q 56,264 
Aluminum cooking utensils 
. misrepresentation as to harmful 
eMeCtS” so eae et eee q 56,310 
. pamphlets concerning .......... q 56,172 
American and foreign manufacturers 
. fuel injection equipment, automotive 
electrical equipment and accessories 


Gale by Emig ete ok «<I PALI SEED: q 56,253 
Antitrust proceedings 
. grotinds for new trial ....)..... q 56,120 
Arizona Unfair Sales Act 
Meonstitttionality {......- 6s one? q 56,099, 
56,124, 56,156 
MaSHles Delow'COSt AC.c4... ere me q 56,099 
Asphalt 
Miphice Axis -CONSPILACVs 5. aid rts. q 56,266 
Asphaltic materials 
imonopolve .:, d0ku. eb Wold -< q 56,148 
Associations 
scoalgmenchants: :) eho Pe { 56,217 


. contractors .. -§ 56,015, 56,016, 56, 017, 

56, 019, 56,020, 56,021, 56,025, 

56, 044, 56, 053, 56, 074, 56, 136 

. contracts with a labor union. ..§ 56,219 
_ contrary to antitrust laws....... 7 56, 051 

56,217, 56,223, 56 297 


MBSMRDACKETS (2 anv. 8a eh RATE es 156 

Sehimitineroutputer, teen e q 56,097, 56, 168 
. lumber salesmen ..o.0 5. ee) ence. 56,01 18 
Piinarblese t-:.25.. Crna 
. monopolistic activities illegal. ... 


xPalirOAdstenta oitt a Lalidia -Enepet te 
feinetcontractots, thai. 2 od ses. unr q 56,044 
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Automobile dealers 
) Sales) below. cost (04.ee ee J 56,002 


Automobile financing ...... { 56,106, 56,120, 
56,132, 56, 139, 56, 190, 56, 214 


Automobile manufacturer 


franchise sales contract......... 1 56,197 
requiring dealers to maintain repair 
PACIIIELCS) 6 ics Som ek he oe eee 56,290 


Automobile monopoly 
manufacturer and dealer. 
Automobile muffler 
BGWIeGHSIN Cats Mciec ci eae eet q 56,257 
Automotive electrical equipment and 
accessories 
American and foreign manufactur- 


. J 56,178, 56,228 


Sa Mer Sia ene ae Mae q 56,253 
Bens yea 
Bakery 
‘ interstate commerce ........... q 56,113 
Bakery products 
Pestiainino (Of ugittsen ee q 56,155 
Banks 
service charges ........ eT ae q 56,231 
Barbers 
not engaged in commerce....... { 56,068 
Battery separators ; 
nestraint-Of trade... sa yawn q 56,154 
Bentonite 
TESthiction OM USE;.. . aan eee { 56,182 
Bid depository 
ite salen a: kc... Ie 7 56,089, 56,166 
Bidding 
Conipetitives. waieinos. ohscer q 56,015 
Bill posters 
interstate commerce ........... q 56,075 
Bituminous Coal Act 
MCONstitutionality kere-asce wae. Ele { 56,037 
Bituminous emulsion 
THONOPOlVeee cn cee ee eee J 56,074 
Books 
copyniehted): 4.9.95 a4e. { 56,095, 56,117, 


56,274, 56,282 
oh US. {| 56,286 


Books, medical 
competition restrained 
Booksellers 
prices below fair trade. 
56,274, 56,282 


Boycotting 
competition sm as-3.. oR een q 56,181 
labor organization activities. .... { 56,116 


Breach of contract action 
removal from state to federal court 
Brewing concerns 
conflict between state ‘liquor laws 
and Sherman’ Act ......ediae q 
Brokerage fees 
acceptance by officer of buyer from 
seller 
illegality "SR7 Saving sitathente 
receipt from sellers by. president of 
buying corporation 56,303 


AUT 


.7 56,095, 56,117, 


56,289 


General Topical Index 


Building construction 
price discrimination in sale of brick 


Tiassa hs tg ae Toes 56,243 
Building materials 
conspiracy by dealers ..........- ofl 56,088 
Butter and egg dealers 
Consens decrech yer eres { 56,246 
LiOlese 
California Agricultural Prorate Act 
Sherman Act not in conflict ....f/ 56,250 
California Raisin Proration Program 
Sherman Act not in conflict ... "a 56,250 
California Unfair Practices Act 
certificates for free photographs... 
fh PUES Re Mer Ne retires = ee ence oe ats lf pote 


loan of coffee ur q 56,213 

sales below eh J 56,058, 56,298, 56,299 

trading stamps { 56, 205 
Candy 

vending machines jcigesedese.6 { 56,312 
Candy as lottery device . 

“break and take” unfair practice.... 


Ses Tees) Te: celia wy eir8) ele al wi ee y 


eu TE OA ae 2s fg 6,001 
not to be packed “so as may be 
made” gambling device...... q 56,001, 
soe 
prohibited by FTC order....... q 56,3 


14, 
56,316, 56, 322 
Carburetor manufacturer 
renewal of conditional contracts. 


1 56,306 
Cartright Antitrust Act of California 


amendment unconstitutional .... 56,057 
Case presentation 
@nder OL procedtirem tas ae res { 56,307 
Catalytic refining 
patents sa4aahs teoseae ed aoidath { 56,269 
Cease and desist order 
terminology < S80! Hea Sle q 56,333 
Cement dealers 
. minimum resale price... .f 56,088, 56,199 
Chickens 
misrepresenting laying capacity and 
insurance against loss ........ q 56,325 
Cigarette jobbers and retailers 
Price AMINE MIMS ceo. ce ccc bee { 56,138 
Cigarettes 
pPricescontrol™sa0..c eee ee ee J 56,160 


Clayton Antitrust Act 
Federal courts’ exclusive jurisdic- 


TOlsOVer VIOlatlonsa. wee { 56,296 
proceeding for contempt........ q 56, 195 
stockholder’s derivative suit not to 

es he? ee See ee See q 56,296 

Clearance schedules, discriminatory 

motion picture industries....... { 56,094 
Coal 

merchants’ conspiracy ...{[ 56,217, 56,280 


General Topical Index 


Coal merchants’ association 
damage suit by retail coal dealer. . 


eos ark fade. Tee 56,217 
Coat manufacturers ; 


agreement with retailer illegal. . 56,285 
Coffee urn 


seloan. tot customers. S...05%. 3.05... { 56,213 
Colorado Fair Trade Act 
minimum resale price.......... J 56,199 
Colorado Unfair Practices Act 
inducements to buy illegal...... 7 56,155 
PHICCMAEKINE Gee ec eee he 7 56,069 
sales below cost... 4. 0../2..0.. { 56,084 
Combinations 
automobile financing ........... { 56,214 
cleaning and pressing businesses. 

PAP ee: ae ee ee Ae 56,219 
electrical contracting -.......¢. J 56,183 
foEtVizer ete! Doge: LOH IO TUS { 56,170 
gas range manufacturers and retail- 

Ee een T2364: ae { 56,225 
BGMUOUNCS aa 3e 1c. ipso hos { 56,179 


lumber and allied products..... 7 56, 166, 
56,171, 56, 174 
WASLE ADEE cl a iy. . ic puameeecnn 1 56,212 
Combinations and conspiracies 
American and foreign concerns. .{ 56,198 
Commission—See “Federal Trade Com- 
mission” 


Commissions 
. agreement terminated by Robingon- 
iRatman Act: =. i, cit een ees 56,241 
Connally “Hot Oil” Act 
falsification of reports:......... J 56,092 
Connecticut Fair Trade Act 
Strxmn y= Of “PLiCeS gchar ya ape ea _ 56,194 


Connecticut Unfair Sales Practices Act 


. publishing false representations — {| 56,167 
. sales below cost......... q 56,055, 56, 167 
Consent decree 
. grounds for setting aside ...... q 56,232 
. vacation on motion of Justice De- 
partmient-denied—......225:s.8 J 56,232 
Conspiracy 


. business with selected group only. 
eT incon 7 56,044, 56,051, 56,143, 56,214, 
56,247, 56, 264, 56, 273, 56, 286 


VUEVIGEHCe = Af-.006 q 56, 095, 56, 117, 56, 266, 
56,274, 56,282, 56,288 
Ptasiiion designers . Senn see oe q 56,128 
. fibre shipping containers........ { 56,028 
MAG OC a eee a CNP Oe alii be q 56,287 
Jee Us ne ee Ia a aa ae es q 56,192 
. gaS pump manufacturers....... q 56,2 
emg@asoline! prices .........).« q 56,126, 56,294 
Pam GLoUpwbleal tiger gate Sir02 pate q 56, 
_ incandescent lamp bulb prices. .f 56, 201, 
56,256 
PMIGCAl- ELA ewes: Mirth att shete gat 4 56,125 
. military optical instruments..... 7 56,052 
~unike-price: Sting oii 9.6 ys - q 56,240 
. motion picture exhibiting ....... q 56,135 
BeBOl SCOMPANIeS ....5.aseies vores qT 56, 218 
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Conspiracy—continued 
outdoor advertising companies. . f[ 56,075 
patented computer mechanism prices. 
ARE? eh, Hew a Pe Dodge ty qT 56, 193 
E VCIULC ae ae nat Ne. esta pent oak T 56,287 
Constitutional rights 
privilege against  self-incrimination 
Papier ated. ob Tretia ys { 56 
Constitutionality 
Maryland Sales Below Cost Act. . 56,024 
Minnesota Unfair Trade Practices 


aA 


AC tata COMES, ot eee AS J 56,042 
Contractors 
. associations ...... 1 56,015, 56,016, 56,017, 
56,019, 56,020, 56, 021, 56, 025, 
: 56, 044, 56, 053, 56, 074, 56, 136 
CONSCTUCTION: e254 22.. SAU NOD, 20M { 56,016 
electrical Gate Skt Jie J 56,019 
MALE Braces. cee ek, EM { 56,020 
MASON ttn Gee, SHOES, Fou 56,015 
Northern California marble..... T 56,136 
PURCHASING Ge . cscs ie ae q 56,074 
Sheettmetal . .sanabive 35. sonke 017 
tHE Binet eae. qT sé, 021, 56,044, 56, 053 
Contracts 
automobile manufacturer and dealer 
FcR poe ben at erie oe 56,290 
Dreacht oleate, eta ae eae ¥ 56,278 
building construction .......... 1 56, 243 


discrimination among candy vend- 


ing machine operators........ q 56,312 
exclusive dedling ....... q 56,053, nee 
exclusive sales rights........... 7 56, 112 
exclusive supply .....:.. 56,204, 56, a 
faitttAde me ee ee eRe t 56, 


foreign corporations ....f 56,150, 56, ist 

prices imposed on non- n-contracting 
deciets ne { 56,044, 56,064, 56,078, 
56,095, 56, 117, 56, 274, 56, 282 


Pe restsainingthade tao... ee t 56,270 
Controversies 
employer and employee......... { 56,091 
egalityaee ee cece ta Gee 1 56,300 
DEIVALEY Scar estas trees AR q 56,157 
MIVA MUONS ts... <2 4a 2 Coseemonien q 56,091 
Co-operative 
film booking agency............ 7 56,157 
Copyright 
booksteeirs. eis. arate J 56,095 
infringement ..... 7 56,095, 56,117, 56, 129, 
; 56,274, 56,282 
Drivulepes acme nase Sarees 3503 { 6,0 
Corporations 
«TERESI SON nace cn ae ineeersi me aesiear 7 & J 56,204 
Cosmetics 
Mtalse advertising \. .as0. 0. - oo. J 56,003 


Cost survey 
acceptable under Unfair Discrimina- 


tiomtActs | fetsihaes. ashes: 56,145 
Cotton ginners 
| price fixing unlawful..........- q 56,235 
Counterclaim 
_ Sherman Act invoked .......... q 56,278 
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Criminal Appeals Act 

Windictmen tak eae eee { 56,262 
Criminal contempt 

. period of limitation............. A 56,195 
Criminal laws ; 

. retail liquor dealers, violation of. . 


. 7 56,295 


a 


Dairy product 
MECC ers Bese oo ose ee Se ee { 56,246 


Damage suit 

. association of coal merchants and 
MeETMDET Sete eee Eee q sco, 

»| gasolme;dealers s3,)-4.°..-... 3 

. gasoline jobbers 


. government not a “DeLSOn taaew t 6,111 
Manjury to business: 7-70)... Aet¢ { 56,259 
. motion picture industry........ { 56,283 

thiéater>. Alten ats tis® 1 56,227, 56,300 


Daricutes 
. sufficiency of evidence. . .f 56,126, 56,157, 
56,187, 56,218, 56,239 
Dandruff preparation 
. misrepresentation of degree of relief 


eS rr er eee: a eS { 56,327 
Dealers, egg and butter 
consent’ decrees" trees oe 1 56,246 
Deceiving public 
AcproorOlmdeception ....ctuwse ator { 56,311 


Dehydrated kelp product 
. therapeutic value misrepresented... 


SS AL ee tte { 56,328 
Deodorant 
-/ Mmisrepresentation 2) Fiesie.. TR ¥ 56,327 
Diabetes preparation 
. therapeutic value misrepresented... 
|, Nudist gk bps 2 opdternce eae 56,319 
Dinnerware distributors 
. price fixing agreenients......... T 56,292 
Discounts 
. affiliated companies ............ q 56,076 
Sadiscrimtinatory .<......-. { 56,107, 56,149, 
56,194, 56,241 
epquanmtity -. ss eae 
Discrimination—see also “Price dis- 
crimination” 
. automobile financing ........... J 56,106 
; fimexiibiting date-...5... 1 su. q 56,135 
motion picture clearance schedule 
Chr ered et ek OR Es ee 6,094 
Dissolution 
pacathiers: sassociation =a ee { 56,273 


Division of profits 
 COnthactons t. 7iqky. 1. 4 ese aloen 7 56,019 


Douche powder, medicated 
‘ misrepresentation by use of letters 


SMES D "> 3c EERE ia { 56,330 
Dress industry 
“style piracy” prevention ....... 7 56,101 


CRI 


General Topical Index 


Drug retailers 


. sales below fair trade prices... {| 56,071 
Dry cleaners 

mepaice cuttings. 220% - yen eee J 56,036 

PUTLONG WA e1SCAle@se te an sae q 56,219 

pe he 

Egg Council 

. trade practices enjoined ...... Po 56,246 
Electric lamps, parts, and machin 

PNINONODOLY ser eee ee eee 6 201, 56,256 
Electric power company 

. unlawful combination .......... { 56,204 


Electrical contracting work 
. interstate trade and commerce. .{ 56,153, 


56,183 
Electrical equipment and material 
SP reciraintondra deus seer q 56, 153, 56,159 


Electrical solderless service connectors 


PAL DLI Cer MEXIN Pte eon eee eae 56,081 
Evaporated milk 
. manufacture and sale........... 1 56,276 
_Evidence 

. "COMIDUISOLV ween eee eee J 56,221 

. expert testimony .............. {| 56,109 

. findings of FTC conclusive ..... 7 56,305 

. hearsSayshe. | esse see. ater 56,297 

. loss Be trade to FTC respondent. . 
Ranches tes Ah Marrs rayne tane ts § T 56, 203 

. privilege against self-incrimination 
Sen a see es cor rte g a Mee MORE 2 56,221 

. proof vol “association sa 5 eee q 56,223 


. sufficiency to prove conspiracy. .{ 56, 173, 
56,203, 56, 215 

. support of FTC findings. A 56, 056, 56, 271 
Exclusive dealing 

. automobile finance companies. . 
Exclusive sale contracts 

estilekcormpatllesaas7 eras Be locutnaly q 56,051 
Exclusive supply contracts 

. coat manufacturers and retailer. .§ 56,285 
Expediting Act 


. 1 56,106 


be fiT a OLCERS ite cate. Rae J 56,103 
Expert testimony 

. diabetes preparation ........... T 56,319 
Extra-territorial service 

MCORDOrationsweLae Bo. . A... aes { 56,300 

ACOVErNMENtTSUitS| THA LERE Sw es 1 56,300 
Eyeglass lens blanks 

CHINONOPOLY.". eran nae aes 1 56,208 

PPE ee 

Fabrics 

~-COMpOSition Lislgiiec: (oe oe 1 56,220 


Face powders and creams 
. misrepresentation of germicidal quali- 


HES toa i a ee q 56,275 
Fair trade 
» AMUMLMUTM PrICOS cata ne te vee 7 56,194 


. non-signers of fair trade contracts 
Seca ao ee { 56,095, 56,117, 56,225, 
56,274, 56,282 


General Topical Index 


Fair trade acts 
. price cutting 
. sales below fair trade prices. . 
‘ 56,117, 56,274, 56, 282 
. trading stamps .. .{[ 56,083, 56,205, 56,242 
False advertising (see also “Misrepre- 
sentation”). ...2. .< 1 56,003, 56,054, 56,080, 
56,092, 56, 180, 56, 191, 
56, 196, 56, 220 
False representation : 
. therapeutic value of medical prepa- 
ration 56,308 


Fashion designers 
. copying of original designs not il- 
REA ere 8 ae { 56,127, 56,128 
Federal courts 
. exclusive jurisdiction over Clayton 


PNCE WIOIAMONS 6. chiens 5 eee 7 56,296 
Federal Criminal Code 
.-Connally “Hot Oil” ‘Act ...-... .§/ 56,092 
Federal government 
MLOe Ale DELSOM 1..cttatee..Ae ee LOST 7 56,111 
Federal rules of civil procedure 
«= BESS OUST) a ae eee ee q 56,173 


Federal Trade Commission 
. duty concerning unfair trade prac- 


GS See Ee Ae a ees * q 56,310 
. enforcement of cease and desist 
OLGCD ea aes. J 56,038, 56,127, 56,128, 


56,271, 56,275 
. evidence necessary to sustain order 
1 RPA aa SRR eo { 56,203, 56,297 
S‘indimgseot fact..-...-.>., J 56,109, 56,297 
P AiurISdIchon -..-.. 7 56,098, 56, 101, 56,118, 
56,119, 56,128, 56, 172, 56,186, 
56,189, 56,191, 56,207, 56,216, 
56,220, 56,257, 56,261, 56,267, 
56,286, 56,302 
. jurisdiction over false labeling and 
misbranding 6,108, 56,191 
. jurisdiction over lottery devices. . 
ae ee ve Ay, MATS: ue OS 2 1 56,326 
. jurisdiction over lottery schemes. 
ee i Eee Oy J 56,216 
. jurisdiction over meat packers. .{[ 56,012 
. jurisdiction over perfume corpora- 


FEGUIS tate. Pie ees dke oityuas os 56,186 
. photograph misrepresentation. . .f 56,304 
MEULDOSCTOITT er ee eee 56, 082 
. rules of evidence........ 1 56,056, 56, 085, 


validity of order. . 56,056, 56,026, 56, 186 


Federal Trade Commission Act 
. amendment as to civil penalties. .] 56,196 
. amendment as to evidence of com- 
petition q 56,203 
. inapplicable to misrepresentation of 
product by person not financially 


SS RS as Eee ere re 56,172 

. intent to stop unfair competition in 
SHGLDICHICY ake rete et tas oc 56,322 

. unnecessary to show competition if 
inimical to public interest..... J 56,326 
Peviolation ..... hai) J 56,102, 56,132, 56, 189 
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Federal Trade Commission Order 
. affirmed on auth 1ority of reasoning 
and conclusions in prior case. .§ 56,313 
~ distribution of merchandise by oe 
tery methods 
. lottery sales of candy 
Feed livestock 
. misrepresentation of therapeutic value 
SE Rp Mie cers) Aaa Re RS. aes { 56,302 
Fertilizer products 
. consent decree 
. Interstate commerce . 


313 
..§ 56,314, 56 322 


A peeing pede St 7 56, 
..§ 56,133, 56, 70, 
56,2 1 

Fibre shipping containers 
Mamtine=prOoductiom were ano { 56,028 


Fifth Amendment of the Constitution 


Ree UCT yest Spden coi ceca ees 56,221 
Fire prevention equipment 
thexclusive’ sales Fs. 2. .aaiee.« q 56,187 
Fish and fishery products 
. interstate commerce ........... { 56,158 
Fish exchange 
. discriminate between purchasers. . J 56,252 
Fishermen’s association 
. union and non-union........... q 56,185 
Fishermen’s union 
. price fixing unlawful........... { 56,237 
Flooring 
PICO Ces ete es q 56,121 
Food and Drug Act 
BEMTISKIClIONG. ates te emer re q 56,191 
Fruit marketers and auctioneers 
. conspiracy enjoined ............ { 56,247 
Fruit preserves 
. false advertisement .........0.. { 56,191 
Fuel injection equipment 
American and foreign manufac- 
gb eercce MATE Sere ae omer ee te 56,253 
Fur 
RECOUS TEACH. 1. eae coq begets, 40> Ee yi q 56,192 
agi 


Gambling device manufacturers 
. damages from antitrust violations 
NO’ TECOVERADIC: = acters a aieate Bs ; 
Garment manufacturer 
. misleading advertising ......... q 56,220 
Gas 
. interference with production, trans- 


portation, sale, or delivery... .] 56,268 
Gas range industry Z 
. trade practices enjoined........ q 56,225 
Gasoline 
MELESALCMPIICES beastie amectors gota wok 1 56,013 
Re calesibe lowe COSt tas: os rean9 ~c yroeel q 56,029 
Gasoline jobbers 
. injuries by oil companies....... q 56,173, 
56,218, 56,294 
Gasoline pumps 
. conspiracy to monopolize...... 7 56,193, 
56,244 


Gasoline storage systems 
PECONGEIIL GECEECS «reas: creel q 56,248 


GAS 
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Germicide 
. face powders and creams....... q 56,275 
Glandular remedy 
false advertisements ........... T 56,196 


Goitre preparation 
. false and misleading advertising. . 


a Tn eae eee, eee 56,309 
Grad 
Plumbers een cones { 56,007 
Grain 
. violation of Iowa statute........ { 56,258 


Gravity conveyer 
. manufacturer and dealer contract. 
USO AI BONE ORME Sy Sh 56,270 
Grocers, wholesale 
. discrimination between retail grocers 
Te Dalit Si Fi: a Stee earn tte 56,230 
Grocery products 
PH iprice fixing = 2.55 { 56,165, 56,167, 56,175, 
56,180, 56,298, 56,299 
Group Health Association 


. conspiracy against ioc serie eet ge q 56,254 
Gyroscope companies 
. American and foreign.......... q 56,233 
—H— 
Hardboard 
PEPTICGeHOan Ogee cee eae ee q 56,209 
Hardwood flooring 
. manufacturer discrimination ... .{[ 56,121 
Hats : 
Pirenovated | * <5 anton teeta { 56,118 


Heating, piping, ventilating, and air- 
conditioning equipment 


+s consent decree sarsmnnis trae { 56,146 
Hormone producers 

. trade practices enjoined ........ q 56,179 
Hospitalization corporation 

prengaged in: trade... eee q 56,254 


Hydraulic gasoline storage systems 
. discrimination between purchasers. . 


POP. Rk I RES: ete eae { 56,248 
Ice cream manufacturers 
“retail ‘selling’ a5 020. ae { 56,005 
Idaho Fair Trade Act 
. price cutting practices.......... 1 56,036 
Idaho Unfair Sales Act 
. cost pricing of article........... 1 56,035 
. markup above replacement or invoice 
, COSt Gia cathe te eee { 56,009 
Immunity from prosecution 
by giving testimony on case... . 56,251 


Incandescent lamp bulbs 
. Sales below cost......... q 56,201, 56,256 
Indiana Fair Trade Practice Act 


. trade-marked merchandise ..... J 56,049 
Indictment 

/ pnraseology. <a sys. ee q 56,288 
Infringement suit 

. monopoly of patent............ 7 56,140 


GER 


General Topical Index 


Injunction 
preliminary 
improper when substantial change 
flected fhe a. .< a. eh ane 7 56,004 


prior issuance of FTC complaint ; 
not MECESSATY, sa adnan 56,003 
Insurance exchanges 
mortgage loan business or dealing 
with nonmember companies pro- 


hibited ¢.. 23.2 ates zoigs q 56,238 
Interlocking directorates 
Cause for actione. ..2.00.50setee 7 56,291 
Interstate commerce 
battery separator sales......... 7 56,154 
delivery f.o.b. place of manufacture i 
electrical contracting work..... . 56,153 


evaporated milk conspiracy..... { 56,276 
Federal Trade Commission jurisdic- 


tion .3) Ree eee 261 
fixing or maintaining prices..... q 56,215 
fAxing, retail, prices. 4 waeeeee a 56,298 


interference in interstate Hage 1a 56,088, 


4, 56,174 

local trade 4. eee ee i" 56, 125 

monopoly ........ 1 56,047, 56,120, 56, 139, 

56, 158, 56, 174 

Prices controle ners ee eae t 6,184 
price cutting of ice cream no burden 

Ee See, eee eee ere 7 56,005 

restraint at intrastate level...... q 56, 119 

restraint in sale of bill posters. 1 56, 075 


sale of fertilizer, nitrogen and re- 


lated products ........ q 56,133, 56,211 
strikes affecting ........ q 56,039, 56,113 
unreasonable restraint ......... { 56,013 


wholesaler’s misrepresentation. .f 56, 257 


Interstate trade 
. conspiracy to establish monopoly. . 
{ 56,239 


Interstate trade and commerce 
. restraint in relation to product com- 
posed of part bentonite or clay- 


like= material vss: >. saces oo 56,182 
Intervention 
denial reviewable .............. { 56,103 
ioe Fair Trade Act 
BLINN prices 0 ae ae J 56,023 


Towa statute _ 
discrimination in buying and selling 


PRR. PSOE: 40 he Ay ee 258 
Spare is ae 
Jurisdiction 
establishment by allegations... .] 56,287 
persons outside district......... { 56,300 
tee 
Kentucky Fair Trade Act 
sales below specified price by non- 
contracting retailer .......... 


| 56,066 
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Kentucky Unfair Practices Act 
Canstitutionality, ou nccnss gees 7 56,115 
=, price discrimination ........... q 56,022 
Kitchen utensils 


PRPAGVERUSING, edhe oc os vote cane an J 56,038 
Kraft paper association 


production limitation .-..°..... 7 56,061 
a ee 
Labeling 
Palcoie ott 2. Raters 1 56,046, 56,059 


Labor unions 
affect and restrain trade or com- 


menees Mimdecc. da cain 7 56,215 
air conditioning equipment...... 56,146 
boycotting ....... { 56,020, 56,021, 56, 025, 


56,062, 56, 070, 56,090, 
56,134, 56, 142, 56,146 


cleaning and pressing.......... t 56,219 

combination Wea, .eostisele J 56,237 

conspiracy against non-union laborers 
een ieee irs... te he J 56,090 


conspiracy with non-union group 


“> Tatoo a aaa 1 56,091, En 215 


lawful demands 


Be et tees oe: 6, 260 

lawful interference ...... q 56,113, 56, 114 

fawiilurights: ...<... Peter { 56,260 

misrepresentation of status..... { 56,116 

monopoly ....... 1 56,062, 56, 134, 56, 142, 

56, 183 

ipicketing= tacit annie sh< 1 56,070, 56,091 
SEEIKES ee eats aa cece { 56, 


threatening to withhold labor... .f 56, 146 
unlawful use of labor monopoly. .{ 56, 053, 


56,125 
WaLehOUSEIMEN .o13565. ses. 3. q 56,224 
Laxative compound 
labeling misleading to public... .{ 56,305 
Lenses 
Beprice Xing). Vee. 2: IE. SIBLE q 56,208 
Liquor 
damage suit by distributors against 
distiller: +. 27a eae 56,223 
wholesalers not to sell to retailers 
who violate criminal laws..... q 56,295 
Lithographing companies 
Mipriceeixanicr eel ets .. .§ 56,236 


Livestock feed 
misrepresentation of therapeutic value 


a i naks toons Mbit? - hee. - hesiats 56,302 
Lottery 
Be@aitd V7. DACKIN Gc fer cy 0S -1- q 56,001 
Lottery device 
contrary to public gn: er q 56,326 
findings not supported by TSO tee 415 


snr .56;319; 56,318, 
56,326, 56,331 
Lottery methods 


_. use in sale of merchandise...... q 56,331 ° 
Louisiana Constitution 
. combinations prohibited ....... q 56,219 
Louisiana Fair Trade Act 
minimum prices ......... q 56,210, 56,263 
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Louisiana Unfair Sales Act 
mrsoles. below, cost... site peter 1 56,076 
Lumber association 
. enjoined from price fixing...... q 56,122 


. grading activities to be separate from 
other functions of association. . J 56,007 
Lumber dealers’ association 
restricted from combining and c 
Spit ine ee J 56,088, 56, 110, 56, WAL, 


56, 174, 56, 181 
Lumber manufacturers’ association 


restrictions on sales or prices, dis- 
crimination to buyers oe 
{ 56,107, 56,123 


.] 56,166, 
56,181 


Lumber retailers’ association 
combinations and conspiracies. 


Lumber salesmen’s association 
price-fixing program permanently en- 
HOMCC eae eae Lec he 56,018 
Lumber trade associations 
publishing list of member dealers. . 


eee eC Ere uyebk ek Raa { 56,307 
sales to selected group only ....{ 56,307 
2M 
Machine tools 
. licensing agreements ........... J 56,279 
Magnesium 
monopoly in production and fabrica- 
tion SAVE WISI 1 SAAS J 56,200 
Maine Unfair Sales Act 
te salestbelow costs s 2 ee eee q 56,180 


Manufacturers of air-conditioning equip- 
ment 
Patent cancelled@et ee ye {56,264 


Manufacturers of aircraft equipment 


. marketing agreement .......... {56,253 
Manufacturers of coats 
agreement with retailer illegal. .{ 56,285 


Manufacturers of fibre boxes 
limiting production 2=-.%. 02.4: q 56,028 
Manufacturers of punch boards 
damages from antitrust violations 
motarecoverable srs 4.44. <p eres. { 56,259 
Manufacturers of refrigerators 
CONnsent decree: sent. tena cre J 56,226 
Manufacturers of sleeping cars. 
ownership and direction of business 
must pe Separate) wees ses { 56,301 
Marble association 


ie consents decree. cis. duet sam q 56,089 
Marble companies 
conisentmdecree, as. + ee ne q 56,136 


Marketing information 
OF limibersindustry, .abetsa- tc: lek q 56,123 
Maryland Fair Trade Act 
appellate court decree... 56,095, 56,117, 
56, 274, 56, 282 


1 56,095, 56,117, 
56,274, 56, 282 


les bel fair-trade prices... .f| 56,0 
ON a aie 56,117, 56,274, 56, 83 


MAR 


copyrighted books .... 
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Maryland Sales Below Cost Act 


Siconstitutionalityac semen eee 1 56,024 
Masons 
SEcontractorsesetsmonn amen serena q 56,015 


Massachusetts Unfair Sales Act 
. enforcement by private agencies il- 
legal 56,165 
. misrepresentation of purposes.. .f 56, 165 
. unlawful issuance of price lists. W 56, 165 


Meat packer 


Se iURisdicnonmone lull Curren ea cae q 56,012 
Meat products 

Ralabelinceee sa. ays cicada aectce 7 56,012 
Medical books 

. competition restrained ......... J 56,286 


Medical practice ee 
. subject to common law principles. . 
J 56,010 


Medicinal preparations 
. advertising as safe when actually 


NOPMM AL Padre at Pe, ees 56,324 
. false representing of therapeutic 

Value: Pe aire See ae Oe { 56,308 
. misleading advertising ......... 7 56,189 
. represented as safe remedy for 

ObEéSity: ©... cise eee 56,329 
. sold indiscriminately to public with- 

out adequate warning ........ J 56,324 

Merchandise 


. sale by means of lottery device. -§ 50,315, 


56,318, 56, 326 
Michigan Fair Trade Act 
. conditions for serving injunction. . 


56,080 


. law should embrace only one ob- 
TOC bay aia ek cal aa ache { 56,080 


Michigan statute 
. contracts in restraint of trade pro- 


hibited sac deesten cor gt eae q 56,270 
Military optical instruments 
+ cOnsentdecree awaae ote oe ee J 56,052 
Milk 
. interstate price regulation...... 7 56, es 


<p MM “prices; eee ee 56,206 
. price-fixing conspiracy. 756, 062, 56, 240 
Milk dealers 


mn Consente decrees smn atric ene { 56,062 
Milk deliverers’ union 
Sepicketino cece ke ke ee q 56,070 


Milk, evaporated 
. restraint in interstate commerce. .f| 56,276 
Miller-Tydings Act 


hAPHICE} AXING. cnnnanseseae ieee Liee q 56,223 
Milling machine spindle and tool 

madivesting-of rightsh - eee ee q 56,147 
“Mills” 

PiMlISuse Ot tertile. seinen meee te 1 56,334 
Minimum wage 

. enforcement by court ...... eee D0;030 
Minnesota Unfair Practices Act 

PACONSCILIILIONalihyass © <a een 7 56,042 


MAR 
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Minnesota Unfair Trade Practices Act 
. delivery service or cash and carry 


56,137, 56, 144 
Misrepresentation—see also “False ad- 


vertising”’ 

Advertising faagee 1 56,026, 56,038, 56,046, 
56,059, 56,082, 56,132, 56,189, 56,302 

ADA DIVERGING Ik S. Sime ersst eyes pay lps aha { 56,325 

. by person not financially interested 


Tproductsy sh; AiG teet: Aes a 56,172 
. connection with qualified research 
INSTITUTES Met IsL Ny, ANITA CARIES by Pe 


“tconstimer research ......9i)0o: q 56,3 

. contents of product ..... { 56,046, 56, oso 

. efcacy of oil under full film ‘condi- 
tions { 56,100 

. Opportunities in television or elec- 
tronics industry { 56,271 

j ownership or pon methods 


NEGRI. CON coe RALLIES TE 6,247 
LE DROLOS RADISH, athe. 6. cckeaecon 1 56,304 
fsafety lot productiisreamrrarer { 56,257 
. therapeutic value claims....... q 56,054, 
56,275, 56, 302 
Molybdenum 
se consent “decree J. >... -Blaeereee T 56,229 
Monopoly 
. agreement with foreign parties. . 56,052, 


56,105, 56,150, 56,151, 56,188 
. commodity designs, illegal...... q 56,101, 
56,102 
. competition between regulated mo- 
nopolies suppressed ........ J 56,053 
. conditions for existence ........ q 56,174 
. electric lamps, parts, and machin- 
ery “2S 2958 BUSYS Paes { 56,201, 56,256 


. exclusive distributorship ..... 


1 56,048 
56,063, 56,169, 56,188, 56,270 
a 


. interstate trade and commerce. 56,2 

: interstate transportation ....... 56, 

. labor sinionsydigser. sate 56,053, 56, sa 
. manufactured products ........ t 56, 

. motion picture industry ....... q] 56,222 


. obtained by control of patent. . 156, 148 
. patent q 56, 140, 56,209 
. production and fabrication of mag- 

nesium) Mik. A. ss... bast ae q 56,200 
. purchase of competitors ....... { 56,291 
. restraint of trade in electric lamps~ 


for Rus EO a eae, SRE ee 56,201 
, result of ‘combination™.. 0... 7 56,187 
-» Sleeping can Comipallye dene q 56,272 
. South Dakota constitutional pro- 

VISTONL cate seek Ree ee 56,078 
. unlawful choosing of customers... 

eee Noers tA Ade Re oT J 56,120, 56,139 
. using patent as means 745... . {56,177 


Montana Unfair Practices Act 
. purpose of injuring competitors and 


destroying competition ...... J 56,281 
. Sales below Costly. Rue ss. cee ane q 56,281 
. sales to state not exempted..... { 56,002 


General Topical Index 


Motion picture films 
. exempted from Washington Unfair 


PracticesmActd. Sisace 0 <a! J 56,043 
Motion picture industries 
Svantitrust violation ..<3 20)... .: J 56,077 
. Cartright Antitrust Act ....... q 56, 057 | 
BECANITOVErSIES «=. 6.50. . oe 7 56,094 
. cO-operative may not hurt competi- 

Ov a EN Se ee i ee EE 56,157 
iSdamare suit ©F. 2% J 56,178, 56,228, 56,283 
Eadistm bttorse een ake ae { 56,072 
SBexhibitOrs) oo ski st { 56,072, 56,077 
Miinse-run cinemasee eis: Oo) & § 56,004 


. interference with citizens’ personal 


Wproperty Ue: Seo: 56,115 
. interstate distribution .......... 56,222 
. statute of limitations ...] 56,072, 56,077, 
56,094 
. uniform plan of zoning ......... 1 56,093 
Motor car manufacturer 
PuGOnSent GECree «2... ul eee ees q 56,190 
Motor fuel lead compounds 
. licensing agreements ........... q 56,013 
Motor vehicles 
. interest on installment buying. . .{ 56,056 
Music Copyrights Act 
lout aa S01 cee. fs: q 56,129 
Q TUNE ES een { 56,130 
Musical combination 
. exclusive performance rights... .f[ 56,104 
. termination of broadcast rights. {| 56,096 


Ni 
National electrical contractors’ associa- 
tion — nee, 

. combinations to restrain interstate 


fradewenjoined soa. 2... 56,159 
National Industrial Recovery Act 

Me ScSOine est ey tans 7 56,031 
Natural gas distributing company 

potegerale-amtitnust YaWwS .- 656... { 56,087 


Nebraska Antitrust Law. ; 
. refusal to continue business relation 
56,197 


Nebraska Music Copyrights Act 
. injunction to prevent enforcement. . 
Sc aes hen ene eee J 56,130 

Nebraska Unfair Sales Act 
. discount in purchasing a nen a 


New Jersey Fair Trade Act 
. fixing and control of prices... . .§ 56,160 


. minimum resale price .......... q 56,050 
New Mexico Antitrust Laws 

Mediscriminations yo owes... be. q 56,295 
New York, general business law 

. combination in violation........ q 56,224 
Newspaper advertisements : 

; ee eect ccutenicds © ae hg ae { 56,196 


Newspaper sales promotional plan 


. rights under q 56,292 
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Nolo contendere 


. pleading under Sherman Antitrust 
Act 
SEDINCe xine Suite ee Atal Aan 


Norris-LaGuardia Anti-Injunction Act 
. employment of labor 7 56,185 


| North Carolina statutes 


. cotton ginners’ agreements unlawful 


J 56,235 


North Dakota Fair Trade Act 
BCOMUPACES ard on Bie ct iavithancco cams 

North Dakota Unfair Practices Act 
. selling combination of articles. .J 56,141 


oe Dakota Unfair Trade Practices 
ct 


e DOVCOLtING a1, 4. ae ee ee aa { 56,284 
atGe— 
Obesity remedy 
/ desiceatedithyroid 22.0000. 2 ¥ 56,329 
Paralsewadvertisine ese... cce . ce { 56,203 
Ohio Fair Trade Act 
Pcivanette price fxine .:..6. = aks J 56,138 


Oil 
. representation as to efficacy under 
full film conditions. ....] 56,085, 56,100 
Oil companies 
. injuries to gasoline jobbers... .§ 56,173, 
56,218 


. purchasing of “spot” gasoline. .J 56,031 
Oil industry 

. price fixing conspiracy 
Oklahoma antitrust 

. price discrimination to meet com- 


J 56,24¢ 


DELEON oycs he ee, Se 7 56,006 
Optical instruments 
So picemixinc amt) O18 Cee ae q 56,052 
Oregon Price Discrimination Act 5 
_barbers exempt ................ 56,068 
Outdoor advertising company 
. interstate commerce ........... q 56,075 
fice 
Packers and Stockyards Act 
METAL CSME RTE Die) ase ee q 56,131 
Paper association 
S-consent decreesi.2.5 0. 0. J 56,061, 56,105 
Patent 
. aircraft and other engine equipment 
A Ree. SAL LIN Foy Ud. eae q 56,253 
.,applying to American and foreign 
MGQCUCE SWE ecco meee q 56,198 
pecataly tic srefhining. ......... aos: { 56,269 
. compulsory licensing ..........{| 56,269 
. control of effects monopoly ..... T 56,148 
. controlling Tesale Price. s pele q 56,208 


. improper use of.. q 56,140, 56, 176, 

56,177, 56, 200, 56, 248, 56, 293 

. items covered q 56,245, 5, 56, 279 
_ milling machine spindle and tool 

illegal 56,147 


PAT 


Laz2 


Patent—continued P , 
restrictions on use and licensing. .f 56,170 


VALIGItY ors ein ase: Svcs cee ee eee q 56,277 
violation of Federal Antitrust law 
BS Seb RMN Oe MES 56,081 
Patent agreement - 
GRestcalnteot sthademennee renee { 56,293 
Patent, ‘air-conditioning equipment 
JGanicelleds petite eke Lee hee cate 56,264 
Patent and process 
agreements ...... q 56,013, 56,255, 56,277 


‘Patent rights ; 
American and foreign companies. . 
et ges ea tebans een ute q 56,233 
Patents and licenses 


ileal sede ein cu a cclteee: q 56,201 
Pennsylvania Fair Sales Act 


SalesmbelOw sa COSt se ertime cae trae q 56,034 
Pennsylvania Fair Trade Act 

resale price-fixing agreement... 56,033 
Perfume 

foreign and domestic........... J 56,186 
Person 

statutory. definition: j.. | 2. ao4eme q 56,202 
Petroleum Code © 

SSnOtee@asOline tar ea eee -F 56,031 
Pharmaceutical contracts 

American and foreign manufac- : 

CUnenspee ae ee eee q 56,150, 56,151 

Photography 

certificates for free goods....... q 56,008 


misrepresentations of tinted, colored, 
pictures, enlargements and frames 
Weide oe jad dc: SRR eee q 56,304 
Pipe line company 
exclusion from marketing area. .{ 56,103 
Postal telegraph 


wtights-of-way  ..... gies { 56,079 
Potash 
DriCe gp XM Oca wo ee eR { 56,040 
Power company ° 


commissions from coal company re- 


tained by president .......... J 56,280 
Price 

above market “too high”........ q 56,272 

distribution of price lists....... 9 56 6,037, 


56,081, 56,175, 56, 180 
exchanging information. J 56, 110, 56, Abe 

56,230, 56,236, 56,264 
illegal maintaining provisions... 56,277 
lower than other dealers........ 56,241 
minimum resale ......... J 56,199, 56, 263 
publishing future price lists..... t 56, 181 
purchase above market. .f 56,126, 56,280 


quotationss..Geeline ss. q 56, 052, 56,234 

reductions. .. eee csna. eee 56,069 

schedtiles’ 24 ...0 swe ee ee q 56,223 
Price control 

cigarettes: WiGde nun Saee ores 7 56,160 

combination, 2908 Vis eee q 56,184 
Price cutting 

elimination of competition ...... q 56,027 

ICO CHEAT)» .Ranattane ee eee q 56,005 

legality iis: ONnGKee . WIS oRee oe { 56,036 


PAT 


General Topical Index 


Price discrimination 


Ad viertis i Cusaee ena eer ee ae 56,164 
aniong prospective buyers...... 1 56, 104 
based on number of articles now in 
purchaser suse .aane eee 56,027 
ConspiaGy een q 56,022, 56,028, 56, 061 
COOPEeratiVeS ...44-.4- eOREtoee 133 
EVviden Gey, | macs eee ee 56,036 


examination of records. .f 56,051, 56, 061, 
56, 212 
furnishing services and facilities. 

ROOM Bios enone J 56, 040, 56,212 
injury to competition........... { 56,062 
intent or effect of monopolizing. .J 56,241 
intent to destroy competition... . 56,258 
local price war ..........§ 56,045, 56,065 
meeting of competition as defense. . 

J 56,006, 56,041, 56,137, 56,243 
musical performances 56 

PAaltyic LO edie. cusubhs bee 

price cutting 

cprimamtacionkcaSsecn es... wis | 56,2 243 

DLOOL were fee ee “4 56,033, 56,036, 56,238 

prospective buyers 56, 110 

Tendsaletoselluee sneer ee { 56,088, 56,197 
Price fixing 

agreements 


oda { 56,014, 56,048, 56,051, 
56,052, 56,053, 56,061, 56,062, 
56,081, 56,097, 56,110, 56,113, 
56,121, 56,138, 56,246, 56,248, 

56,279, 56,292 
agreements with foreign corporations 
batteryaseparatorsia, aye eee q 56, 
bid depository ...... J 56,020, 56,021, 56, 089 
building material manufacturers. q 56, 209 
cigarette jobbers and retailers. J 56, 138 
Colorado Unfair Practices Act J 56, 069 
combination ...... q 56,031, 56,133, 56,180 

* TCONSPINACY, Wale J 56,062, 56,169, 56,219, 

56,223, 56,244, 56,249, .56,266 


dinnerware distributors ........ { 56, 
electrical solderless service con- 
NeCtOES wt oe ey ee ee 756,081 
_ elimination of competition .:.... 56,025 
fish exchange agreement ....... { 56,252 
fishermen’s union unlawful...... ¥ 56,237 


grocery products ....... { 56,165, 56,167, 

56,175, 56,180, 56,298, 56,299 
Idaho Unfair Sales Act 56,009 
legality ....{ 56,037, 56,089, 56,115, 56,181 
lithographing companies 
Louisiana Constitution ......... q 56,210 


milk" Cons pitacyjeu. dee ee q 56,240 
MINIMAL PTICE Saale. ae ee 1 56,206 
MONOopolyj ee ee aves { 56,208 
motor: filel resales). 3) Gane J 56,013 
patent license agreement ....... 156,245 
resale ..... J 56,014, 56,033, 56,050, 56,208 
retail’, 2). Aa) eee q 56,032, 56,194 
retail food and groceries in Cali- 
fOLTIANE: CH es See ee ee 1 56,299 
violation of antitrust laws....... { 56,289. 


General Topical Index 


Prima facie case 


Wisconsin Unfair Sales Act... .9 56,073 
Production 
MpLIIMDAN Ota tea More. 2 a eae he q 56,061 


' Public Contracts Act 


restraint against enforcement by 
OMORTMITLOMEM A crates sci ta t actu os J 56,030 
Punch board manufacturers 
damages from antitrust violations 


not tecoverable oso. Fee. q 56,259 
Push cards 
proof of actual sales necessary to 
Make (Cases. wee eee BT q 56,331 
—— 
Rabbit skins 
CONSOILA GVM fs os os oes iso -. 4 56,192 
Railroads 
use of property by telegraph com- 
panies: «| it.) a3 4. ee {| 56,079 
Rayon 
disclosure required ............ ¥ 56,220 
Razor blades 
Utahe Pairk tradesAct 2). 2.8; q 56,162 
Rebates 
conditions specified ..... { 56,083, 56,097 
POV CCM Meo 5 kee q 56,122 
Refrigerator manufacturers 
Goncentadecnee. isc: 5d ees q 56,226 
Res judicata 
MEU PLeNSe) bela aeger tet mean. tie Soak 7 56,054 
Resale price maintenance 
combination enjoined .......... J 56,211 
euoenceimentins pase np sath one q 56,194 
_ non-signer obligations ......... J 56,064 
Restraint of competition 
_. determination of effect ......... J 56,323 
Restraint of trade 
battery: separators “24).%.o-5 8% q 56,154 
fruit growers and auctioneers... 56,247 
FMECISAIGEGOMD Sis naeoers.n -ohe tinn eet § 56,010 
Restraints 
competitive bidding ............ J 56,015 


Restrictive conditions 
. leasing of wire tying machines. J 56,323 


Retail prices 
agreements controlling ........ q 56,208 
Review - 
denial of intervention as final order 
‘Poised iors abet Wee aa scat ran 56,103 
denial of motion to quash subpoena 
MOUMinal Order mre ee eS q 56,011 


Rhode Island Unfair Sales Act 
. publishing false representation. .] 56,175 
Rice, paddy and milled 
control of price and flow of com- 
SLETCCUM cr et ee eS { 56,168 
Robinson-Patman Price Discrimination 
Act 


PE PIICeeCOIMPetttON jn. ct. { 56,298 
Royalties — 
atenUSMee ete Lay eee yh 1 56,198 


TIS 


Rugs and carpets 

eoDDLCe nixingd my. or. eels. 8 o 1 56,097 
“Rule of reason” 

. competition in interstate commerce 


Se et Apa A a ee ae ees a 56,215 
Rules of civil procedure : 


examination of all matters relative 
CO. ISSUES! ccs sc oe q 56,178, 56,228 


i 
Sales 
below -cost ...... J 56,024, 56,029, 56,034, 
56, 042, 56,043, 56, 045, 56, 055, 56, 058 
below minimum prices jlegal . 4 56, 298 
identification of used commodities 


PMR Roses, ic, ., SE eR J 56,118 
. stipulated by vendor legal...... 1 56,263 
Sales below cost ¢ 
affecting independent parties... .] 56,066 
Arizona Unfair Sales Act ...... J 56, 099 
between affiliated companies pro- 
HADIte ds Aco cs ee ee { 56,076 
Connecticut Unfair Sales Practices 
NGC er Any er ee q 56,055 
gasoline... 138 Shoah ae alee q 56,029 
incandescent lamp bulbs ....... { 56, 201, 
56. 256 
intent to injure or destroy com- 
PELiMONt ee 7 56,058, 56,073, 56,084, 


56,086, 56,110, 56,201, 
56,256, 56,281, 56,299 
lottery sale denied injunctive relief 


Ce ye COT Ok RL ee «aS q 56,045 
Maryland Sales Below Cost Act 

Ae He Oa a ey seo RS q 56,024 
Minnesota Unfair Trade Practices 

INCE hte Wehis er rei. Ss q 56,042, 56,144 
Pennsylvania Fair Sales Act... 56,034 


publishing false representations. § 56,180 
Rhode Island Unfair Sales Act. .J 56, 175 
Washington Unfair Practices Act 


OE emer en rice ae q 56,043 
Salt 
terms for advertising use....... { 56,026 
Salt producers 
DIiCee x10 tat en ee ee q 56,261 
Sand and gravel business 
MeDRiCee fixine ae tet merase q 56,048 


Sand and gravel products 
control of dealers’ resale prices 


{| 56,014, 56,048 


Sardines 
monopolistic activities ......... q 56,169 
Satin 
MuStepresentation: nw an. ee q 56,220 
Sausage casings 
_ sales below fixed prices ........ q 56,255 
“Scout” 
MUIGUISEMOLMCCEIM: te secs 5 fe eoreu q 56,332 
Secretary of Agriculture 
. jurisdiction over labeling sy oa as q 56,012 
Self-incrimination 
WOLCEM LeEStIMONY: coe sent cee > q 56,251 


SEL 
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Service of summons * iis. 
. outside district in which suit is 
broucht> .. duns oo ees 56,300 
Service stations 
. renewal of conditional contracts. . 
din) ER a eee Re NTS Es et, 56,306 
Sherman Antitrust Act 
. civil proceedings .............. J 56,027 
pafute i GUS trary gale eae ee ¥q 56,192 
~ qUTISCICtION | .+. > reer. tue mee q 56,289 
. monopoly unlawful ......... { 56,074 
Spm SP Obs PASOlIN Gy rae ersten 6 oye q 56,031 
PEStatiitelon limitatlOus seek 7 56,217 
testimony under oath .......... 1 56, 251 
Silk 
Peimisnepreseiitation «.- 4-4. ss q 56,220 


Sleeping car company 
. violation of Sherman Antitrust ape es 


Sleeping cars 
. separation of manufacturing from 


operating business ........... q 56,301 

Soap 

Rapadvertisin gasses. ae eas 1 56,046, 56,059 
South Dakota Fair Trade Act. 

Mconstitutionalityes. alee seen 1 56,078 
State : 

aS TlEStatO’ eo Senet ae cece oe eee { 56,002 
State highway purchasing agent 

.-conspiracy to fix price ......!.. { 56,266 
Stipulation 

_ ineffective without court order. § 56,227 


. set up to bar proceedings subse- 


quently commenced .......... 56,309 
Stock acquisition 
. stock holders’ derivative action. . 56,296 
Stock divesture : 
EECASECOTPOLAtiON=. wena ae { 56,087, 56,268 
Strikes 
. labor union of fur workers ..... { 56,067 
. products in interstate commerce. 
Ne ccc OP en nt eae ee q 56,113 
Strikes, local sit-down 
. Sherman Antitrust Act ........ 56,039 
Subpoenas duces tecum 
. antitrust proceeding ........... { 56,221 
. denial of motion to quash ...... { 56,011 
AEE, eat 
Telegraph companies 
, Disifiess: riehts™ 070. sone ae q 56,079 
Television 
. misrepresentation of opportunities 
AEC rei eI hn ia 56,271 


Tennessee Unfair Sales Act 

agsaless belowscost. eee eee q 56,029 
Territorial allocation 

SANOLOr CArriersee srt tare mene 1 56,273 
Territorial limit . 

meSdlegotrused carea sues { 56,178, 56,228 


SER 


General Topical Index 


Texas Antitrust Law 
. agreement in violation ..{ 56,204, 56, es 
. concerning automobile dealers. | 56,29 


. JeXeEMptOny ess. ck tee eee { 56, 632 
. rules for insurance exchanges. ..f] 56,238 
Theaters 
. first-run cinemas ...... Ragan ee 1 56,004 
Tile companies 
- COnSent decree +s... a ace q 56,051, 56,053 
Tile contractors’ association 
consent decree .. . 56,021, 56,044,56,053 
Tobacco 
. advertising allowance .......... { 56,164 
Tobacco jobbers and retailers 
agreementstes..: Se eee q.56,234 
; ipriceSfixihg = aha eee { 56,234 
Trade 
: hospitalization corporation engaged 
Doma Pee DR OR tee, crap opyy 8 1 56,254 
Trade associations 
. publication of list of members. . .J 56,307 
Trade mark 
. commodity classification ....... 1 56,049 
. exclusive right to control not illegal 
Sscis pikes ts eR Ce ee { 56,152 
. imitation to deceive purchaser f 56,311 
. misleading use .....c) 2) { 56,038, 56,046, 
56, 059, 56, 186 
> qualifications +29) eee { 56,138 
PTTSHES waar oko. ne Ee { 56,049 
. vacuum cleaner infringement ...f 56, 265 
Trade markec commodities 
. unlawful sale. 22ers tener J 56,112 
Trade name 
. deception eliminating phrases ..{ 56,108 
. similar to deceive purchaser... .{ 56,311 
. use of true-character words ....§ 56,108 
Trading stamps 
. fair trade acts .. 4 56,083, 56,205, 56,242 
2 Mesality-e xn JA etch RRR TA ee 56,24 42 
-,. Wisconsinastatute: 5.68. wien T 56, 083 
Trays 
. paper represented as wood...... q 56,317 
Trucking association 
7 dissolution, ordered se aaa { 56,273 
Typewriters 
. Sales discrimination .........:.. { 56.027 


Sek Thee 
Unfair and deceptive practices 
. representing paper trays as wood.. 
EL ee ee ee oe q 56,317 
Unfair competition 


. allocating customers, or underbid- 
ding any manufacturer or seller 


Mat, SS eh Oa ae 8 1 56,081 
disparaging competitor’s product. 

MUN ee hoy Lee ey dg A Seal 56,310 

. division of business ............ 7 56, ae 


. intent to injure competitors... .] 56,08 
56,191, 56,198, 56, 213, 56, 2 
56, 284, 56, 285 


General Topical Index 


Unfair competition—continued 
. interstate commerce ........... { 56,261 
. photograph misrepresentation ae 
. proof of lessening competition. . 
. Sales below cost ........ 1 56, 
siuntatr methods .... 467s. oso an: ‘ 
. willfully vending trade-marked article 
below resale price established. .§ 56,152 
Unfair labeling practices 


. Canned meat products ......... q 56,012 
Unfair method of competition 

. misleading advertising ......... { 56,132 
Unfair methods : 

. misleading and deceptive statements 

PGadsvert trade. = i ccc on. q 56,203 

Unfair practices 

ASSOCIATIONS: Woke cork sass. es vu A § 56,297 

PE DOVCOE INE ees 4. 56,110 


. compelling disclosure of technical 
and commercial information ... 
ee ee ee ee oe 7 56,201, 56, 256 


. competition-squeezing combination 
anal, SRI ae ee eae bee, See, oa { 56,259 
. gambling devices ....... J 56,098, 56,216 


. use of patent to restrain competition 


3 RS SO cee SG Ee gee renga 56,176 
Unfair Practices Acts : 
. Sales to state 
ME NEOHTANA oes co ccrieiccce en sa | q 56,002 
Unfair Sales Acts 
saconsttutionality- <2. 6....24 0.2.5: ¥ 56,099 
E-Salestpelow: COSt 25.5 vhosee.: q 56,099 


Unfair Trade Practices Acts 
. free gifts and prizes ....§ 56,084, 56,155, 
56,205, 56,216 
Unlawful activities - 


. fixing and maintaining prices. ..{ 56,211 
é —— aid to individuals’ competi- 
ON atte ede, q 56,168 

: oe ay fish and fishery products. § 56,158 
Unlawful combination 

. New Jersey cigarette wholesalers. . | 56,160 
Unpatented materials 

PEPMIOWON ONE eat re. soe ke a sae ee J 56,063 
Utah Fair Trade Act 

. governmental purchases ....... J 56,161 

. sales below price of contract... 56,162 
Utah Unfair Practices Act 

. discount for advertising illegal . . {| 56,164 


. mandatory that retailer sell above 
Mnolesale COSIS bos. exo’ « 7 56,163 
. retail and wholesale prices ..§ 56,163 
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ee ae 


Vacuum cleaners manufacturer 
. suit for patent and trademark in- 
TSCM te ena eek ay J 56,265 
Vending machine operators 
. discrimination as to candy purchases 
56,312 


Warehousemen 

Ral COSNprn eset coeih, yt liot as, ahi aes q 56,224 
Washington Fair Trade Act 

. control of trade marked article. 56,152 
Washington Unfair Pracuces Act 


Sales) below, ©oOst..ci2 2-6)... { 56,043 
Wastepaper trade 
activities prohibited). a... 25: { 56,212 
Webb-Pomerene Act 
. individual conduct lawful ...... { 56,097 
MD COC 00d Mee ee MN tan ey ek 7 56,040 


Wellpoints, pumps and equipment 
. deceptive and misleading advertising 


ERO RS cc ¥l Rg ee ee 56,207 
Wholesale grocers 
. trade association liquidated. .... q 56,230 
Wholesalers 
. refusal to do business lawful... .{ 56,295 
Wine and liquor union 
. interstate commerce interference. .f 56,047 
Wire rope manufacturers 
. agreement to fix territories and 
TD tgI CES PRN rE Seer ees he tte Rha ee q 56,333 
Wire tying machines 
Mr lessce CONnGItiOnS 2. serene rea { 56,323 
Wisconsin Unfair Sales Act 
micales helowacost 25 acne ee q 56,073 
Women’s dress industry 
PEdesigniecOpyingi is .ta ea sk q 56,101 
Women’s hats 
MeMeESioi COPYING wih cee 7 56,102 


Wyoming Unfair Competition and Dis- 
crimination Act 


“established cost survey”....... q 56,145 
aeSalese below: \COStas, oc. ae { 56,045 
Yard goods 
. description of fibre content ..... J 56,083 
ese, ee 
Zerone 
_ trade marked fair trade article. .§ 56,023 
Zoning or clearance plan 
. motion picture industry ....... 1 56,093 
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